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1-2        CONSTITUTIONAL  AMENDMENTS, 


Changeu  introduced  by  the  Gonstitntion  adopted  in  1894; 
—went  into  effect  January  1,  1895,  except  as  herein  other* 
wise  stated. 


DAMAGES  FOR  INJURIES  RESULTING  IN  DEATH. 

Abticle  I. 

§  !$•  The  right  of  action  now  existing  to  recover  dam- 
ages for  injuries  resuliing  in  death,  shall  never  be  abro- 
gated; and  the  amount  recoverable  shall  not  be  subject  to 
any  statutory  liiLitation. 

JUDICIARY  ARTICLE. 

Abticlb  VI. 

§  }•  The  Supreme  Court  is  continued  with  general 
jnrisdiction  in  law  and  equity,  subject  to  such  appellate 
juiisdiction  of  the  Court  on  Appeals  hs  now  is  or  may  be 
prescribed  by  law  not  inconsistent  with  this  article.  1  he 
existin^^  judicial  districts  of  the  State  are  continued  until 
changed  as  hereinafter  provided.  The  Supreme  Couit  shall 
consibt  of  the  Justices  now  in  office,  and  of  the  Jud;.es 
transferred  thereto  by  the  £fth  section  of  this  article,  all  of 
whom  shall  continue  to  be  Justices  of  the  Supreme  (^curt 
during  their  respective  teims,  and  of  t.velve  additional 
Justices  who  shall  r<  side  in  and  be  chosen  by  the  electors 
of,  the  several  existing  judicial  districts,  three  in  the  first 
district,  three  in  the  second,  and  one  in  eai  h  of  the  otber 
distrii-ts;  and  of  the  r  successors.  The  successors  6f  said 
Justices  shall  be  chosen  by  the  electors  of  tbeir  respective 
judi(  ial  districts.  The  Legislature  may  alttr  the  judicial 
distrif  ts  oncehfler  evtry  enumeration  under  tLe  Constitu- 
tion, of  the inbat)itant8  of  the  State,  and  thereupon  nap- 
portion  the  Justices  to  be  thereafter  elected  in  the  districts 
80  altered. 

J  2.  The  Legislature  shall  divide  the  State  into  four 
icial  departments.  The  first  department  shull  eon^ist  of 
the  county  of  New  York;  the  others  shall  be  bounded  by 
county  lines,  and  be  compact  and  equal  in  population  as 
nearly  as  may  be.  Once  every  ten  years  the  Legislature 
may  alter  the  judicial  departments,  but  without  increasing 
the  number  thereof. 

There  si  all  be  an  Appellate  Division  of  the  Supreme 
Court,  consisting  of  seven  Justices  in  tbe  first  department, 
and  of  five  Justices  in  each  of  the  other  departments.  In 
each  department  four  shall  constitute  a  quorum,  and  the 
concurrence  of  thi  ee  shall  be  necessary  to  a  decihion.  No 
more  than  five  justices  shall  sit  in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the 
GoveriiOr  shall  designate  those  who  shaJl  constitute  tbe 
Appellate  Division  in  each  department;  and  he  shall  des- 
ignate the  Presiding  Justice  thereof,  who  sball  a  t  as  such 
TOxing  bis  term  of  office,  and  shall  be  a  resident  of  the  de- 
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partment.    The  other  Justices  shall  be  designated  for  tenus 
of  five  years  or  the  unexpired  portions  of  their  respective 
terms  of  office,  if  less  than  five  years.     From  time  to   time 
as  the  term-i  of  snch  designations  expire,  orTacancies  occxir, 
he  sUmII  make  new  designations.     He  may  also  make  tem- 
porary deaignatioDs  m  cabe  of  the  absence  or  inability  to  act, 
of  any  Jiistice  in  the  Appellate  Division.    A  majority  of  the 
Justices  designated  to  sit  in  the  Appellhte  Division  in  each 
department  shall   I  e  residents  of  the  department.    Wben- 
ever  the  Appellate  Division  in  any  departuient  shall  be   un- 
able to  dispose  of  ifcd  business  within  a  reasonable  time,    a 
m  ijority  of  the  Presiding  Justices  of  theseTeral  departmeuts 
at  a  meeting  called  by  the  Presiding  Justice  of  the  depait- 
meat  in  arrears  may  transfer  any  peudins;  appeals  from  sucli 
department  to  any  olher  department  for  henring  and  deter- 
mination. No  Justice  of  the  Appellate  Division  shnll  exercise 
any  of  the  powers  of  a  Justice  of  the  Supreme  Court,  otlier 
than  those  of  a  Justice  out  of  court,  and  those  pertaining  to 
the  Appellate  Division  or  to  the  hearing  and  decision,    of 
motions  submitted  by  consent  of  counsel.    From  and  after 
the  last  diy  of  December,  one  thousand  eight  hundred  and 
ninety  five,  tlie  Appelkte  Division  shall  have  the  jnrisdic- 
tioQ  now  exercised  by  the  Supreme  Court  at  its  General 
Terms,  and  by  the  General  Terms  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York,  the  Supeiior 
Court  of  the  City  of  New  Y  rk.  the  Superior  Court  of  Buffalo 
and  the  City  Court  of  Brooklyn,  and  such  additional  juris- 
diction as  may  be  conferred  by  the  Legislature.    It  shall 
have  power  to  appoint  and  remov**  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department 
shill  have  pow>  r  to  fix  the  times  and  places  for  holding 
Special  and  Trial  Terms  therein,  and  t »  assign  the  Justic'.s 
in  tbe  departments  to  hold  such  terms;  or  to  make  rules 
therefor. 

§  8.  No  Judge  or  Justice  shall  sit  in  the  Appellate  Divi- 
sion or  in  ti)e  Court  of  Appeals  in  review  of  a  detdsion  made 
by  him  or  by  any  court  of  which  he  was  at  the  time  a  sitting 
member.  The  testimony  in  equity  cases  shall  be  tali  en  in 
like  tuanner  as  in  cases  at  law;  and,  except  as  herein  other- 
wise provided,  tbe  Legislature  shall  have  the  same  power  to 
aLer  and  regulate  the  jurisdiction  and  proceedings  in  law 
and  in  equity  that  it  has  heretofore  exercised. 

§  4.  The  official  terms  of  the  Justices  of  the  Supreme 
Court  shall  be  fourteen  years  from  and  including  the  first 
day  of  January  next  after  their  election.  When  a  vacancy 
shall  oo?ur  other  ^«ise  than  by  expiration  of  term  in  the  office 
of  Justice  of  the  Supreme  Court  tbe  same  shall  be  filled  for 
a  full  term,  at  the  next  general  election,  happening  not  less 
than  three  moaths  after  such  vacancy  occurs;  and,  until  the 
vacancy  shall  be  so  filled,  the  Governor  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  if  the  Senate  shall  be  in 
session,  or  if  not  in  session  the  Governor,  may  fill  such 
vacancy  by  appointment,  which  shall  continue  until  and  in- 
cluding: the  last  day  of  December  next  after  the  election  at 
which  the-  vacancy  shall  be  filled. 
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§5.  TheBaperior  Court  of  the  City  of  New  Yoik,  the 
Coartof  Common  Pleas  for  the  Ciiy  and  County  of  New 
York,  the  Superior  Court  of  Buffalo,  and  the  City  Court  of 
Brooklyn,  are  abolished  from  and  after  the  first  day  of  Janu. 
ary,  one  thonsaod  eight  hundred  and  ninety-t>ix,  and  there- 
upou  the  se  ils,  records,  papers  and  documents  cf  or  belt  ng- 
ing  to  such  courts,  shall  be  deposited  in  thn  offi<-es  of  the 
Clerks  of  the  several  counties  in  which  said  courts  now 
exist;  and  all  actions  and  proceedings  then  peLding  in  such 
courts  shall  be  transferred  to  the  Supreme  Court  for  hearing 
and  determination.  The  Judges  of  said  courts  in  office  on 
the  tirst  day  of  January,  one  thousand  eight  hundred  and 
ninety-six,  shall,  for  the  remaiui  er  of  the  terms  for  which 
tbey  were  elected  ( i  appointed,  be  Jiisti(  es  of  the  Supreme 
Court;  but  they  shall  sit  only  in  the  counties  in  which  they 
were  elected  or  appointed.  Their  salaries  shall  be  paid  by 
the  said  counties  resi'ectiTely,  and  shall  I  e  the  same  as  the 
sulari&s  of  the  other  Justicew  of  the  Supreme  Court  residing 
in  the  same  counties.  Their  successors  shall  be  elected  as 
Justices  of  the  Supreme  Court  by  the  electors  of  tie  judicial 
districts  in  which  they  respectively  reside. 

'I'hf^  jurisdiction  now  exercised  by  the  several  courts  here- 
by abolished,  shaU  be  vested  in  the  Supreme  Court.  Appeals 
from  inferior  and  local  courts  now  heard  in  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  YorV  and  the 
Superior  Court  of  Buffnlo,  shall  be  heard  in  the  Si.pren  e 
Court  in  such  manner  aud  by  such  Justice  or  Justices  as  tie 
Appellate  Divisions  in  tbe  respective  departments  which 
indude  New  York  and  Buffalo  shall  direct,  unless  otherwise 
provided  by  the  Legislature. 

§  6.  Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are 
abolished  from  and  after  the  lasc  day  of  I'ecember.  one 
tJiousand  eight  hundred  and  ninety-five.  All  their  jurisclic- 
tion  shall  thereupon  be  vested  in  the  Supreme  Court,  and 
all  actions  and  pmceediugs  then  pending  in  such  ccuita 
shall  be  transferred  to  the  Supreme  Conr't  for  hearing  nnd 
determination.  Any  Justice  of  the  Supreme  Court,  except 
as  otherwise  provided  in  this  article,  may  hold  court  in  any 
county. 

§  7.  The  Court  of  Appeals  is  continued.  It  shall  consist 
of  the  Chief  Judge  and  Associate  Judges  now  in  office,  who 
shall  hold  their  officrS  until  the  expiration  of  their  respec- 
tive terms,  and  their  successors,  who  shall  be  ehoEen  by  the 
dtrctors  of  the  State.  The  official  terms  of  the  Chief  Judge 
and  Associate  Juriges  £^ha  11  be  fourteen  years  f r<  m  and  in-^ 
eluding  t1>e  first  day  of  January  next  nfter  thdr  election. 
Hve  membeisof  the  court  shall  form  a  quorum,  ami  the 
concurrence  of  four  shall  be  necessary  to  a  decision.  The 
court  shall  hav^)  power  to  appoint  and  remove  its  reporter, 
clerk  and  attendants. 

§  8*  When  a  vacancy  shall  occur  otherwise  than  by  ex- 
piration of  term,  in  the  office  of  Chief  or  Associate  Judge  of 
the  Court  of  Appeals,  the  same  shall  be  filled,  for  a  full 
term*  at  the  next  general  election  happenirjg  rot  less  than 
three  morithis  after  such  vacancy  occurs;  and  until  the  va- 
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cAncy  shall  be  so  filled,  the  Goyernor,  by  and  with  theedvice 
aud  coiiKeni  of  the  (Senate,  if  the  Senate  shall  lL)«  in  ses  ion, 
or  f  not  in  session  the  Governor  may  fill  such  vacancy  by 
api  I  ointment.  If  any  such  appoint  meet  of  Chief  Judge  shall 
bf  made  rom  among  the  Associate  Judges,  a  tfmporary  ap- 
pji  tmeut  oi  Associute  Judge  shull  be  made  in  like  manmr; 
bat  in  sach  c.ise,  the  person  appointed  Chief  Judge  shall  not 
be  deemed  to  vacate  his  ofiice  of  Associate  Judge  any  longer 
than  until  the  expiratiou  of  hi-  appointment  mr  Chief  Judge. 
The  powers  and  jurisdiction  of  the  court  shbU  not  be  sus- 
pended for  want  of  appointment  or  f-lection,  when  the  num- 
ber of  Judges  is  sufficient  to  constitute  a  quorum.  All 
appoiutments  under  this  section  shall  continue  until  and 
iuulading  the  last  day  of  De  ember  next  i.fter  the  election  at 
^hich  the  vacincy  shall  be  filled. 

§  9«  After  the  last  day  of  December,  one  thousand  ei^ht 
huudr  d  and  ninety  five,  the  jniisdiction  of  the  c'ourt  of 
Appeals,  except  whern  the  judgiuent  is  of  death,  shall  \  e 
limited  to  tiie'revi  w  of  questions  (d  law.  No  un<  nim'ous 
decision  of  the  Appellate  Division  of  the  Sapreme  Court  that 
th^re  is  evidence  hu  ^porting  or  tending  to  sustain  a  finding 
of  fact  or  a  verriict  not  directed  by  the  court,  shall  be 
reviewed  by  the  Court  of  Appt a^s.  Ex(ept  where  the  judg- 
ment is  of  death,  appeals  may  I  e  t  ^ken  as  of  right,  to  said 
c  )urt  only  from  judgme*'ts  or  or«lers  entered  upon  decisions 
of  the  Appelliite  Division  of  the  Supreme  Conrt,  finally  de- 
termining rctions  or  spe  ial  proceedings,  and  from  ord(  rs 
granting  new  tiials  on  exceptions,  where  the  appellants 
stipnlite  that  upon  affirmance  judgment  absdule  ^hall  be 
rendere  I  against  them.  The  Appellate  Division  in  any  de- 
partment Uiay  however,  allow  au  appeal  upon  nn.  queti«  n 
of  la  V  which,  in  i!s  opinion,  ought  to  be  reviewed  by  the 
Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of 
the  Court  of  Appeals  and  th^  right  of  appeal  thereto,  but 
the  right  to  appeal  shall  not  depend  upon  the  amount  iu- 
volv^d. 

The  provisions  of  this  section  shall  not  apply  to  orders 
made  or  judgments  rendered  by  any  General  Term  before  the 
last  day  of  December,  one  thousand  eight  hundred  and 
ninety-five,  but  appeals  therefrom  may  be  tiokf  n  under  exist- 
ing provisions  of  law. 

§  iO.    The  Judges  of  the  Cot^rt  of  Appeals  and  the  Jus 
tices  of  the  Supreme  Court  shall  not  hold  any  other  office  or 
public  trnst.    All  votes  for  any  of  them,  for  any  other  than 
a  judicial  office,  given  by  the  Legislature  or  the  people,  shall 
be  void. 

§  11.  Judges  of  the  Court  of  Appeals  and  Justices  of  the 
Snpreme  Court,  may  be  removed  by  concurient  resolution 
of  both  houses  of  the  Legislature,  if  two-thirds  of  all  tbe 
members  elected  to  r a'h  house  concur  therein.  All  other 
judicial  officers,  except  Justices  <  f  the  Peace  and  judges  or 
justices  of  inferior  courts  not  of  record,  may  be  removed  by 
the  Senate,  on  the  recommend  tion  of  the  Governor,  if  two- 
thirds  of  all  the  members  elected  to  the  Senate  concur  there- 


1^-1*     CONSTITUTIONAL  AMENDMENTS.  xiii 

ilk.  Bat  no  officer  shall  be  removed  by  virtue  of  this  section 
except  for  cause,  which  bhtsil  be  entered  on  the  journals,  nor 
nnless  he  shall  have  been  served  vilh  a  statement  of  the 
caase  alleged,  and  shail  have  had  an  opportunity  to  be  heard. 
On  the  question  of  removal,  the  yeas  and  nays  snail  be  en- 
tered on  the  journal. 

§  12*  The  Judges  and  Justices  hereinbefore  mentioned 
shall  receive  for  their  services  a  compensation  established 
by  law,  which  shall  not  be  iacr eased  or  diminished  during 
their  official  terms,  except  as  provided  in  section  five  of  this 
article.  No  person  shall  hold  the  office  of  Jud^e  or  Justice 
of  any  court  longer  than  until  and  iiicir.diog  the  last  day  of 
December  next  after  he  shall  be  seventy  years  of  age.  No 
Judge  or  Justice  elect«id  after  the  first  day  of  January,  one 
thousand  eight  hundred  and  ninety-four  shall  be  entitled  to 
receive  any  compensation  after  the  last  day  of  December 
next  after  he  shall  be  seventy  yeais  of  age^  but  the  compen- 
sation of  every  Judge  of  the  Court  of  Appeals  or  Justice  of 
the  Snpreiue  Court  elected  prior  to  the  li  st  day  of  January, 
one  thousand  eight  hnndred  and  ninety  four,  whose  term  of 
office  has  been,  or  whose  present  term  of  office  shall  be,  so 
abridged,  and  who  shall  ba^e  served  as  such  Judge  or  Justice 
ten  years  or  more,  shall  be  continued  duiing  the  remaiuder 
of  the  term  for  which  he  was  ele.ted;  but  any  such  Judge  or 
Justice  may^  with  his  cousent,  be  assigned  by  the  Governor, 
from  time  to  time,  to  any  duly  in  the  Supreme  Court  fshile 
his  compensation  is  so  continued. 

§  18*  The  Assembly  shall  have  the  power  of  impeach- 
ment, by  a  vote  of  a  majority  of  all  the  members  elected. 
The  Court  for  the  Trial  of  laipeachments  shall  be  compo.«ed 
of  the  President  of  the  Senate,  the  senators,  or  the  major 
part  of  them,  and  the  Judges  of  the  Court  of  Appeals  or  the 
major  part  of  them.  On  the  trial  of  an  impeachment  against 
the  Governor  or  Lieutennnt-Governor,  the  Lieutmaut- 
Govf  rnor  shall  not  act  as  a  member  of  the  court.  No  judicial 
officer  ^hall  exerc  se  his  office,  after  articlr  s  of  impeachment 
against  him  shall  have  been  preferred  to  the  Senate,  until  he 
sEmU  have  been  acquitted.  Before  the  trial  of  an  impeach* 
ment  the  members  of  the  court  shall  take  an  oath  or 
affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members  pres- 
ent. Judgment  in  cases  of  impeachment  shall  not  extend 
further  than  to  removal  from  office,  or  removal  from  office 
and  lisqualificatii  n  to  hoH  and  enjoy  any  office  of  honor, 
trust  or  prolit  under  this  State;  but  the  party  impeached 
shall  be  liable  to  indictment  and  punishment  according  to 
hiw. 

§  14 ■  The  existing  County  Courts  are  continued,  and  the 
Judges  thereof  now  in  office  shall  hoM  their  offices  until  the 
expiration  of  their  respective  tei  ms.  In  tl  e  county  ot  Kings 
there  shall  be  two  County  Judges  and  the  additioi  nl  County 
Judge  shall  be  chosen  at  the  next  general  election  htld  after 
the  adoption  of  this  nrticle.  The  successors  of  the  several 
County  Judges  shall  be  chosen  by  the  electors  of  the  coun- 
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ties  for  the  t'  rm  of  six  ye'xn.  County  Courts  »hall  hax^  the 
powers  and  jurisdiction  they  now  possess,  and  also  oriuinal 
jarisdiction  in  actions  for  the  recovery  of  money  onlv,  where 
the  defendants  resiue  iu  the  county,  and  in  wnich  the  com- 
plaint demands  judgment  for  a  sum  not  exceeding  two 
thousand  dollars.  The  Legislature  may  hereafter  enlai^e  or 
restrict  tae jurisdiction  of  the  County  Courts,  proyided how- 
ever that  their  jurisdiction  shall  not  be  so  extended  as  to 
authorize  an  action  therein  for  the  recovery  of  money  only, 
in  which  the  sum  demanded  exceeds  two  thousand  dollars, 
or  in  which  any  person  not  a  resident  of  the  county  is  a 
defendant. 

Courtd  of  Sessions,  except  in  the  county  of  New  York,  are 
abolished  from  und  after  the  last  day  of  December,  one  thou- 
sand eight  hundred  and  ninety-five.  All  the  jurisdiction  of 
the  C«>urt  of  Sessions  in  each  county,  except  the  county  of 
New  York,  shall  thereupon  be  vested  in  the  County  Court 
thereof,  and  all  actions  and  proceedings  then  pending,  in. 
such  Courts  of  Sesbions  shall  be  trnnsferred  to  said  County 
Courts  for  hearing  f«nd  determination.  Every  County  Judge 
shall  perform  such  duties  as  may  be  required  by  law.  His 
salary  shall  be  estabiiHhed  by  law,  vayable  out  of  the  county 
treasury.  A  County  Judge  of  any  county  may  hold  County 
Courts  m  any  oth^r  county  when  requested  by  the  Judge  of 
such  other  ounty. 

'  §  15«  The  existing  Surrogate's  Courts  are  continued,  and 
the  Surrogates  now  iu  office  shall  hold  their  offices  until  the 
expir^itioQ  of  their  terms.  Their  successors  shall  bn  chosen 
by  the  electors  of  their  respec  ive  counties,  and  their  terms 
of  office  shall  be  six  year^t,  except  in  the  county  of  New 
York,  where  they  shall  continue  to  be  fourteen  years.  Sur- 
rogitt-sand  Surrogate's  Courts  shnll  have  the  jurisdiction 
and  poweis  which  the  Surrogates  and  existing  Surrogates' 
Courts  now  possess,  until  otherwise  provided  by  the 
Legislature.  'J  he  County  Judge  shall  be  Surrogiite  ot  his 
county,  except  where  a  separate  Surrogate  httS  been  or  shall 
be  elect jd.  In  counti'  s  having  a  population  exceeding  forty 
thousand,  wherein  there  is  no  separate  Surrogate,  the 
Legislature  may  provide  for  the  election  of  a  separate  officer 
to  be  Surrogate,  whose  term  of  office  shall  be  six  years. 
Wh-  n  the  Surrogate  shall  be  elected  as  a  separate  officer  his 
salary  shall  bj  established  by  law,  payable  out  of  the  county 
treasury.  No  County  Ju<t<;e  or  Surrogate  sLall  hold  office 
longer  than  until  and  including  the  last  day  of  December 
next  after  he  shall  be  seventy  years  of  age.  Vacancies  occur- 
ring; in  the  office  of  County  Judge  or  Sui-rogate  shall  be  filled 
in  ths  same  manner  sis  like  vacancies  occurring  in  the 
Supreri.e  Court.  The  compensation  of  any  County  Judge 
or  Surrogate  shall  not  be  increast-d  or  diminished  during  his 
term  of  ( ffice.  For  the  relief  of  Surrogates'  Courts  the 
Legislatuie  may  confer  upon  the  Supreme  Court  in  any 
county  having  a  population  excee>iing  four  hundred  thou- 
sand, the  powei3  and  jurisdiction  of  Surrogates,  with  author- 
ity to  try  issues  of  fact  by  jury  in  probate  cases. 
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§  16*  The  Legislatare  may,  on  application  of  the  boaid 
of  BnperviBors,  proTlde  for  the  election  of  local  officers,  not 
to  exceed  two  in  any  coanty,  to  discharge  the  diitiea  at 
Gotmty  Jndge  and  of  Surrogate,  in  caaea  of  their  inabiHty  or 
of  a  vacfincy.  and  in  snch  othf»r  case*  as  may  be  proyided  by 
law,  and  to  exercise  such  other  powers  in  special  cases  as  are 
or  may  beprovided  by  law. 

§  17.  Tne  electors  of  the  seyeral  towns  shall,  at  their 
anunal  town  meetings,  or  at  snoh  other  time  and  in  sadi 
manner  as  the  Legi^ture  may  direct,  elect  Justices  of  the 
Peace,  whose  term  of  office  shall  be  four  years.  In  case  of 
an  election  to  fill  a  vacancy  occurring  before  the  expiration 
of  a  full  term,  they  shnll  hold  for  the  lesidue  of  the  unex- 
pired term.  Their  nnmber  and  classification  may  be  regu- 
lated by  law.  Justices  of  the  Peace  and  judges  or  justices  of 
inferior  courts  not  of  record,  and  their  derks,  may  be 
removed  for  cause,  after  due  notice  and  on  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by 
law.  Justices  of  the  Peace  and  District  Court  Justices  may 
be  elected  in  the  different  cities  of  this  State  in  such  manner, 
and  with  such  powers,  and  for  such  terms,  respectiyd^y,  as 
are  or  shall  be  prescribed  by  law;  all  other  judicial  officers 
in  cities,  whose  election  or  appointment  is  not  otherwise 
provided  for  in  this  article,  shall  be  chosen  by  the  electors 
of  such  cities,  or  appointed  by  some  local  authoritiee 
thereof. 

§  18.  Inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion may  be  established  by  the  Legislature,  but  no  inferior 
local  court  hereafter  created  shall  be  a  court  of  record.  The 
Legisliiture  shall  not  hereafter  confer  upon  any  inferior  or 
local  court  of  its  creation,  any  equity  jurisdiction  or  any 
greater  jurisdiction  in  other  respects  than  is  conferred  upon 
County  Courts  by  or  under  this  article.  Except  as  herein 
otherwise  provided,  all  judicial  officers  shall  be  elected  or 
appointed  at  such  times  and  in  such  manner  as  the  Legisia* 
ture  may  direct. 

§  19«  Olerks  of  the  several  counties  shall  be  clerks  of  the 
Supreme  Court,  with  snch  powers  and  duties  as  shall  be 
prescribed  by  law.  The  Justices  of  the  Appellate  IMvision 
in  each  depiurtment  shall  have  power  to  appoint  and  to  re- 
move a  clerk  who  shall  keep  his  office  at  a  pla'-e  to  be 
designated  by  said  Justices.  The  Clerk  of  the  Con  t  of 
Appeals  shatfkeep  his  office  at  the  seat  of  gov«  rumei  t.  The 
Clerk  of  the  Court  of  Appeals  and  the  clerks  of  the  Appellate 
Division  shall  receive  compensHtionto  be  established  bylaw 
and  paid  out  of  the  public  treasury. 

§  zO«  Ko  judicial  officer,  eioept  Justices  of  the  Peace, 
shall  receive  to  his  own  use  any  fees  or  perquisites  of  offi^ce; 
nor  shall  any  Judge  of  the  Court  of  Appeal^,  or  Justice  of 
the  Supreme  Court  or  any  County  Judge  or  Surrogate  here- 
after el»  cted  in  a  county  having  a  population  exceeding  one 
hundre«l  and  twenty  thousand,  prar'tice  as  an  attorney  or 
counselor  in  any  court  of  record  in  this  State,  or  act  as 
referee.  The  Legislature  may  impose  a  similar  prohibition 
upon  County  Ju^es  and  Surrogates  in  other  counties.     No 
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one  shall  be  eligible  to  the  office  of  Judge  of  the  Oonrt  of 
Appeals,  Justice  of  the  Supreme  Court,  or,  except  in  the 
county  of  Hamilton,  to  the  office  of  County  Judge  or 
Surrogate,  who  is  not  an  attorney  and  counselor  of  this 
State. 

§  21.  The  Legislature  shall  provide  for  the  speedy  publi- 
cation of  all  statutes;  and  shall  regulate  the  reporting  of  the 
decisions  of  the  courts;  but  all  laws  and  judicial  decisions 
shall  be  free  for  publication  by  any  person. 

§  22«  Justices  of  the  Peace  and  other  local  judicial  offi- 
cers proTided  for  in  saciions  seTcnteen  and  eighteen,  in 
office  when  this  article  takes  effect,  shall  hold  their  offices 
until  the  expiration  of  their  respective  terms. 

§  28«  Courts  of  Special  Sessions  shall  have  such  jurisdic- 
tion of  offenses  of  the  grade  of  misdemeanors  as  may  be 
prescribed  by  law. 


THE 

CODE  OF  CIYIL  PEOOEBUEE.  illrl;^ 

[li.   1876,   a  448  AS  AMENDED.] 


AN  ACT  REUTIlffi  TO   COURTS,    OFFICERS    OF   JUSTICE, 

am  CIVIL  PROCEEDINGS. 

Passed  June  2, 1876 ;  three-fifths  being  present. 

Uie  People  of  the  State  of  ^ew  Yorh,repre8ent' 
ed  in  Senate  and  Assemiily,  do  enact 

as  fottows : 

CHAPTEE  1. 

GENERAL  PROVISIONS  RELATINa  TO  COURTS.  AND 
THE  MEMBEBS  AND  OFFICERS  THEREOF. 

TITLE  L— The  Courts  of  the  state;  their  asNERAii 

POWERS  AND  ATTRIBUTES,     AND    GENERAL    REGUULTIONS 
PERTAINma  TO  THE  EXERCISE  THEREOF. 

TITLE  n.— Provtsions   of  general  application,  rela- 
ting TO  THE  Judges,  and  certain  other  officers  of 

THE  OOXTRTS. 

TITLE  L 

The  courts  of  the  State ;  their  general  powere  and  attrihutett  and  general 
regulatUme  pertaining  to  the  exercise  thereof* 

Aeticlb  1.    Enumeration  and  classification. 

*A    General  powers  and  attributes  of  the  courts. 
3.    Miscellaneous  provisions  relating  to  the  sittings  of  the 
courts. 

ARTICLE  FIRST. 

Enumeration  and  Classification. 

2  1.  Goorts. 

2.  Courts  of  record  enumerated. 

3.  Courts  not  of  record. 

4.  (General  provision  as  to  Jurisdiction,  etc. 

§  1.  The  courts  referred  to  in  this  act,  are  enumerated 
in  the  next  two  sections. 

§  2.  \Am*d  1877, 1895,  amendment  to  take  effect  January  1,  I  ^^  ^ 
18%.]  Each  of  the  foUowing  courts  of  the  State  is  a  conrt  42  Hun  i 
of  record :  ' 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 

3.  The  appellate  diTision  of  the  supreme  court  in 

each  department. 


Con- 

628. 


i 
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2  1206.  Con- 
■ol.  Act 


4.  The  supreme  court. 

5.  The  court  of  general  sessions  of  the  peace  in  and 

for  the  dty  and  county  of  New  York. 

6.  The  city  court  of  Long  Island  City. 

7.  The  city  court  of  Yonkers. 

8.  A  county  court  in  each  county,  except  Hew  York. 

9.  The  city  court  of  the  city  of  New  Yonc 

10.  The  mayor's  court  of  the  cit^  of  Hudson. 

11.  The  recorder's  court  of  the  city  of  Utica. 

12.  The  recorder's  court  of  the  city  of  Oswego. 

13.  The  justices  court  of  the  city  of  Albany. 

14.  A  surrogate's  court  in  each  ooui 


19  Abb.  N. 
CM. 


M  1162,1213, 
1288Con8ol. 
Act. 
f4N.y.342. 


6  8«  lAm*d  1877,  1895,  amendment  to  take  ^ect  Jammry  1, 
1896.  ]  Each  of  the  following  courts  of  the  State  is  a  court 
not  of  record : 

1.  Courts  of  justices  of  the  peace  in  each  town,  and 
in  certain  cities  and  villages. 

2.  Courts  of  special  sessions  of  the  peace  in  each 

town,  and  in  certain  cities  and  Tillages. 

3.  The  district  courts  in  the  city  of  New  York.* 

4.  The  police  courts  in  certain  dties  and  villages. 

5.  The  justice's  court  of  the  city  of  Troy. 

6.  The  municipal  court  of  the  city  of  Bochester. 

7.  The  municipal  court  of  the  city  of  Syracuse. 

8.  The  municipal  court  of  the  city  of  Buffalo. 

§  4  [Am?d  1877.]  Each  of  those  courts  shall  continue  to 
exercise  the  jurisdiction  and  powers  now  vested  in  it  by  law, 
according  to  the  course  and  practice  of  the  court,  except  as 
otherwise  prescribed  in  this  act. 

ARTICLE  SECOND. 

GENERAii  Powers  and  Attributes  of  the  Courts. 


1 5.  The  sittings  of  courts  to  be 
pablio. 

6.  Courts  not  to  sit  on  Sunday, 

except  in  special  cases. 

7.  General  powers  of  courts  of 

record. 

8.  Criminal     contempts     de- 

fined. 

9.  Punishment    for  criminal 

contempts. 

10.  Such  contempts  in  view  of 

court;  how  punished,  etc. 

11.  Requisites  of  commitment. 

12.  Preceding  seclions  limited. 

13.  Indictment,  if  offence  is  in« 

dictable. 

14.  Contempts  punishable  cIt- 

illy. 

15.  No  punishment   for    non- 

payment of  interlocutory 
costs. 

16.  Id.;  money  due    upon  a 

contract.  * 


1 17.  Rules  of  courts  of  record, 
iiow  made  and  revised. 

18.  Rules  to  be  published. 

19.  Courts  to  order  calendar 

printed, 
ao.  Expense  to  be  a   county 
charge. 

21.  Certain    papers    may    be 

destroyed. 

22.  Writs,  etc.,  in  name  of  the 

people,  and  in  English  ; 
abbreviations. 

23.  Id.;  teste  and  return. 

24.  Id.;  to  be  subscribed  or 

indorsed.  When  error, 
etc.j  not  to  vitiate. 

25.  No  discontinuance  by  rea- 

son of  vacancy,  etc. 

26.  In  New  York,  one  Judge 

may  continue  proceed- 
ings commenced  before 
another. 


•)  See|3216|N»t. 
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§27.  Provisions  rAspecting  (he  g  29.  [Bepealed  1893.] 

seals  ofcourtja.  30.  New  aeals. 

28.  Seals  of  counties. 

§  6.  {Am'd  1879.]  The  sittings  of  every  court  within  this 
State  shall  be  public,  and  every  citizen  may  freely  attend  the 
same,  except  that  in  all  proceedings  and  trials  in  Cases  for 
divorce  on  account  of  adultery,  seduction,  abortion,  rape,  as- 
sault with  intent  to  commit  rape,  criminal  conversation,  and 
bastardy,  the  court  may,  in  its  discretion,  exclude  therefrom 
all  persons  who  are  not  directly  interestea  therein,  excepting 
jurors,  witnesses  and  officers  of  the  court. 

§  6.  A  court  shall  not  be  opened,  or  transact  any  business 
on  Sunday,  except  to  receive  a  veroict  or  discharge  a  jury. 
An  adjournment  of  a  court  on  Saturday,  unless  made  after  a 
cause  has  been  committed  to  a  jury,  must  be  to  some  other 
day  than  Sunday.  But  this  section  does  not  prevent  the  exer- 
cise of  the  jurisdiction  of  a  magistrate,  where  it  is  necessary 
to  preserve  the  peace,  or,  in  a  criininal  case,  to  arrest,  com- 
mit or  discharge  a  person  charged  with  an  offence. 

g  7.  A  court  of  record  has  power :  {  1370  Con- 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person  ■®'t;,'\9*i^ 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court ;  83  N.  Y.  IM. 
subject,  however,  to  the  limitations,  prescribed  by  law,  with 

respect  to  the  portion  of  the  State,  in  which  the  process  of  a 
local  court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceed-    :tOAbb.N.a 
mgs,  necessary  to  carry  into  effect  the  powers  and  jurisdiction   ^^* 
possessed  by  it. 

§  8.  A  court  of  record  has  power  to  punish  for  a  criminal  2  1*1*  C*''*" 

contempt,  a  person  guilty  of  either  of  the  following  acts,  and  S2  wn«**i 

no  others :  lOl  N  Y*2*6 

1.  Disorderly,  contemptuous,  or  insolent  behaviour,    com-  24  NY.  State 
mitted  during  its  sitting^  in  its  immediate  view  and  presence,  Rep.  292, 
and  directly  tending  to  interrupt  its  proceedings,  or  to  impair  188  N.Y.  ni 
the  respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  its  proceeouigs. 

8.  Wilful  disobedience  to  its  lawful  mandate. 

4.  Resistance  wilfully  offered  to  its  lawful  mandate.  ^  „      ^o- 

5.  Contumacious   and  unlawful  refusal  to  be   sworn  as  a  ' 
witness;  or,  after  being  sworn,  to  answer  any  le^   and 
proper  interrogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  report  of  its 
proceedings.    But  a  court  cannot  punish  as  a  contempt,  the 

Sublication  of  a  true,  fuU,  and  fair  report  of  a  trial,  argument, 
ecision,  or  other  proceeding  therein. 

§  Q,  Punishment  for  a  contempt,  specified  in  the  last  sec- 
tion, may  be  by  fine,  not  exceedmg  two  hundred  and  fifty 
dollars,  or  by  imprisonment,  not  exceeding  thirty  days,  in  the 
jail  of  the  county  where  the  court  is  sitting,  or  both  in  the  dis- 
cretion of  the  court.  Where  a  person  is  committed  to  iail,  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
expiration  of  thirty  days ;  but  where  he  is  also  committed  fop 
a  definite  time,  the  thirty  days  must  be  computed  from  the 
expiration  of  tne  definite  time. 

§  lO.  Such  a  contempt,  committed  in  the  immediate  view 
and  presence  of  the  court,  may  be  punished  summarily ;  when 
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not  so  committed,  the  party  charged  must  be  notified  of  the 
accussction,  and  have  a  reasonable  time  to  make  a  defence. 

7  Daly  74.  §  1 1.  Where  a  person  is  oonmiitted  for  such  a  contempt, 

oi  n"y'^?'  *^®  particular  circumstances  of  his  offence  must  be  set  forth 
91  xN.  jc.  236.    Ijj  ^q  mandate  of  commitment. 

§  12.  The  last  four  sections  do  not  extend  to  a  special  pro- 
ceeding*' to  punish  a  person,  in  a  case  specified  in  section  four* 
teen  oi  this  act. 

133NY.2U.  §13.  Punishment  for  a  contempt,  as  prescribed  in  this  ar- 
ticle, does  not  bar  an  indictment  for  the  same  offence ;  but 
where  a  person  who  has  been  so  punished  is  convicted  on  such 
an  indictment,  the  court,  in  sentencing  him,  must  take  into 
consideration  the  previous  punishment. 

87  N.  Y.  521.  §  1 4.  A  court  of  record  has  power  to  punish,  by  fine  and  im- 

3  N.Y.Supp.  prisonment,  or  either,  a  neglect  or  violation  of  duty,  or  other 

4  Civ  Pro  n^sconduct,  by  which  a  ri^t  or  remedy  of  a  party  to  a  civil 
265  *  action  or  special  proceeding,  pending  in  the  court  may  be  de- 
113  N.Y.  176.  feat^d,  impaired,  impeded,  or  prejudiced,  in  either  of  the  fol- 
116n!y.18i!  lowing  cases: 

137  N.Y.  662.  1.  An  attorney,  counsellor,  clerk,  sheriff,  coroner,  or  other 
person,  in  any  manner  duly  selected  or  appointed  to  perform 
a  judicial  or  ministerial  service,  for  a  misbehavior  in  his  office 
or  trust,  or  for  a  wilful  neglect  or  violation  of  a  duty  therein ; 
or  for  disobedience  to  a  lawful  mandate  of  the  courts  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform  tne  duties 
of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting 
in  fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or 
abuse  of  a  mandate  or  proceeding  of  the  court. 
4  Civ    Pro.    •  ^'  -^  party  to  the  action  or  special  proceeding,  an  attorney, 
148.  counsellor,  or  other  person,  for  the  non-payment  of  a  sum  of 

money,  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum ;  or  for  any  other  disobedience  to  a  lawful  man- 
date of  the  court. 
113  N.  Y.  476  ^'  ^  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  author- 
ity ;  for  rescuing  any  property  or  person  in  the  custody  of 
an  officer,  by  virtue  of  a  mandate  of  the  court ;  for  unlawfully 
detaining,  or  fraudulently  and  willfully  preventing,  or  dis- 
abling from  attending  or  testifying,  a  witness  or  a  pajrty  to  the 
action  or  special  proceeding,  while  going  to,  remaining  at,  or 
returning  from,  the  sitting  where  it  is  noticed  for  trial  or  hear- 
ing ;  and  for  any  other  unlawful  interference  with  the  proceed- 
ings therein, 
g  1174  Con-  5.  A  person  subpoenaed  as  a  witness,  for  refuang  or  neglect- 
sol.  ACt  jQg  ^  obey  the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to 
answer  as  a  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror,  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  ac- 
tion or  special  proceeding,  to  be  tried  at  that  term,  or  with 
any  other  person,  in  relation  to  the  merits  of  that  action  or 
special  proceeding;  or  for  receiving  a  communication  from 
any  person,  in  relation  to  the  merits  of  such  an  action  or 

-  special  proceeding,  without  immediately  disclosing  the  same 
to  the  court 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an 
inferior  court,  for  proceeding,  contrary  to  law,  in  a  cause  or 
matter,  which  has  oeen  removed  from  his  jurisdiction  to  the 
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court  infiictiag  the  punishment;  or  for  disobedienee  to  a 
lawful  order  or  other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other   u4N.T.25L 
proceeding  to  punish  for  a  contempt,   has  been  usually 
adopted  and  practiced  in  a  court  of  record,  to  enforce  a  civil 
remedy  of  a  )  arty  to  an  action  or  special  proceeding  in  that 
court}  or  to  protect  the  right  of  a  party. 


§15.  [^m'dl877.]  But  a  person  shall  not  be  arrested  or  *  Civ.  Pro. 
imprisoned,  for  the  non-payment  of  costs,  awarded  other-  J^p^j^  349 
wise  than  by  a  final  judgment,  or  a  final  order,  made  in  a 
special  proceeding  instituted  by  state  writ,  except  where  an 
attorney,  counsellor,  or  other  officer  of  the  court,  is  ordered 
to  pay  costs  for  misconduct  as  such,  or  a  witness  is  ordered 
to  pay  costs  on  an  attachment  for  non-attendance. 


§  16.  Except  in  a  case  where  it  is  otherwise  specially  pre-   80  Abb.N.C. 
Boribed  by  law,  a  person  shall  not  be  arrested  or  imprisoned  *^'  ^^• 
for  disobedience  to  a  judgment  or  order,  requiring  the  pay- 
ment of  money,  due  upon  a  contract,  express  or  implied,  or 
as  damages  for  non-performance  of  a  contract. 


\ 


§  17.  [AmdlS71,  1895.]  The  justices  assigned  to  the  ^.g- ^- J^|- 
appellate  division  <  f  the  supreme  court  shall  meet  in  conven-  30Hun,  528. 
tion  at  the  capi>ol  in  the  city  of  Albauy,  on  the  fourth  Tues- 
day in  October,  eighteen  hundred  and  ninety'five,  and  at 
least  every  second  year  thereafter.  They  must  also  meet 
from  time  to  tim  '  at  the  same  place  whenever  called  together 
by  at  least  five  of  said  justices  at  a  time  to  be  fixed  in  the 
said  call,  a  copy  of  which  shall  be  delivered  at  least  one  week 
before  the  time  fixed  to  ihn  presiding  justice  of  each  depart- 
ment. The  convention  must  est-ibiish  ruh  s  of  practice  not 
inconnistent  with  this  act  whi«h  shall  be  binding  upon  all 
the  courts  in  this  State  and  all  tbe  judges  and  justices  there- 
of, except  the  court  for  the  trial  of  impeachments  and  the 
court  of  appe.ds.  A  majority  of  the  members  cf  such  con- 
vention shall  constitute  a  quorum.  The  rules  thus 
establishf  d  are  styled  in  this  act  '*  the  general  rules  of  prac- 
tice." The  conveotion  shall  have  power  to  appoint  and 
remove  a  reporter;  and  must  also  adopt  a  seal  for  each  de- 
partment of  the  appellate  division  of  tbe  supreme  court.  A 
description  of  euch  of  the  seals  specifia'l  in  this  section  must 
be  deposited  and  recorded  in  the  office  of  the  secretary  of 
state  and  must  remain  of  record.  The  expense  of  such  seals 
most  t>e  pai4  jrop)  the  State  treasury. 
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§  18«  A  rule  thus  established,  or  ageneral  rale  or  order  of 
the  conrt  of  appeals,  does  not  take  effect,  until  it  has  been. 
published  In  the  newspaper  published  at  Albany,*  in  which. 
legal  notices  are  required  by  law  to  be  published,  onoe  in 
each  week  for  three  successive  weeks. 


§  19*  [Ain*d  1895,  amendment  to  take  tffed  January  1,  1896.] 
The  supreme  court,  or  a  county  court,  may,  from  time  to 
time,  by  order,  require  the  clerk  to  cause  to  be  printed  for 
the  UKe  of  the  memi.ers  and  officers  thereof,  the  necessary 
copies  of  the  calendar  of  causes,  prepared  for  a  term  of  the 
court.  But  this  section  does  not  apply  to  the  cii y  and  coun  ty 
of  New  York. 


^  20.  The  expense  o'f  printing  the  copies  of  the  calendar 
for  a  term,  shall  be  a  charge  upon  the  county  in  which  the 
term  is  held;  and  must  be  audited,  allowed  and  paid,  by  the 
board  of  supervisors  thereof,  in  like  manner  as  other  contin. 
gent  county  charges. 


§  21.  [Am*d  1895,  amendment  to  take  effect  January  1, 1896.] 
Tije  appelLito  division  of  the  supreme  court,  in  any  de^-art- 
ment,  may,  by  order  made  at  any  term  tJiereof,  direct  a 
coanty  clerk  to  destroy  any  of  the  following  papers  now  filed, 
or  hereafter  to  be  filed  in  his  office,  which  the  court  deems 
to  hHve  become  useless,  to  wit:  Fleaiings,  or  copies  of 
pleadings  furnished  for  the  use  of  the  court;  jury  panels  ; 
returns  of  inferior  courts,  which  have  been  embodied  in 
judgment- records  or  judgment  rolls;  innkeepers'  licenses, 
ten  years  old;  and  returns  of  elt^ction  district  canvassers, 
twenty  years  old,  which  have  beeo  copied  pursuant  to  law, 
into  books  preserved  in  his  office.  But  this  provision  does 
not  authorize  the  destruction  of  a  judgment-roll,  or  a  ]paper 
incorporated  or  necessary  to  be  incorporated  into  a  judg- 
ment-rolL 


*  See  L>  1894  o  133  repealing  acts  providing  for  a  State  paper. 
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§  22.  Except  where  it  is  otherwise  specially  preecribed  by   gg  n.  t.  511. 
law,  a  writ  or  other  process  must  be  in  the  name  of  the  people   88  N.  Y.  eii. 
of  the  State,  and  each  writ,  process,  record,  plea  ding  or  other 
proceeding  in  a  court,  or  before  an  officer,  must  be  in  the 
iilnglish  language,  and,  unless  it  is  oral,  made  out  on  paper 
or  parchment,  in  a  fair  legible  character,  in  words  at  length, 
and  not  abbreviated.     But  the  proper  and  known  names  of 
process,  and  technical  words,  may   be   expressed  in  appro 
priate  language,  as  now  is,  and  heretofore  has  been  customary; 
such  abbreviations  as  are  now  commoijly  employed  in  the 
English  language  may  be  used;  and  numbers  may  be  ex- 
pressed   by  Arabic  figures,   or  Boman  numerals,  in  the 
customary  manner. 


§  23.  A  writ  or  other  process,  issued  out  of  a  court  of  re- 
cord, must  be  tested,  except  where  it  is  otherwise  specially 
prescribed  by  law,  in  the  name  of  a  judge  of  the  court,  on 
any  day;  must  be  returnable  within  the  time  prescribed  by 
law ;  or,  if  no  time  is  prescribed  by  law,  within  the  time  fixed 
by  the  court,  and  therein  specified  for  that  jiurpose  ;  and, 
when  returnable,  must,  together  with  the  return  thereto,  be 
filed  with  the  clerk,  unless  otherwise  specially  prescribed 
bylaw. 


§  24.    A  writ  or  other  process,  issued  out  of  a  court  of  re-   47  Snper.Ot. 
cord,  must,  before  the  delivery  thereof  to  an  officer  to  be   (J.  &  8.)  269. 
executed,  be  subscribed  or  indorsed  with  the  name  of  the  of-   *''  ^.®^*r«o 
ficer  by  whom,  or  by  whose  direction  it  was  granted,  or  the    33  jj  y*  qh] 
attorney  for  the  party,  or  the  person  at  whose  instance  it  was 
issued.  A  writ  or  other  process  thus  subscribed  or  indorsed, 
is  not  void  or  voidable,  by  reason  of  having  no  seal  or  a 
wrong  seal  thereon,  or  of  apy  mistake  or  omission  in  tl^ 
teste  thereof,  or  in  the  name  of  the  clerk,  unless  it  was  issued 
by  special  order  of  the  court. 


§  25.  [Am^d  1877.]  An  fiction  or  special  proceeding,  civil  139 N.y.  no. 
or  criminal,  in  a  court  of  record,  is  not  discontinued  by  a 
vacancy  or  change  in  the  judges  of  tha  court,  or  by  the  re- 
election or  re-appointment  of  a  judge  ;  but  it  must  be  con- 
tinued, heard  and  determined,  by  the  court,  as  constituteii  at 
the  time  of  the  hearing  or  determination.  After  a  judge  is 
out  of  office,  he  may  settle  a  case  or  exceptions,  or  make  any 
return  of  proceedings,  hfld  before  him  while  he  was  in  office, 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the 
action  or  special  proceeding  is  pending. 


ssALa  or  coW.ts,.  «,§  26-30 

f^-i  jn  the  city  and  connty  of  New  York, 

«  r©.    [^^'^tofnings,  a  special  proceeding  instituted 

ca««'  Mnd  in  *^^  coany^  ^^^^  of  record  or  h  proceeding  commen- 

f  ^^i'ct.    -     Mfore  fl  i"^^^  j^e  of  the  court,  out  of  court,  in  an  action  or 

S^  I  i2J'  ced  before  n  jo.  K  ^ending  in  a  court  of  jecord,  may  be  con- 

i^^'  Bp^^^^^ F^^^ame  to  time,  before  one  or  more  other  judges 

linnet  ^^^conrt,  with  like  effect,  as  if  it  had  been  instituted 

^^  *^^  menced  before  the  judge  who  last  hears  the  same. 


«  27.  [Anid  1895,  amendment  to  take  effect  January  1^  1896.] 
rf  he  St  al  of  the  court  of  appeals,  and  <  f  each  other  court  of 
record  in  the  State,  now  lu  u^e,  shall  continue  to  be  the  seal 
of  the  court  in  which  it  is  i.'i  use;  and  the  seal  kept  by  the 
county  clerk  of  each  county,  shall  continue  to  be  the  ^ea)  of 
the  supremo- court,  in  that  county,  and,  except  in  the  city 
and  county  of  New  York,  of  the  connty  court,  in  that  connty. 
The  seal  (tf  the  surrogate  of  each  county  shall  c  )ntinue  to  be 
the  seal  of  the  surrogate's  court  of  that  connt}',  and  must  be 
used  as  such  by  an  offici  r  who  disc  arges  tLe  duties  of  the 
surrogate.  A  description  of  each  of  the  seals,  specified  in 
this  section,  mubt  be  deposited  and  recorded  in  the  office  of 
the  secretary  of  state,  unless  it  Las  already  been  done  ;  and 
must  remain  of  record. 


§  28.  'I  he  seal  kept  by  a  county  clerk,  as  prescribed  in  the 
last  section,  shall  continue  to  be  the  seal  of  the  county,  and 
must  be  used  by  him  where  he  is  required  to  use  an  official 
seal. 


§  29.     [Repealed  by  Statutory  *  Construction  Law.     L. 
1892,  c.  677.] 


§  30.  "When  the  seal  of  a  court  is  so  injured,  that  it  can- 
not be  conveniently  used,  the  court  must  CHUse  it  to  be  de- 
stroyed; J«nd  when  the  senlof  a  court  is  lost  or  destroyed,  the 
court  must  cause  a  newse  J  to  be  made,  similar  in  all  respects 
to  the  former  se  .1,  which  shall  become  the  seal  of  the  court. 
The  expense  of  a  new  seal  for  a  county  clerk,  a  surrv^gate*g 
court,  or  a  local  court  in  a  city,  must  be  paid  as  part  of  the 
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contingent  expenses  of  the  county  or  of  the  court,  as  the 
case  requires.  The  expense  of  a  new  seal  for  any  other 
court  must  be  paid  from  the  State  treasury. 


ARTICLE  THIRD. 
MiacBiiiiANEous  Pbotisions  Relatimo  to  the  SiTTiNOS  or 

THE  COUBTB. 


§  31    Booms,  fuel,  etc.,  how  fum- 
ished. 

32.  No  liquors,  etc.,  to  be  sold 

in  court  house. 

33.  Penalty. 

34.  Adjournment  of  court  to  a 

future  day. 

35.  Adjournment  to  next  day, 

judge  not  appearing. 

36.  Judge    directing    adjourn- 

ment. 

37.  Causes     tried      elsewhere 

than  at  court-house. 

38.  Governor       may       change 

place  for  holding  courts 
of  record. 

39.  Snchappointment,etc.,tobe 

recorded  and  published. 


§  40.  Judge  may  change  place  for 
holding  court  of  record. 

41.  Actual  session  may  be  ad- 

journed to  another  place. 

42.  Place  for  holding  courts  in 

the  city  of  New  Tork.  how 
changed. 

43.  When  court-house  is  unfit 

to  hold  court,  another 
place  to  be  appointed. 

44.  No   acUou   or  special  pro- 

ceeding abated,  etc..  by 
failure  or  adjournment  of 
court. 

45.  Trial  once  commenced  may 

be  continued  beyond 
term. 


§  «M«     Except  where  other  provision  i^  made  therefor  by  le  state 
l»iw,  the  board  of  supervisors  of  each  county  must  provide        Rep.  837. 
each  c  urt  of  record,  appointed  t)  be  held  therein,  with  34 Hun, 699. 
proper  and  convenient  rooms  hnd  furniture,  together  with 
>.ttend<int8,  fuel,  lights,  and  stationery    suitable  and  suffi-   ■ 
cient  f «  r  the  transaction  of  its  business.     If  the  supervisors 
neglect  so  to  do,  the  court  may  order  the  sheriff  to  make  the 
requisite  provision ;  and  the  expense  incurred  by  him  in 
carrying  tne  order  into  effect,  wnen  certified  by  the  court, 
is  a  county  charge. 


§  82.     lAm*d  1877.]     Strong,   spirituous,  or  fermented 
liquor,  or  wine,  shall  not,  on  any  pretence  whatever,  be  sold 
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within  a  building  established  as  a  court-house  for  holding 
courts  of  record,  while  such  a  court  is  sitting  therein. 

§  33.  A  person  violating  the  last  section  is  g^ty  of  a  mis- 
demeanor. 

§  84.  [  Am*d  1895,  amendment  (o  (ake  effect  January  1, 1896. 3 
iifiNYial*  "^^y  term  of  a  court  of  record  may  be  adjourned  from  day  to 
.  .  ^j^y^  Qj.  ^Q  j^  specified  future  day,  by  an  entry  in  the  minutes. 
Jurors  may  be  drawn  for  and  notified  to  attend  a  term  so 
adjourned,  and  causes  may  be  noticed  for  trial  thereat,  as  if 
it  was  held  by  original  appointment.  Any  judge  of  the  court 
mny  so  adjourn  a  term  thereof,  in  the  absence  of  a  sufficient 
number  ot  judges  to  hold  the  term. 

§  36.  [Am'd  1877.]  If  a  judge,  authorized  to  hold  a  term 
of  a  court,  does  not  come  to  the  place  where  the  term  is  ap- 

Sointed  to.b©  held,  before  four  o'clock  in  the  afternoon  of  the 
ay  so  appointed,  the  sheriff  or  clerk  must  then  open  the 
term,  and  forthwith  adjourn  it  to  nine  o'clock  in  the  morning- 
of  the  next  day..  If  such  a  judge  attends  by  four  o'clock  in 
the  afternoon  of  the  second  day,  he  must  open  the  term  ; 
otherwise  the  sheriff  or  the  clerk  must  adjourn  it  without  day. 

§  36.  lAm>d  1877.]  If,  before  four  o'clock  of  the  second 
day,  the  sheriff  or  the  clerk  receives  from  a  judge,  authorized 
to  hold  the  term,  a  written  direction  to  adjourn  the  term  to  a 
future  day  certain,  he  must  adjourn  it  accordinglv,  instead  of 
adjourning  it  as  prescribed  in  the  last  section.  The  direction 
must  be  entered  in  the  minutes  as  an  order. 

39  Hun,  12.  §  37.  The  parties  to  an  action  or  special  proceeding,  pend- 
ing in  a  court  of  record,  may,  with  the  consent  of  the  judge 
who  is  to  try  or  hear  it,  without  a  jury,  stipulate  in  writing, 
that  it  shall  be  tried  or  heard  and  determined,  elsewhere  than 
at  the  court-house.  The  stipulation  must  specify  the  place  of 
trial  or  hearing,  and  must  be  filed  in  the  office  of  the  clerk  : 
and  the  trial  or  hearing,  must  be  brought  on  ujxjn  the  usual 
notice,  unless  otherwise  provided  in  the  stipulation. 

§  38.  If  the  Grovemor  deems  it  requisite,  by  reason  of 
war,  pestilence,  or  other  public  calamity,  or  the  danger 
thereof,  that  the  next  ensumg  term,  or  the  next  ensuing  ad- 
joumea  sitting,  of  the  court  of  appeals,  or  that  the  next 
ensuing  term  of  any  other  court  ot  record,  appointed  to  be 
held  elsewhere  than  in  the  city  of  New  York,  should  be  held 
at  a  place,  other  than  that  where  it  is  appointed  to  be  held,  he 
may,  by  proclamation,  appoint  a  different  place  within  its 
district,  for  the  holding  thereof ;  and  at  any  time  thereafter 
he  may  revoke  the  appointment,  and  appoint  another  place, 
or  leave  the  term  to  be  held  at  the  place  where  it  would  have 
been  held,  but  for  his  appointment. 

§  39.  Such  an  appointment  or  revocation  must  be  under 
the  hand  of  the  Grovernor,  and  filed  in  the  office  of  the  Secre- 
tary of  State ;  it  must  be  published  in  such  newspapers  and 
for  such  time,  as  the  Governor  directs ;  and  the  expense  pf 
the  publication  must  be  paid  out  of  the  State  treasury. 

§  40.  If  a  malignant,  contagious,  or  epidemic  disease  exists 
at  the  place,  where  a  term  of  a  court  or  record  is  appointed 
to  be  held,  and  the  Grovemor  has  not  appointed,  under  the 
last  two  sections,  another  place  to  hold  the  same,  the  judge, 
or,  if  there  are  two  or  more,  the  chief  or  presiding  judge, 
designated  t-o  y^^'^  t^'^  term,  may,  by  order,  direct  tne  tern) 
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CO  be  held  at  another  place,  desieiiated  by  him,  within  the 
vu  «^  for  which  It  IS  to  be  held.  l?he  order  must  be  forth- 
with filed,  m  the  office  of  the  clerk  of  the  county  where  the 
term  was  to  be  held,  and  pubUshed  in  such  newspapers,  and 
for  such  a  time,  as  the  jud^e  directs  therein ;  and  thereafter 
the  Governor  shall  not  appomt  another  place,  for  holding  that 

§  41.  [.4m*dl891,] 

If,  during  the  actual  session  of  a  term  of  a  court  of 
record,  the  judge,  or  a  majority  of  the  judges,  holding  the 
same,  deem  it  inexpedient,  by  reason  of  war,  pestilence  or 
other  pubUc  calamity,  or  the  danger  thereof,  or  for  want  of 
suitable  accommodation,  that  the  term  should  be  continued 
at  the  place  where  it  is  then  being  held,  the  court  may,  by 
order,  adjourn  the  term,  to  be -held  at  any  other  time  and 
place  within  its  district.  The  court  may  also,  in  its  discre- 
tion, where  the  parties  to  an  action  file  a  stipulation  that 
the  same  be  tried  at  a  place  within  the  county  where  said 
action  is  triable,  other  than  the  court-house,  adjourn  the  tei-m 
to  such  place  for  the  triat  of  said  action.  Notice  of  such 
an  adjournment  must  be  given  as  the  court  directs  by  the  order. 

§  42.  The  mayor,  or,  in  case  of  his  absence,  or  other  dis- 
ability, the  recorder  of  the  city  of  New  York,  may,  by  pro-   ^  us,  1074, 
clamation,  direct  that  the  next  ensuing  term  of  any  courfc,    1506,     Con- 
other  than  the  court  of  appeals,  appointed  to  be  held  in  that   «<>••  Ac^ 
city;  shall  be  held  in  any  building,  within  the  city  of  New 
York,  other  than  the  building  where  the  same  is  regularly  to 
be  held,  if,  in  his  opinion,  war,  pestilence,  or  other  public 
calamity,  or  the  danger  thereof,  or  the  destruction  or  injury 
of  the  building,  or  the  want  of  suitable  accommodation,  ren- 
ders it  necessary  that  some  other  place  should  be  selected. 
The  proclamation  must  be  published  in  two  or  more  daily 
newspapers,  published  in  the  city  of  New  York, 

§  43.  If  the  building  established  as  a  court  house  in  any . 
other  county  is  destroyed,  or  is,  for  any  cause,  unsafe,  incon- 
venient, or  unfit  for  holding  court  therein,  the  county  judge 
of  the  county  may,  by  an  order  filed  in  the  office  of  the  clerk 
of  the  county,  appomt  another  building  in  the  vicinity  for 
temporarily  holding  courts.  The  buildmg  so  appointed  be- 
comes the  court  house  of  the  county,  for  the  time  oein^ ;  and 
business  transacted  therein  has  the  same  effect,  as  if  it  was 
transacted  at  the  usual  place. 

§  44.  When  a  term  of  court  fails  or  is  adjourned,  or  the  ,  ,390  Con- 
time  or  place  of  holding  the  same  is  changed,  as  prescribed  in  gQi  ^J.^^ 
this  chapter,  an  action,  special  proceeding,  writ,  process,  re- 
cognizance, or  other  proceeding,  civil  or  criminal,  returnable, 
or  to  be  heard  or  tried,  at  that  term,  is  not  abated,  discon- 
tiaued,  or  rendered  void  thereby  ;  but  all  persons  are  bound 
to  appear,  and  all  proceedings  must  be  had,  at  the  time  and 
place  to  which  the  term  is  adjourned  or  changed,  or,  if  it  fails, 
at  the  next  term,  with  like  effect  as  if  the  term  was  held,  as 
originally  appointed. 

§  45.  Where  the  trial  or  hearing  of  an  issue  of  fact,  2  1390  con- 
ioined  in  an  action  or  special  proceeding,  civil  or  criminal,  has 
been  commenced  at  a  term  01  a  court  of  record^  it  may,  not- 
withstanding the  expiration  of  the  time  appointed  for  the 
terra  to  continue,  be  continued  to  the  completion  thereof ; 
including,  if  the  cause  is  tried  by  a  jury,  all  proceedings  taken 
therein  until  the  actual  discharge  of  the  jury;  or,  if  it  is  tried 
by  the  court  without  a  jury,  until  it  is  finally  submitted  for  a 
decision  upon  the  merits. 


sol.  Act. 
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TITLE  11. 

Provision8    of  general  application,  relating  to  the  judges^ 
and  certain  other  officers  of  the  courts. 

Abticle  1.  General    poweis,    duties,   liabilities,    and    disabilities    of 
judges  and  officers  acting  judicially. 

2.  Attorneys  and  counsellors  at  law. 

3.  General  provisions  concerning  certain  ministerial  officers. 

connected  with  the  administration  of  justice ;  and 
special  provisions  concerning  officers  of  that  descrip^ 
tion,  attached  to  two  or  more  courts. 

ARTICLE  FIRST. 

GBNEBAii  Powers,  Duties,  LiABiLrnES,  and  DisABiLrriKs 
OF  Judges,  and  Officers  acting  Judicially. 

2  46.  Judge  not  to  sit  where  he  is  judge  not  to  practice  in  a 

a  party,  etc.,  or  has  not  cause  which  lias  been  be- 

heard  argument.  fore  him. 

47.  Judge  not  to  be  interested  §  51.  Judge  not  to  tako  fees  fur 

in  costs.  advice  in  certain  cases. 

48.  Disability  of  judge  in  cer-  52.  Substitution  of  one  officer 

tain  appeals.  for    another    in    special 

49.  Judge  or   judge's   partner        *  proceeding. 

CX^  .    not   to  practice    in    his  53.  Proceedings    before     sub- 

>  ^  o  "7  court.  SI iiu ted  officer. 

'        ,  50.  Jndge's  partner  or  clerk  not  64.  Judge  to  file  certificate  of 

to  practice  before  him ;  age,  etc. 

288tate  §  46.     \Am*d  1883,  1895.]     A  judge  shaU  not  sit  as  such 

6  Dem  12  ^^*  ^^  ^^^  ^^y  P^*  ^^  ^^®  decision  of,  a  cause  or  matter  to 
1UN.Y.439.  which  he  id  a  party,  or  in  which  he  has  been  attorney  or 
142N.Y.130.  counsel,  or  in  which  he  is  ihterested  or  if  he  is  relitei  by 
consaoguinity,  or  uffinity  to  any  party  to  the  controversy 
within  the  sixth  degree.  The  degrte  shall  be  ascertain  d  t>y 
ascending  from  the  judge  to  the  common  ancestor,  and  des- 
cending to  the  party,  counting  a  degree  for  each  person  in 
both  lines,  including  thejudj?eand  party,  and  excluding  th*^ 
common  ancestor.  But  a  judge  of  the  court  of  appea's  shall 
'  not  be  disqualified  from  taking  part  in  the  decision  of  an 
action  or  special  proceeding  in  which  on  insuranct^  coiupany 
is  a  party  or  is  interested,  by  reason  of  his  being  a  policy- 
holder therein.  A  judge  other  than  a  judge  of  the  court  of 
appeals,  shall  not  decide  or  take  part  in  the  decision  of  a 
question,  which  was  argued  orally  in  the, court,  when  he  was 
not  present  and  sitting  therein  ns  a  judge. 

§  4:7*  A  judge  shall  not,  directly  or  indirectly,  be  inter- 
ested in  the  costs  of  an  action  or  special  proceeding,  brought 
before  him,  or  in  a  court  of  which  he  is,  or  is  entitled  to  act 
as  a  member,  except  an  action  or  a  special  proceed  ng  to 
which  h«  is  a  party,  or  in  which  be  is  interested. 

§  4:8«  [Am'd  1895,  amendment  to  take  effect  January  1, 1896  ] 
A  judge  of  a  court  of  record  is  not  disqnal  :&ed  from  heariug  ' 
or  deciding  an  action  or  special  proce  ding,  matter,  or  ques- 
tion, by  reason  of  his  beiug  a  resident  or  :  axpayer  of  a  town, 
Tillage,  city  or  county  interested  therein. 

§  49.  A  judge  shall  not  practice  or  act  as  an  attorney  or 
counsellor,  in  a  court  of  which  he  is,  or  is  entitled  to  act  as  a 
member,  or  in  a  cause  originating  in  that  court.  A  law  partner 
of,  or  person  connected  in  law  business  with  a  judge,  snail  not 
practice  or  act  as  an  attorney  or  counsellor,  in  a  courtj  of 
which  the  judge  is,  or  is  entitled  to  act  as  a  member,  or  m  a 
cause  originating  in  that  court ;  except  where  the  latter  is  a 
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member  of  a  court,  ex-officio,  and  does  not  officiate  or  take 
part,  as  a  member  of  that  court,  in  any  of  the  proceedings 
therein.  An  ex-ofBcio  judge  shall  not,  direct)/  or  indirectly, 
be  interested  in  the  costs,  or  the  compensatJou  of  an  attorney 
or  counsellor,  in  the  court  of  which  he  is  ex-of3cio  a  judge. 

§  60.  lArri'd  1877.]  The  law  partnev  or  clerk  of  a  judge 
shall  not  practice  before  him,  as  attorney  or  counsellor  in  any 
cause,  or  be  employed  in  any  cause  whic'i  originated  before 
him.  A  judge  shall  not  act  as  attorney  or  counsellor  in  any 
action  or  special  proceeding,  which  has  l»een  before  him  in  h& 
official  character.  -T^tg^ 

i  31'  A  judge  or  other  judicial  officer,  shall  not  demand 
or  receive  a  fee  or  other  compensation  for  giving  bis  advice 
in  a  matter  or  thing  pending  before  him,  or  which  he  has  rea- 
son to  believe  will  be  brou-ht  before  him  for  decision;  or  f.»r 
preparing  a  paper  or  other  proceeding,  relating  to  such  a  mat- 
ter or  thing  ;  except  a  justice  of  the  peace,  in  a  case  where  a 
fee  is  expressly  allowed  to  him  by  law. 

§  6^  In  case  of  the  de-i^Ji,  sickness,  resignation,  removal  34  Hnn  138. 
from  office,  absence  from  *ne  county,  or  other  disability  of  an   14  Civ.  Fro 
officer,  before  whom  a  special  proceeding  has  been  instituted,    47. 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  condnued  before  the  officer's  successor,  or 
any  other  officer  residing  in  the  same  county,  before  whom  it 
might  have  been  originally  instituted ;  or,  if  there  is  no  such 
officer  in  the  same  county,  before  an  officer  in  an  adjoining 
county,  who  would  originally  have  had  jurisdiction  of  the  sub- 
ject-matter, if  it  had  occurred  or  existed  in  the  latter  county. 

§  53.  At  the  time  and  place  specified  m  a  notice  or  order, 
for  a  party  to  appear,  or  for  any  other  proceeding  to  be 
taken,  or  at  the  time  and  place  specified  in  the  notice  to  be 
given,  as  prescribed  in  this  section,  the  officer  substituted  as 

1)rescribea  in  the  last  section,  or  in  any  other  provision  of 
aw,  to  continue  a  special  proceeding  instituted  before  another, 
may  act,  with  respect  to  the  special  proceeding,  as  if  it  had 
been  originally  instituted  before  him.  But  a  proceeding  shall 
not  be  taken  before  a  substituted  officeer,  at  a  time  or  place, 
other  than  that  specified  In  the  original  notice  or  order,  until 
notice  of  the  substitution,  and  of  the  time  and  place  appointed 
for  the  proceeding  to  be  taken,  has  been  eiven,  either  oy  per- 
sonal service  or  bjr  publication  in  such  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party 
who  may  be  effected  [affected]  thereby,  and  who  has  not 
appeared  before  either  officer.  Where,  after  a  hearing 
has  been  commenced,  it  is  adjourned  to  the  next  judicial  day, 
each  day  to  which  it  is  so  adjourned,  is  regarded,  for  the  pur- 
poses of  this  section,  as  the  day  specified  in  the  original  notice 
or  order,  or  m  the  notice  to  appear  before  the  substituted 
officer,  as  the  case  requires. 

§  64.  A  judge  of  a  court  of  record  must,  within  ten  days  7i{  n.  Y.  405. 
after  he  enters  on  the  duties  of  his  office,  make  and  si^  a  cei*- 
tificate,  statmg  his  age,  and  the  time  when  his  official  term 
will  expire,  either  by  completion  of  a  full  term,  or  by  reason 
•of  the  disability  of  age,  prescribed  in  the  constitution.  The 
certificate  must  be  filed  in  the  office  of  the  Secretary  of  State, 
who  must  keep  a  record  of  the  time  of  the  commencement 
and  termination  of  the  pfip^cial  term,  of  each  judge  of  a  court 
,pf  record. 
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ATTORNEYS. 

ARTICLE  SECOND. 

Attornbys  and  Counsellors  at  Law. 
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2  65. 


Sfi. 

57. 
68. 


Party  may  appear  iapersoa 
or  by  attorney. 

Examiaatioa  aadadmissioa 
of  attorneys. 

Rules,  how  changed. 

Exemptions  to  graduates  of 
certain  lavr  schools. 
69  Attorney's  oath  of  office,  and 

certificate  of  admission. 
60.  Attorneys   residing  in  ad- 
joining States. 
61«  Clerks,  etc.,  not  to  practice. 
62.  Id.;  as  to  sheriff,  etc. 

None  but  attorneys  to  prac- 
tice in  New  York  and 
Kings  counties. 

Penalty  for  Tiolati«n,  or  suf- 
fering violation  of  last 
section. 

Death  or  disability  of  attor- 
ney; proceedings  there- 
apon. 

Attorney  or  counsel's  com- 
pensation. 
67.  Sogpension  from  practice. 


63. 


64. 


66. 


66. 


68.  Must  be  on  notice. 

69.  Removal  or  suspension,  how 
to  operate. 

Punisnment  for  deceit,  etc. 

Id. J  for  wilful  delay  of  ac- 
tion. 

Attorney  not  to  lend  his 
name. 

Id.;  not  to  buy  claim. 

Id.;  not  to  buy  suits  gener- 
ally. 

Penalty. 

Limiti^ion  of  preceding 
sections . 

77.  Same  rule  when  party  pros- 

ecates  in  person. 

78.  Partner  of  district  attorney, 

etc.,  not  to  defend  prose- 
cutions. 

Attorney  not  to  defend  when 
he  has  been  public  prose- 
cutor. 

Penalty. 

Limitation  of  provisions. 


70. 
71. 

72. 

73. 

74. 

75. 

76. 


79. 


80. 
8L 


129N.T.143, 


§  66.  A  party  to  a  civil  action,  who  is  of  full  age,  maj 
prosecute  or  defend  the  same  in  person  or  by  attorney,  at  his 
election,  unless  he  has  been  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs.  Each  provision  of  this  act, 
relating  to  the  conduct  of  an  action,  wherein  the  attorney  for 
the  party  is  mentioned,  includes  a  party  prosecuting  or  de- 
fending in  person,  unless  otherwise  specially  prescribedtherein, 
or  unless  that  construction  is  manifestly  repugnant  to  the 
context.  If  a  party  has  an  attorney  in  the  action,  he  cannot 
appear  to  act  in  person,  where  an  attorney  may  appear  or 
act,  either  by  special  provision  of  law,  or  by  the  course  and 
practice  of  the  court. 

§  56.  [Am'd  1886,  1894,  1895,  amendment  to  take  effect 
Jamiary  1,  1896.]  A  citizen  of  the  State,  of  full  age,  applying 
to  be  admitted  to  practice  ns  an  attorney  or  counselor  in  the 
courts  of  records  of  t^e  State,  must  be  esfamined  and  licensed 
to  practice  as  herein  prescribed.  A  State  board  of  law  exa- 
miners is  hereby  created,  to  consist  of  three  members  of  the 
bar,  of  at  least  ten  yeirs'  standing,  who  shall  be  appointed, 
from  time  to  time,  by  the  court  of  appeals,  and  shall  hold 
office,  as  a  member  of  such  b  ard,  for  a  term  of  three  yeaxf, 
except  under  the  first  appoiatiuent,  which  shall  be  for  terras 
of  one,  two  ana  three  years,  respecdvely,  until  the  appoint- 
ment of  his  successor.  Such  court  shall  prescribe  rules 
providing  for  a  uniform  system  of  examination  which  shall 
govern  su^-h  board  of  law  examiners  in  the  performance  of 
it^  duties  and  shall  fix  the  compensation  of  its  members. 
Th?re  shall  be  examinations  of  all  persons  applying  for  ad- 
mission to  practice  as  attorneys  and  coanselors-at-law  at  least 
twice  in  each  year  in  each  judicial  department,  and  at  such 
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other  times  and  places  as  the  court  of  appeals  may  direct 
Every  person  applying  for  sach  examination  shall  pay  snch 
fee,  not  to  exceed  fifteen  dollars,  as  may  be  fixed  by  the 
conrt  of  appeals  as  necessary  to  cover  the  cost  of  such  ex- 
amination. On  payment  of  one  examination  fee  the  applicant 
shall  be  entitled  to  the  privilrge  of  not  exceeding  three 
examinations.  Sach  board  shedl  certify  to  the  appellate 
division  of  the  snpreme  conrt,  of  the  department  in  which 
each  candidate  has  resided  for  the  past  six  months  every 
person  who  shall  pass  the  examination,  provided  snch  person 
shall  have  in  other  respects  complied  with  the  mles  regnlat- 
ing  admission  to  practice  as  attorneys  and  counselors,  which 
fact  shall  be  determined  by  said  board  before  examination. 
Upon  snch  certificate,  if  the  appellate  division  of  the 
supreme  x;onrt  shall  find  such  person  is  of  good  moral  char- 
acter,  it  shall  enter  an  order  licensing  and  admitting  him  to 
practice  as  an  attorney  and  counselor  in  all  courts  of  the 
State.  Bace  or  sex  shall  constitute  no  cause  for  refusing 
any  person  examination  or  admission  to  practice.  Any 
fraudulent  act  or  representation  by  an  applicant  in  connec- 
tion with  his  application  or  admission  shall  be  sufficient 
cause  for  the  revocation  of  his  license  by  the  appellate  divi- 
sion of  Uie  supreme  court  granting  the  same.  Such  board 
shall  render,  during  the  month  of  January,  an  annual 
account  of  all  their  receipts  and  disbursements,  to  the  court 
of  appeals.  The  court  of  appeals  may  make  such  provisions 
as  it  shall  deem  proper  for  admission  of  persons  who  have 
been  admitted  to  practice  in  other  states  or  oountries. 


§  57.  [Am*d  1895,  amendment  io  take  effect  January  1,  1896.] 
The  rules  established  by  tbe  court  of  appeals,  touching  the 
admission  of  attorneys  and  counselors  to  practice  in  the 
courts  of  record  of  the  State,  shall  not  be  changed  or 
amended^  except  by  a  majority  of  the  judges  of  that  court. 
A  copy  of  each  amendment  to  such  rules  must,  within  five 
days  after  it  is  adopted,  be  filed  in  the  office  of  the  secretary 
of  state ;  who  must  transmit  a  printed  copy  thereof  to  the 
clerk  of  each  county,  and  to  the  presiding  justice  of  the  ap- 
pellate division  of  the  supreme  court,  in  each  judicial 
department,  and  also  cause  the  same  to  be  published  in  the 
next  ensuing  yolxmie  of  the  session  laws. 


§  58.  lAm*dlS17,  1893.]  Nothing  contained  in  the  last 
two  sections  prevents  the  court  of  appeals  from  dispensing, 
in  the  rules  established  by  it,  with  the  whole  or  any  part 
of  the  stated  period  of  clerkship,  required  from  an  applicant, 
or  with  an  examination,  where  the  applicant  is  a  graduate 
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of  the  Albany  Law  SohoQl,  the  law  department  of  Union 
University,  or  of  the  law  department  of  the  University  of 
the  Oity  of  New  York,  or  of  the  law  school  of  Columbia  Col- 
lege, or  of  the  law  department  of  Hamilton  College,  or  of 
the  law  school  of  the  University  of  Buffalo,  nnd  the  New 
York  Law  School,  and  produces  his  diploma  upon  his  appli- 
cation for  admission. 


§  59.  [Am*d  1895,  amendment  to  take  effectJanuary,  1, 1896.] 
Each  person,  admitted  as  prescribed  in  the  last  three  sec- 
tions, must,  upon  his  admission,  take  the  constitutional  oath 
of  office  in  open  court,  and  subscribe  the  same  in  a  roll  or 
book,  to  be  kept  in  the  office  of  the  clerk  of  the  appellate 
division  of  thesupreme  court  for  that  purpose.  The  clerk, 
upon  the  payment  of  the  fees  allowed  by  law,  must  deliver 
to  the  person  admitted,  a  certificate  under  his  hand  and 
official  seal,  staling  that  such  person  has  been  so  admitted, 
and  that  he  has  taken  and  subscribed  the  constitutional  oath 
of  office,  as  prescribed  in  this  section. 


§  60.  A  person,  regularly  admitted  to  practice  as  attor- 
ney and  counsellor,  in  the  courts  of  record  of  the  State, 
whose  office  for  the  transaction  of  law  business  is  within 
the  State,  may  practice  as  such  attorney  or  counsellor, 
although  he  resides  in  an  ar)joining  State.  But  service  of  a 
paper,  which  might  be  made  upon  him  at  his  residence,  if 
he  was  a  resident  of  the  State,  may  be  made  upon  him,  by 
depositing  the  paper  in  a  post-office  in  the  city  or  town 
where  bis  office  is  located,  properly  inclosed  in  a  post-paid 
wrapper,  directed  to  him  at  his  office.  A  service  thus  made 
io  equivalent  to  personal  service  upon  him. 


§  61*  The  clerk,  deputy-clerk,  or  special  deputy  clerk  of 
a  court  shall  not,  during  nis  continuance  in  office,  practice 
as  attorney  or  counsellor  in  that  court. 


§  62.  Asheriff,  under-sheriff,  deputy-sheriff,  sheriff's  clerk, 
constable,  coroner,  crier,  or  attendant  of  a  court,  shall  not, 
during  bis  continuance  in  office,  practice  as  an  attorney  or 
counsellor  in  any  court. 


I  1077.  Con-       §  ^-  C-^"*'^  1879.]     A  person  shall  not  ask  or  receive,  di- 
Bol.  Act.         rectly  or  indirectly,  compensation  for  appearing  as  attorney 


^ 
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in  a  ooart  in  the  city  anil  couoiy  of  New  York,  or  in  tho 
county  of  EingR,  or  make  it  a  business  to  practice  as  an  at- 
torney in  a  court  in  either  of  tboBe  counties,  unless  he  has 
been  regularly  admitted  to  practice,  as  an  attorney  or  coun- 
sellor in  the  courts  of  record  of  the  State. 


§  64.  A  person  who  violates  the  last  section  is  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  imprisonment  in  the  Joi^Ict!^'^ 
county  jail,  not  exceeding  one  month,  or  by  a  fioeof  not  less 
than  one  hundred  dollars,  or  more  tiian  two  hundred  and 
lifty  dollars,  or  by  both  such  fioe  and  imprisonment.  A 
judge  ox  justice  of  the  peace,  within  the  city  and  county  of 
New  York,  or  tbe  county  of  Kings,  who  knowingly  permits 
to  practice  in  his  court,  a  person  who  has  not  been  regularly 
admitted  to  practice  in  the  courts  of  record  of  the  State,  is 
guilty  of  a  misdemeanor,  and  shall  be  punished  as  prescribed 
in  this  sectioD.  But  this  and  the  last  section  do  not  apply 
to  a  case  where  a  person  appears  in  a  cause  to  which  he  is  a 
party. 


§  65.    If  an  attorney  dies,  is  removed  or  suspended,  or  ^7  ^^^  p^^ 
otherwise  becomes  disabled  to  act,  at  any  time  before  judg-   86. 
ment  iu  an  action,  no  further  proceeding  shall  be  taken  in  -^  y  JS/i^ 
the  action,  against  tbe  party  for  whom  he  appeare<l,  until  ^  ^^ 

thirty  days  after  notice  to  appoint  another  attorney,  hns    9  T  *^ 
been  given  to  tbat  party,  either  personally,  or  in  such  other 
manner  as  the  court  directs. 


§  66.     [Am'd  1879.]    The  compensation  of  an  attorney  or  ^.  g^^  ggg 
counsellor  for  his  services,  is  governed  by  agreement,  ex-  id.  6u0.' 
pressor  implied,  which  is  not  restrained  bylaw.     From  the  60How.  Pr. 
commencement  of  an  action  or  the  service  of  an  answer  con-  ^^' 
taining  a  couuterclaim,  the  attorney  who  appears  for  a  party  141^*^*  ^°' 
hns  a  lien  upon  hU  client*8cause  of  action  or  counterclaim,  id/263. 
which  attaches  to  a  verdict,  report,  decision  or  judgment  in   n  Abb.  N. 
his  client's  favor  and  the  proceeds  thereof  in  whosoever  £:  y**    ^n, 
hands  they  may  come;  and  cannot  be  affected  by  any  settle-  55  How.  Pri 
ment  between  the  parties  before  or  after  judgment.    ^     "^jin^^, 

67  How.  Pr.  267  ;  3  How.  Pr.  N.  S.  373 ;  54  Super.  Ct. 
(J.  &  S.)  477  ;  13  Oiv.  Pro.  32 ;  112  N.  Y.  157  ;  12  N.Y.  State 
Eep.  117  ;  25  Id  ;  659  ;  2  Dem.  466  ;  131  N.  Y  200, 


r 
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86N.Y.  563.  §67.  [Am*d  1890,  1891,  1895,  amendment  to  take  effect 
26  N.  Y.  January  1,  1896.]  An  attorney  and  counselor,  who  is  guilty 
state  Bep.  ^f  j^^y  deceit,  malpractice,  crime  or  misdemeanor,  or  who  is 
*  guilty  of  any  fraud  or  deceit  in  proceedings  by  which  he  was 
admitted  to  practice  as  an  attorney  and  counselor  of  the 
courts  of  record  of  this  State,  may  be  suspended  from  prac- 
tice, or  removed  from  office,  by  the  appellate  division  of  the 
supreme  court.  Any  person  being  an  attorney  and  conn- 
selor-at-law,  who  shall  be  convicted  of  a  felony,  shall,  upon 
such  conviction,  cease  to  be  an  attorney  and  connKelor-at- 
lav,  or  to  be  competent  to  practice  law  as  such.  Whenever 
nuy  attorney  and  counselor-at-law  shall  be  convicted  of  a 
felony,  there  may  be  presented  to  the  a[>peilate  division  of 
the  supreme  court  a  certified  or  exemplified  copy  of  the 
judgment  of  such  conviction,  and  thereupon  the  name  of  the 
person-  so  convicted,  shall,  by  order  of  the  court,  be  stricken 
from  the  roll  of  attorneys.  Upon  a  reversal  of  such  convic- 
tion, or  pardon  by  the  president  of  the  United  States  or  gov- 
ernor of  this  State,  the  appellate  division  shall  have  power 
to  vacate  or  modify  such  order  of  debarment. 

§  68.  [Am*d  1890,  1895,  amendment  to  take  effect  January 
112N.Y.167.  1^  1896.]  Before  an  attorney  or  counselor  is  suspended  or 
^-  \^^^  removed,  as  presciibed  in  the  last  section,  a  copy  of  the 
charges  against  him  must  bA  delivered  to  him,  and  be  must 
be  allowed  an  opportunity  of  being  heard  in  his  defense. 
The  presiding  justice  of  the  appellate  division  making  tie 
order  of  reference  in  such  charges,  may  make  an  order 
directing  the  expenses  of  such  proceedings  to  be  paid  out  of 
any  moneys  applicable  thereto. 


§  69.  The  suspension  or  removal  of  an  attorney  or  coun- 
sellor, by  the  supreme  court,  operates  as  a  suspension  or  re- 
moval in  every  court  of  the  State. 


§  70.  An  attorney  or  counsellor,  who  is  guilty  of  any  de- 
ceit or  collusion,  or  consents  to  any  deceit  or  collusion,  with 
intent  to  deceive  the  court  or  a  party  forfeits  to  the  party 
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injured  by  his  deceit  or  coUusioii,  treble  damages.    He  is  also 
guilty  of  a  misdemeanor. 

§  71.  An  attorney  or  counsellor,  who  wilfully  delays  his 
client's  cause,  with  a  view  to  his  own  gain,  or  wilfully  receives 
money,  or  an  allowance  for  or  on  account  of  money,  which 
he  has  not  laid  out  or  become  answerable  for,  forfeits  to  the 
party  injured,  treble  damages. 

§  72.  If  an  attorney  knowingly  permits  a  person,  not  be-  52N.  Y.471. 
ing  his  general  law  partner,  or  a  clerk  in  his  office,  to  sue  out 
a  mandate,  or  to  prosecute  or  defend  an  action  in  his  name, 
he,  and  the  person  who  so  uses  his  name,  each  forfeits  to  the 
party,  against  whom  the  mandate  has  been  sued  out,  or  the 
action  prosecuted  or  defended,  the  sum  of  fifty  dollars,  to  be 
recovered  in  an  action. 

§  73.  An  attomejr  or  counsellor  shall  not,  directlv  or  in- 
directly, bu^,  or  be  in  any  manner  interested  in  buying,  a 
bond,  promissory  note,  bill  of  exchange,  book-debt,  or  other 
thing  in  action,  with  the  intent  and  for  the  purpose  of  bringing 
an  action  thereon. 

§  74.  lAm>d  1879.]  An  attorney  or  counsellor  shall  not, 
by  himself,  or  b^r  or  in  the  name  of  another  person,  either  be- 
fore or  after  action  brought,  promise  or  ^ive,  or  procure  to  be 
promised  or  given,  a  valuable  consideration  to  any  person,  as 
an  inducement  to  placing,  or  in  consideration  of  having  placed, 
in  his  hands,  or  in  the  hands  of  another  person,  a  demand  of 
any  kind,  for  the  purpose  of  bringing  an  action  thereon.  But 
this  section  does  not  apply  to  an  agreement  between  attorneys 
and  counsellors,  or  either,  to  divide  between  themselves  the 
compensation  to  be  received. 

§  76.   An  attorney  or  counsellor,  who  violates  either  of 
the  last  two  sections,  is  guilty  of  a  misdemeanor;  and,  on  con-    102N.Y.396i 
viction  thereof,  shall  be  punished  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court. 

§  76.  The  last  three  sections  do  not  prohibit  the  receipt, 
by  an  attorney  or  counsellor,  of  a  bond,  promissory  note,  bill 
of  exchange,  book-debt,  or  other  thing  in  action,  in  payment 
for  property  sold,  or  for  services,  actually  rendered,  or  for  a 
debt  antecedently  contracted ;  or  from  buying  or  receiving  a 
bill  of  exchange,  draft,  or  other  thing  in  action,  for  the  pur- 
pose of  remittance,  ana  without  intent  to  violate  either  of  those 
sections. 

§  77.  The  last  four  sections  apply  to  a  person  prosecuting 
an  action,  in  person,  who  does  an  act,  which  an  attorney  or 
counsellor  is  therein  forbidden  to  do. 

§  78.  An  attorney  or  counsellor  shall  not,  directly  or  in- 
directly, advise  concerning,  aid,  or  take  any  part  in,  the  defence 
of  an  action  or  special  proceeding,  civil  or  criminal,  brought, 
earned  on,  aided,  advocated,  or  prosecuted  as  Attorney- 
General,  aistrict-attorney,  or  other  public  prosecutor,  by 
a  person  with  whom  he  is  interested  or  connected,  either  di- 
rectly or  indirectly,  as  a  law  partner ;  or  take  or  receive,  di- 
rectly or  indirectly,  from  a  defendant  therein,  or  other  person, 
a  fee,  gratuity,  or  reward^  for  or  upon  any  cause,  considera- 
tion, pretence,  understanding,  or  agreement  whatever,  either 
express  or  impUed,  having  relation  thereto,  or  to  the  prosecu- 
tion or  defence  thereof. 
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§  *79»  An  attorney  or  counsellor,  who  has  brought,  car- 
ried on,  aided,  advocated,  or  prosecuted,  or  has  been  in  any- 
wise connected  with,  an  action  or  special  proceeding,  civil  or 
criminal,  as  Attorney-General,  district-attorney,  or  other  pub- 
lic prosecutor,  shall  not,  at  any  time  thereafter,  directly  or 
indirectly,  advise  concerning,  aid,  or  take  any  part  in,  the  de- 
fence thereof;  or  take  or  receive,  either  directly  or  indirectly, 
from  a  defendant  therein,  or  other  person,  a  fee,  gratuity,  or 
reward,  for  or  upon  any  cause,  consideration,  pretence,  under- 
standing, or  agreement,  either  express  or  implied,  having  re- 
lation thereto,  or  to  the  prosecution  or  defence  thereof. 

§  80.  An  attorney  or  counsellor,  who  violates  either  of 
the  last  two  sections,  is  guilty  of  a  misdemeanor ;  and,  on 
conviction  thereof,  shall  be  punished  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court. 

§  81.  This  article  does  not  prohibit  an  attorney  or  counsel- 
lor from  defending  himself  m  person,  if  prosecuted  either 
civilly  or  criminally. 

ARTICLE  THIRD. 

General  Brovisions  concerning  certain  Ministerial 
Officers,  connected  with  the  Admistration  of 
Justice  ;  and  special  Provisions  concerning  Officers 
of  that  Description,  attached  to  Two  or  more  Courts. 

i  82.  QaaliflcationB     of     stenog-       S  90.  Certain  assistants  not  to  be 
rapher.  appointed    referees,    re- 

83.  General    dntj    of    stenog*  cei vers  or  commissioners, 

rapher ;    notes,  when  to  91.  Criers  for  courts  of  record, 

be  filed.  92.  When     sherifT,     constable, 

8i.  Notes,      how      preseryed  ;  etc.,  to  act  as  crier. 

when  written  out.  93.  Seals  and  records  of  former 

86.  Stenoc^aphers    to    furnish  superior  city  courts. 

gratuitously     copies     of  94.  Interpreter    for    courts    of 
proceedings  to  judge.  record  in  Kings  county. 

86.  To  furnish  like   copies  to  95.  Attendants     and     messen- 

parties,    district-attorney  gers,   how   appointed   in 

and      Attorney-General ;  Kings  county, 

compeni^ation.  96.  Duties  of  persons  appointed 

87.  These    sections    applicable  under  last  section. 

to     assistant-stenograph-  97.  Sheriff,    when    directed  to 

ers.  notify  constables,  etc.,  to 

88.  Supervisors  to  provide  for  attend  courts, 

compensation,      etc.,    of  98.  Id  ,  when  not  directed, 

stenographers.  99.  Penalty   for  neglect  of  of- 

89.  Clerk  of  appellate  division  fleer  to  attend  court 

and. special  deputy  clerks. 

§  82.  Each  stenographer,  specified  in  this  act,  is  an  officer 
of  the  court  or  courts,  for  or  by  which  he  is  appointed  ;  and, 
before. entering  upon  the  discharge  of  his  duties,  must  sub- 
scribe the  Constitutional  oath  of  office,  and  file  the  same  in 
the  office  of  the  clerk  of  the  court,  or,  in  the  supreme  court, 
in  the  office  of  the  clerk  of  the  county  where  the  term  sits,  or 
the  judge  resides,  by  which  or  by ,  whom  he  is  appointed.  A 
person  shall  not  be  appointed  to  the  office  of  stenographer, 
unless  he  is  skilled  in  the  stenographic  art. 

§  83.  i^^'d  1893L] 
17 Hun,  144.   Each  stenographer  specified  in  this  act  miisf,  under  the 
direction  of  the  judge  presidiug  at  or  holding  the  term  or 
sitting  which  he  attends,  take  lull  stenographic  notes  of  the 


^ 
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te.stimony  and  of  all  other  proceedings  in  each  oanse  tried 
or  heard  thereat,  except  when  the  judge  dispenses  with  his 
Bervices  in  a  particular  cause  or  with  respect  to  a  portion  of 
the  proceedings  therein.  The  court,  or  a  judge  thereof, 
may,  in  its  or  his  discretion,  upon  or  without  an  application 
for  thnt  purpose,  ma'- e  an  order  directing  the  ntenographer 
to  file  with  tne  clerk,  forthwith  or  witbin  a  specific  i  time, 
the  original  stenographic  notes  taken  upon  a  trial  or  hear- 
ing, whereupon  the  stenographer  must  file  tiie  sauie  accord- 
iugly.  Such  stenographer  shall  fully  note  each  ruliug  or 
decision  of  the  presiding  judge,  and  when  the  trial  is  by  jury 
each  and  every  refit'Srk  or  comment  of  such  j>^dge  during 
the  iirial,  when  requested  so  to  do  by  either  party,  together 
with  each  and  every  exception  taken  to  any  such  rnling, 
decision,  remark  or  comment  by  or  on  behalf  of  any  party 
to  the  action.  After  any  such  ruling,  decision,  remark  or 
comment  has  been  made  the  same  shall  not  be  altered  or 
amended  by  the  stenographer  m  ithout  the  consent  of  the 
party  excepting  thereto,  whether  the  same  is  made  during 
the  charge  of  the  court  to  the  jury  or  at  any  other  time  dur- 
ing the  trial.  The  stenographer  shall,  upon  the  payment  of 
his  fees  allowed  by  law  therefor,  furnish  a  certified  tr.mscript 
of  the  whole  or  any  part  of  his  minutes,  in  any  case  reported 
by  him,  to  any  party  to  the  action  requiring  the  same. 


§  84«  Theoriginalstenographicnotesj  takenbyastenog-  27  Hud  144* 
rapher,  are  part  of  the  proceedings  in  the  cause;  and.  unlefis  30  Id.  466.  ' 
they  are  filed,  pursuant  to  an  order,  made  as  preciibed  in 
the  iHst  section,  they  must  be  carefully  preserved  by  the 
s'enographer,  for  two  years  after  the  trial  or  hearing;  at  the 
expiration  of  which  time  he  may  d.  stray  the  same.  If  the 
stenographer  dies,  or  his  office  becomes  others  ine  vacant, 
before  the  expiration  of  that  time,  they  must  be  delivered  to 
his  saccessor  in  office,  to  be  held  by  him  with  like  effect,  as  if 
they  bad  been  taken  by  him.  They  must  be  written  oat  at 
length  oy  the  stenographer,  if  a  judge  of  the  conrt  so  directs, 
or  if  the  stenographer  is  required  so  to  do,  by  a  person  en- 
titled by  law  to  a  copy  of  the  same,  so  written  out.  Unless 
such  a  direction  is  given,  or  such  a  requisition  id  made,  the 
stenographer  is  not  bound  so  to  write  them  out. 


S  85.  Each  stenographer,  specified  in  this  act,  must,  upon 
re%|uest,  furnish,  with  all  reasonable  diligence  and  without 
charge,  to  the  judge  holding  a  tei-m  or  sitting?,  which  he  has 
attended,  a  copy  written  out  at  length  from  his  stenographic 
notes,  of  the  testimony  and  proceedings,  or  a  part  thereof, 
upon  a  trial  or  hearing,  at  that  term  or  sitting.  But  this 
section  does  not  aifect  a  provision  of  law,  authorizing  the 
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jadge  to  direct  a  party  or  the  parties  to  an  action  or  special 
proceeding,  or  tiie  county  treasurer,  to  pay  the  stenograph- 
er's fees  for  snch  a  copy. 


§  86.  Each  stenographer,  specified  in  this  act.  must  like- 
wise, upon  request,  furnish,  with  all  reasonable  diligence,  to 
the  defendant  in  a  criminal  cause,  or  a  party,  or  his  attorney 
in  a  civil  cause,  in  which  he  has  attended  the  trial  or  hearing, 
a  copy,  written  out  at  length  from  the  stenographic  notes,  o£ 
the  testimony  and  proceedings,  or  a  ^.^t  there jf,  upon  the 
trial  or  hearing,  upon  pa*  ment,  by  tLe  pesoa  requirin^^  the 
same,  of  the  fees  allowed  by  law.  If  the  distriot-atiorney  or 
the  Attorney-General  requires  such  a  copy,  in  a  criminal 
cause,  the  stenographer  is  entitled  to  bi-t  fees  therefor;  but  he 
must  fumibh  it,  upon  receiving  a  certificate  of  the  sum  to 
which  he  is  so  entitled;  which  shall  be  a  county  charge,  and 
must  be  paid  by  the  county  treasurer,  upon  a  certificate,  like 
other  county  charges. 


§  87-  The  provisions  of  the  last  five  sections  are  also  ap- 
plicable to  each  assistant-stenographer,  now  in  office,  or 
appointed  or  employed,  pursuant  to  any  provision  of  this  act; 
except  that  the  steaographivi  notes,  t  iken  by  an  assistant- 
stenographer,  must,  if  he  dies  or  bis  office  becomes  otherwise 
vacant,  be  delivered  to  the  stenographer,  to  be  held  by  him 
with  like  effect,  as  if  they  had  been  taken  by  him. 


§  88.  The  board  of  supervisors  of  each  county  must  pro- 
vide for  the  payment  of  the  sums,  chargeable  upon  the  treas- 
ury of  the  county,  for  the  s  lary,  fee-*,  or  ex  eises  of  a 
stenographer  or  assistant-stenogrHpher;  and  all  laws  relating 
to  raising  money  in  a  county,  by  the  board  of  supervisors 
thereof,  are  applicable  to  those  sums. 


§  89»  [Am^d  1879,  1895,  amendment  to  take  effect  January 
1,  1896.]  The  justices  of  the  appellate  division  in  each  de- 
partment shall,  from  time  to  time,  appoint  and  shall  have 
the  power  to  remove  a  clerk,  who  shall  keep  his  office  at  a 
place  to  be  designated  by  the  said  justices.  Each  county 
clerk  may,  subject  to  the  approval  of  the  justices  of  the 
supreme  court  residing  within  the  judicial  district  of  the 
appointee,  from  time  to  iime,  by  an  instrument  in  writing, 
filed  in  his  office,  appoint,  and  at  pleasure  remove,  one  or 
more  special  deputy  clerks  to  attend  upon  afty  or  nil  of  the 
terms  or  sittings  of  the  courts  of  .which  he  is  clerk.  Each 
'person  so  appointed  must,  before  be  enters  upon  the  duties 
of  his  office,  Hubscribe  and  file  in  the  clerk's  office,  the  con- 
stitutional oath  of  office  ;  and.  he  possesses  the  same  power 
and  authority  as  the  clerk  at  any  sitting  or  term  of  the  court 
which  be  attends,  with  respect  to  the  business  transacted 
thereat.  The  provisions  of  this  section  shall  not  apply  to 
the  first  judicial  department. 
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§  90-  [Am^d  1877.]  No  person  holding  the  office  of  clerk,  f  1079  Oon- 

deputy  flerk,  special  deputy  clerk,  or  assistant  in  the  clerk's  J^Jj^J^  x 

office,  of  a  court  of  record  or  of  the  surrogate's  court,  within  bu1.^«.  ' 

either  of  the  counties  of  New  York  or  Kings,  shall  hereafter  s  Dem.*8<KU 

be  appointed,  by  any  court  or  judge,  a  referee,  receiver  or  ^*^'^*S^5 

commissioner,  except  hj  the  written  consent  of  all  the  -pea-  g'v  1^5 

ties  to  the  action  or  special  proceeding,  other  than  parties  in  40  Hun,  S(t. 
default  for  failure  to  appear  or  to  plesd.  ^-/  $'^^-/^^7- 


§  91.  [Am*d  1883, 1895,  amendment  I0  take  ejfeci  January 
1,  1896.]  The  county  judge  of  each  county  except  Kings 
and  Erie,  from  time  to  time,  may  appoint  and  at  pleasure 
remove,  a  crier  for  the  coarts  of  record  held  in  his  county, 
who  is  entitled  to  a  compensation  fixed  and  to  be  paid  as 
prescribed  by  law.  The  justices  of  the  supretue  court  resid- 
iQc^  in  the  eighth  judicial  district,  together  with  the  county 
judge  of  Erie  county,  or  a  majority  of  them,  shall  appoint, 
and  may  at  pleasure  remove  one  or  more  criers  for  all  the 
courts  of  record  held  in  said  county  of  Erie.  Such  criers 
appointed  for  Erie  county  shall  each  receive  one  thousand 
dollars  a  year,  to  be  paid  in  equal  monthly  payments  by  the 
treasurer  of  Erie  county,  in  full  compensation  for  all  services 
rendered  by  them. 


J 


§  92.  A  sheriff,  deputy-sheriff,  or  constable,  attending;  a 
term  of  a  court  of  record,  must,  when  required  by  the  court, 
act  as  crier  therein;  and  he  is  not  entitled  to  any  addition^ 
compensation  for  that  service* 


f  98.    [Am'd  1884,  1889,  1890,  1891, 1892, 1896,  amendment       ,^^^ 
to  take  effect  January  1,  1896.]  The  seals,  books,  files,  records,  ^  7 

papers  and  documents  of  the  superior  court  of  the  city  of 
New  York,  th*^  court  of  common  pleas  for  the  city  and  county 
of  New  York,  the  superior  court  0%  Buffalo,  and  the  city  court 
of  Brooklyn,  shall  be  deposited  in  the  offices  of  the  clerks  of 
the  several  counties  in  which  said  courts  have  heretofore 
exi-ited,  nnd  sh^U  be  kept  nnd  preserved  by  said  clerks  sep- 
arate and  apart  f^om  the  other  books,  records,  papers  and 
documents  in  their  respective  offices,  and  shall  be  kept  in 
charge  of  special  deputy  clerks,  to  be  designated  by  said 
county  clerks,  so  as  to  be  readily  accessible  for  inspection. 


§94.     [-4m*(2  1877,  1895.]     The  board  of  supervisors  of 
the  county  of  Kings  may  appoint  an  interpreter  or  inter- 
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^  preters,  to  attend  the  terms  of  the  courts  of  record,   except 

/  8  9 -J       the  county  court,  held  in  that  county,   at  which  issues  of 

fact  are  triable;  who  shall  hold  office  during  good  behayior. 


§  95.  [Arn^d  1895,  amendment  to  take  effect  January  1, 1896.] 
The  j  ustices  of  the  supreme  court  for  the  second  judicial  ^- 
trict  residing  in  Kings  county,  or  a  majority  of  them  ;  the 
county  judges  of  Kings  county  and  the  surrogate  of  Kings 
county  may  appoint,  und  at  pleasure  remove  all  attendants 
and  messengers,  and  court  officers  in  their  respective  courts 
in  said  county. 


§  96*  Each  of  the  persons,  appointed  as  prescribed  in 
the  lust  section,  must  attend,  from  day  to  day,  the  terms  and 
sittings,  within  the  county  of  Kings,  of  the  court  to  which 
he  is  assigned,  to  preserve  order,  and  to  perform  whatever 
services  may  be  required  of  him,  by  the  judge  presiding 
thereat. 


^j^  §  97.   [Am'd  1895,  amendment  toiake  effect  January  1,  1896.] 

.  o  Q  4,         Tlie  sheriff  of  each  county,  except  New  York  and  Kingn, 
'        '  must,  within  a  reasonable  time  before  the  sitting,  in  his 

county,  of  any  term  of  court,  notify,  in  writing  and  person- 
ally, as  many  constables  or  deputy  sheriffs  of  his  county  as 
he  has  been  directed  to  notify  by  the  court  or  the  judge  who 
is  t)  hold  or  preside  at  the  term,  to  appear  and  attend  upon 
the  term  during  its  sitting.  In  addition  to  sach  constables, 
or  d  «puty  sheriffs,  the  justices  of  the  supreme  court  of  the 
eighth  judicial  district  residing  in  the  county  of  Erie,  or  a 
majority  of  them,  shall,  in  their  discretion,  appoint  and  at 
their  pleasure  may  remove  one  or  more  court  officers,  whose 
duty  it  shall  be  to  attend  at  the  justices'  chambers  and  at 
special  terms  of  the  supreme  court  held  in  said  county  of 
Erie.  Such  officers  shall  possess  all  the  powers  of  officers 
designated  by  sheriffs  to  attend  upon  courts,  and  shall  each 
receive  a  salary  of  one  thousand  dollars  a  year,  to  be  paid  in 
equal  monthly  payments  by  the  treasurer  of  the  county  of 
Erie.  The  sheriff  of  said  county  of  Erie  shall  not  be  required 
to  attend  or  designate  any  officer  to  attend  at  justices'  cham- 
bers or  at  special  terms  of  the  supreme  court  held  in  said 
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oonnty  of  Erie  unless  reqnested  so  to  do  by  the  justice 
presiding. 

§  98*  If  such  a  direction  has  not  been  given  by  the  court 
or  the  judge,  the  sheriff  may  in  like  manner  notify  as  many 
constables,  as  he  deems  necessary,  for  the  purposes  specified 
iu  the  last  section. 

§  99*  Each  constable  seasonably  notified,  as  prescribed 
in  the  ast  two  sections,  must  attend  the  term  accordingly; 
and  for  each  day's  neglect,  be  may  be  fined  by  the  court,  at 
thn  term  which  he  was  notified  to  attend,  a  sum  not  exceed- 
ing five  dollars. 

CHAPTER  II. 

POWERS,  DUTIES  AND  LIABILITIES  OP  A  SHERIFF, 
OR  OTHER  MINISTERIAL  OFFICER,  IN  THE  EXECU- 
TION OF  THE  PROCESS  OR  OTHER  MANDATE  OF 
A  COURT  OR  JUDGE,  IN  A  CIVIL  CASE. 

TITLE  I. — Pbovisions  bblatikq  to  the  execution  of  civil 

MANDATES  OENEnALLY. 

TITLE  II. — ^Pbovistons  belatino  to  the  execution,  by  a 

SHERIFF,  OF  A  MANDATE  AGAINST  IHE  PEBSON. 

TITLE  m. — Application  of  the  fobegoino  pbovisions  to 

THE  PBOCEEDINOS  OF  A  COBONEB. 

TITLE  IV. — ^POWEBS,  duties,  and  LIABILITILS  of  an  INCOM- 
ING AND  outgoing  SHEBIFF,  BE8PECTIVELT, 
TOUCHING  THE  MATTEBS  INCLUDED  IN  THIS 
OHAPTEB 


TITLE  I. 

Provisions  relating  to  (he  execution  of  civil  mandates 

generally, 


I  100.  Sheriff  to  furnish  certain 
minute. 

101.  Copy  of  process,  etc.,  to  be 

delivered  when  served. 

102.  Sheriff  to  execute  process, 

etc. ;  may  return  by  mail. 

103.  Penalty    for     neglect   in 

special  proceedingH. 

104.  Sheriff  may  summon  the 

power  of  the  county,  to 
overcome  resistance. 


§  106.  Names  of  resisters  to   bo 
certified. 

106.  Punishment   for    refusing 

to  assist. 

107.  Gi>vemor  may   order    out 

military. 

108.  Trial  of  claim  of  title  by 

thir »  person,  to  property 
seized  by  sheriff. 

109.  Expenses,  how  paid. 
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§  100*  A  sheriff,  to  'whom  a  mandate  of  any  description, 
is  aelivered  to  be  executed,  must,  without  compensatioD,  give 
to  the  person  delivering  the  same,  if  required,  a  minute  in 
writing,  signed  by  the  sheriff,  specifying  the  names  of  the 
parties,  the  general  nature  of  the  mandate,  and  the  day  and 
Lour  of  receiving  the  same. 

§  101*  [^m*d  1877.]  A  sheriff  or  other  officer,  serving  a 
mandate,  must,  upon  the  request  of  the  person  served,  deliver 
to  him  a  copy  thereof;  without  compensation. 

7aHun,8»7.  §  102.  [-4m'dl877.]  A  sheriff,  or  other  officer,  to  whom 
a  mandate  is  directed  and  delivered,  must  execute  the  same 
accordiug  to  the  command  thereof,  and  make  return  thereon 
of  his  proceedings,  under  bis  hand.  For  a  violation  of  iJiis 
provisioD,  he  is  liable  to  the  party  aggrieved,  for  the  dam- 
ages sustained  by  him  :  in  addition  to  any  fine,  or  other  pun- 
ishment or  proceeding,  authorized  by  law.  A  mandate 
directed  and  delivered  to  a  sheriff  may  be  returned,  by  de- 
positing the  same  in  the  post-office,  properly  enclosed  in  a 
post-paid  wrapper,  addressed  to  the  clerk,  at  the  place  where 
his  office  is  situated  ;  unless  the  officer,  making  the  return 
in  the  name  of  the  sheriff,  resides  in  the  place  where  the 
•clerk's  office  is  situated. 

§  103'  [^m'd  1877.]  A  sheriff,  or  other  officer,  to  whom 
is  delivered,  for  service  or  execution,  a  mandate  authorize  d 
by  law  to  be  issued,  by  a  judge  or  other  officer,  in  a  special 
proceeding,  who  wilfully  neglects  to  execute  the  same,  may 
be  fined  by  the  j  ndge,  in  a  sum  not  exceeding  twenty<five 
dollars,  and  is  liable  to  the  party  aggrieved,  for  his 
damages  sustained  thereby. 

§  104*  I^  A  sheriff,  to  whom  a  mandate  is  directed  and 
delivered,  finds,  or  has  reason  to  apprehend,  that  resistance 
will  be  made  to  the  execution  titereof,  he  may  command  all 
the  male  persons  in  his  county,  or  as  many  as  he  thinks 
proper,  and  with  such  arms  as  he  directs,  including  any  mil- 
itary organization  armed  and  equipped,  to  assist  bim  in 
overcomiug  the  resistance,  and,  if  necessary,  iiParresting 
and  confining  the  resisters,  their  aiders  and  abettors,  to  be 
dealt  with  according  to  law. 

§  1 05.  The  sheriff  must  certify  to  the  court,  from  which 
or  oy  whose  authority  the  mandate  was  issued,  the  names  of 
the  resisters,  their  aiders  and  abettors,  as  far  as  he  can 
ascertain  tbe  same,  to  the  end  that  they  may  be  punished 
for  their  contempt  of  the  court. 

§  1 06*  A  person^  commanded  by  a  sheriff  to  assist  him. 
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as  prescribed  in  the  last  section  but  one,  whcr,  without  lawful 
cause,  refuses,  or  neglects  to  obey  the  command,  is  guilty  of  a^ 
misdemeanor. 

§  107".  If  it  appears  to  the  Governor,  that  the  power  bf » 
county  will  not  be  sufficient,  to  enable  the  sherifiTthereof  t^ 
serve  or  execute  the  process  or  other  mandates,  delivered  to 
him,  he  must,  on  the  application  of  the  sheriff  order  such  a 
military  force,  from  another  county  or  comities,  as  is  necessary* 

§  108.  l^^*^  1879;  1895,  amendtnent  io  toibe  effect  Janwtrp 
1,  1896.]  Where  it  is  sijecially  prescribed  by  law  that  a 
sher.ff  mnst  or  may,  in  his  discretion,,  impanel  a  jury  to  try 
the  validity  of  a  claim  or  title  to  or  of  tha  light  of  possession 
of  goods  or  effects  seized  by  him  by  yirtve  of  a  mandate  in 
an  action,  interposed  by  a  person  not  a  party  to  the  action, 
the  trial  must  be  conducted  in  the  following  manner,  except 
as  otherwise  specially  prescribed  by  law : 

1.  The  sheriff  must  from  time  to  time  notify  as  many  per- 
sons to  attend  as  it  is  necessary  in  order  to  form  a  jury  of 
twelve  persons  qualified  to  serve  as  trial  jurors  in  the  county 
court  of  the  county,  or  in  the  city  and  county  of  New  York, 
in  the  supreme  court  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  p  ^rty  at  whose  instance  the  property 
claimed  was  taken  by  the  sh  riff.  For  the  purpose  of  com- 
pelling a  witness  to  attend  and  testify,  the  sheriff,  upon  the 
application  of  either  party  to  the  inquisition  must  issue  a 
subpoena  as  prescribed  in  section  eight  hundred  and  fifty- 
four  of  this  act,  and  with  like  effect,  except  that  a  warrant  to 
apprehend  or  to  commit  a  witness  in  a  case  specified  in  sec- 
tion eight  hundred  and  fifty-five  or  section  eight  hundred 
and  fifty-six  of  this  act  may  be  issued  by  a  j  ud  ge  of  the  court 
in  which  the  action  is  brought,  or  by  the  county  judge. 

3.  The  sheriff  or  under-sheriff  must  preside  upon  the  trial. 
A  witness,  produced  by  either  party,  must  be  sworn  by  the 
presiding  officer  and  examined  orally  in  the  presence  of  the 
jury.  A  witness  who  testifies  falsely  upon  such  an  examin- 
ation is  gnilty  of  perjury  in  a  like  case  and  is  punishable  in 
like  manner  as  upon  the  trial  of  a  civil  action. 

§  109*  [Am*d  1895,  amendmentio  take  effect  January  1, 1896.] 
Upon  such  a  trial  there  are  no  costs  ;  but  the  fet  s  of  the 
sheriff,  jurors  and  witnesses  must  be  taxed  by  a  jndge  of  the 
court  or  the  county  judge  of  the  county,  and  must  be  paid 
as  follows : 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by 
the  party  at  whose  instance  the  property  was  taken  by  the 
sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a 
part  of  the  property  claimed,  to  be  in  the  claimant ;  each 
party  must  pay  his  own  witnesses'  fees,  and  the  sheriff  s  and 
jurors'  fees  mnst  be  paid  one-half  by  each  party  to  the  in- 
quisition. Before  notif^iug  the  jurors,  the  sheriff  may,  in 
his  discretion,  require  each  of  the  parties  to  the  controversy 
to  deposit  with  him  such  reasonnble  sum  as  may  be  neces- 
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sary  to  coYvT  his  legal  fees  and  the  jurors'  fees.  The  sheriff 
must  return  to  each  party  the  balance  of  the  sum  so 
deposited  by  him,  after  deducting  his  fees,  lawfully  charge- 
able to  that  party,  as  prescribed  in  this  section. 

TITLE  n. 

Provisions  relating  to  the  execution^  "by  a  sheriff,  of  a 
mandate  against  the  person, 

Abtxcls  1.  Arresting,  conveying  to  Jail,  and  committing  a  prisoner. 

2.  Jail  i  jail  discipline ;  and  reg^ulations  concerning  the  con- 
finement and  care  of  prisoners. 
8.  Temporary  jails,  and  temporary  removal  of  prisoners  from 

'  jail. 
4.  Jail  liberties ;  escapes. 
6.  Action  apon  an  assignment  of  a  bond  for  jail  liberties. 

ARTICLE  FIRST. 
ABRBSTiNa,  Conveying  to  Jail,  and  Committino  a  Pris 

ONER. 

i  110.  Prisoner,  hoMr  kept.  necesaries. 

111.  Duration  6t  imprisonment.       g  117.  Charges    for    rent,    etc^, 

112.  Support;    when  a  county  prohibited. 

charge.  118.  Prisoner    how    conveyeu 

113.  114.  What    charges    pro-  to  jail  through   another 

hibited.  county. 

115.  Charges  for  lodging,  etc.  119.  OflScer    or    prisoner    not 

116.  Prisoner   may    send    for  liable  to  arrest. 

§  110.  A  person  arrested,  by  virtue  of  an  order  of  ar- 
rest, in  an  action  or  special  proceeding  brought  in  a  court  of 
record  ;  or  of  an  execution  issued  upjon  a  judgment  rendered 
in  a  court  of  record ;  or  surrendered  in  exoneration  of  his  bail ; 
must  be  safely  kept  in  custody,  in  the  manner  prescribed  by 
law,  and,  except  as  otherwise  prescribed  in  the  next  two  sec- 
tions, at  nis  own  expense,  until  he  satisfies  the  judgment  ren- 
dered against  him,  or  is  discharged  according  to  law. 

/05N.7.fi99.  §  111.  [Am*  d  1886.}  No  person  shall  be  imprisoned  with- 
18  Abb.N.  *  in  the  prison  walls  of  any  jail  for  a  longer  period  than  three 
C.  235.  months  under  an  execution  or  any  other  mandate  against  the 

Id-  ^^  person  to  enforce  the   recovery  of  a   sum   of   money   less 

ifi^r^  *p?*'  than  five  hundred  dollars  in  amount  or  under  a  commit- 
le^oiv.  mro,  jj^^q^j  upon  a  fine  for  contempt  of  court  in  the  non-payment 
26N.T.State  ^^  alimony  or  counsel  fees  in  a  divorce  case  where  the 
Rep*.  733.  amount  so  to  be  paid  is  less  than  the  sum  of  five  himdred  dol- 
lars; and  where  the  amount  in  either  of  said  cases  is  five 
hundred  dollars  or  over,  such  imprisonment  shall  not  continue 
for  a  longer  period  than  six  months.  It  shall  be  the  duty  of 
the  sheriff  in  whose  custody  any  such  person  is  held  to  dis- 
charge such  person  at  the  expiration  of  said  respective  peri- 
ods without  any  formal  application  being  made  therefor.  No 
person  shall  be  imprisoned  within  the  jail  liberties  of  any  jail  for 
a  longer  period  than  six  months  upon  any  execution  or  other 
mandate  against  the  person,  and  no  action  shall  be  commenced 
against  the  sheriff  upon  a  bond  given  for  the  jail  liberties  by 
such  person  to  secure  the  benefits  of  such  liberties,  as  provid- 
ed in  articles  fourth  and  fifth  of  this  title  for  an  escape  made 
after  the  expiration  of  six  months'  imprisonment  as  aforesaid. 
Nothwithstanding  such  a  discharge  in  either  of  the  above  ca- 
ses, the  judgment  creditor  in  the  execution,  or  the  person  at 
whose  instance  the  said  mandate  was  issued,  has  the  same 
remedy  against  the  property  of  the  pei^son  imprisoned  which 
he  had  before  such  execution  or  mandate  was  issued ;  but  the 
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prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
issued  in  the  same  action  or  arrested  in  any  action  upon  any 
judgment  under  which  the  same  may  have  been  granted.  Ex- 
cept in  a  case  hereinbefore  specified  nothing  in  this  section 
shall  effect  a  commitment  for  contempt  of  court. 

§  112.  [Am'd  18&3.]    In  any  county,  if  a  prisoner,  actual-  3*  Hun,  52a. 
ly  confined  in  jail,  makes  oath  before  the  sneriff,  jailor,  or 
deputy- jailor,  that  he  is  unable  to  support  himself  during  his 
imprisonment,  his  suppoi*t  shall  be  a  county  charge. 

§  113.  A  sheriff  or  other  officer  shall  not  charge  a  perscm, 
whom  he  has  arrested,  with  any  sum  of  money,  or  demand,  or 
receive  from  him  money,  or  any  valuable  thing,  for  any  drink, 
victuals,  or  other  thing,  furnished  or  provided  for  the  officer, 
or  for  the  prisoner,  at  any  tavern,  ale-house,  or  public  victual- 
ing, or  drinking-house. 

§  114.  A  sheriff  or  other  officer  shall  not  demand  or  re- 
ceive from  a  person,  arrested  by  him,  while  in  his  custody,  a 
gratuity  or  reward,  upon  any  pretense,  for  keeping  a  prisoner 
out  of  jail ;  for  going  with  him  or  waiting  for  him  to  find  bail, 
or  to  agree  with  his  adversary ;  or  for  any  other  purpose. 

§  116.  If  a  person  arrested  is  kept  in  a  house  other  than 
the  jail  of  the  county,  the  officer  arresting  him,  or  the  person 
in  whose  custody  he  is,  shall  not  demand  or  receive  from  him 
any  greater  sum,  for  lodging,  drink,  victuals,  or  any  other 
thing,  than  has  been  theretofore  prescribed  by  the  court  of 
sessions  of  the  county;  or,  if  no  rate  has  been  prescribed  by 
the  court  of  sessions,  than  is  allowed  by  a  justice  of  the  peace 
of  the  same  town  or  city,  upon  proof  that  the  lodging  or  other 
thing  was  actually  furnished,  at  the  request  of  the  prisoner.* 
And  such  an  officer  or  person  shall  not,  in  any  case  or  upon 
any  pretext,  demand  or  receive  compensation  for  strong, 
spirituous,  or  fermented  liquor,  or  wine,  sold  or  delivered  to 
tne  prisoner. 

§  116.  A  prisoner  so  kept  in  a  house,  may  send  for  and 
have  beer,  ale,  cider,  tea,  coffee,  milk,  and  necessary  food, 
and  such  bedding,  linen  and  other  necessary  things,  as  he 
thinks  fit,  from  whom  he  pleases,  without  detention  of .  the , 
same  or  any  part  thereof  by,  or  paying  for  the  same,  or  any 
part  thereof  to,  the  officer  arresting  him,  or  the  person  in 
whose  custody  he  is. 

§  117.  A  sheriff,  jailor,  or  other  officer,  shall  not  demand 
or  receive  money,  or  any  valuable  thing,  for  chamber  rent  in  a 
jail ;  or  any  fee^  compensation,  or  reward,  for  the  commit- 
ment, detaining  in  custody,  release,  or  discharge  of  a  prisoner, 
other  than  the  fees  expressly  allowed  therefor  by  law. 

§  118.  A  sheriff  or  other  officer,  who  has  lawfully  arrest- 
ed a  prisoner,  may  convey  his  prisoner  through  one  or  more 
other  counties,  in  the  ordinary  route  of  travel,  from  the  place 
where  the  prisoner  was  arrested,  to  the  place  where  he  is  to 
be  delivered  or  confined. 

§  1 10.  A  prisoner  so  conveyed,  or  the  officer  having  him 
in  custody,  is  not  liable  to  arrest  in  any  civil  action  or  special 
proceeding,  while  passing  through  another  county. 
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ARTICLE  SECOND. 

Jails;  Jail  Discipline;  and  11equlati6nS    con6ehnin<} 
THB  Confinement  and  Cabs!  of  PbisOn^bs. 


i  120.  Jail  in  New  York  city. 

121.  Jails  ia  other  counties. 

122.  Either  of  several  jails  majr 

be  used. 

123.  Civil  and   criminal   pris- 

oners to  be  kept  separ- 
ate. 

124.  Males  and  females  to  be 

kept  separate. 

125.  Penal tieH. 

126.  Jail  physician. 

127.  Removal  of  sick  prisoners. 


g  128.  Saleofliquors4 

129.  Permit  to  sell  liquors. 

130.  Penalty  for  illegal  sale  of 

Hquors. 

131.  Sertice  of  {tapers  on  pHs* 

.oner. 

1324  Sheriff  to  perm  it  access  for 
that  purpose. 

133.  Prisoners  under  U.  S.  pro- 
cess. 

184.  Sheriff  answerable  for  their 
cusiody. 


IMK.T.  93. 


3  1716,  Con-  §  120.  The  building,  now  used  as  a  jail  in  the  city  of  New 
sol.  Act.  as  York,  for  the  confinement  of  prisoners  in  civil  causes,  shall 
amend'd  by  continue  to  be  the  jail  of  the  city  and  county  of  New  York,  for 
L.  1886  c  the  confinement  of  such  persons ;  and  the  sheriff  of  tne  city 
^'^^  and  county  of  New  York  shall  have  have  the  custody  thereoi, 

and  of  the  prisoners  in  the  same. 

§  121.  The  buildings,  now  used  as  the  jails  of  the  other 
counties  of  the  State,  ^all  continue  to  be  the  jails  of  those 
counties  respectively,  until  other  buildings  have  been  designa- 
ted or  erected  for  that  purpose,  according  to  law ;  and  the 
sheriff  of  each  countv  shall  have  the  custody  of  the  jail  or  jails 
of  his  county,  and  of  the  prisoners  in  the  same. 

§  1 22.  The  sheriff  of  a  county,  in  which  there  is  more  than 
one  iail,  may  confine  a  prisoner  in  either ;  and  may  remove 
him  from  one  jail  to  another,  within  the  county,  whenever  he 
deemis  it  necessary  for  his  safe  keeping,  or  for  his  appearance 
at  court. 

§  123.  A  prisoner,  arrested  in  a  civil  cause,  must  not  be 
kept  in  a  room,  in  which  any  prisoner,  detained  on  a  criminal 
charge  or  conviction,  is  connned. 

§  124,  Male  and  female  prisoners  must  not  be  put  in  the 
same  room ;  except  that  a  husband  and  his  wife  may  be  put 
or  kept  together,  m  a  room  wherein  there  are  no  other  prison- 
ers. 

§  125. 
of  the 

aggrieved,  treble  damages.  He  is  also  guilty  of  a  misdemean- 
or, and  shall  be  punished  accordingly.  A  conviction  also  ope- 
rates as  a  forfeiture  of  his  office. 


25.  A  sheriff,  or  other  officer,  who  wilfully  violates  any 
foregoing  provisions  of  this  tiile,  forfeits  to  the  person 


§93,  Consol; 
Act. 


§  126.  The  board  of  supervisors  of  each  county,  except 
New  York,  must  appoint  some  reputable  physician,  duly  au- 
thorized to  practice  medicine,  as  the  phy^sician  to  the  jail  of 
the  county.  If  there  is  more  than  one  jail  they  must  appoint 
a  physician  to  each  The  common  council  of  the  city  of  i^ew 
York  must  appoint  a  similar  physician,  to  the  jail  of  that  city 
and  county.  The  physician  to  a  jail  nolds  his  office  at  the 
pleasure  of  the  board  which  appointed  hina,  except  in  the 
county  of  Kings.  In  that  county,  the  term  of  his  office  is  three 
years. 

§  127.  [Am'd  1895,  amendment  to  take  effect  January  1, 
1896.]  If  the  physician  to  a  jail,  or,  in  case  of  a  yacancy,  a 
physician  acting  as  such,  and  the  warden  or  jailer,  certify  in 
writing,  that  a  prisoner  confined  in  the  jail  in  a  civil  canse, 
18  in  such  a  state  of  bodily  health  that  his  life  will  be  endan- 
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gered  unless  he  is  removed  to  a  hospital  for  treatment,  the 
oonnty  judge,  or,  in  the  city  and  county  of  New  liork,  one 
of  the  justices  of  the  supreme  conrt,  must,  upoD  applichtiun) 
m*ake  an  order,  directing  the  removal  of  the  prisoner  to  a 
hospital  within  the  county  designated  by  the  judge ;  or,  if 
there  is  none,  to  such  nearest  hospital  as  the  judge  directs; 
that  the  prisoner  be  kept  in  the  custody  of  the  chief  officer 
of  the  hospital  until  he  has  sufficiently  recovered  from  his 
Uluess,  to  be  safely  returned  to  the  jail ;  that  the  chief  officer 
of  the  hospital  then  notify  the  warden  or  jailer,  and  that  the 
latter  thereupon  resume  custody  of  the  prisoner.  If  the 
prisoner  actually  escapes,  while  going  to.  remaining  at,  or 
returning  from  the  hospital,  a  new  executioD  may  be  issued 
against  his  person  j  if  he  was  in  custody  by  virtue  of  an 
execution ;  or,  if  he  was  in  custody  by  virtue  of  an  order  of 
arrest,  a  new  order  of  arrest  may  be  granted,  upon  proof  by 
affidavit  of  the  facts  specified  in  this  section,  without  other 
proof,  and  without  an  undertaking. 

§  128.  Strong,  spirituous,  or  fermented  liquor,  or  wine, 
shall  not,  on  any  pretence,  be  sold  within  a  building  used  and 
established  as  a  laiL  Spirituous^  fermented  or  other  liquor, 
except  cider,  and  that  <juality  or  beer  called  table-beer,  shall 
not  be  brought  into  a  jail  for  the  use  of  a  person  confined 
therein,  without  a  written  permit  by  the  physician  to  the  jail, 
which  must  be  delivered  to  and  kept  by  the  keeper  thereof, 
specifying  the  quantity  and  kind  of  liquor  which  may  be  fur- 
nished, the  name  of  the  prisoner  for  whom,  and  the  time  dur- 
ing which  the  same  may  be  furnished. 

§  129.  Such  a  permit  shall  not  be  granted,  unless  the 
physician  is  satisfied!,  that  the  liquor  allowed  to  be  furnished 
IS  necessary  for  the  health  of  the  prisoner,  for  whose  use  it  is 
permitted    and  that  fact  must  be  stated  in  the  permit. 

P  130.  A  person  who  brings  into  or  sells  in  a  jail,  strong, 
spirituous,  fermented,  or  other  liquor,  or  wine,  contrary  to  the 
foregoing  provisions  of  this  article ;  or  a  sheriff,  keeper  of  a 
jail,  assistant-keeper,  or  an  officer,  or  person  employed  in  or 
about  a  jailj  who  knowingly  suffers  liquor  or  wine  to  be  sold  or 
used  therein,  contrary  to  this  article,  is  guilty  of  a  misde-  . 
meanor,  and  shall  be  punished  accordingly.  A  conviction  also 
operate  as  a  forfeiture  of  his  office. 

§  131.  A  sheriff  or  jailer,  upon  whom  a  paper  in  an  action 
or  special  proceeding,  directed  to  a  prisoner  in  his  custody,  is  21  Abb.  N 
lawfully  served,  or  to  whom  such  a  paper  is  delivered  for  a  c.  172. 
prisoner,  must,  within  two  days  thereafter,  deliver  the  same 
to  the  prisoner,  with  a  note  thereon  of  the  time  of  the  service 
thereof  upon,  or  the  receipt  thereof  by  him.  For  a  neglect  or 
violation  of  this  section,  the  sheriff  or  jailor,  guilty  thereof,  is 
liable  to  the  prisoner  for  all  damages  occasioned  thereby. 

§  132.  Subject  to  reasonable  regulations,  which  the  sher-       „        ^ 
iff  may  establish  for  that  purpose,  a  sheriff,  jailor,  or  other  of-  ***  ^"°'  '" 
ficer,  who  has  the  custody  of  a  prisoner,  must  permit  such 
access  to  him  as  is  necessary,  for  the  personal  service  of  a 
paper  in  an  action  or  special  proceeding,  to  which  the  prison- 
er is  a  party,  and  which  must  be  personally  served. 

§  133.  A  sheriff  must  receive  into  his  jail  and  keep  a  pris- 
oner, committed  to  the  same,  by  virtue  of  civil  process  issued 
by  a  court  of  record,  instituted  under  the  authority  of  the 
United  Stat^  until  he  is  discharged  by  the  due  course  of  the 
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laws  of  the  United  States,  in  the  same  manner  as  if  he  was 
committed  by  virtue  of  a  itiandate  in  a  civil  action,  issued  from 
a  court  of  the  State.  The  sheriff  may  receive,  to  his  own  use, 
the  money  payable  by  the  United  States  for  the  use  of  tfie 
jail. 

§  134.  A  sheriflF,  or  jailer,  "io  whose  jail  a  prisoner  is  com- 
mitted, as  prescribed  in  the  last  section,  is  answerable  for  his 
safe  keeping,  m  the  courts  of  the  Unitea  States,  according  to 
the  laws  thereof. 

ARTICLE  THIRD. 

Temporary  Jails,  and  Temporary  Removal  of  Prison- 
ers FROM  Jail. 

I  136.  When  jail  becomes  unfit,  thereto,  before  removftl. 

etc.,  another  to  be  desig-  g  140.  Id.;  to  prisoners  removed, 

nated.  141.  When  designation  to   be 

186.  Designation,     how      an-  revoked,  etc. 

nulled.  142.  Copy  of  revocation  to  be 

137.  Copy  of  designation  to  be  served  on  sheriff;  sher* 

served  on    the    sheriff,  iff 's  duty  thereon. 

etc.  143.  Removal  of  prisoners   in 

138.  Prisoners    already    upon  case  of  fire. 

jail  liberties.  144.  What  officer  to  act  in  case' 

139.  Jail  liberities  to  prisoner,  of  absence,  etc. 

who     becomes    entitled 

6  N.  Y.l'u^.*       §  1 35.     [  Am'd  1877, 1895,  amendment  to  take  effect  January 
338.  *  1,  1896.]     If  there  is  no  jail  in  a  county,  or  the  jail  becomes 

unfit  or  unsafe  for  the  confinement  of  some  or  all  of  the 
prisoners,  or  is  destroyed  by  fire  or  otherwise ;  or  if  a 
pestilential  disease  breaks  out  in  the  jail,  or  in  the  vicinity 
of  the  jail,  and  the  physician  to  the  jail  certifies  that  it  is 
likely  to  endanger  the  health  of  any  or  all  of  the  prisoners  in 
the  jail ;  the  county  judge,  or,  in  the  city  and  county  of  New 
York,  the  presiding  justice  of  the  appellate  division  of  the 
supreme  court  of  the  first  department,  must,  by  an  instru- 
ment in  writing,  filed  with  the  clerk  of  the  county,  designate 
another  suitable  place  within  the  county,  or  the  jail  of  a 
contiguous  county,  for  the  confinement  of  some  or  all  of  the 
prisoners,  as  the  case  requires.  The  place  so  designated 
thereupon  bee  >me8,  to  all  intents  and  purposes,  except  as 
otherwise  prescribed  in  this  orticle,  the  jail  of  the  county  for 
which  it  has  been  so  designated,  and  the  purposes  expressed 
iu  the  instrument  designating  the  same. 

19  Hun,  184.  g  130.  The  designation  may  be  modified  or  revoked,  by 
the  judge  making  the  same,  by  a  like  instrument  in  writing, 
filed  with  the  clerk  of  the  county. 

§  1 37.  The  county  clerk  must  serve  a  c^y  of  the  desig-- 
nation,  duly  certified  by  him,  under  his  official  seal,  on  the 
sheriff  and  keeper  of  the  jail  of  a  contiguous  county  so  desig- 
nated. The  sheriff  of  that  county  must,  upon  the  delivery  of 
the  sheriff  of  the  county  for  which  the  designation  is  made, 
receive  into  his  jail,  and  there  safely  keep,  all  persons  who 
may  be  lawfully  confined  therein,  pursuant  to  this  article  , 
and  he  is  responsible  for  their  safe  keeping^  as  if  he  was  the 
sheriff  of  the  county  for  which  the  designation  is  made. 

§  1 38.  If  a  prisoner  has  been  admitted  to  the  liberties  of 
the  jail  of  the  county,  for  which  the  designation  is  made,  he 
must,  notwithstanding,  remain  within  those  liberties;  but  he 
may  be  removed  by  tho  sheriff,  to  wliom  he  has  given  bond 
for  the  liberties,  to  tlie  jiiil  cr  othei'  phice  so  designated,  and 


g§  I3d-144  MMPORAtlY  JAllA  2t 

confined  therein,  in  a  case,  where  the  sheriff  might  confine 
him  in  the  jail  of  his  own  comity. 

§  139.  If  a  person,  who  is  arrested,  before  or  after  the 
designation,  by  the  sheriff  of  the  county  for  which  the  desig- 
nation is  made,  becomes  entitled,  after  the  designation,  and 
before  his  removal,  to  the  liberties  of  the  jail,  he  must  be  ad- 
mitted to  the  liberties  of  the  jail  of  that  county,  as  if  the 
designation  had  not  been  made ;  but  he  may  be  removed  by 
the  Sieriff  to  the  jail,  or  other  place,  so  desi^ated,  and  con- 
fined therein,  in  a  case,  where  the  sheriff  mignt  confine  him  in 
the  jail  of  his  own  county. 

§  1 40.  If  a  person  confined  in  or  removed  to  the  jail  of  a 
contiguous  county,  designated  as  prescribed  in  this  article, 
becomes  entitled  to  the  fiberties  of  the  jail,  the  sheriff  of  that 
county  must  admit  him  to  the  jail  liberties,  as  if  he  had  been 
originally  arrested  by  that  sheriff,  on  a  mandate  directed  to 
him. 

§  141.  When  a  jail  is  erected  for  the  county,  for  whose 
use  the  designation  was  made,  or  its  jail  is  rendered  fit  and 
safe  for  the  confinement  of  prisoners,  or  the  reason  for  the 
designation  of  another  jail  or  place  has  otherwise  ceased  to 
be  operative,  the  designation  must  be  revoked,  as  prescribed  in 
this  article. 

§  142.  The  county  clerk  must  immediately  serve  a  copy 
of  the  revocation,  duly  certified  by  him  under  his  oificial  seal, 
upon  the  sheriff  of  the  same  county  ;  who  must  remove  the 
prisoners  belonging  to  his  custody,  and  confined  without  his 
county,  to  his  proper  jail.  If  a  prisoner  has  been  admitted  to 
the  jail  liberties  in  the  other  county,  he  must  also  be  removed; 
and  he  is  entitled  to  the  liberties  of  the  jail  of  the  county,  to 
which  he  is  removed,  without  a  new  bond,  as  if  he  had  been 
originally  admitted  to  the  jail  liberties  in  that  county  ;  and 
the  bond  given  by  him  applies  accordingly  to  those  liberties. 

^  143.  If,  by  reason  of  a  jail,  or  a  building  near  a  jail, 
being  on  fire,  there  is  reason  to  apprehend  that  some  or  ail  of 
the  prisoners  confined  in  the  jail,  may  be  injured^  or  may  es- 
cape, the  sheriff  or  keeper  of  the  jail  may,  in  his  dircretion, 
remove  them  to  some  safe  and  convenient  place,  and  there 
confine  thenL  until  they  can  be  safely  returnea  to  tne  jail ;  or, 
if  the  jail  is  destroyed,  or  so  injured,  that  it  is  unfit  or  unsafe 
for  the  confinement  of  the  prisoners,  until  a  designation  is 
made,  as  prescribed  in  section  one  hundred  and  thirty-five  of 
this  act. 

§  144.  [Am^d  1895,  amendment  to  take  effect  January  1, 
1896.]  If  the  county  judge,  or  the  presiding  justice  of  the 
appellate  division  of  the  supreme  court  of  the  first  depart- 
ment,  is  absent  or  unable  to  act,  or  if  his  office  is  vacant,  a 
designation,  or- the  revocation  or  modification  thereof,  as 
prescribed  in  this  article,  may  be  made,  in  any  county,  ex- 
cept New  York,  by  the  specif  county  judge  or  the  district 
attorney,  or  in  the  city  and  county  of  New  York,  by  any  jus- 
tice of  Uie  appellate  division. 

ARTICLE  FOURTH. 
Jail  LiBBRTiES ;  Escapes. 

2  146.  Jail   liberties   in    certain  J*^*^* 

coanties.  g  149.  Who  admitted  to  liberties. 

146.  Id.;  in  other  counties.  150.  Undertaking   to   be   exe- 

147.  Id.;  how  laid  onU  cuted    by   prisoner;   its 

148.  Copy  to  be  kept  posted  in  contents. 


2S  JAIL  UBfiRtlES  AND  fiSCAI»ES.  §§  145-149 

2  161.  For  whom  tmdertakibg  to ,     g  166.  When   court    may   order 

be  held.  prisoner  out  of  sheriffs 

162.  Prisoner  to  be  committed  custody. 

Wh^n    sureties     insuflS-  157.  Prisoners   committed  for 

cient.  contempt 

168.  Surrender  of  prisoner  by  168.  SheriflTs  liability   for   es- 

his  sureties.  cape. 

164.  How  surrender  made.  169.  Penalty  for  cornivance  a< 

166.    What  deemed  and  what  escape  by  a  Bheriff,  etc. 
not  deemed  an  escape. 

1 1716  Con-      §  145.     [ilm'd  1895.]    The  following  are  the  liberties  of 

Hoi.  Act.  as  the  jail  for  each  of  the  connties  specified,  to  wit:  For  the 

ir®°i886   o  ®^'y  *"^  county  of  New  York,  the  whole  of  that  oityund 

676.  county  ;  for  the  connty  of  Onondaga,  the  whole  of  the  city 

of  Syracuse ;  for  the  county  of  Monroe,  the  whole  of  the 

city  of  Rochester ;  for  the  county  of  Erie,  the  whole  of  the 

city  of  Buffalo ;  for  the  county  of  Dutchess,  the  whole  of 

the  city  of  Poughkeepsie ;    for  the  county  of  Kings,  the 

whole  of  that  county  ;  for  the  county  of  Albany,  tJie  whole 

of  the  city  of  Albany  ;  for  the  county  of  Jefferson,  the  whole 

of  the  city  of  Watertown  ;  for  the  county  of  Herkimer,  the 

whole  of  the  village   of   Herkimer;    for   the   county    of 

Rensselaer,  the  whole  of  the  city  of  Troy  ;  for  the  county  of 

Niagara,  the  whole  of  the  city  of  Lockport. 

§  146.  The  liberties  of  the  iail  in  each  of  the  other  counties 
of  Ihe  State,  as  heretofore  estaolished,  shall  continue  to  be  the 
liberties  thereof,  until  they  are  altered,  or  new  liberties  are 
established,  as  prescribed  by  law. 

§  14*7.  Where  the  liberties  of  a  jail  are  altered  or  estab- 
lished, by  resolution  of  the  board  of  supervisors^  as  prescribed 
by  law,  a  space  of  ground,  adjacent  to  the  jail,  and  not  ex- 
ceedmg  five  hundred  acres  in  quantity,  must  be  laid  out  as 
the  jail  liberties,  in  a  square  or  rectangle  as  nearly  as  may  be ; 
but  a  stream  of  water,  canal,  street,  or  highway,  may  be 
adopted  as  an  exterior  line,  notwithstanding  it  is  not  in  a 
straight  line,  or  is  not  at  rignt  angles  with  the  other  exterior 
lines  of  the  liberties.  A  resolution  establishing  or  altering  jail 
liberties,  must  contain  a  particular  description  of  their  bound- 
aries ;  and  as  soon  as  may  be  after  its  adoption,  the  bound- 
aries must  be  designated  by  monuments,  inclosures,  posts,  or 
other  visible  and  permanent  marks,  at  the  expense  of  the 
county. 

§  148.  The  county  clerk  must,  within  one  week  after  a 
resolution  of  the  boara  of  supervisors,  establishing  or  altering^ 
jail  liberties,  has  been  filed  in  his  office,  deliver  an  exemplified 
copy  thereof  to  the  keeper  of  the  jail  who  must  keep  the  same 
exposed  to  public  view,  in  an  open  and  public  part  of  the  jail, 
and  exhibit  it  to  each  person  admittod  to  the"  liberties  of  the 
jail,  at  the  time  of  his  executing  a  bond  for  that  purpose. 

p  §  149.  lAm'd  1886.]    A  person  in  the  custody  of  a  sheriff 

la^^^'  *  ^y  virtue  of  an  order  of  arrest ;  or  of  an  execution  in  a  civil 
action  ;  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  is  entitled  to  be  admitted  to  the  liberties  cf  the  jail^  upon 
delivering  to  the  sheriff  an  undertaking  as  prescribed  in  the 
next  section. 
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§  160.  [^m'dl886.]  The  undertaking  must  be  executed 
by  the  prisoner  and  one  or  more  sufficient  sureties,  residents  67  N,  Y.  237. 
and  householder^  or  freeholders  of  the  county,  in  a  penalty  at 
least  twice  the  sum  in  which  the  sheriff  was  required  to  hold 
the  defendant  to  bail,  if  he  is  in  custody  under  an  order  of 
arrest,  or  has  been  surrendered  in  exoneration  of  his  bail 
before  judgment ;  or  directed  to  be  collected  by  the  execution, 
ijf  he  is  in  custody  under  an  execution  \  or  remaining  uncol- 
lected upon  a  judgment  against  him  if  he  has  been  surrendered 
after  judgment ;  conditioned  that  the  person  so  in  custody 
shall  remain  a  prisoner,  and  shall  not,  at  any  time  or  in  any 
manner,  escape  or  go  without  the  liberties  of  the  jail,  until 
discharged  by  due  course  of  law. 

The  provisions  regulating  the  justification  of  bail,  contained 
in  article  third  of  title  first  of  chapter  seventh  of  this  act, 
govern,  except  as  otherwise  expressly  prescribed  in  this 
article  with  respect,  to  the  notice  of  justification  of  the  sure< 
ties ;  the  officers  before  whom  they  must  justify ;  the  substi* 
tution  of  new  sureties  or  a  new  undertaking ;  the  examination 
and  qualifications  of  the  new  sureties,  and  uie  allowance  of  the 
undertaking.  But  after  the  allowance  the  undertaking  must 
be  delivered  to  the  party  at  whose  instance  the  prisoner  is  in 
custody. 

§  151.  lAm'd  1S8G.1  An  undertaking  so  taken  is  held  for 
the  indemnity  of  the  sheriff  taking  it,  and  of  the  party  at 
whose  instance  the  prisoner  executing  it  is  confined. 

§   152.  [^m'd  1886.]    If  the  party  at  whose  instance  the 

Snsoner  is  in  custody  discovers  that  a  surety  therein  is  insuf- 
cient,  he  may,  upon  proof  of  the  fact,  by  affidavit  or  other- 
wise, apply  to  the  court  or  to  a  judge  thereof,  on  whose  process  ^ 
or  mandate  such  prisoner  is  in  custody,  or  to  the  county  judge 
of  the  county  where  such  prisoner  is  confined,  and  the  court 
or  a  jud^e  thereof,  or  such  county  judge  may  make  an  order 
oommittmg  such  prisoner  to  close  confinement  in  the  jail  until 
another  uudertsiking,  with  good  and  sufficient  sureties,  is 
offered. 

§  153.  \.Am?d  1886.]  One  or  more  of  the  sureties  in  an  un- 
dertaking given  for  the  liberties  of  a  jail  may  surrender  the 
principal  at  any  time  before  judgment  is  rendered  against 
them  m  an  action  on  the  undertaking,  but  they  are  not  exon- 
erated thereby  from  a  Uabihty  incurred  before  making  the 
surrender. 

§  154.  [^m'd  1886.]  The  surrender  must  be  made  as  fol- 
lows: The  surety  or  sureties  making  it  must  take  the  principal 
to  the  keeper  of  the  jail,  who  must,  upon  his  or  their  written 
requisition  to  that  effect,  take  the  jjrincipal  into  his  cutody 
and  indorse  upon  the  undertaking  given  for  the  liberties,  an 
acknowledgment  of  the  surrender,  and  also,  if  rec[uired  give 
the  surety  or  sureties  a  certificate,  acknowledging  the  sur- 
render. 

§  155.  lAm'd  1886.]  The  going  at  large  within  the  Uber- 
ties  of  the  jail  in  which  he  is  m  custody,  of  a  prisoner  who  has 
executed  such  an  undertaking,  or  of  a  prisoner  who  would  be 
entitled  to  the  liberties  upon  executing  such  an  undertaking, 
is  not  an  escape.  But  the  going  at  large  beyond  the  liberties 
by  a  prisoner,  without  the  assent  of  the  party  at  whose  in- 
stance he  is  in  custody,  is  an  "escape,  and  the  sheriff  in  whose 
custody  he  was,  or  his  sureties,  has  the  same  authority  to  jnir- 
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sue  and  retake  him  as  if  he  had  escaped  from  the  jaiL  Such 
an  escape  forfeits  the  undertaking  for  the  liberties,  if  any, 
subject  to  the  provisions  of  the  next  article  of  this  title. 

§  156.  iAm'd  1877.1  Where  a  person,  who  has  been  in- 
dicted for  a  criminal  oflfence,  is  hela  by  a  sheriff,  by  virtue  of 
a  mandate  in  a  civil  action  or  specisil  proceeding,  the  court, 
in  which  the  indictment  is  pending,  may  make  an  order,  re- 
quiring the  sheriff  to  bring  him  before  the  court ,  whereupon 
the  court  may  make  such  disposition  of  the  prisoner,  as  to  it 
seems  proper.  The  sheriffs  fees  and  expenses,  in  so  doing 
are  a  coimty  charge  of  the  county  wherein  the  court  is  sitting. 

§  157.  A  prisoner,  committed  to  jail  upon  process  for 
contempt,  or  committed  for  misconduct  in  a  case  prescribed 
by  law,  must  be  actually  confined  and  detained  within  the 

i'ail,  imtil  he  is  discharged  by  due  course  of  law,  or  is  removed 
o  another  jail  or  place  of  confinement,  in  a  case  prescribed 
by  law.  A  sheriff  or  keeper  of  a  jail,  who  suffers  such  a  pris- 
oner to  go  or  be  at  large  out  of  his  jail,  except  by  virtue  of  a 
writ  of  habeas  corpus,  or  by  the  special  direction  of  the  court 
committing  him,  or  in  a  case  specially  prescribed  by  law  ;  is 
liable  to  the  party  aggrieved,  for  his  damages  snstained 
thereby,  and  is  guilty  of  a  misdemeanor.  If  the  commitment 
was  for  the  non-payment  of  a  sum  of  money,  the  amount 
thereof,  with  interest,  is  the  measure  of  damages. 

ft  158.  [^m*dl886.]  Where  a  prisoner  in  a  sheriff's  cus- 
y  goes  or  is  at  large  beyond  the  liberties  of  the  jail,  with- 
out the  assent  of  the  party  at  whose  instance  he  is  in  custody, 
the  sheriff  is  answerable  therefor  until  an  undertaking  for  the 
liberties  of  the  jail  is  given  and  approved,  in  an  action  against 
him  as  follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail  before  judgment^  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other 
mandate  or  m  consequence  of  a  surrender  in  exoneration  of 
his  bail  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  com- 
mitted. 

§  150.  A  sheriff  or  other  oflBcer,  who  demands  or  receives 
a  reward,  gratuity,  or  other  valuable  thing,  to  procure,  assist, 
connive  at.  or  permit  an  escape  of  a  prisoner  in  his  custody, 
is  guilty  or  a  misdemeanor,  and  shall  be  punished  accordingly. 
A  conviction  also  operates  as  a  forfeiture  of  his  oflBce,  and  dis- 
qualifies him  forever  thereafter  from  holding  the  same. 

ARTICLE  FIFTH. 

Action  upon  an  Assignment  of  a  Bond  for  Jail  Liberties. 


160.  Defence  in  action  by  sher- 

iff on  undertaking. 

161.  Judgment  against  sheriff 

to   be  evidence  against 
sureties,  etc. 

162.  Summary    judgment    for 

sheriff. 

163.  Requisites  of  application 

therefor. 

164.  Such    a  judgment    when 

stayed.      Same ;     when 
vacated. 


g  165. 


Judgment  against  sheriff 
is  evidence  of  damages. 

Action  on  forfeited  under- 
taking. 

Id.;  damages  recoverable. 

Such  action  bars  action 
against  sheriff. 

Defence  in  action  on  for- 
feited undertaking. 

170.  Stay  of  judgment  inaction 

against  sheriff. 

171.  Defence  of  sheriff  la  ac- 

tion for  escape. 


166. 

167. 
168. 

169. 
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§  160.  [Am^d  1886.]  In  an  action  brought  on  an  undeiv 
taking  for  the  jail  hberties.  it  is  a  defence  that  the  prisoner 
voluntarily  returned  to  the  liberties  of  the  jail  from  which  he 
escaped  or  was  recaptured  bv,  or  surrendered  to  the  sheriff 
from  whose  custody  he  escaped  before  the  commencement  of 
the  action.  The  defendants  may  make  that  or  any  other  de- 
fence to  the  action,  which  might  be  made  by  the  sheriff  to  an 
action  against  him  for  the  escape. 

§  161.  But  if  judgment  has  been  rendered  against  the 
sheriff,  in  an  action  brought  for  the  escape,  and  due  notice  of 
the  pendency  of  the  action  was  given  to  the  prisoner  and  his 
sureties,  to  enable  them  to  defend  the  same,  the  judgment 
against  the  sheriff  is  conclusive  evidence  of  his  right  to  re- 
cover against  the  prisoner  and  his-  sureties,  to  whom  the 
notice  was  given,  as  to  any  matter  which  was  or  might  have 
been  controverted,  in  the  action  against  the  sheriff. 

§  162.  [Arn*d  1886.1  In  an  action  brought  by  a  sheriff  on 
an  undertaking  for  the  jail  liberties,  if  it  appears  to  the  court, 
upon  a  motion  made  in  behalf  of  the  sheriff,  that  judgment 
has  been  rendered  against  him  for  the  escape  of  the  prisoner, 
and  that  due  notice  of  the  pendency  of  the  action  against  him 
was  given  to  the  prisoner  and  his  sureties  to  enable  them  to 
defend  the  same,  the  court  must  order  a  summary  judgment 
for  the  plaintiff ;  and  the  judgment  must  be  entered  accord- 
ingly, with  costs. 

§  163.  But  to  entitle  a  sheriff  to  move  for  such  a  judg- 
ment, he  must  have  served  a  copy  of  his  complaint,  and  given 
twenty  days*  notice  of  the  motion.       ' 

§  1 64.  If  it  appears,  on  the  hearing  of  the  motion,  that 
the  defendants  have  a  meritorious  defence,  which  was  not 
controverted  in  the  action  against  the  sheriff,  and  which  by 
law  could  not  have  been  so  controverted,  the  court  may  stay 
proceedings  on  the  judgment,  with  such  limitations  ana  upon 
such  terms,  as  it  deems  just,  until  a  trial  in  the  action  :  out 
the  judgment  must  stand  as  a  security  for  the  sheriff.  If  the 
defence  is  established,  the  court  must  vacate  the  judgment, 
and  render  judgment  for  the  defendant. 

§  165.  [Arn'd  1886.]  In  an  action  brought  by  a  sheriff  on 
an  undertaking  for  the  jail  liberties,  a  judgment  against  him 
for  the  escape  of  the  prisoner  is  evidence  of  the  damages  sus- 
tained by  him,  as  if  it  had  been  collected ;  and  he  may  recover 
his  reasonable  attorney's  and  counsel  fees  and  other  expenses 
in  defending  the  action  against  him,  as  part  of  his  damages. 

§  166.  f^m'd  1886.]  If  an  undertaking  for  the  jail  liber- 
ties is  forfeited  before  the  same  is  duly  allowed,  the  party  at 
whose  instance  the  prisoner  was  confined,  or  in  case  of  his 
death,  his  executor  or  administrator,  may  elect  t-o  bring  an 
action  on  the  undertaking. 

^  167.  lAm*d  1886.]    The  person  so  electing  may  main- 
tain an  action,  on  the  undertaking  in  a  case  where  an  action   W  Hon,  428. 
might  be  maintained  by  the  sheriff,  and  he  may  recover  the 
same  damages  for  the  breach  of  the  condition  which  he  might 
have  recovered  in  an  action  against  the  sheriff  for  the  escape. 

§  168.  [Arn'd  1886.]  The  commencement  of  such  an  ac- 
tion shall  be  deemed  an  election  and  is  a  bar  to  an  action  by 
or  on  behalf  of  such  person  against  the  sheriff  or  other  officer 
accepting  such  an  undertaking,  for  an  escape  by  the  prisoner 
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executing  the  undertaking,  amounting  to  a  breach  of  the  con- 
dition thereof,  unless  the  escape  was  with  the  assent  of  the 
sheriff  or  other  officer. 

§  160.  [^m'dl886.]  In  an  action  brought  as  provided  in 
the  three  last  sections,  the  defendant  may  make  any  defense 
which  he  might  make  if  the  action  was  brought  by  the  sheriff. 

§  170.  [Am'dl886.]    If  the  person  so  entitled  to  bring  an 
n  i«fi^  action  on  the  undertaking  for  the  jail  liberties,  in  lieu  of  mak- 

K,,  i»G,  jjjg  gy^jjj  election  brings  an  action  against  the  sheriff  for  the 

escape,  the  court  may,  except  where  the  .escape  was  made 
with  sheriff's  assent,  stay  proceedings  upon  a  judgment  re- 
covered against  the  sheriff,  with  such  limitations  and  upon 
such  terms  as  it  deems  just,  until  he  has  had  a  reasonable 
time  to  prosecute  the  undertaking  and  collect  a  judgment 
recovered  thereon. 

§  171.  In  an  action  against  a  sheriff  or  other  officer,  for 
the  escape  of  a  prisoner,  it  is  a  defence,  that  the  escape  was 
without  the  assent  of  the  defendant,  and  that  at  the  com- 
mencement of  the  action,  he  had  the  prisoner  within  the  lib- 
erties, either  by  his  voluntary  return,  or  by  recapture. 

TITLE  m. 

Application  of  the  foregoing  provisions  to  the  proceedings  of 

a  coroner, 

i  172.  Duties  of  coroner   when  jail     liberties;    liability 

sheriff  is  a  party.  of  coroner   for  sheriff's 

173.  Any  one  of  the  coroners  escape. 

may  act.  ^  2  178.  Coroner    may  prosecute, 

174,  Arrest  of  sheriff  by  coro-  etc.,  bond  for  liberities. 

ner.  179.  Duties  of  coroner  where 

176.  Sheriff;  how  confined.  sheriff  is  plaintiff 

176.  Place  of  confinement  to  be  180.  Such  prisoner  entitled  to 

deemed  a  jail.  Jail  liberties,  e'to. 

177.  Sheriff  to  be  admitted  to  181.  £scape  of  sucb  prisoner. 

§  172.  In  an  action  or  special  proceeding,  to  which  the 
sheriff  of  a  county  is  a  party,  a  coroner  of  tne  same  cotinty 
has  all  the  power,  and  is  sulnect  to  all  the  duties  of  a  sheriff, 
in  a  cause  to  which  the  sheriff  is  not  a  party  ;  except  as  other- 
wise specially  prescribed  by  law. 

§  173.  A  mandate  in  a  civil  action  or  special  proceeding 
which  mnst  or  may  be  executed  by  the  coroners,  or  by  a  cor. 
orer  of  a  county,  must  be  directed  either  to  a  particular  cor. 
oner,  or  generally  to  the  coroners  of  that  county.  Wherjs 
such  a  mandate  is  directed  generally  to  the  coroners  of  a 
county,  or  requires  them  to  do  any  act,  it  may  be  executed, 
and  a  return  thereto  may  be  made  and  signed,  bv  one  of 
them,  but  such  an  act  or  return  does  not  affect  the  others. 

§  174.  [^m'd  1886.]  Where  a  mandate  requiring  the  ar- 
rest of  the  sheriff  of  the  county,  is  directed  to  a  coroner,  he 
must  execute  the  same  in  the  manner  prescribed  by  law.  with 
respect  to  the  execution  of  a  similar  mandate  by  a  sneriff, 
and  he  is  authorized  to  take  an  undertaking  on  the  arrest^  or 
an  undertaldng  for  the  jail  liberties  in  a  like  case,  and  in 
like  manner,  and  with  like  effect,  as  where  such  an  undertak- 
ing may  be  taken  by  a  sheriff. 

§  1 75.  Where  the  actual  confinement  of  a  sheriff  by  a  cor- 
oner, on  a  mandate,  is  required  or  authorized  by  law,  ne  must 
be  confined  by  the  coroner,  in  a  hoi^se  situated  witjui^  tlje  lib- 
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trties  of  the  jail  of  the  county,  other  than  the  sherifPs  house, 
or  the  jail,  in  the  same  manner  as  a  sheriff  is  required  by  law 
to  conmie  a  prisoner  in  the  jail. 

§  176.  That  house  thereupon  become  the  jail  of  the  coun- 
ty, for  the  use  of  the  coroner ;  and  each  ]provision  of  law  re- 
lating to  the  jail  or  to  an  escape  from  the  jail,  applies  thereto^ 
while  the  sheriff  is  confined  therein. 

§  177.  [-4m*dl886.]  A  sheriff  so  arrested  must  be  admit- 
ted to  the  liberties  of  the  jail  of  the  county,  in  a  like  case,  and 
upon  executing  a  like  undertaking  to  the  coroner,  as  prescribed 
by  law  for  a  prisoner  in  the  sheriff's  custody.  For  an  escape 
of  the  sheriff  from  the  liberties,  the  coroner  is  liable,  in  tne 
same  manner  and  to  the  same  extent  as  a  sheriff  for  a  similf^r 
escape,  and  he  may  make  the  same  defence  as  a  sheriff. 

§  178.  [^m'dl886.]  The  coroner  may  prosecute  an  un- 
dertaking for  the  liberties  taken  by  him,  and  is  entitled  to  all 
the  rights  and  subject  to  all  the  liabilities  prescribed  by  law, 
with  respect  to  a  similar  undertaking  taken  by  a  sheriff.  The 
undertaking  may  be  assigned  by  him  to  the  party  at  whose 
instance  the  sheriff  was  arrested,  and  the  same  proceedings 
may  be  had  thereupon  as  upon  an  undertaldng  taken  and  as- 
signed by  a  sheriff  m  a  similar  case. 

§  179.  A  person  arrested  by  a  coroner,  in  an  action  or 
special  proceeding,  in  which  the  sheriff  of  the  county  is  plain- 
tiff, must  be  confined  in  the  jail  of  the  county,  in  a  case  where 
such  a  confinement  is  required  or  authonzed  by  law ;  but  the 
coroner  is  not  liable  for  an  escape  of  the  prisoner  from  the 
jail,  after  he  has  been  confined  therein.  A  person  so  confined 
must  be  kept  and  treated,  in  all  respects,  like  a  prisoner  con- 
fined by  the  sheriff. 

§  180.  [Am^d  1886.]  A  person  so  arrested  by  a  coroner  is 
entitled  to  be  discharged,  or  to  the  liberties  of  the  jail,  as  the 
case  requires,  upon  giving  an  undertaking  to  the  coroner  in 
the  like  manner,  and  in  a  like  case,  in  whiwi  a  person  arrested 
by  a  sheriff  would  be  entitled  to  be  discharged,  or  to  the  liber- 
ties. The  undertaking  so  given  must  be  in  all  respects  similar 
to  that  required  to  be  given  to  a  sheriff,  and  it  has  the  like  ef- 
fect, and  may  be  assigned  and  proceeded  upon  in  like  man- 
ner. 

§  181.  A  coroner  is  answerable  for  an  escape  of  a  prison- 
er, admitted  by  him  to  the  liberties  of  the  jail,  in  the  same 
manner  and  to  the  same  extent,  as  a  sheriff,  and  may  inter- 
pose a  like  defence. 

TITLE  IV. 

Powers,  duties  <md  liabilities  of  an  incoming  and  outgo, 
ing  sheriff,  respectively,  touching  the  matters  iucLuded 

in  this  chapter,* 

I  182.  Certificate  to  be  furnished  185.  Former  oheriff  to  execute 

to  new  sheriff.  instrument. 

183.  Powers  of  former  sheriff;  186.  Former  sheriff  to  execute 

when  to  cease.  certain  process. 

184.  Jails,  process,  etc.,  to  bo  187.  Certain  orders  to  be  de- 

delived  to  new  sheriff.  livered  to  and  returned 

by  new  sheriff. 


•  For  the  law  regulating  sheriffs  in  the  county  of  New  York,  see 
L.  1890  c  623. 
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g  188.  Delivery  of  prisoners,  pro-       g  189.  Under-sheriff,  etc.,   when 
cess,  etc.,  now  enforced.  to  comply  with  the  fore» 

going  provisions. 

3  How.  Pr.  §  182.  Where  a  new  sheriff  has  been  elected  or  appoini- 
N.  8.  236.  ed,  and  has  qualified  and  given  the  security  required  oy  law, 
2N.Y.8upp.  the  clerk  of  the  county  must  furnish  to  the  new  sheriff  a  certi- 
^^  ficate,  under  his  hand  and  official  seal,  stating  that  the  person 

so  appointed  or  elected,  has  so  qualified  and  given  security. 

84  N.  Y.  222.       §  l^^*  Upon  the  commencement  of  the  new  sheriffs  term 
*    of  office,  and  the  service  of  the  certificate  on  the  former  sher- 
iff, the  latter's  powers  as  sheriff  cease,  except  as  otherwise 
expressly  prescribed  by  law. 

§  1 84.  "Within  ten  days  after  the  service  of  the  certificate> 
upon  the  former  sheriff,  he  must  deliver  to  his  successor : 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the 
county,  with  all  their  appurtenances,  and  the  property  of  the 
county  therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails. 

8.  All  process,  orders,  commitments,  and  all  other  papers 
and  documents,  authorizing,  or  relating  to  the  confinement  or 
custody  of  a  prisoner,  or,  if  such  a  process,  order,  or  commit- 
ment has  been  returned,  a  statement  in  writing  of  the  con- 
tents thereof,  and  when  and  where  it  was  returned. 
83  N.  T.  174  ^*  -^^^  mandates,  then  in  his  hands,  except  such  as  he  has 
'  fully  executed,  or  has  begun  to  execute,  by  the  collection  of 
money  thereon,  or  by  a  seizure  of  or  levy  on  money  or  other 
property,  in  pursuance  thereof. 

88N  Y  403  §  186.  At  the  time  of  the  delivery,  the  former  sheriff 
*  '  *  must  execute  an  instrument,  reciting  the  property,  documents, 
and  prisoners  delivered,  specifying  particularly  the  process  or 
other  authority,  by  which  each  prisoner  was  committed  and  is 
detained,  and  whether  the  same  has  been  returned  or  is  de- 
livered to  the  new  sheriff.  The  instrument  must  be  delivered 
to  the  new  sheriff,  who  must  acknowledge,  in  writing,  upon  a 
duplicate  thereof,  the  receipt  of  the  property,  documents  and 
prisoners,  therein  specified ;  and  deliver  such  duplicate  and 
acknowledgment  to  the  former  sheriff.* 

§  186.  Notwithstanding  the  election  or  appointment  of  a 
new  sheriff,  the  former  sheriff  must  return,  in  his  own  name, 
each  mandate  which  he  has  fully  executed ;  and  must  proceed 
with  and  complete  the  execution  of  each  mandate  w'hich  he 
has  begun  to  execute,  in  the  manner  specified  in  subdivision 
fourth  of  the  last  section  but  one. 

8  J  N.Y.  222.  §  187.  Where  a  person,  arrested  by  virtue  of  an  order  of 
arrest,  is  confined^  either  in  iail,  or  to  the  liberties  thereof,  at 
the  time  of  assigning  and  delivering  the  jail  to  the  new  sher- 
iff, the  order,  ilT it  is  not  then  returnable,  must  be  delivered  to 
the  new  sheriff,  and  be  returned  by  him  at  the  return  day 
thereof,  with  the  proceedings  of  the  former  sheriff  and  of  the 
new  dieriff  thereon. 

tl88.  If  the  former  sh^^riff  neglects  or  refuses  to  deliver 
is  successor,  the  jail,  or  any  of  the  propertjr,  documents  or 
prisoners  in  his  charge,  as  prescribed  m  this  title,  his  succes- 
sor must,  notwithstanding,  take  possession  of  the  jail,  and  of 
the  property  of  the  county  therein,  and  the  custody  of  the 

•  For  \nw  regulating  sheriffs  office  in  New  York  county,  see  L. 
1890  c  523  g  16. 
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prisoners  therein  confined,  and  proceed  to  compel  the  deliv- 
ery of  the  documents  withheld,  as  prescribed  by  law. 

§  189.  If,  at  the  time  when  a  new  sheriff  qualifies,  and 
gives  the  securitv  required  by  law,  the  office  of  the  former 
sheriff  is  executed  by  his  undernsheriff,  or  by  a  coroner  of  the 
county,  or  a  person  specially  authoinzed  for  that  purpose,  he 
must  comply  with  the  provisions  of  this  title,  and  perform 
ti^e  duties  thereby  required  of  the  former  sheriff. 

CHAPTER  m. 

CIVIL  JURISDICTION  OF  THE  PRINCIPAL  COURTS 
OF  RECORD:  ORGANIZATION,  MEMBERS,  AND 
OFFICERS  THEREOF ;  DISTRIBUTION,  AND  DIS- 
PATCH OF  BUSINESS  THEREIN. 

TITLE      L— The  court  of  appeals. 

TITLE    IL— The  suprbhe  cjourt,  including  the  circuit 

COURTS. 

TITLE  HL— The  superior  city  courts. 

TITIjE   IV.— The  marine  court  of  the  city  of  New  York. 

TITLE    v.— The  county  courts. 

TITLE  L 

The  court  of  appeals. 

AKTiful.  Jurisdic(ipn,aQd  mode  of  exercising  the  same;  general 
flowers;  terms  and  sittings. 

2.  The  clerk  of  the  court. 

3.  The  state -reporter;  publication  and  distribution  of  the 
reports. 


ARTICLE  FIRST. 

Jubibdigtion,  and  Mode  of  exebcisino  the  save  ; 
General  Powers  ;  Tbbms  and  sittings. 


I  190.  The  Jurisdiction  of  the 
court  of  appeals  in  civil 
actions 

191.  ijLmitations.exceptionsand 

conditions 

192.  Appeals  from    certain  or- 

ders now  heard. 

193.  Court  may  make  rules. 

194.  Bemittitnr;     when    judg- 

ment absolute  to  be  reu- 


,(lered,    and  proceedings 
thereupon, 
g  195.  Second    and     subsequent 
appeals 

196.  Tjmes  and  places  of  hold- 

ing terms. 

197.  Court  may  be  held  in  any 

building ;.  adjournments. 

198.  Officers  to  be  appointed  by 

court.  ■ 


.  »1  N.  Y.  306: 

§  190.     [Am'd  1882,  1895,  amendment  to  take  effed  January  gj  J^.  628; 

1, 1896.]    The  court  of  appeals  bas  exclusiye  jurisdiction  to  ids  id.  378; 

review  upon  appeal  every  actual  determinalion  made  prior  to  \^  234;^! 

the  last  day  of  December,  eighteen  hundred  and  ninety-five,  66I;  112  id. 

*'  408*  114  Id. 

at  a  general  term  of  the  supreme  court,  or  by  either  of  the  499!  135  la! 

superior  city  courts,  as  then  constituted,  in  all  cases  in  248;  138  id. 

which,  under  the  provisious  of  law  ex 'sting  on  said  day,  ap-  88.' 
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13  Week.  peals  might  be  taken  to  the  court  of  appeals.  From  and  after 
saiP  Y^606-  *^®  ^^^  ^*y  of  December,  eighteen  handred  and  ninety-five, 

86  Id.  162*;  the  jurisdiction  of  the  court  of  appeals  shall,  in  civil  actions 
i37N.Y.435!  a^d  proceedings,  be  confined  to  the  review  upon  appeal  of 
3  Hun,  5H.  the  actual  determinations  made  by  the  appellate  division  of 

87  Id.  163;'  the  supreme  court  in  either  of  the  following  cases,  and  no 

J^.  527;  106  others: 

la.  57. 

128  N.  Y.  93. 

119N.Y.153. 

189  N.  Y.  61.       1.  Appeals  may  be  taken  as  of  right  to  said  court,   from 
*  '      '  j  ndgments  or  orders  finely  determining  actions  or  special 
proceedings,  and  from  orders  granting' new  trials  on   ex- 
ceptions, where  the  appellants  stipulate  that  upon  affirm- 
ance, judgment  absolute  shall  be  rendered  against  them. 

2.  Appeals  may  also  be  taken  from  determinations  of  the 
appellate  division  of  the  supreme  court  in  any  department 
where  the  appellate  diviHion  allows  the  same^  and  certifies 
that  one  or  more  questions  of  law  have  arisen  which,  in  its 
opinion,  onght  to  be  reviewed  by  the  court  of  appeals,  in 
which  case  the  appeal  brings  up  for  review  the  question  or 
questions  so  certified,  and  no  other  ;  and  the  court  of  appeals 
shall  certify  to  the  appellate  division  its  determination  upon 
such  questions. 


76  N  Y  166-  §  ^^^*     [^^'<2 1877, 1887,  1888,  1895,  amendment  to  take 

94  Id. 'eis!  effect  January  1,  1896.]    The  jurisdiction  conferred  by  the 

^*Statp  Bep.  ^*^^  section,  is  subject  to  the  following  limitations,  exceptions 

638.'  and  conditions :  a.  V-i  «^  U 

124NY.1U. 
126  Id.  336. 

107  Id.  646;       1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  ac, 

117  Id  ^76*  *^°^  ^'  proceeding  commenced  in  any  court  other  than  the 

/  V  a/iJuL,^rt^'/L\Q  siipreme  court,  county  court  or  a  surrogate*s  court,  unless 

the  appellate  division  of  the  supreme  court  allows  the  appeal 
«    by  an  order  made  at  the  term  which  rendered  the  determina- 
'  tion,  or  at  the  next  term  after  judgment  is  entered  there- 

upon, and  shall  certify  that  in  its  opinion  a  question  of  law 
is  involved  which  ought  to  be  reviewed  by  the  court  of 
appeals. 
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2.  The  jurisdiction  of  the  conrt  is  limited  to  the  review  of  34  Hon.  684. 
qaestions  of  law.  J^  ^^  *^' 

0.385. 

3.  No  unanimous  decision  of  the  appellate  division  of  the  iiON.Y.soo: 
supreme  court  that  there  is  evidence  supporting  or  tending  j^'  gi^^:  \]\ 
to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  id.  209;  123 
court,  shall  be  reviewed  by  the  court  of  appeals.  u/y.  555. 


§  192.     [Repealed  1895.  ] 


§193*  The  conrt  may  from  time  to  time  make,  alter, 
and  amend,  rules,  not  inconsistent  with  the  Constitution  or 
statutes  of  the  State,  regulating  the  practice  an^l  proceed- 
ings in  the  court,  and  the  admission  of  attorneys  and  coun- 
Bailors  at-law,  to  practice  in  all  the  courts  of  record  of  the 
State. 

§  194.  The  judgment  or  order  of  the  court  of  appeals  ggw  y  40a 
mDst  be  remitted  to  the  court  below,  to  be  enforced  accord-  13]^  ^,  y.  37! 
ing  to  law.    Upon  an  appeal  from  an  order  granting  a  new 
tiial,  on  a  case  or  exceptions,  if  the  court  of  appeals  deter- 
mines that  no  error  was  committed  in  granting  the  new  trial, . 
it  mu8t  render  judgment  absolute  upon  the  right  of  theapel- 
lant;  and  after  its  judgment  has  been  remitted  to  the  conrt 
below  an  assessment  of  damages,  or  any  other  proceeding, 
requisite  to  render  the  judgment  effectual,  may  be  had  in 
the  latter  court. 

§  195.  Upon  a  second  and  each  .subsequent  appeal,  in- 
cluding a  case  where  a  former  .appeal  has  been  dismissed  for 
a  defect  or  irregularity,  the  time  of  the  filing  the  return, 
upon  the  first  appeal,  determines  the  place  of  the  cause  upoA 
the  calendar.  **  *  * 

6  196.  The  terms  of  the  court  of  appeals  must  be  ap- 
pointed to  be  held,  at  such  times  and  places  as  the  conrt 
thinks  proper,  and  continued  as  long  as  t)^e  public  interest 
requires. 

§  197.  A  term  of  the  court  may  be  appointed  to  be  held 
in  a  building,  other  than  that  designated  by  law  for  holding 
courts.  A  term  may  be  adjourned  from  the  place  where  it 
is  appointed  to  be  held,  to  another  place  in  the  same  city. 
One  or  more  of  the  judges  may  adjourn  a  term,  without  day, 
or  to  a  day  certain. 

§  198.  The  court  may,  from  time  to  time,  by  an  order 
entered  in  its  minutes,  appoint  and  remove  its  clerk,  its  re- 
porter, and  such  attendants  as  it  deems  necessary. 
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ARTICLE  SECOND. 
The  Clebe  op  the  Court. 

I  199.  Clerk  of  the  court  of  ap-       §  202.  [Repealed  1894  ] 

peals  to  give  bond;  rooms  203.  |  Repealed  1894.] 

for  his  office.  204.  [Repealed  1 894.  J 

200.  To      appoint      a     deputy.  2a.).  [Repealed  1894.] 

Powerd  of  deputy.  206.  [Repealed  1894.] 

901.  May  employ  assiatants  in  207.  [Repealed  1894.] 

his  office.  Special  dep-  208.  [Repealed  1894.] 
uty. 

§  199.  The  clerk  of  the  court  of  appeals,  before  entering 
upon  the  duties  of  his  office,  must  subscribe  and  file  the 
Constitutional  oath  of  office,  and  must  execute  and  file  in 
the  Comptroller's  office  a  bond  to  the  people  of  the  State,  in 
the  penalty  of  twenty-five  thous  md  dollars,  with  two  suffi- 
cient sareties,  approved  by  tbe  Comptroller  and  conditioned 
for  the  faithful  performance  of  the  duties  of  his  office.  If 
the  bond  is  forfeited  by  a  breach  of  its  condition,  tbe  court 
of  appeals  must,  by  order,  direct  an  action  to  be  brought 
thereon.  The  money  recovered  must  be  applied,  under  the 
direction  of  the  court  of  appeals  to  indemnify  the  p  r^ons 
aggrieved  by  the  breach  in  proportion  to  their  respective 
losses,  and  to  make  good  any  other  loss,  occasioned  by  the 
breach.  The  clerk  mast  keep  his  office  at  the  city  of  Al- 
bany, and  the  trustees  of  the  State  Hall  must  assign  him 
saitable  rooms  therein  for  that  purpose. 

§  200*  rhe  clerk,  by  a  writing,  under  his  hand  and  the 
seal  of  the  court,  filed  in  his  office,  from  time  to  time  must 
appoint,  and  may  at  pleasure  remove,  n  deputy-'-lerk,  who  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
Before  entering  upon  his  duties,  the  deputy-clerk  must  sub- 
scribe and  file  la  the  clerk  s  office  the  Constitutional  oath  of 
office.  While  the  clerk  is  absent  from  his  office,  or  from  the 
sitting  of  the  court,  or  the  office  of  clerk  is  vacant,  the  dep- 
uty-clerk  has  all  the  powers  and  is  subject  to  all  the  duties 
of  the  clerk. 

§201.  [Am*d  IS77,]  The  cferk  may,  with  the  approbation, 
in  writing,  of  the  judges  of  the  court,  or  a  majority  of  them, 
employ  as  many  assistants  in  his  office  as  are  necessary.  He 
may  from  time  to  time  appoint,  and  at  pleasure  remove,  his 
assistants.  Each  assistant  is  entitled  to  a  compeusitioii, 
fixed  and  to  be  paid  as  prescribed  by  law.  The  clerk  may 
appoint  one  of  his  assistants  as  special  deputy-clerk  ;  who 
possesses,  in  the  absence  of  the  clerk  and  the  depnty-cleik 
the  same  power  and  authority  us  the  clerk  at  any  sitting  of 
the  court  which  he  attends,  ^with  respect  to  the  business 
transacted  thereat. 

§  202.  [*  Repealed  by  L.  1894,  c.  135.]    Ol  ,  \  <  ^  7  ^ 

§  208.  [*  Repealed  by  L.  1894,  c.  135.]  c^■ » \  «  c^  7  -^ 

§  204,  [*  Repealed  by  L,  1894,  c,  135.] 

§  206.  [*  Repealed  by  L.  1894,  c.  135.]  ^ 

§  206.  [*  Eepeaied  by  L,  1894,  c.  135.] 

*  See  foot  note,  page  39. 
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§  207.   [«•  Repealed  by  L.  1894.  c.  135.] 
§208.  [^  Repealed  by  L,  1894,  c.  135.] 

ARTICLE   THIRD. 

The  State  Reportbb  ;    Publication  and  Distribution  of 

THE  Reports. 

§  209.  state  reporter  is    the   re-  tribute  reports. 

porterof  court  of  appeals.  §  2 U.  Unreported  decisions,  etc,, 

210.  His  duty.  to   be    delivered    by    re- 

211.  Not  to    be    interested   in  porter  to  successor. 

publication;  contracts  for  215.  Opinions,  etc.,  not  to   be 

publication.  deUyered,  except,  etc. 

212.  Copyright  of  reports.  21 '3.  Certain  opinions  to  be  de- 

213.  Secretary  of  State  to  dis-  posited  with  clerk. 

§  209.  The  reporter  appointed  l>y  the  conrt  of  appeals  is 
styled  the  State  reporter ;  and  each  provision  of  a  statute, 
wher.  in  the  State  reporter  i3  mentioned,  applies  to  the  offi- 
cer thus  appointed, 

§  210.  The  State  reporter  mnfit  report  every  oaiiFe,  deter- 
mined in  the  court  of  appeals,  which  the  court  directs  him- 
or  which  the  publiit  interest,  in  his  judgment,  requires  him  to 
report.  To  enable  hi.n  toperfonn  that  duty,  the  judges  of  the 
court  must  deliver  to  him  the  written  opinions,  rendered  in 
flftch  cause  so  determined.  Each  decision  of  the  court,  which 
is  r  ported,  must  be  so  reported  as  soon  as  practicable  after 
it  is  made ;  and  if  the  reporter  neglects  faiihfuUy  to  per- 

L.  1894,  c.  135,  passed  Mai-ch  15,  1894,  provides  as  fol- 
f  ows  : 

§  1.  The  clerk  of  the  court  of  appeals  shall  transfer  to  the 
comptro'ler  of  the  State  of  New  York  all  the  moneys,  securi- 
ties and  real  estate  which  he  now  holds,  or  which  he  now  has 
in  bis  custofiy,  as  part  of  the  funds  and  property  formerly 
under  the  control  and  in  the  possession  of  the  court  of  chin- 
cerr,  or  in  any  manner  appertaining  thereto.  The  comp- 
troller shall  give  a  receipt  to  said  clerk  for  such  moneys, 
S3cnriti«s  and  evidences  of  title,  and  thereupon  the  comp- 
troller  shall  be  vested  with  the  same  po.ss<  ssion  of  such 
property  as  is  now  vested  in  the  c'erli  of  the  coart  of  ap- 
peals. 

§  2«  Sections  two  hundred  and  two,  two  hundred  and  three- 
two  hundred  and  four,  two  hundred  and  five,  twj  hundred 
and  six,  two  hundred  and  seven  and  two  hundred  and  eight 
of  the  code  of  civil  procedure  ;  also  chapter  two  hundred  of 
the  laws  of  New  York  of  eighteen  hundred  and  sixty -three  ; 
also  section  five  of  chapter  three  hund  red  of  the  laws  of  New 
York  ~oi  bighten  hundred  and  forty-nine  ;  also  all  laws  or 
parts  of  1  iwr}  inconsistent  with  the  provisions  of  this  act,  are 
hereby  repealed. 

This  act  s^aU  take  effect  thirty  days  after  the  passage 
thereof. 
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form  that  duty,  it  is  the  daty  of  the  court  to  remove  him 
from  office. 

77  Hun,  512;       §211«     [Am*dlS95,']    The  state  reporter  shall  not  haye 

78  Id.  161.      any  pecuniary  interest  in  the  reports;  but  a  contract  for  the 

publication  thereof  under  his  supervision,  must,  from  time 
to  time,  be  made  in  behalf  of  the  people  by  the  state  repor- 
ter, subject  to  the  approval  of  the  chief  judge  of  the  court  of 
appeals,  with  the  person  or  persons  who  agree  to  furnish  to, 
the  secretary  of  state  so  many  copies  of  each  volume  as  may 
be  needed  to  enable  him  to  comply  with  the  next  section  but 
one;  and  also  to  publish  and  sell  the  reports  on  terms  the 
most  advantageous  to  the  I'Ublic,  regard  being  had  to  the 
proper  execution  of  the  work,  and  at  a  price  not  exceeding 
two  do  lirs  for  a  volume  of  not  less  than  five  hundred  pages. 
Each  contract  so  entered  into  must  provide  for  the  publica- 
tiou  of  the  reports  for  five  years  from  the  expiration  of  the 
time  speuifit-d  for  that  purpose  in  the  last  contract.  If  the 
state  repor.er  de! ermines  that  a  contract  has  not  been  faith- 
fully kept  by  the  person  or  persons  agreeing  so  to  publish 
the  reports  s  lid  reporter  may,  by  an  iuKtrument  in  writing, 
under  his  hand,  approved  by  the  chief  judge  of  the  court  of 
appeals,  filed  in  the  office  (  f  the  secretary  of  state,  annul  the 
same  from  a  time  specified  in  the  instrument;  and  thereupon 
he  may  e'lter  into  a  new  contract,  likewise  to  be  approved  by 
the  chief  ju  Ige  of  the  court  of  appeals,  for  the  publication  of 
the  reportH  for  five  >  ears  from  the  time  so  specified.  Before  en- 
tering into  a  contr.ct  the  state  rt  porter  must  advertise  for,  re- 
ceive- and  considerpr  >posals  for  the  publication  of  the  reports. 

§  212.  lAm'd  ISll."]  Neither  the  State  reporter  nor  any- 
other  person  shall  obtain  a  copyright  for  the  opinions  contained 
in  the  reports ;  and  the  same  may  be  published  by  any  per- 
son. But  the  copyright  of  the  statements  of  facts,  of  the 
head-notes,  and  of  all  other  notes  or  references  prepared  by 
the  State  reporter,  must  be  taken  by,  and  shall  oe  vested  in 
the  Secretary  of  State,  for  the  benefit  of  the  people  of  the 
State. 

§  218.  [AnCd  1894.]  Of  the  copies  of  each  -volume  of  the 
reports,  furnished  to  the  secretary  of  state,  he  must  deliver 
one  to  the  clerk  of  each  county,  for  the  use  of  the  county, 
deposit  one  in  the  office  of  the  attorney-general,  deliver  one 
to  the  clerk  of  the  court  of  appeals,  for  the  use  of  that 
court,  and  one  copy  for  each  ju<ige  thereof,  deliver  one  to 
each  justice  of  the  supreme  •  ourt,  and  deposit  three  copies 
in  the  state  library. 

§  214.  A  State  reporter  must,  on  the  appointment  of  his 
successor,  deliver  to  him  all  papers  in  his  hands,  pertaining  to 
a  cause  which  he  has  not  reported,  or  which  are  not  necessary 
to  be  retained  by  him,  to  complete  the  publication  of  a  vol- 
ume which  is  then  partly  printed. 

§  215.  A  State  reporter,  after  the  expiration  of  his  term 
of  office,  shall  not  deliver  a  paper  specifiea  in  the  last  section, 
or  a  copy  thereof,  to  any  person  other  than  his  successor  in 
office,  or  the  publisher  of  a  partly  printed  volume ;  except 
that  a  copy  of  such  a  paper  may  be  furnished  by  Idm,  during 
a  vacancy  in  the  office,  to  a  judge  of  the  court,  or  to  the  at- 
torney for  a  party  to  the  cause  to  which  it  relates. 

§  216.  The  State  reporter  must  deposit  with  the  derk  of 
the  court,  all  opinions  delivered  to  him,  which  are  not  to  be  re 
ported,  immediately  after  the  publication  of  the  reports  of  the 
other  cases,  decided  at  the  same  time.  They  must  be  proper- 
ly filed  and  preserved,  by  the  clerk.  . 
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TITLE  II. 


The  supreme  eourtt  in-lading  the  circuit  courts, 

AbticiiE  1.  Jurisdiction  and  powers  ;  designations  of  terms;  distribn- 
tion  of  business  among  the  terms  and  judges;  attendants 
upon  the  sittings ;  miscellaneous  proyisions. 

2.  The  supreme  court  reporter. 

3.  Stenographers. 


ARTICLE  FIRST. 

JUBTSDICTION    AND    PoWEBS  ;     DESIGNATION    OF    TeBMS  ;     DlS- 

TBiBurioN  OF  Business  among  the  Tbbmb  and  Judges  ; 
Attendants   upon   the  Sittings  ;    Miucbllaneous  Pbo- 

YISIONS. 


S  217.  General  jurisdiction  of  sa- 
preme  court. 

218.  Supreme  courtmay  change 

place  of  trial  of  actions 
pending  in  other  courts. 

219.  Judicial  departments;  gen- 

eral terms. 

220.  Presiding     and    associate 

justices ;  how  long  to  act. 

221.  Vacancies ;  how  filled. 

222.  Assignment   of   duties    to 

justice  whose  designation 
is  revoked . 

223.  Designation,  «tc.,to  be  filed 

with  Secretary  of  State. 

224.  Presiding    and     associate 

justices  may  act  out  of 
their  departments. 

225.  Times  and  places  of  hold- 

ing terms  of  the  appellate 
division  of  the  supreme 
court;  how  appointed. 

226.  Appointment  to   be    pub- 

lished. 

227.  Appointment  may  be  made 

or  filed  after  the  pre- 
scribed  tiuj  e. 

228.  When  associate  justice  to 

preside,  etc. 
230.  ifnmber  of  justices  neces- 
sary for  a  decision. 


g  231.  Be-argument,  etc.  When 
cause  to  be  heard  in 
another  department. 

232.  Appointments    of    special 

and  trial  terms. 

233.  Publication     of    appoint- 

ments. 

234.  Governor  may  appoint  ex- 

traordinary  terms ;   jus- 
tices to  hold  them. 
236.  General  powers  and  duties 
of  justices. 

236.  Governor  may  appoint  in 

New  York  city,  fudge  of 
other  court  to  hold  terms. 

237.  Governor  to  designate  jus- 

tices to   hold   courts   in 
certain  cases. 

238.  Place  of  holding  the  term«. 

239.  Special    terms  adjourned 

to  chambers;  trials  there- 
at. 

240.  Judges  of  superior  court  of 

Buffalo  may  make  orders. 

241.  What  judges  may  perform 

duties  of  justice  at  cham- 
bers. 

242.  Officers  required  to  attend 

a  term  of  the  appellate 
division.  .  Sheriff's  duty. 

243.  Fees  of  such  officers  ;  bow 

paid. 


§  21 7«     The  general  jnris J iction  ia  law  and  equity,  which  -  jj^g   ^j^, 

the  supreme  conrb  of  the  State  possesses,  under  the  pro-  gol.  Act. 

yi>ion8  of  the  Constitution,  includjes  all  the  jurisdiction,  29  Abb.  N.C. 

which  was  possessed  and  exercised  by  the  supreme  court  of  *^''  ^  ^^*y 
the  colon jr  of  New  York,  at  any  time,  and  by  the  court  of 
chancery  in  England,  on  the  fourth  day  of  July,  seventeen 
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hundred  and  seyenty-fdx,  with  the  ezoeptions,  additions  nod 
limitations,  created  and  imposed  by  the  Constitntion  and 
laws  of  the  State.  Sabject  to  those  exceptions  and  limita- 
tions, the  supreme  conrc  of  the  State  has  all  the  powers  and 
aathority  of  each  of  those  courts,  and  exercises  the  same  in 
like  manner. 


§218.  lAm'dlS95t  amendrmni  io  take  effect  January  1, 
1896.]  The  supreme  court,  upon  the  application  of  either 
party,  niay,  and  in  a  proper  case,  must  make  an  ordfr, 
directing  that  an  issue  of  fact,  joined  in  an  action  or  special 
proceeding,  pending  io  any  othtr  court  of  record,  except  the 
city  court  of  the  city  of  New  York,  or  a  county  court,  to  be 
tried  at  a  term  of  the  supreme  court  in  another  county,  on 
such  terms,  and  under  such  regulations  as  it  deems  just;  and 
thereupon  the  issue  must  be  Jtried  accordingly.  After  the 
trial  the  clerk  of  the  county,  in  which  it  has  taken  place, 
must  certify  the  minutes  thereof ;  which  muse  be  tiled  \^i(h 
the  clerk  of  the  court  in  which  the  action  or  special  proceed- 
ing is  pending.  The  subsequent  proceedings  in  the  last 
mentioned  court  must  be  the  same  as  if  the  issue  had  been 
tried  therein. 


§  219.  [Am'd  1895.]  The  Stato  is  hereby  divided  into 
fourjudicial  departments.  The  first  department  shall  con- 
sist of  the  county  of  New  York  ;  the  second  department  shall 
consist  of  the  counties  embraced  within  the  present  second 
judicial  district;  the  third  department  shall  consist  of  the 
counties  embraced  within  the  present  third,  fourth  and  sixth 
judicial  districts;  the  fourth  department  shall  consibt  of  the 
counties  embraced  within  the  present  fifth,seyelith  and  eighth 
judicial  districts. 


§  220.  {Am'd  1895.]  On  and  after  the  first  day  of  Janu- 
ary, eighteen  hundred  and  ninety-six,  there  shall  be  an 
appellate  division  of  the  supreme  court  in  each  judicial  de- 
partment hereby  created,  consisting  of  seven  justices  in  the 
first  department  and  of  five  justices  in  each  of  the  other  de- 
partments. In  each  department  four  shall  constitute  a 
quorum,  and  the  concurrent  e  of  three  shall  be  necessary  to 
a  decision.  No  more  than  five  justices  shall  sit  in  any  case. 
Fromall  the  justices  elected  to  the  supreme  court  the  gov- 
ernor shall  desiornate  those  who  shall  constitute  the  appellate 
division  in  each  department,  and  he  shall  designate  the 
preaiding  justice  thereof,  who  shall  act  as  such  during  his 
term  of  office,  and  shall  be  a  resident  of  the  department. 
The  other  justices- shall  be  designated  for  terms  of  five  years, 
or  the  unexpired  portions  of  their  respective  terms  of  office, 
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if  less  than  five  years.  From  time  to  time,  as  the  terms  of 
such  designations  expire,  or  Tncancies  occur,  he  shall  make 
new  designations.  He  may  also  make  temporary  designa- 
tions in  case  of  the  absence  or  inability  to  act  of  any  justice 
in  the  appellate  division.  A  majority  of  the  justices  desig- 
nated to  sit  in  the  appellate  division  in  each  department  shall 
be  residents  of  the  departments.  Whenever  the  appellate 
division  in  any  de])artment  i^hnll  be  unable  to  dispose  of  its 
business  wiihin  a  reasonable  time,  a  majority  of  the  piesid- 
ing  jiibtices  of  the  several  departments  at  a  meeting  called  by 
the  presiding  justice  of  the  department  in  arrears  may  trans- 
fer any  penuing  appeals  from  buch  depRrtment  to  any  other 
department  for  hearing  and  deti  rmination.  No  justice  of 
the  appellate  division  shall  exercise  any  of  the  poweis  of  a 
justice  of  the  supreme  court,  othtr  than  those  of  a  justice 
out  of  court,  and  those  pertaining  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  con- 
sent of  counsel.  From  and  after  the  last  day  of  December, 
eighteen  hundred  and  ninety-five,  the  appellate  division 
shall  have  the  jurisdiction  now  exercised  by  the  supreme 
court  at  its  general  terms,  and  by  the  general  terms  of  the 
court  of  common  pleas  for  the  city  and  county  of  New  York, 
the  superior  court  of  the  city  of  New  York,  the  superior 
court  of  Buffalo  and  the  city  court  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  tbe  legisla- 
ture. It  shall  hHve  power  to  appoint  and  remove  a  r^  porter, 
to  whom  the  original  opinions  of  tbe  court  shall  l)e  delivered 
by  the  judges  immediately  after  the  decisions  of  tbe  cases  in 
which  they  are  written  are  made,  and  to  make  rules  and 
regulations  governing  the  practice  therein.  The  appellate 
court  shall  be  located  respectively  in  the  first  department,  in 
the  cily  of  New  York;  m  the  second  department,  in  the  city 
of  Brooklyn  ;  in  tbe  third  department,  in  tbe  city  of  Albany ; 
and  in  the  fourth  department,  in  the  city  of  Rochester;  bnt 
terms  thereof  may  be  held  elsewhere  in  such  departments, 
whenever  in  the  discretion  of  the  justices  thereof  respect- 
ively, public  interests  may  r*  quire. 


§  221.     [Am'd  1895.]     The  justices  of  the  appellate  divi-         CL 
sion  in  each  department  shall  have  power  to  appoint  and       /  ^  <?  6 
remove  a  clerk,  who  shall  keep  his  office  at  a  place  to  bu        .  ^q-j 
designated  by  said  justices.    The  clerk  of  the  appellate  divi,        '^7' 
sion  in  the  several  departments  shall  be  paid  an  annual  salary 
as  follows  :    In  the  fit st  department  four  thousand  d<  Unrs; 
in  the  second  department  three  thouf^and  dollars ;  and  in  each 
of  the  other  departments  two  thousand  dollars.     A  certifi- 
cate of  the  appointment  of  each  (f  f>aid  cUrks  signed  by  tbe 
presidingjnstice  of  the  judicial  depart meut  for  which  said 
clerk  is  appointed,  stiall  be  filed  with  the  comptroller  of  the 
State,  and  the  salary  hereby  established  si  all  be  paid  by  the 
comptroller  of  the  btate  to  such  appointees  quarterly.    The  
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justices  of  the  appellate  diyision  in  each  departmeEt  shall 
have  power  to  appoint  and  remove  not  more  than  three  at- 
tendants, one  of  whom  shall  act  as  crier.  Each  of  said 
attendants  shaU  receive  a  compensation  to  be  fixed  by  the 
justices,  which  shall  not  exo*  ed  three  dollars  a  day  for  each 
day's  attendance  upon  the  sessions  of  said  court.  He  shall 
also  be  butitled  to  receive  his  travelings  expenses  to  and  from 
his  home  to  the  place  where  said  sessions  are  held,  not  ext 
ceediag  once  in  each  term.  The  j  ustices  in  each  departmen ; 
shall  have  power  to  employ  the  services  of  a  stenographer. 
The  compensation  of  the  attendants  shall  be  paid  by  the 
comptroller  of  the  State  upon  the  certificate  of  the  presiding 
justice  of  the  department.  The  compensation  of  each 
stenographer  shall  also  be  paid  by  the  comptroller  upon  the 
certificate  of  the  justice  by  whom  he  is  employed. 


§  222.     [Repealed  1895,  to  take  effect  January  1,  1896.] 


I  223*  [-4m'dl895,  amendment  to  take  effect  January  1, 
1896.]  A  designation  of  a  justice  of  the  appellate  division  of 
the  supreme  court,  miiBt  be  in  writing,  and  filed  in  the  of- 
fice of  the  secretary  of  state. 


§  224.     [Repealed  1895,  to  take  effect  January  1,  1896.] 


§225.  [Am'd  1877,  J895.]  The  terms  of  the  appellate 
divisions  of  the  supreme  court  are  to  be  appointed  by  the 
appellate  division  in  each  department,  and  are  to  be  held  at 
such  times  and  places  and  shall  continue  so  long  as  the 
appellate  division  deems  proper. 


§  226.  [Am'd  1895.]  An  appointment  of  a  term  or  terms 
of  an  appellate  division  must  be  made  and  filed  in  the  office 
of  the  secretary  of  state  at  least  thirty  days  before  the  com- 
mencemerit  of  such  term  or  terms.  The  secretary  of  state 
mustimmed  ately  publish  a  copy  thereof  in  the  newspaper 
printed  in  Albany  in  which  legal  notices  are  required  to  be 
published  at  least  once  in  each  week  for  f  >ur  successive 
weeks.  The  expenses  of  publication  are  to  be  paid  out  of  the 
treasury  of  the  State. 


^ 
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§  227.     [Repealed  1895,  to  take  effect  January  1»  1896.  ] 


§  228.  [Am'd  1881,  1893,  1895,  anumdmiBnt  \io  take  effect 
January  1,  1896.]  If  the  presiding  justice  is  not  present  at 
the  sitting  of  the  appellate  division,  the  associate  justice  re- 
siding in  the  department  having  served  the  longest  time  as 
such,  or,  if  two  are  present  who  have  served  the  same  length 
of  time,  the  elder  of  them  must  act  as  presiding  justice  until 
a  presiding  justice  attends. 


§  229.     [  Eepealed  1877, 1895,  to  take  effect  January  1, 1896.  ]   O^  i  ^  ?  *» 


§  230.  [Am*d  1895,  amendment  to  take  effect  January  1 , 
1896.]  In  each  department  four  of  the  justices  of  the  ap- 
pellate division  of  the  supreme  court  shall  constitute  a 
quorum,  and  the  concurrence  of  three  justices  is  necesf^ary 
to  pronounce  a  decision.  No  more  than  five  justices  shall 
sit  in  any  case.  If  three  do  not  concur  in  a  decision,  a  re- 
argument  must  he  ordered. 


§  231*  [Am*d  1895,  amendmefni  to  take  ^ect  January  1, 
1896.]  Where  in  any  case  four  justices  of  the  appellate  divi- 
sion in  any  department  are  not  qualified  to  sit  therein  or 
where  the  justices  qualified  to  hear  the  appeal  are  equally 
divided,  the  court  must  direct  the  same  to  be  sent  to  another 
department  to  be  specified  in  the  order  to  be  there  heard  and 
determined. 


§  232.      [Am*d  1886,  1893,  1895.]      The  justices  of  the  g  nil.  Con- 
appellate  division  in  each  department  may  fix  the  times  and  'oi.  Act. 
places  for  holding  special  and  trial  terms  therein,  and  assign        4^ 
the  justices  of  the  departments  to  hold  such  terms,  or  make     /  Yf  ^ 
rules  therefor.     If  said  justices  of  the  appellate  division  in  ^ 

aoy  department  shall  not  have  fixed  the  times  and  places  for 
holding  said  special  and  trial  terms,  or  shall  not  have  as- 
signed the  justices  to  hold  such  terms,  or  shall  not  have 
made  rules  therefor,  before  the  first  day  of  December,  in  the 
year  eighteen  hundred  and  ninety-five,  and  in  every  second 
year  thereafter,  the  justices  of  the  supreme  court  for  such 
judicial  department,  or  a  mnjority  of  them  not  designated  as 
justices  of  the  appellate  division,  must,  between  the  first 
and  fifteenth  days  of  December  in  each  of  said  years,  appoint 
the  times  and  places  for  holding  the  ttial  and  special  terms 
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of  the  Bupreme  court  within  their  department,  for  two  years 
from  the  lirst  day  of  January  of  the  year  next  following  ;  if 
for  any  reusou  such  an  appointment  is  not  made  before  the 
expiration  of  the  time  so  specified,  it  must  be  made  at  the 
earliest  convenient  time  tiiereafter.  At  least  one  special 
term  and  two  trial  terms  must  be  appointed  to  be  held  in 
each  year  in  each  county  separately  organized.  Fulton  and 
Hamilton  counties  shall  be  deemed  one  county  for  the  pur- 
poses of  this  section.  Two  or  more  trial  terms  may  be 
appointed  to  be  held  and  may  be  held  at  the  same  time  in 
the  city  and  county  of  New  York.  A  trial  term  may  be  held 
in  two  or  more  parts  whenever,  in  the  opinion  of  the  justice 
assigned  to  hold  the  term,  the  business  to  be  done  shall  re- 
quire it.  The  rales  made  by  the  juNtices  of  an  appellate 
diyision  for  fixing  the  times  and  places  for  holding  special 
and  trial  terms,  and  for  assigning  the  justices  to  hold  such 
terms,  must  be  signed  by  the  justices  making  them,  and  im- 
mediately filed  in  the  office  of  the  secretary  of  state;  and  a 
duplicate  thereof  must  also  be  filed  in  the  office  of  the  clerk 
of  such  appellate  divibion,  who  must  immediately  transmit 
a  copy  thereof .  certified  by  him,  to  each  of  the  justices  of 
the  supreme  court  in  such  department  not  designated  as  a 
justice  of  an  appellate  division.  Th«  justices  of  the  appellate 
divis'on  of  each  department  are  hereby  authorized  to  adopt 
and  procure  an  official  seal,  with  huilable  devices  and  inscrip- 
tion. A  description  of  such  seal,  with  an  impression  there- 
of, shall  be  filed  in  the  office  of  the  secretary  of  state.  The 
expense  of  procuring  such  seal  shall  be  a  charge  against  the 
state,  and  shall  be  paid  by  the  state  treasurer  upon  the  audit 
and  warrant  of  the  comptroller. 


§  233*  An  appointment  so  made  must  be  signed  by  the 
justices  making  it,  and  immediately  filed  in  the  office  of  the 
Secretary  of  State,  who  must  publish  a  copy  thereof  in  the 
newspaper,  printed  at  Albany,  in  which  legal  notices  are  re- 
quired to  be  published,  at  least  once  in  each  week,  for  three 
successive  weeks,  before  the  holding  of  a  term  in  pursuance 
thereof.  The  expense  of  the  pubUcation  is  payable  out  of 
the  treasury  of  the  State. 


80  Hun, 326.  |  234.  [Am^d  1895,  amendmerU  to  take  ^ed  January  1, 
l6y6.]  The  governor  may,  when,  in  his  opinion  the  public 
interest  BO  requires,  appoint  one  or  more  extraordinary  terms 
of  the  appellate  division  of  the  supreme  court  in  any  depart- 
ment, or  cf  the  special  or  trial  terms  of  the  supreme  court. 
He  must  designate  the  time  and  place  of  holding  the  same, 
and  name  the  justice  who  shall  hold,  or  preside  at  sue  h  term, 
except  of  the  appellate  division:  and  he  must  ^ive  notice  of 
the  appointment  in  such  manner  as,  in  his  judgment,  the 
public  interest  requires. 
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§  235*  [AnCd  1895,  amendment  to  take  effect  January  1, 
18U6.]  Any  jastdce  of  the  supreme  oonrt  has  power  to  hold 
a  special  or  trial  term  of  the  supreme  court  for  the  whole  or 
any  portion  of  the  term;  and  to  act  npon  any  bnsinoss  which 
regularly  comes  before  the  term  in  "vniich  he  is  sitting,  ex- 
cept where  he  is  personally  disqualified  from  sitting  in  a 
pturticnlar  action  or  special  proceeding .  Each  justice  mnst, 
at  all  reasonable  times  when  not  engaged  in  holding  court, 
transact  saoh  judicial  business  as  may  done  out  of  court. 


§  286.     [Repealed  1895,  to  take  effect  January  1, 1896.  ] 


I  237*  lAm*d  1895,  amendment  to  take  ^eet  January  1, 
1896.]  If  a  special  or  trial  term  of  the  supreme  court,  duly 
af ipointed,  is  in  danger  of  failing,  the  appellate  division  of 
the  supreme  court  in  the  department  in  which  such  term  is 
to  be  held,  if  in  session,  or  if  not  in  session,  then  the  gov- 
ernor may  designate  a  justice  or  justices  of  the  supreme 
court,  residing  in  such  department,  to  hold  such  term  lo  the 
absence  of  the  justice  or  justices  assigned  thereto. 


§  238*  [Am*d  1895,  amendment  to  take  effect  Jamuary  1, 
189G.  ]  The  place  appointed  within  each  county  for  holding 
a  special  term  of  the  supreme  court,  at  which  issues  of  fact 
are  triable,  or  a  trial  term  mnst  be  that  designated  by  the 
statute  for  holding  the  county  court. 


§  239*  A  special  term  of  the  supreme  oonrt  may  be  ad- 
journed to  a  future  day,  and  to  the  chambers  of  any  justice 
of  the  court,  residing  within  the  judicial  district,  by  an  entry 
in  the  minutes;  and  then  adjourned  from  time  to  time,  as  the 
justice  holding  the  same  directs.  An  action  triable  by  the 
court,  without  a  jury,  which  was  upon  the  calendar  of  the 
term  before  it  was  adjonmed,  may  be  tried  at  a  term  so  ad- 
journed; and  held  at  chambers,  by  consent  of  both  parties, 
but  not  otherwise.  In  that  case,  the  attendance  of  the  clerk, 
the  sheriff,  the  crier,  or  a  constable,  is  not  required,  unless 
the  justice  directs  one  or  more  of  those  officers  to  attend. 


^ 


^  240.     [Repealed  1895,  to  take  effect  January  1, 1896.] 


r 
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25HIII1, 254;       §241.    [Am'd   1895,  amendmeni  to  take  effect  January  1, 
46  Id.  408.  '  1896.]     A  county  judge  within  bis  county  possesses,  and 
121  N.Y.  679.  upon  proper  application  must  exercise,  the  power  conferred 
bylaw  in  general  language  upon  an  officer  authorized  to 
perform  the  duties  of  a  justice  of  the  supreme  court  at  cham- 
bers or  out  of  court. 


§  242.     [Am'd  1877,  1879,  1895,  amendment  to  take  effect 

,    ^  January  1, 1896.]    A  term  of  the  appellate  division  of  the 

\  7  C4  ^       supreme  cou'rt  must  be  attended  by  the  sheriff  of  tl.e  county 

in  which  it  is  held,  his  under-sheriff,  or  one  of  his  deputies; 

by  not  more  than  three  attendants  appointed  by  such  court, 

one  of  whom  shall  act  as  crier ;  by  the  clerk  of  the  appellate 

division  of  the  supreme  court  appointed  for  the  department 

in  which  the  term  is  held  ;  all  of  whom  must  act  under  the 

direction  of  the  court  or  of  the  presiding  justice.  The  sheriff 

of  the  county  must  cause  the  room  in  which  a  term  of  the 

appellate  division  is  held  to  be  properly  heated,  ventilated, 

lighted  and  kept  comfortably  clean  and  in  order.    The  court 

may  enforce  the  performance  of  that  duty  by  the  sheriff, 

i  The  sheriff  must  also  provide  the  court  with  all  necessary 

'  stationery  and  minute-books,  upon  the  written  requisition 

of  the  court  or  of  the  justice  presiding  at  the  term. 


§  248*  [Am*d  1895,  amendment  to  take  (jffect  January  1, 
1896.]  The  fees  of  the  sheriff,  and  such  attendants  for 
attending  a  term  of  the  appellate  division  and  all  expenses 
incurred  by  a  sheriff  in  obedience  to  the  last  section  must 
be  audited  by  the  comptroller  and  paid  out  of  the  treasury 
of  the  State. 


-4. 


ARTICLE  SECOND. 


Thb  Supbbmb  Coubt  Repobtxb. 


g  244.  Designation    of     supreme  same  purpose. 

court  reporter.  g  248.  Papers  and  opinions  to  be 

246.  Term  of  office ;   how  ap-  furnished  to  the  reporter. 

pointed  and  remored.  249.  Duty  of  reporter ;  no  sal- 

246.  Meeting  for  appointment  ary  to  be  paid  to  him, 

or  removal.  250.  Price  of  the  yolumes  of  re- 

247.  Special    meeting   for  tiie  ports. 


§  244.     [  RepeaUd  1895,  to  take  effect  January  1.  1896.  ] 
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§245**  [Amd  1895,  amendment  to  take  effect  t,anuary  1, 
18%.  J  Tbe  term  of  office  of  the  supreme  court  repor  er  is 
five  years  from  the  time  of  his  appointment,  and  until  bis 
successor  is  appointed  and  qnalities.  He  must  bu  appointed 
and  may  be  rem  *Yed  for  o.iuse,  by  the  j  ustices  of  the  appel. 
late  diTisions  of  tbe  supreme  court,  or  a  mitjority  of  such  of 
them  as  attend  at  a  convention,  held  as  prescribed  in  the 
next  two  sections.  A.n  appointment  or  remoyal  must  be  in 
writing ;  it  must  be  signed  by  the  justices  making  it,  and 
filed  in  the  office  of  the  secretary  of  state;  otherwise  it  is  of 
no  effect. 


§  246.*  [Am'd  1877, 1895,  amendmevU  to  take  ^ed  January 
1,  18%.]  The  justices  of  the  appellate  divisions  of  the 
supreme  court  must  meet  in  convention,  at  the  capitolin  the 
city  of  Albany,  at  noon  of  tbe  day  when  the  term  of  office 
of  the  supreme  couit  reporter  expires,  for  the  purpose  of 
appointing  a  supreme  court  reporter  in  his  place.  If  that 
daV  is  a  Sunday  or  a  public  holiday,  the  convention  must  be 
held  at  the  same  time  and  place,  on  the  first  day  thereafter 
not  being  Sunday  or  a  public  holiday.  If  an  appointment 
is  ntt  made  at  sucb  a  meeting,  it  may  be  made  at  a  special 
meeting  of  the  convention,  held  as  prescribed  in  the  next 
section.  The  supreme  court  reporter  may  be  removed  at 
such  a  special  meeting. 


^247»*  [Am*d  1895,  amendment  to  take  effect  Jannary  1, 
1896.]  A  special  meeting  of  the  convention,  for  the  appoint- 
ment or  removal  of  a  supreme  court  reporter,  must  be  beld 
at  the  capitol  in  the  city  of  Albany;  but  it  may  be  adjourned 
to  any  other  place.  It  may  be  caUed  by  a  presiding  justice 
by  written  or  printed  notice  stating  tbe  object  of  the  meet- 
ing, and  served  personally  or  through  tbe  post-office,  upon 
each  of  the  justices  of  the  appellate  divisions  of  the  Bupreme 
couri  at  least  two  weeks  bef«  re  the  time  appointed  therefor. 
If  ^h  3  object  of  the  meeting  is  to  consider  tbe  question  of 
the  removal  of  the  snpreme  court  reporter  th^  notice  niust 
be  accompaoied  with  a  copy  of  the  grounds  alleged  for  the 
remov.il;  and  both  must  be  served  upon  the  supreme  court 
rep  -rt  r,  prrsonally,  or  V»y  leaving  them  at  his  last  place  of 
residence,  with  some  person  of  suitable  nge  and  discre- 
tion, nt  least  ten  days  before  the  time  appointed  for  the 
meeting. 


?  248.  [Am'd  1895,  amendm.ent  to  take  effect  January  1, 
1896.]  In  each  cause  heard  by  the  appellate  division  of  the 
supreme  court,  the  attorney  or  counsel  for  each  party  must 
deliver  to  the  clerk  of  said  appellate  division,  for  the  use  of 
the  supreme  court  reporter,  a  duphcate  of  each  paper  f  ur- 

♦  POYlbtf al  itfhether  these  (iectipns  were  repealed  bjr  L.  1896  c.  946,  |  ^, 


r 
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nished  by  him  for  the  use  of  tho  court.  The  ckd*k  inast 
collect  Bnch  papers  from  the  counsel;  and  immediately  after 
the  adjournment  of  the  term,  he  must  transmit  tbem,  and 
certified  copies  of  all  the  decisions,  m^ide  at  that  term,  to  the 
supreme  court  reporter,  at  the  latter's  expense.  Each  judge 
who  renAers  a  writteu  opinion  in  a  cause  decided  by  the 
appellate  division,  must  transmit  it,  or  a  *  ertified  copy  U&ere- 
of,  to  the  supreme  court  reporter,  who  must  pay  the  expense 
of  transmission,  aud  also,  where  a  copy  is  transmitted,  the 
expense  of  copyiog,  not  exceeding  eight  cents  for  each 
folio. 


§  249.  [Am*d  1885,  1893,  1895,  amendment  to  take  ejfed 
January  1,  1896.]  The  supreme  court  reporter  is  not  en- 
titled to  ii  salary.  He  must  report  and  puiilish  such  of  the 
decisions  xt  the  terms  of  the  appellate  division  or  spt-cial 
terms  of  the  court  as  he  deems  it  for  tue  public  interest  to 
h  ive  reported.  He  mu^t  also  report  autl  puoHsh  the  deci- 
sioni  I  a  p  articular  case,  wuicli  tbe  court,  at  a  term  of  the 
iippe  late  (ii vision  or  special  term,  sptcially  directs  him  to 
report.  He  must  prepare  for  each  volume  und  cause  to  be 
piiblislied  tb  ere  with,  the  usual  digest,  head  notes,  table  of 
contents  and  index. 


ou 


/^?7 


§250.  [/Im'dl893,  1894,  1895,  amendment  to  take  effect 
Jaiiuirylt  18->6.1  the  supreme  court  reporter  must  cause 
thr)  reports,  pubiisheii  as  prescribct  in  the  last  section,  to 
be  kept  coostautly  foir  ^ale  top  rsous  within  the  State,  at  a 
pri(^e  not  exce  ding  tw  •  dollars  and  fifty  cents  for  a  bound 
volume  of  n  it.  lesn  than  seveu  huudrel  pages.  He  mav  also 
cause  advance  sheets  to  be  published  at  not  to  exceeil  fifty 
tsents  a  volume,  lie  must  cause  a  copy  of  each  volume  of  the 
reports  as  soon  as  printed  to  be  d  Uvered  to  eaih  judge  of 
the  court  of  appeals,  and  each  ja-itice  of  the  supreme  conit 
during  his  term  of  office. 


ARTICLE  THIRD. 


Stenoobaphebs  . 


261. 

Sttinographers  in  first  dis- 
trici. 

262. 

Stenographers    fo^    extra 

§  257. 

termH  in  New  York  city. 

258. 

253. 

Steaographens     for     oyer 

and    terminer     in     New 

2.'S9 

York  city. 

2m. 

264. 

Stenographer      in     Kings 
county. 

261 

266. 

His  assistant. 

996. 

Stenographers     in     other 

262. 

coanties  of  second  judi- 
cial districts 

Their  salaries  ;-how  paid. 

Stenographers  for  certain 
j  udicial  districts 

Their  salaries  ;  how  paid. 

Their  cxpcnsps ;  how  paid. 

Additional       Htenographer 
when  two  courts  held  ^t 
th  ^  saine  time, 
262.  Temporary  stenogmpherr- 
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§2aU  [Am*dlSSi),  1883,  1892,  1895,  amendment  to  take 
0ed  Janttaiff  1,  1896  ]  If  tlie  justice  pre^ding  requires  a 
copy  of  liny  proceedings,  wrilten  out  at  length  fiom  steno^ 
graphic  notes,  he  may  make  an  order  directing  one  half  o^ 
the  stenographer's  fees  therefor,  to  be  paid  by  each  of  the 
parti  s  to  tue  notion  or  special  proceeding,  at  the  rate  of  ten 
cents  for  each  folio  so  written  out,  abd  may  enforce  payment 
ther  of.  Any  such  copy  8hHU  be  aco<  ssible  to,  aud  may  be 
examined  by,  any  of  the  counsel  in  the  cause  If  there  are 
two  or  more  parties  on  the  same  Hide,  the  order  may  direct 
either  of  t*  em  to  pay  the  sum  payable  by  their  side,  for  the 
stenographer's  lees  ;  or  it  may  apportion  the  payment  there- 
of among  them,  ns  the  justice  deems  just 


§  252.     [Repealed  1895,  to  take  effect  January  1,  1896. J 


§  253.     [Repealed  1695i,  U>  take  effect  January  1,  1896. ] 


§  254.     [Am'd  1884,  1895,  amendment  lo  take  iff ed  January       i  <Yq  ^ 
1,  1896.]     The  jiislices  of  the  supreme  conrt,  residing  in  the  > 

county  of  KingH,  or  a  majority  of  them,  may  appoint,  and  I  8'  9  T 
may  at  pleasure  remove,  seven  stenographers  who  shall 
severaly  atten  1,  as  directed  by  the  respective  justices  ap- 
pointing them,  the  terms  of  the  nppellate  division  and  trial 
»ind  special  terms  of  the  supreme  court,  in  the  county  of 
Kings  and  shall  each  receive  nn  annual  s  ilary  of  twenty-five 
hundred  dollars,  nnd  th«  expense  i  hereof  shall  be  rained  with 
the  annual  t  ix  levy  as  a  county  char>^e. 


§  255«  The  steno^^rapher  appointed  as  prescribedlin  the 
last  st-ction,  may,  with  the  consent  of  the  judge  holding  or 
presiding  at  a  special  t^rm  of  the  Rupreme  court,  or  term  of 
the  circuit  court,  or  court  (>f  oyer  and  terminer,  employ  an 
assintant  stenograpLer,  to  aid  hitn  in  the  discnar^e  of  Lis 
duties  at  that  term,  whose  rompensation  must  be  paid  by 
the  stenographer,  and  sha  1  not  become  a  county  charge. 


§  266*    L ^wi'^*  1^77,  189">,  amendmerd  to  iakz  fffeci  Jan^tary 

1, 1896.]     Each  justice  of  the  Kupr  me  court  for  the  second 

judicial  district  who  does  not  reside  in  the  county  of  Kings, 

must  appoint,  and  may  at  pl«^Asure  remc  ve  a  Htt^n<»grapL'er, 

who  must  attend,  as  directed  by  the  justice  appointing  him, 
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the  terms  of  the  appellate  division  and  the  trial  and  special 
terms  of  the  sapreme  coart,  held  in  the  counties  of  Suffolk, 
Qaeens,  Richmond,  Westchester,  Rockland,  Putnam,  Datch- 
ess,  or  Orange,  and,  when  not  thus  officially  eugaged,  the 
stated  terms  of  the  county  court,  in  each  of  these  counties. 


§  257.  Each  stenographer,  appointed  as  prescribed  in  the 
last  section,  is  entitled  to  a  salary  fixed  bylaw.  To  make 
up  and  pay  the  salaries,  the  board  of  supervisors  of  each  of 
the  said  counties  mast  annually  levy,  and  cause  to  be  col- 
lected, as  a  county  ciiarge,  a  proportionate  part  of  the  sum 
necessary  to  pay  the  same,  to  be  fixed  by  the  Comptroller  of 
the  State,  in  accordance  with  the  amount  of  the  taxable  real 
and  personal  property  in  each  county,  as  shown  by  the  last 
annual  assessment-roll  therein.  The  treasurer  of  eaoh 
county  must  pay  over  the  sum  so  raised,  to  the  Comptroller 
of  the  State,  who  must  thereupon  pay  the  salary  of  each 
stenographer  in  equal  quarterly  payments,  under  the  direc- 
tion of  the  justice  making  the  appointment. 


§  2->8.  [ArrCd  1882,  1883,  1884,  1885,  1886,  1887,  1888, 
1890,  1893,  1894,  J  893,  amendment  to  take  fffect  January  1, 
1896. J  In  aildition  to  the  stenographers  appointid  under 
special  laws,  the  jnslices  of  the  supreme  court  or  a  majority 
of  them,  foi'  each  judicial  district  excepting  the  first,  second, 
fifth,  seventh  and  eighth,  shall  appoint,  and  may  at  pleasure 
remove,  three  stenographers.  The  justices  of  the  supreme 
court,  or  a  majority  of  tbem,  for  the  fifth  and  seventh  judi- 
cial districts,  shall  appoint,  and  may  at  pleasure  remove, 
four  stenograph i-rs  of  the  supreme  court  for  each  of  such 
districts.  The  justices  of  the  supreme  court  for  the  eighth 
judicial  district  shall  appoint,  and  may  at  pleasure  remove, 
seven  ste'Ographers  of  the  supreme  court  for  such  district. 
Each  of  tne  stenographers  shall  attend  such  special  and  trial 
terms  of  the  supreme  court  in  his  judicial  district  as  he  shall 
be  assigned  to  attend  by  the  JQstices  of  the  supreme  courts 
or  a  majority  of  them,  for  such  district.  Each  of  such  sten. 
ographers  sha  1  receive  an  annual  silary  of  twenty.five 
hundred  doUnrs,  to  be  paid  by  the  comptroller  of  the  State 
in  equal  quarterly  paymentR,  upon  the  certificate  of  a  justice 
of  the  supreme  court  of  the  judicial  district  for  which  he 
shall  have  been  appointed. 


§259.  [/lm,'d  1885,  1889, 1890.]  To  provide  the  means  to 
pay  Euch  salary  the  Comptroller  of  the  State  shall,  on  or  be- 
fore the  first  day  of  November  in  each  year,  fix  and  transmit 
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to  the  clerk  of  the  Board  of  Snperrisors  in  each  of  th« 
ooimties  in  said  district  a  statement  of  the  sum  to  be  raised 
by  snoh  Board  of  Sapervisors,  in  accordance  vith  the  amount 
of  taxable  real  and  personal  property  in  each  of  said  counties 
asabown  by  the  last  annual  assessment- roll  therein.  The 
Boar.ls  of  SuperYic('>r8in  each  of  such  counties  shall  annually 
leyy  and  cause  to  be  collected  in  such  county,  and  to  be  paid 
oyer  to  the  county  treasurer  thereof,  the  sum  so  fixed  by  the 
Comptroller  to  bo  raised  I'y  such  Board  of  Supervisors,  and 
such  conn ty  treasurer  shall  pay  such  sum  to  the  Comptroller 
of  the  State  for  the  payment  of  sad  salaries  Until  the  first 
day  of  January,  eighteen  hundred  and  ninety  one,  the  clerks 
of  the  couuties  com(»osing  the  seyenth  judicial  district  in 
which  a  term  of  conrt  specified  in  eection  oue  of  this  act  is 
held,  must  furnish  the  stenographer  attending  thestime  with 
a  certificate  of  the  n  nmber  of  days  tWe  term  has  been  in  ses- 
sion. Upon  the  certificate  so  furnished,  the  supreme  court 
or  speciHl  term  thereof,  held  within  said  judicial  district, 
may,  not  oftener  than  once  in  six  months,  by  order,  appor- 
tion to  each  county  in  s^iid  district  such  a  portion  of  the 
stenographer's  salary  as  the  number  of  days  during  which 
one  or  more  terms  were  in  session  in  that  county  bears  to 
the  whole  number  of  days  during  which  the  terms  were  in 
session  in  that  district  since  the  last  apportionment  was 
made.  Upon  the  presentation  of  a  certified  copy  of  such  an 
order  each  county  treasurer  must  pay  to  the  stenographer,* 
from  the  court  fund,  or  the  fund  from  which  jurors  are  paid, 
the  sum  so  apportioned  to  his  county. 


§  260.  Each  of  those  stenographers  is  also  entitled  to 
payment  of  his  actual  and  necessary  expenses,  while  attend- 
ing court,  including  stationery  and  ten  cents  for  each  mile 
for  his  actual  travel,  between  the  place  of  holding  each  term 
and  b  i s  residence,  going  and  retumi  n  g,  or  from  term  to  term , 
as  the  case  may  be.  The  amount  thereof  must  be  certified  by 
the  j  udge  holding  or  presiding  at  the  term,  and  must  be  paid, 
upon  his  certificate,  by  the  treasurer  of  the  county  where 
the  term  is  held,  from  the  court  fund,  or  the  fund  from  which 
jurors  are  paid.  But  mileage  shall  not  be  computed  beyond 
the  bounds  of  the  judicial  district,  except  where  the  usual 
Ime  of  trayel,  from  one  point  to  another  within  that  district, 
passes  partly  through  anotiier  judicial  district. 

3  261.     [Repealed.] 


§  262.  [Am*d  1890,  1895,  amendment  io  take  fffeci  Sefh 
Umber  1,  1895.]  If  an  official  stenographer  shall  not  be  m 
afcteDdance  at  a  term  of -the  circuit*  court,  special  term  of  the 
supreme  court,  or  court  of  oyer  and  terminer,  *  where  issues 
of  fact  are  triable,  the  justice  presiding  at  the  term  may,  in 

*  Circuit  coarts  and  courts  of  oyer  and  terminer  abolished  from  and 
after  the  last  day  of  December  1896,  and  their  jurisdiction  vested  In  the 
rapreme  court  by  Article  YI,  section  6,  of  Constitution  adopted  in 

mi. 
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bis  d'lBcretioD,  employ  a  steDographer,  who  shall  be  paid 
such  compeDsataon  as  the  justice  shall  by  his  certificate  fix, 
not  to  exceed  ten  doliarH  for  each  day's  attendance,  and  ten 
cents  for  each  mile  for  tra'vel  to  and  from  his  residence  to 
the  place  where  the  term  is  held,  together  with  a  reasonable 
sum  for  his  necessary  expenses  and  stationery.  The  sum  so 
fixed  shall  be  a  charge  upon  the  county  in  which  the  term 
shall  be  held,  and  shall  be  paid  by  the  county  treasurer  upon 
such  Certificate,  from  the  court  fund  or  the  f  and  from  which 
jurors  are  paid.  If  the  official  stenographer  of  the  judicial 
district  in  which  such  tirm  shall  be  held  shall  haTe  been 
duly  assigned  to  attend  such  term,  and  it  does  not  appear  to 
the  satisfaction  of  the  justice  that  the  failure  to  attend  was 
excusable,  the  justice  may  cause  an  order  of  the  court  to  be 
entered  at  such  term,  that  the  portion  of  the  sum  so  paid  by 
the  county  treasurer,  which  was  allowed  for  the  per  diem 
compensation  for  the  services  of  the  stenographer  employed 
at  sach  term,  shall  be  deducted  from  the  salary  of  the  official 
stenographer  who  shall  have  been  so  assigned  to  attend  such 
term,  and  the  clerk  of  sach  county  shall  transmit  to  the 
comptroller  a  certified  copy  of  such  order,  and  the  comp- 
troller  shall  deduct  such  amount  from  the  salary  of  such 
official  stenographer  and  pay  the  same  to  the  treasurer  of  said 
county. 


TITLE  ni. 

Superior  cily  courts,* 

Abticlb  1.  ProTisioDB  applicable  to  all  the  snperioT  city  courts. 

2.  ProTisioas  exclnsircljr  applicable  to  the  court  of  common 

pleas  for  the  city  and  cotinty  of  New  York,  and  the 
superior  conrt  of  the  city  of  New  York. 

3.  Provisions  exclnsirely  applicable  to  the  superior  court  of 

l^ui&lo. 

4.  Provisions  exclusively  applicable  to    the    city    court  of 

Brooklyn. 


*  §  3,  0.  946,  L.  1895,  piovi  les  as  follows  : 
All  actions  and  proceedings  pending  in  the  superior  court 
of  the  city  of  New  York,  the  court  of  common  pleas  for  the 
oity  an  I  couQty  of  New  York,  the  superior  court  of  Baffalo, 
the  city  conrt  of  Brooklyn,  the  circuit  courtH  and  court  of 
oyer  and  terminer  in  the  several  c  ainties  of  this  State,  on  the 
first  day  of  January,  tighteen  hnndred  and  ninety-six,  are 
hereby  transf  rred  to  the  snpreme  courc  for  hearing  and 
deterininatioH  by  said  cour>,  in  the  sever  lcoint«esin  which 
said  courts  in  which  aaid  a(;tious  and  proceedings  shall  then 
be  pen  ing,  havo  h  reto  ore  fxistel,  and  all  actions  and 
proceedings  pending  i  I  the  conrt  of  sessions  in  the  seYeral 
counties  of  this  ytate,  except  ti  e  county  of  New  York,  are 
hereby  transferred  to  the  county  c-mrts  iu  the  several 
oountiPM  in  which  said  actions  and  procee  iu^s  shall  then  be 
p-  nding. 

Thi*  to  conform  to  Article  VI,  §5,  of  Gonstituti on  adopted 
in  1894. 


$i  263-265         ^OTERlOB  CITY  OOUKXS. 


a 


ABTIOLE  FIRST. 


Pbotisions  appuoablb  to  ajjL  thb  Supebiob  Oitt 

GOUBTB. 


g  263.  General  jarisdiotion  of  the 
superior  city  codrts. 

264.  Domestic        corporations, 

etc  ,  when  deemed  resi- 
dents, etc.. 

265.  Where  there    are   two  or 

more  defendants. 

266.  Jurisdiction    to    be    pre- 

snmed  ;  want  of  jurisdic- 
tion matter  of  defence 

267.  Jurisdiction,  etc.,    to    be 

.  co-extensive  with  that  of 
supreme  court. 

268.  Id  ;  in  special  proceedings 

out  of  court. 

269.  Actions,    etc .  may  be  re- 

moved     into      supreme 
court. 

270.  Where,  and  in  what  cases, 

order  for  removal  to  be 
granted. 

271.  Appeal  from  order  of  re- 

moval. 

272.  Order  to  stay  proceedings 

to  procure  removal. 
27S.  Removal  to  supreme  court. 


supreme 
court  by 


when  judges  of  city  court 
cannot  act. 
§  274.  Bemoval     from 
court    to    city 
consent. 

275.  Duty  of    clerks  when  re- 

moval maue 

276.  Bemoval  not  to  affect  val- 

idity of  former  proceed- 
ings, etc. 

277.  When    county  judge  may 

make  order. 

278.  Power  to  send  process  to 

any  county. 

279.  Proceedings      commenced 

before  one  judge  may  be 
continued  before  another. 

280.  Appointment  of  terms,  etc. 

281.  General    terms    by  whom 

held,  etc. 

282.  Id.;  special  and  trial  terms. 

283.  New  records,  etc.,  in  place 

of  those  mutilated  or  in- 
jured. 

284.  Olerks  and  deputy-clerks. 

285.  Special  deputy-clerks. 


§  263.     [Repealed  1895,  to  take  effect  January  1,  1896.1     CL    (  ^  ^  ^ 


§  264.     [Bepeakd  1895,  to  tak^  effect  January  1, 1896.  ] 


a    /  t 


^1 


§  265.     [Repealed  1895,  to  tike  effect  January  1,  1896.]     <X^    t  ^  ^  T 


r 


M  dlfl^tiRIOR  CfTY  COtlBM,         |^lM-i! 


«      I 


CX     /  S^  ?  7      ^  2^     [/2«peaZecI  1895,  to  idke  ^tet  Jamary  1,  189(k] 


O^    J  ^  <jl    }  ^^7«     iRepealtd  l&d5,  to  toA.«  ejgTeci  January  1»  18d6.] 


0^     /   *"  9  7    S  ^^^*    t%>««^<i  1S95,  to  <aikc  effect  January  1, 1896.] 


o^ 


7  ^9  7  §  ^^^*     t^«P«a^  ^^dS*  ^  <a^«  «jS^<sc<  January  1,  1896.] 


i  .^  ^  -,  §  2^^-     t^«P«<»^  1^^5,  to  tofcc  fjgrec/  January  1,  1896. J 


(K,      I 


^  a  n     I  271«     [Repealed  1895,  to  toike  ^ec/  January  1,  1896.] 


OC 


I  <g  Q-\  i  272«     [Repealed  1896,  to  foibe  efftd  January  1,  1896.] 


<:^- 


V  <^  ft-n    S  27d.     t^«f>««^«^  1S95,  to  toA;6  cj^uc^  Jant^ry  1, 1896.] 


rv     \  *i  <^1  S  274.     [RepeaUd  1895,  to  tofcc  ^iSTec^  Jan»jairyU  1896. J 


^  ^  ^  ?  7    I  ^75.     [Repealed  1895,  to  <afc«  cjEiTcc*  Jdnmry  1.  1896.1 


If  *r«-^      sWBRioB  otri  ootjRm  « 


$276.     [IUpeaiedlS95,  to  take  (ffect  January  1,1896.]    Cu    /S'fJ 


§  277.     iRepMikd  1895,  to  take  efftd  Janmry  1, 18960  *>^    I  ^  S  "1 


§  278.     [Repealed  1895,  to  take  effect  January  1,  1896.]  (X^  \  ^  ^"V 


§279.     lRepeaiedlS95,  to  take  effect  January  1,1896,}     CL.  N-^^"^ 


§280.     [Repealed  189^,  to  take  effect  January  1, 1S96,}     cy^  ^^^'^^ 


§  281.     {Repealed  1895,  to  take  effect  January  1, 1896.] 


§  282.     [Repealed  1895,  to  take  effect  January  1,  1896.] 


§  28S.     [Repealed  1895,  to  take  fffed  January  1, 1896.] 


§  284.     [Ripeakd  1895,  to  take  0eet  January  1, 1896.] 


§  28d«     [  Rep»(ded  189d,  io  (dice  ^jOTed  «Amitaf^  1»  1896.  ] 


r 


5d  N.  Y.  COMMON  PLEAS-SUPEEIOB  OoOHT.  §§286^2$! 


ARTICLE  SECOND. 

PbOYISIONS     KKOIiTTBIYSLT    APFUCABLI     TO     THX     GOTTKP     OF 

Common  Pleas  fob  the  Oitt  and  County  of  New  Yobk, 

AND  THE  SUPBBIOB  COUBT  OV   THE  CiTY  OF  NeW  YoBK. 


§  286  Special  jariBdiotion  of  the  offices. 

common  pleas.  8  289.  Steaograpbers. 

287.  Each  court  to  conaist  of  six  290.  Stenographer     for      extra 

fudges ;  chief -jadge.  term,  i 

288.  AsdiitantB,  etc  .  In  clerk'g  291.  Criers. 


§  286*     [Repealed  1895,  to  take  ^ect  January  1,  1896.} 


§  287.    [Bepealed  1895,  to  take  effect  January  1,  1896.  J 


§  288,     iBepeaUd  1895,  to  take  t^ect  January  1, 1896.] 


§  289.     [Repealed  1895,  to  take  effect  January  1,  1896.] 


§  290.     [Repealed  1895,  to  take  effect  Jgmmiry  1,  1896.] 


§  291.     [Bepeaied  1895,  to  take  effect  January  1, 18d6<  ] 


292-296    SlJPEttlOit  COUR*  OF  Bti^^ALO. 


6ft 


ARTICLE  THIRD. 


Pbotisions  exclusiyely  applioable  to  the  Sxtfsbzob 

GoTTBT  OF  Buffalo. 


I  292.  Additional  jnrisdictfon. 

293.  Id.:     in    special   proceed- 

ings. 

294.  Exclusive  powers    in  cer- 

tain cases. 
296.  Oonrt  to  consist  of  three 
Jodges ;  chief -judge. 

296.  Nomber    of    general  and 

trial  terms. 

297.  iBBties  of  law  to  be  tried  at 

general  term. 

298.  Clerk  may  charge  fees.^ 

299.  Depaty-cierk    and  special 

deputy -clerk. 


I  900.  Stenographer. 

301.  Crier. 

902.  SheriiT,  oonstablM,  etc., 
to  attend  conrt;  spe- 
cial powers  in  contempt 
casee*  etc 

303.  Assessors  to  return  jury 
list.  QnaliAcations  of 
trial  jurors- 

904.  Drawing  trial  jurors. 

306.  Notifying  trial  jurors ; 
their  fees. 

306.  Additional  jurors  may  be 
ordered. 


i  292.     [BepecUed  1895,  to  take  effect  January  1, 1896.] 


i  298.    \RepeaM  1895,  to  take  effect  Jamary  1, 1896.] 


I  294.     {Eeptdied  1895,  to  take  effect  Jaimary  1, 1896*7 


§  295.     [Repealed  1895,  to  take  ^ect  January  1, 1896wl 


§  296.     [Repeakd  1896,  to  take  effect  Jarvuary  1,  1896^ 
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§  297.     [Repealed  1895,  to  take  ^eet  January  1, 1896.] 


§  298.    [Repeakd  1895.  to  take  effect  January  1, 1896.] 


^  290.    [Repealed  1895,  to  lake  effect  January  1, 1896.] 


§  300.     [Repealed  1895,  to  take  effect  Janunry  1, 1896.] 


§  301.     [Repealed  1895,  to  take  effect  January  1, 1896.] 


§  302.    [Repealed  1895,  to  take  effect  January  1,  1896.] 


§  303*     [Repealed  1895,  to  take  effect  January  1,  1896.] 


§  304*    [Repealed  1895,  <o  take  effect  January  1, 1896.] 


g  80s5«     [i^epeoied  1895,  to  take  effect  January  1, 1896.] 


i  fUHL    [Repealed  1895,  to  take  effect  January  1,  1896.] 


§§307-313      01  lY  COURT  OF  BROOKLYN.  (HL 


ARTICLE  FOUaTH. 

PSOYISIONS  EZOLUSIVXI/T  IPPLICABIiB  TO  THB  CiTT'CoVRT 

OF  BbOOKIjTV. 


8  907.  Ck)iirt  consiste    of    three        g  310.  Clerk  may  charge  fees. 

judges  ;  chief  jndge.  311.  Sheriff,  etc.,  to  attend 
306.  Court  always  open;  num-  terms. 

ber  of  trial  terms.  312.  Expenses  to  be  a  county 
309.  Appointment    of     deputy-  charge. 

clerk    and    assistants   to  313.  Stenograpben. 

olerk. 


J  307.     [lUpeaUd  1895,  to  take  ^fect  January  1,  1896.] 


§  308«     [Repealed  1895,  to  take  effect  January  1,  1896.] 


§  309.     [Repealed  1895,  to  take  effect  January  1,  1896.] 


§  310.     [Repealed  1895,  to  take  effect  January  1, 1896.] 


§  311.     [Repealed  1895,  to  take  effect  January  1, 1896.] 


§  312.     [Repealed  1895,  to  take  effect  January  1, 1896.] 


i  81 8*     [Repealed  1895,  to  take  ^ect  January  1, 1896«] 


I 


1 


r 
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TITLE  IV. 


The  eUy  court  of  the  city  of  New  York, 


315.  Jiirisdiotion. 

H16.  The  last  section  limited. 

317.  Jurisdiction      in     marine 


to     naturalise 


eaases. 

318.  No  power 
aliens. 

819.  Removal  of  action  to  su- 
preme court  from  city 
court. 

320.  Jastices ;    their    general 

duties. 

321.  How      suspended      from 

office. 

322.  Chief-justice;    how  desig- 

nated; his  general  duties, 
etc. 

323.  Jastices  may  make  rules. 

324.  Court  when  open;  justices 

to  designate  terms;  rou- 
tine of  business  at  the 
terms,  etc. 

326.  Terms,  where  held;  publi- 
cation of  appointments. 

826.  Justices  may  take  oaths, 
acknowledgments,  etc. 


S  327.  OrdenSy  etc.,  how  made. 

328.  Clerk,     deputy-clerk    and 

assistants. 

329.  General  duties  of  deputy- 

clerk. 

330.  Special  deputy-clerks. 

331.  Clerk  to  account  monthly 

for  fees,  and  pay  oyer  the 
same. 

332.  Stenographers. 

333.  Interpreter. 

834.  Id.;  penalty  for  mis- 
conduct. 

385.  Court  may  appoint  attend- 
ants, etc. 

336.  Interpreter     and     attend- 

ants not  to  receive  fees. 

337.  Suspension  of  an  officer  of 

the  court. 
838.  What    mandates   may   be 

executed     without     the 

city. 
889.  Direction    and    execution 

of  mandates. 


§S14.     [Repealed  IS71.} 


8  1208.Bub'd 
4,  Consol. 
Act. 


§  315*  [Amd  1877,  1895,  amendment  to  take  effect  January 
1,  J  896.]  '1  he  jurisdiction  of  the  city  court  of  the  city  of 
New  York  extends  to  the  following  cases: 

1.  An  action  against  a  natural  person,  or  against  a  foreign 
or  domestic  corporation,  wherein  the  complaint  demands 
j  udgment  for  a  sum  of  money  only,  or  to  recover  one  or 

more  chattels,  with  or  without  damages  for  the  taking  or  the 
detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real 
proiHerty  in  the  city  of  New  Yorlc,  created  as  prescribed  by 
statute,  in  favor  of  a  person  who  has  performed  labor  upon 
or  furnished  materials  to  be  used  iu  the  construction,  altera- 
tion or  repair  of  a  building,  t  ault,  wharf,  fence  or  other 
structure:  or  who  has  graded,  filled  in  or  otherwise  improved, 
a  lot  of  land,  or  the  sidewalk  or  i  tre.t  in  tront  of  or  adjoin- 
ing a  lut  of  laud. 

3.  An  action  to  foreclose  or  enclose  *  a  lieo,  for  a  sum  not 
exceeding  two  tbousiind  dollars,  fixclusive  of  interest,  upon 
one  or  more  chattels. 


*  So  in  original. 


^ 
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4.  The  talking  and  eutry  of  a  judgiiitnt,  upon  the  confes- 
sion of  cue  or  more  d^  fendauts,  where  the  sum,  for  which 
judgment  is  confessed,  does  not  trxceed  two  thousand  dol- 
lars, exclusive  of  ioterest  from  the  time  of  making  the  state- 
ment npon  which  tbe  jndgment  is  enter  d. 


§  316.     [Am*d  1879,  1889.]  The  jurisdiction  conferred  by   i  1209.  Cou- 
th e  last  section  is  subject  to  the  following  limitations  aiid  sol.  Act 
regulations: 

J .  In  an  action  wherein  the  complaint  <!(  mands  j  ndgment 
for  a  sum  of  money  only,  tbe  sum  for  which  jndgment  is 
rendered  in  f  >iyor  of  the  plaintiff,  cannot  exceed  two  thou^aiid 
dollars,  exclusive  of  interest,  and  costs  as  taied;  exce|  t 
where  it  is  brought  upon  a  bond  or  undertakiog,  given  in 
an  action  or  hpeoial  proceeding  in  the  same  court,  or  Lefoie 
a  justice  thereof;  or  to  recover  dn  mages  for  a  breach  of 
promise  of  marriage;  or  where  it  is  a  marine  cause,  as  that 
expi  ession  is  defined  in  the  next  section.  Where  the  action 
is  brought  upon  a  bond  or  other  contract,  the  judgment 
must  be  for  thesum  actually  due,  without  regard  loiipenalfy 
therein  contained ;  and,  where  the  money  is  pavaLle  iniLstal- 
ments,  successive  actions  may  be  brought  for  the  instalments 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels  a  judgment 
cannot  be  rendered  in  favor  ot  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  valtie  of  which  exceeds  two  thousand 
dollars. 


§817.  [Am'dlHd^^ammdmentto take  0ect  January l^lSdSi]  8I210,  Con- 
The  city  C'»nrt  of  the  city  of  New  York  possesses  the  tame  I°i*Y*fl" 
jurisdiction  in  the  following  actions  as  the  supreme  court  of  g.>o       "**^' 
the  State : 

1.  An  action  in  f  tvor  of  a  person,  belonging  to  a  vessel  iji 
the  merchant  seivice,  against  the  owner,  master,  or  com- 
mander thereof,  for  the  reasonable  value  of  services,  or  for 
the  breach  of  a  contract  to  pay  for  services  rendered  or  to 
be  rendered  ou  bo  rd  of  the  Teasel,  during  a  voyage,  wholly 
or  partly  performed,  or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  :  gainst  a  person,  belonging  to 
or  on  board  of  a  vessel  in  tbe  merchant  service,  to  recover 
damages  for  an  assault,  battery,  or  false  imprisomtient  com- 
mitted on  board  the  ve-sel,  upon  the  high  seas,  or  in  a  place 
without  the  United  States.  But  this  section  does  not  confer 
npoLi  the  dty  court  authority  to  proceed,  as  a  court  of  ad- 
miralty or  maritime  jurisdiction. 


§  81 8.     The  court  has  not,  nor  has  either  of  the  justices   •  1213,  Con- 
thereof,  power  to  naturalize  an  alien,  ■^*  ^*^*' 
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§  819.  [Am'd  1895,  amendmeni  to  take  ^td  January  1, 
1896 .J  The  supreme  court,  at  a  terotheld  in  the  first  judi- 
i  1214,  Con-  ^^  district,  may,  by  an  order  made  at  any  time  after  joiuder 
pol.  Act.  of  an  issue  of  fact,  and  before  the  trial  thereof,  remoye  to 
M  Hud,  241.  itself  an  action  brought  in  the  city  court,  for  the  purpose  of 
changing  the  place  of  trial  thereof.  Where  an  order  for 
removal  is  mane,  an  prescribed  in  this  section,  the  place  of 
trial  must  be  changed  by  the  same  order  to  another  county, 
and  the  subsequent  proceedings  therein  must  be  the  same 
as  if  the  action  had  been  originally  brought  in  the  supreme 
court.  The  provisions  of  se  jtions  three  hundred  and  forty- 
four,  three  hundred  and  forty -five  and  three  hundred  and 
forty-six  of  this  act,  apply  to  an  application  to  remove  Huch 
an  action,  and  to  the  proceedings  upon  and  subsequent  to 
the  removal,  as  if  the  city  court  were  specified  in  those  sec- 
tions in  place  of  the  county  court,  and  a  justice  thereof  in 
place  of  the  county  judge. 

I  1216,  Con-  §  320.  lAni'd  1877.]  The  court  consists  of  six  justices,  tme 
sol.  Act.  Qf  whom  is  the  chief-justice  of  the  court  Each  justice  must 
perform  his  share  of  the  labors  and  duties  appertaining  to  the 
office.  One  of  the  justices  must  attend  at  the  chambers  of  the 
court,  from  ten  o^clock  in  the  morning  until  four  o'clock  in  the 
afternoon  of  each  day,  except  Sunday,  a  public  holiday,  or  a 
day  upon  which  the  inhabitants  of  the  city  of  New  York  i^en- 
erally  refrain  from  business.  Each  justice,  while  in  the  rooms 
of  the  court,  and  not  actually  engaged  in  the  performance  of 
other  official  duties,  must  act  upon  any  application  for  his  of- 
ficial action,  properly;  made  to  him.  The  justice,  assigned  to 
a  trial  term  or  a  special  term,  must  remain  in  attendance,  un- 
til the  day  calendar  is  disposed  of,  or  for  such  other  time  as  is 
reasonable. 


ncjglects  to  perform  his  share  of  the  labors  and  duties  apper- 
taining to  the  office ;  or  is  incapable  of  properly  discharging 
the  same ;  the  Governor  may,  in  his  discretion,  make  an  order, 
suspending  that  justice  from  the  exercise  of  the  duties  of  his 
office,  and  directing  that  his  compensation  cease.  Such  an 
order  must  recite  the  grounds  upon  which  it  is  made  ;  and  it 
remains  in  force,  unless  it  is  sooner  revoked  by  the  Governor, 
until  the  final  aajournment  of  the  next  session  Cr  the  Legisiar 
ture ;  or,  if  the  Legislature  is  then  in  session,  until  the  final  ad- 
journment of  that  session. 

2 1217,  Coa-  §  822.  The  justices  of  the  court,  or  a  majority  of  them 
■ol.Act.  must,  from  time  to  time,  as  a  vacancy  occurs  in  the  office  of 
chief -justice,  designate  one  of  their  number  to  be  chief -iustice. 
A  certificate  of  the  designation,  under  the  hands  of  the  jus- 
tices making  the  same,  must  be  filed  in  the  office  of  the  clerk 
of  the  court.  The  person  so  designated  shall  be  c^ief- jus- 
tice during  his  term  of  office.  The  chief -justice  has  the  like 
authority,  within  the  jurisdiction  of  the.  court,  as  a  presidincr 
justice  of  the  supreme  court ;  and  when  he  is  present  and  w 
OQt  disqualified^  he  must  p^'eside  at  a  general  ^erisu 
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§  823.  The  justices  of  the  court,  or  a  majority  of  them, 
may,  from  time  to  time,  establish  rules  of  practice  for  the   j  i2i8,  Oon- 
oourt,  not  inconsistent  with  this  act,  or  with  tne  general  rules   sol.  Act. 
of  practice,  established  as  prescribed  in  section  seventeen  of  31Huo,563. 
this  act.    The  latter  govern  the  practice  in  the  court,  as  far 
as  they  are  applicable  thereto. 

§  324.  The  court  is  always  open  for  the  transaction  of  anv 
business,  for  which  notice  is  not  required  to  be  ^ven  to  an  ad-  2  ^219,  Con- 
verse party.  The  justices  of  the  court,  or  a  majority  of  them,  *****  ^^*' 
from  time  to  time  must  appoint,  and  may  alter,  the  times  oi 
holding  general,  special,  ana  trial  terms  of  the  court.  They  must 
prescnbe  the  duration  of  the  terms ;  designate  the  trial  terms 
at  which  jurors  are  required  to  attend ;  and  assign  the  justice 
or  justices  to  preside  and  attend,  at  each  of  the  terms  so  ap- 
pointed. In  case  of  the  inability  of  a  justice  to  preside  or  at- 
tend, another  justice  may  preside  or  attend  in  his  place.  Each 
trial  and  special  term  must  be  held  by  one  justice ;  and  each 
general  term  by  at  least  two  justices.  Two  or  more  general, 
special,  or  trial  terms  may  be  appointed  to  be  held  at  the  same 
tune.  The  concurrence  of  two  justices  is  necessary  to  pro- 
nounce a  decision  at  a  general  term.  If  two  do  not  concur,  a 
re-argument  must  be  ordered.  The  justices  holding  a  general 
term  may  order  a  re-argiunent,  before  themselves,  or  at  a 
subsequent  general  term,  of  a  cause  heard  by  them,  or  at  a 
previous  general  term. 

J\  325.  Each  term  so  appointed  must  be  held  at  the  citv  «  j2ao  Con- 
1  in  the  city  of  New  York^  except  that  auxiliary  or  ad-  Sol.  aJjU 
ditional  parts  for  the  transaction  of  any  business  specified  in 
the  appointment,  may  be  held  elsewhere  within  the  city  of 
New  York,  as  desi^ated  in  the  appointment.  An  appoint- 
ment must  be  published  in  two  newspapers,  published  in  the 
city  of  New  Y"orkj  at  least  once  in  each  week,  for  three  suc- 
cessive weeks,  before  a  term  is  held  in  pursuance  thereof. 

§  826.  Each  of  the  justices  may,  within  the  city  of  New   -  -««-  p 
York,  administer  an  oath,  or  take  a  deposition,  or  the  acknowl-  |oi  Act    **' 
edgement  dr  proof  of  the  execution  of  a  written  instrument, 
and  certify  the  same,  in  like  manner  and  with  like  authority 
and  effect,  as  a  justice  of  the  supreme  court. 

§  827*  lAm*d  1895,  amendment  to  take  effect  January  1 ,  1 1222,  Con- 
1896.  ]  In  an  action  brought  in  the  court,  an  order  can  not  sol.  Act. 
be  made,  or  a  warrant  of  attachment  granted,  by  an  officer, 
other  than  a  justice  of  the  court  and  each  provision  of  this 
act  which  empowers  an  officer  other  than  a  jndge  of  the 
coart  in  which  an  action  is  brought,  to  mafce  an  order  there- 
in, must  be  construed  as  being  exclosiye  of  an  action  brought 
in  the  city  court. 

§  328.  [^m'dl891.]    The  court  has  a  clerk,  who  is  ap-  |31223,1276, 
pointed  and  may  be  removed  at  pleasure,  by  the  justices   1278,    Con- 
thereof,  or  a  majority  of  them.    He  must,  by  a  written  instru-   »<>••  Act. 
ment  under  his  hand,  filed  in  his  office,  appoint,  and  may  at 
pleasure  remove,  three  deputy  clerks  and  not  more  than 
eleven  assistants.    The  clerk  is  responsible  for  the  faithful 
discharge  of  his  duty  by  each  deputy  clerk  and  each  assistant. 
The  clerk,  each  deputy  clerk,  and  each  assistant  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  829.  lAm?d  1877.]    The  clerli^  and  also  each  deputy-   { 1224,  Con- 
clerk,  before  he  enters  upon  the  duties  of  his  office,  must  sub-   «ol.  Act. 
scribe,  and  file  in  the  office  of  the  clerk  of  the  city  and  county 
of  New  York,  the  Constitutional  oath  of  office.    The  [each] 
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deputy-clerk  has  all  the  powei^  and  may  perform  all  the 
duties  of  the  clerk,  when  the  office  of  clerk  is  vacant^  or  at 
the  clerk's  office  when  the  clerk  is  absent  therefrom,  or  at  a 
term  or  sitting  of  the  court  which  the  deputy-clerk  attends. 

3  1225  Con-  §  330.  [Am'd  1877.]  The  clerk  may  designate  as  many  of 
Bol  Act  '  ^  assistants  as  the  justices  of  the  court,  or  a  majority  of 
theoL  deem  necessary,  as  special  deputy-clerks.  £ach  spe- 
cial deputy-clerk  possesses,  in  the  absence  of  the  clerk  and  a 
deputy-clerk,  the  same  powers  as  the  clerk,  at  any  sitting  or 
term  of  the  court  which  he  attends,  with  respect  to  the  busi- 
ness transacted  thereat. 

8  1226^®**"  §  331.  Mm'dl877.]  The  clerk  must  receive,  for  the  use 
801.  Ac\.  of  ^he  city  of  New  York,  the  fees  allowed  by  law.  He  shall 
not  perform  any  service,  for  which  a  fee  is  allowed  by  law, 
until  the  fee  therefor  is  paid  to  hiuL  He  must,  on  the  first 
day  of  each  month,  or  within  three  days  thereafter,  render  to 
the  Comptroller  of  the  city,  an  account,  under  oath,  of  all 
fees  received,  directly  or  indirectly,  during  the  preceding 
month,  by  him,  or  by  a  deputy-clerk,  or  either  of  nis  assist- 
ants, for  any  official  service  ;  and  he  must,  at  the  same  time, 
pay  the  same  into  the  treasury  of  the  city  of  New  York. 
When  the  return  and  payment  are  so  made,  the  clerk  is  en- 
titled to  receive  his  compensation,  for  the  period  included  in 
the  return.  He  is  not  entitled  to  compensation  for  a  period 
for  which  he  has  not  made  his  return  and  payment. 

IoV^cLm  §  QQ2.  lAm'd  1877.]  The  clerk  of  the  court  must  appoint 
amend'd  by  three  stenographers  of  the  courL  and  may  at  pleasure  remove 
L.  1889,  c  either  of  them.  The  justices  of  the  court,  or  a  majority  of 
19.  them,  must  from  time  to  time  assign  each  of  the  stenogra- 

phers to  duty  at  the  trial  terms.  Each  stenographer  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by 
law.    He  must  attend  each  teinn  to  which  he  is  assigned. 

a  1228  Con-  §  333.  [Am'd  1877.]  The  clerk  of  the  court  from  time  to 
sol.  Act  time  must  appoint,  and  may  at  pleasure  remove,  an  official 
interpreter  of  the  court,  who  is  entitled  to  a  salaf y,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  his 
official  duties,  ne  must  subscribe,  and  file  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  the  Constitutional 
oath  of  office.  He  must  attend  any  trial  or  special  term  of 
the  court,  where  his  services  are  required ;  and  the  justices  of 
the  court,  or  a  majority  of  them,  may,  by  order,  regulate  his 
attendance. 

1 1229,  Con-       §  334.  If  the  official  interpreter  knowingly  and  wilfully, 
sol.  Act.         falsely  interprets  any  evidence,  matter,  or  thing,  between  a 
witness  and  the  court,  or  a  justice  thereof,  in  the  course  of  an 
action  or  special  proceeding,  he  is  guilty  of  perjury. 

3  1230  Con-  §  336.  lAm'd  1877.]  The  clerk  of  the  court  must  appoint, 
sol  Act.  '  ^^  may  at  pleasure  remove  as  many  attendants  upon  the 
31  Hun,  215.  court  as  he  deems  necessary,  not  exceeding  thirteen.  The 
87N.Y.4a9.     justices  of  the  court,  or  a  majority  of  them,  may  regulate 

their  attendance.    Each  attendant  is  entitled  to  a  salary, 

fixed  and  to  be  paid  as  prescribed  by  law. 

§  336.  The  clerk,  the  deputy-clerk,  an  assistant  to  the 
2  123J»  ^^^'  clerk,  the  official  interpreter,  or  an  attendant,  shall  not  re- 
soi.  Acu         ceive  any  fee  or  compensation,  except  his  saiary,  for  any 
official  service  performed  by  him. 
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§  337.  lAm'd  1877.]  A  justice  of  the  court  may,  by  an  I  I2te.  Con- 
instrument  under  his  hand,  suspend  a  stenographer,  or  an  *•<*"•  -^^^^ 
officer  specified  in  the  last  section,  for  a  period  not  exceeding 
ten  days  from  the  fihng  thereof.  Such  an  instrument  must 
express  the  cause  of  the  suspension;  it  must  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York ;  and 
it  may  be  revoked,  at  any  time  before  the  expiration  of  the 
period  of  suspension,  b^  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instru- 
ment, or  the  hands  of  a  majority  of  the  justices  of  the  court. 
Where  such  an  instrument  has  been  revoked,  the  officer  shall 
not  be  again  suspended  for  the  same  cause. 

§  338.  A  mandate  of  the  court  can  be  executed  only  g  1233,  Con- 
within  the  city  of  New  York,  except  as  follows :  sol.  Act 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  *-^'*^'  ^^* 
sum  exceeding  twenty-five  dollars,  mav  be  issued  out  of  the  ^^' 
court,  tested  m  the  name  of  the  chief-justice  thereof,  to  the 

sheriff  of  acny  county,  wherein  the  judgment  has  been  duly 
docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  executed  by  the  sheriff  of  the  city  and 
county  of  New  York,  or  a  marshal  of  that  city,  within  either 
of  those  counties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court, 
requiring  the  performance  of  an  act  by  a  party  thereto,  or  by 
an  oflBcer,  may  be  served  upon  a  person  bound  to  obey  the 
order,  and  his  obedience  thereto  may  be  required  in  any  part 
of  the  State. 

5.  An  ord^r  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  tne  court,  may  be  served  by  any 
person  in  any  part  ot  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a 
person  charged  with  such  a  contempt,  may  be  executed  by  the 
sheriff  of  the  city  and  county  of  New  York,  or  a  marshal  of 
that  city,  in  any  part  of  the  State. 

§839*  lAm^d  1895,  armndment  to  lake  effect  January  1,  -^oo. 
1896.]  In  an  action  brought  in  the  court,  an  order  of  arrest,  loiTAct^'^" 
a  warrant  of  attachment,  an  ex(: cation,  or  a  requisition  to 
replevy  a  chattel,  must  be  directed  to  and  executed  by  the 
sheriff.  Any  other  mandate,  which  must  have  been  directed 
to  and  executed  by  the  sheiiff  of  the  city  and  county  of  New 
York,  if  it  issued  out  of  the  supreme  court,  may,  where  it 
issaes  out  of  the  city  court,  be  directed  to  and  executed 
either  by  that  sheriff,  or  a  marshal  of  that  city  named  there- 
in. A  marshal  is  entitled  to  the  same  fees  us  the  sheriff, 
upon  a  mandate  directed  to  him,  or  upon  the  service  of  a 
sum  mens;  and  each  provision  of  law,  relating  to  the  execu- 
tion of  a  mandate  by  the  sheriff,  and  the  power  nnd  control 
of  the  coart  over  the  sheriff  executing  the  same,  applies  to 
the  marshal  The  return  of  a  marshal  to  such  a  mandate,  or 
his  certificate  of  the  execution  thereof,  or  of  the  service  of 
any  paper  served  by  him,  has  the  same  force  and  effect  as 
the  like  return  and  certificate  of  a  sheriff. 

TITLE  V. 
The  county  courts, 

\  340.  JaristictioD.  g  342.  Action,  etc.,  wherein  conn- 

341.  Domestic  corporation,  etc.,  ty  judge  is  incapable  to 

when   deemed   resident,  act. 
etc. 
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g  348.  Supreme  conrt  may  re-  §  363.  Fines  imposed  by  justices 
move  action,  and  change  of  the  peace  ;  how  re- 
place of  trial.  mitted. 

844.  Effect  of  order  of  removal ;  3M.  'Who  may  make  orders. 

appeal  etc.  356.  County  court  when  open; 

845.  Stay  of  proceedings.  terms  thereof. 

3M.  Bemoval  of  action  not  to  366.  Notice  of  appointment  to 
impair  process,  etc.  be  published. 

847.  County  court  may  send  its  367.  Jurors,  how  drawn  and 
process  to  any  county.  notified. 

348.  when    jurisdiction,    etc.,  368.  Stenographers  for  cuunty 

oo-exteneive      with      su-  courts. 

preme  court.  369.  Stenographer    for   county 

349.  Power  of  county  judge  in  court  in  Kings  county. 

special  proceedings.  360.  Interpreter     for      county 

860.  Fines  and  penalties;  how  court,    etc.,     in      Kings 

remitted.  county. 

851.  Restrictions    upon    power  361.  Stenographer  for    county 

to  remit.  courts  of  Monroe,  Living- 

362.  Notice  of  application,  etc.;  ston,  and   certain   other 

costs  to   be  paid   on   re-  counties. 

misriion. 

80  Hun.  280.       §  340.     lAm'd  1877,  1895,  amendment  to  take  effect  January 

111  N.Y.  644    1 ,  1896.  ]    The  j  urisdiction  of  each  county  court  extends  to  the 
folio wiDg  actioDB  and  special  proceedings,  in  addition  to  the 
j  urisdiction,  power  and  authority,  conferred  upon  a  county 
conrt,  in  a  particular  case,  by  special  statutory  provisions: 

122 N.Y. 84.  1.  To  an  action  for  the  partition  of  real  property;  for 
dower;  for  the  foreclosure,  redemption  or  satisfaction  of  a 
mortgage  upon  real  property;  or  to  procure  a  judgment 
requ.riug  a  specific  performance  of  a  contract,  relating  to 
real  property;  where  the  real  property,  to  which  the  action 
relates,  is  situated  within  the  county;  or  to  foreclose  a  lien 
upon  a  chattel,  in  a  case  specified  in  section  seventeen 
hundred  and  thirty-seven  of  this  act,  where  the  lien  does 
not  exceed  oue  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor,  administrator  or 
assignee  of  n  judgment  creditor,  or  iu  a  proper  case,  in  favor 
of  the  judgment- creditor,  to  recover  a  judgment  for  money 
remaining  due  upon  a  judgment  rendered  in  the  same  court 

76 Hun,  644.  3.  To  an  action  for  any  other  cause,  where  the  defendant 
is,  or,  if  there  are  two  or  more  defendants,  where  all  of  them 
are,  at  the  time  of  the  commencement  of  the  action,  residents 
of  the  county,  and  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  not  exceeding  two  thousand 
dollars;  or  to  recover  one  or  more  chattels,  the  aggregate 
value  of  which  does  not  exceed  one  thousand  dollars,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

4.  To  the  custoiy  of  the  person  and  the  care  of  the 
property,  concurreufly  with  the  supreme  court,  of  a  resident 
of  the  county,  who  is  incompetent  to  manage  his  affairs,  by 
reason  of  lunacy,  idiocy  or  habitual  drnnkeness;  and  to 
every  special  proceeding  which  the  supreme  court  has  juris- 
diction to  entertain,  for  the  appointment  of  a  committee  of 
the  pe'TRon  or  of  the  property  of  such  an  incompetent  person 
or  for  the  sale  or  other,  disposition  of  the  real  property 
situated  within  the  county  of  a  person,  wherever  resident, 
who  is  so  incompetent  for  either  of  the  reasons  aforesaid,  or 
who  is  an  infant ;  or  for  the  sale  or  other  disposition  of  the 
real  property  situated  within  the  county  of  a  domestic 
religious  corporation. 

"J*  Hun,  602  5  841.  For  th e  purpose  of  determining  the  jurisdiction  of 
a  county  court,  in  either  of  the  cases  specified  in  the  last  sec- 
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tion,  a  domestic  corporation  or  joint-stock  association,  whose 
principal  place  of  business  is  established,  by  or  pursuant  to  a 
statute,  or  by  its  articles  of  association,  or  is  actually  located 
within  the  county,  is  deemed  a  resident  of  the  county,  and 
personal  service  of  a  summons,  made  within  the  county,  as 
prescribed  in  this  act,  or  personal  service  of  a  manaate, 
whereby  a  special  proceeding  is  commenced,  made  within 
the  county,  as  prescribed  in  this  act  for  personal  service  of 
a  summons,  is  sufficient  service  thereof  upon  a  domestic 
corporation,  wherever  it  is  located. 

§  342.  lAm'd  1877.]  If  the  county  judge  is,  for  any  cause, 
incapable  to  act  in  an  action  or  si)ecial  proceeding,  pending 
in  the  county  court,  or  before  him,  he  must  make,  and  me  in  tlra 
office  of  the  clerk,  a  certificate  of  the  fact ;  and  thereupon  the 
special  countv  judge,  if  any^  and  if  not  disqualified,  must  act 
as  county  judge  in  that  action  or  special  proceeding.  Upon 
the  filing  of  the  certificate,  where  there  is  no  special  county 
judge,  or  the  special  county  judge  is  disqualified,  the  action 
or  special  proceeding  is  removed  to  the  supreme  court,  if  it  is 
then  pending  in  the  county  court ;  if  it  is  pending  before  the 
county  judge,  it  may  be  continued  before  any  justice  of  the 
supreme  court  within  the  same  judicial  district.  The  supreme 
court,  upon  the  application  of  either  party,  made  upon  notice, 
and  upon  proof  that  the  county  judge  is  incapable  to  act  in  an 
action  or  special  proceeding  pending  in  the  county  court,  may, 
and  if  the  special  county  judge  is  ateo  incapable*  to  act,  must, 
make  an  order  removing  it  to  the  supreme  court.  Thereupon 
the  subsec^uent  proceedings  in  the  supreme  court  must  be  the 
same  as  if  it  had  originally  been  brought  in  that  court,  ex- 
cept that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county  court. 

§  343.  The  supreme  court  may,  by  an  order,  made  at  any 
time  after  joinder  of  an  issue  of  fact,  and  before  the  trial 
thereof,  remove  to  itself  an  action,  brought  in  a  county  court, 
under  subdivision  second  or  subdivision  third  of  the  last  sec- 
lion  but  two.  for  the  purpose  of  changing  the  place  of  trial 
thereof.  Wnere  an  order  for  removal  is  made,  as  prescribed 
in  this  section,  the  place  of  trial  of  the  action  must  l^  changed 
by  the  same  order  to  another  county  ;  and  the  subsequent 
proceedings  therein  must  be  the  same,  as  if  the  action  had 
Deen  originally  brought  in  the  supreme  court. 

§  344.  Anorder  of  removal,  made  as  prescribed  in  either 
of  the  last  two  sections,  takes  effect  upon  the  entry  thereof  in 
the  office  of  the  county  clerk.  Where  the  order  directs  that  ■ 
the  action  be  tried  in  another  county,  the  clerk  with  whom  it 
is  entered,  must  forthwith  deliver  to  the  clerk  of  that  county, 
all  papers  filed  therein,  and  certified  copies  of  all  minutes 
and  entries  relating  thereto ;  which  must  be  filed,  entered,  or 
recorded,  as  the  case  reo^uires,  in  the  office  of  tne  last  men- 
tioned clerk.  The  provisions  of  section  two  hundred  and 
seventy-one  of  this  act  apply  to  an  appeal  taken  from  such  an 
order. 

§  346.  An  order  to  stay  proceedings,  for  the  purpose  of 
affording  an  opportunity  to  make  the  application  for  removal, 
may  be  made  by  the  county  judge,  or  by  a  judge  authorized 
to  make  such  an  order  in  the  supreme  court  and  withhke 
effect  and  under  like  circumstances. 

§  340.  The  removal  of  an  action  or  special  proceedingj 
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as  prescribed  in  this  title,  does  not  invalidate,  or  in  any 
manner  impair,  a  process,  provisional  remedy,  or  other  pro- 
ceeding, or  a  bond,  undertaking,  or  recognizance  in  the  action 
or  special  proceeding  so  removed ;  each  of  which  continues  to 
have  the  same  validity  and  effect,  as  if  the  removal  had  not 
been  made.  Where  bail  was  given,  the  surrender  of  the 
defendant  in  the  supreme  court  has  the  same  effect,  as  a  sur- 
render in  the  county  court  would  have  had,  if  the  action  or 
special  proceeding  had  remained  therein. 

§  347.  A  county  court  has  power,  in  an  action  or  special 
proceeding  of  which  it  has  jurisdiction,  to  send  its  process  and 
other  mandates  into  any  county  of  the  State,  for  service  or 
execution,  and  to  enforce  obedience  thereto,  with  like  power 
and  authority  as  the  supreme  court. 

24  Hun,  648.  §  348.  Where  a  county  court  has  jurisdiction  of  an  action 
or  a  special  proceeding,  it  possesses  the  same  jurisdiction 
power  and  authority  in  and  over  the  same,  and  in  the  course 
of  the  proceedings  therein,  which  the  supreme  court  possesses 
in  a  like  case  ;  and  it  may  render  any  judgment,  or  grant 
either  party  any  relief,  which  the  supreme  court  might  render 
or  grant  in  a  like  case,  and  may  enforce  its  mandates  in  like 
manner  as  the  supreme  court.  And  the  county  judge  pos- 
sesses the  sanie  power  and  authority,  in  the  action  or  special 
proceeding,  which  a  justice  of  the  supreme  court  possesses,  in 
a  like  action  or  special  proceeding,  brought  in  tne  supreme 
court. 

§  349.  The  county  judge  also  possesses  the  same  power 
and  authority,  in  a  special  proceedmg,  which  can  be  lawfully 
instituted  before  him,  out  of  court,  which  a  justice  of  the  su- 
preme court  possesses  in  a  like  special  proceeding,  instituted 
before  him  in  like  manner. 

§  350.  Upon  the  application  of  a  person,  who  has  been 
fined  by  a  court,  or  of  a  person  whose  recognizance  has  be- 
come forfeited,  or  of  his  surety,  the  county  court  of  the  county 
in  which  the  term  of  the  court  was  held,  where  the  fine  was 
imposed,  or  the  recognizance  taken,  may,  except  as  otherwise 
prescribed  in  the  next  section^  upon  good  cause  shown  and 
upon  such  terms  as  it  deems  just,  msQce  an  order,  remitting 
the  fine,  wholly  or  partly,  or  the  forfeiture  of  the  recognizance, 
or  part  of  the  penalty  thereof ;  or  it  may  discharge  the  recog- 
nizance. If  a  fine  so  remitted  has  been  paid,  the  county 
treasurer,  or  other  officer,  in  whose  hands  the  money  remains, 
must  pay  the  same,  or  the  part  remitted,  according  to  the 
order. 

§  351.  [Am*d  1895,  amendment  to  take  effed  January  1, 
1896  ]  The  last  section  does  not  authorize  a  county  court 
to  remit  any  part  of  a  fine  exceeding  two  hundred  and  fifty 
dollars  imposed  by  the  supreme  court,  upon  conviction  for 
a  criminal  offense;  or  a  fine  to  any  amount  imposed  by  a 
court  upon  an  officer  or  other  person  for  an  actual  contempt 
of  court,  or  for  disobedience  to  its  process,  or  other  mandate; 
or  to  remit  cr  discharge  a  recognizance  taken  in  its  county 
for  the  appearance  ot  a  person  in  another  county.  In  the 
latter  case,  the  power  of  remitting  or  discharging^  the  recog- 
nizance is  vested  in  the  county  court  of  the  county  in  which 
the  person  is  bound  to  appear. 

§  352.  An  application  for  an  order,  as  prescribed  in  the 
last  section  but  one,  cannot  be  heard,  until  such  notice  thereof 
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as  the  court  deems  reasonable,  has  been  mven  to  the  district- 
attomejr  of  the  county,  and  until  he  has  had  an  opportunity 
to  examine  the  matter,  and  prepare  to  resist  tiie  application. 
And  upon  granting  such  an  order,  the  court  must  always  im- 
pose, as  a  condiction  [condition]  thereof,  the  payment  of  the 
costs  and  expenses,  if  any,  incurred  in  an  action  or  special 
proceeding  for  the  collection  of  the  fine,  or  the  penalty  of  the 
recognizance. 

§  353.  Where  a  person  has  been  fined  by  a  court  of 
special  sessions,  or  by  a  justice  of  the  peace,  upon  a  convic- 
tion for  an  offence,  and  has  been  committed  to  jail  for  non- 
payment of  the  fine,  the  county  court  of  the  county  may  moke 
an  order,  remitting  the  fine,  wholly  or  partly,  and  discharg- 
ing him  from  his  imprisonment.  The  power  conferred  by  this 
section  must  be  exercised  in  the  manner  prescribed,  and  sub- 
ject to  the  provisions  contained,  in  the  last  three  sections. 

§  S3^i  In  an  action  or  special  proceeding  in  a  county 
court,  an  order  may  be  made  without  notice,  or  an  order  to 
stay  proceedings  may  be  made  upon  notice,  bv  a  justice  of 
the  supreme  court,  or  by  the  county  judge  of  the  county 
where  the  attorney  for  the  applicant  resides,  in  a  case  where 
the  county  judge,  in  whose  court  the  action  or  special  pro- 
ceeding is  brought,  may  make  the  same,  out  of  court ;  and 
with  like  effect. 

§  355.  [Am'd  1877.]  The  county  court  is  always  open  for 
the  transaction  of  any  business,  for  which  notice  is  not  re- 
quired to  be  given  to  an  adverse  partjr,  except  where  it  is 
^)ecially  prescribed  by  law,  that  the  business  must  be  done 
at  a  stated  term.  The  county  judge  must,  from  time  to  time, 
appoint  the  times  and  places  for  holding  terms  of  his  court. . 
At  least  two  terms,  for  the  trial  of  issues  of  law  or  of  fact, 
must  be  appointed  to  be  held  in  each  year.  Each  term  may 
continue  as  long  as  the  county  judge  deems  necessary.  The 
county  judge  may,  by  a  new  appointment,  change  the  day 
appointed  For  holding  a  term,  or  appoint  one  or  more  addi- 
tional terms,  or  dispense  with^  the  holding  of  a  term,  without 
affecti]^  any  other  term  or  tenns  theretofore  appointed  to  be 
held.  Each  term  must  be  held  at  the  place  designated  by 
statute  for  that  purpose  ;  except  that  the  county  judge  may, 
from  time  to  time,  adjourn  a  term  to  any  place  within  tne 
county,  for  the  hearing  and  decision  of  motions  and  appeals, 
and  trials  and  other  proceedings  without  a  jury  ;  and  may 
appoint  as  many  terms  as  he  thinks  proper  to  be  held,  either 
at  the  court  house  or  elsewhere  in  the  county,  for  the  same 
purpose. 

§  356.  Each  appointment,  made  as  prescribed  in  the  last 
section,  must  be  filed  in  the  county  clerk's  office,  and  a  copy 
thereof  published,  at  least  once  in  each  week,  for  three  suc- 
cessive weeks  before  a  term  is  held,  changed,  or  dispensed 
with,  by  virtue  thereof,  in  the  newspaper  in  the  city  of  Al- 
bany, in  which  legal  notices  are  required  to  be  published,  and 
also  m  at  least  one  nevCspaper,  published  in  the  county,  and 
as  many  additional  news^pers,  published  therein^  as  the 
county  judge  prescribes.  The  expense  of  the  pubhcation  is 
a  county  charge.  * 

§  357*  [Am*d  1895,  amendment  to  take  effect  January  1, 
18%.]  Jurors  for  the  terms  of  the  county  court  at  which 
issues  of  fact  are  triable  by  jury,  must  be  drawn  and  notified 
in  the  same  manner  as  for  a  trial  term  of  the  supreme  court* 

•  See  L.  1884,  c.  133,  rep^i^lDg  all  acta  providing  for  a  State  paper. 
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§  858*  [Am'd  1883,  1895,  amendment  to  take  effect  January 
1,  1896.]  The  board  of  supervisors  of  any  county  except 
Kings,  ijiyingston,  Monroe,  Cortland,  Oswego,  Westchester 
and  Onondaga,  may,  in  their  discretion,  provide  for  the  em- 
ployment of  a  stenographer  for  the  county  court  thereof 
and  when  said  board  of  supervisors  shall  so  provide,  the 
stenographer  Rhall  be  appointed  by  the  county  jud^e  and 
said  board  of  supervisors  must  Hz  his  compensation  and 
provide  for  the  payment  thereof  in  the  samemanner  as  other 
county  expenses  are  paid. 

cX    \  ^  a  L  §  ^^^'     [^'^'^  \S17j  1895,  amendment  to  take  effect  January 

*  ^  \^  "  1,  1896.]  The  county  judges  of  the  county  of  Kings,  from 
time  to  lime  must  appoint,  and  may  at  pleasure  remove,  a 
stenographer  to  be  attached  to  the  county  court  of  the  couutj 
of  Kings,  who  is  entitled  to  a  salary  fixed  and  to  be  paid  as 
prescribed  by  law.  He  must  attend  each  trial  of  an  issue  of 
fact  in  the  county  court.  The  stenographer  appointed  as 
prescribed  in  tbis  section  may,  with  the  consent  of  the 
couuty  judges,  appoint  an  assistant  stenographer  to  aid  hlhi 
in  the  discharge  ot  bis  duties,  whose  compensation  shall  be 
paid  by  the  stenographer,  and  is  not  a  county  charge. 

^  .  §  360.  [  Am*d  1877,  1895,  amendment  to  take  effect  January  1, 

O.  *  *fZ,  A  %  o^b  1896,  ]  Xiie  county  judges  and  the  surrogate  of  the  county 
Ou-  ^  ^  ^  7  o^  Kings,  from  time  to  time  must  appoint,  and  may  at  pleas- 
ure remove,  an  interpreter,  to  be  attached  to  the  county 
court  and  the  surrogate's  court  of  the  county  of  Kings. 
Before  entering  upon  the  discharge  of  Lis  duties,  he  must 
file  in  the  county  clerk's  office  the  constitutional  oath  of  of- 
fice and  an  additional  oath,  which  may  be  incorporated  into 
the  constitutional  oath,  to  tbe  effect  that  he  will  fully,  and 
correctly  interpret  and  translate  each  question  propounded 
to  a  witness  and  each  answer  thereto. 

\  «i  QT  §  Bei.  [Am'd  1878, 1883,  1886,  1888,  1890,  1895,  amend- 
•  (  merit  to  take  effect  January  1,  1896.]  The  county  judge  in 
either  of  the  couuties  of  Livingston,  Niagara,  Monroe, 
Onondaga,  Oswego  or  Cortland,  where  issues  of  fact,  are 
triable,  may  employ  a  stenographer  to  t£ike  stenographic 
notes  upon  trials  thereat,  who  is  entitied  to  a  compensation 
to  be  certified  by  the  judge,  not  exceeding  ten  dollars  for 
each  day's  attendance  at  the  request  of  the  judges  The 
stenographer's  compensation  is  a  charge  upon  the  county, 
and  in  the  counties  of  Livingston  and  Onondaga  must  be 
audited,  allowed  and  paid  as  other  county  charges;  and  in 
the  counties  of  Monroe,  Niagara*,  Oswego  and  Cortland  must 
be  paid  by  the  county  treasurer  on  an  order  of  the  court, 
granted  on  the  affidavit  of  the  stcDograpber  and  the  certifi- 
cate of  the  judge  that  the  services  were  rendered.  The 
county  judge  of  Erie  county  may  appoint,  and  may  at  pleas- 
ure remove  a  stenographer  of  said  court,  who  must  attend 
each  term  of  the  said  court  where  issues  of  fact  in  civil  and 
criminal  cases  are  triable,  and  shall  receive  therefor  a  salary 
of  fifteen  hundred  dollars  per  annum,  together  with  his 
necessary  expenses  for  stationery,  tobepiid  by  the  treasurer 
of  said  county  of  Erie,  in  equal  monthly  installments,  on 
the  certificate  of  Raid  judge  that  the  services  have  been  actu- 
ally performed  or  the  expenses  necessarily  incurred.     Said 
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stenographer  shall  also  report  and  transcribe  opinions  for 
thecouuty  judge,  as  well  as  special  proceedings  where  a 
stenographer  is  required,  without  additional  compensation. 

CHAPTER  IV. 

LIMITATION  OP  THE  TIME  OP  ENPORCING  A  CIVIL 

REMEDY. 

TITLE      I. — Actions  for  the  recovery  op  real,  property. 
TITLE    II. — Actions  other  than  for  the  recovery  of 

REAL  PROPERTY. 

niTiE  IIL — General  PROVISIONS. 

TITLE  I. 
Actions  for  the  recovery  of  real  property. 

I  362.  When  the  people  will  not  written     instrument    or 

sue.  judgment. 

3G3.  Action  by  grantee  from  the       g  370.  Id .;  what  constitutes  it. 

State.  371.  Adverse  possession  under. 
364.  Action  after  annulling  let-  claim  of  title  not  written. 

ters  patent.  372.  Id. ;  what  constitutes  it. 

365, 366.  Seizin    within  twenty  373.  Relation   of  landlord  and 

years,   when   necessary,  tenant,  as   affecting  ad- 

etc.  verse  possession. 

367.  Action  after  entry.  374.  Right  not  affected  by  de- 

368.  Possession,     when      pre-  i^cent  cast. 

sumed ;  occupation  pre-  375.  Certain  disabilities  exclu- 

sumed  to  be  under  legal  ded  from  time  to  com- 

title.  mence  action. 

369.  Adverse  possession  under 

§  362.  The  people  of  the  state  will  not  sue  a  person  for  or 
with  respect  to  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless 
either : 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  conunenced  ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  re- 
ceived the  rents  and  profits  of  the  real  property,  or  of  some 
part  thereof,  within  the  same  period  of  time. 

§  363.  An  action  shall  not  be  brought  for  or  with  respect 
to  real  property,  by  a  person  claiming  by  virtue  of  letters  pat- 
ent or  a  grant,  from  the  people  of  the  State,  unless  it  might 
have  been  maintained  by  the  people,  as  prescribed  in  this  title, 
if  the  patent  or  grant  had  not  been  issued  or  made. 

§  3C4.  Where  letters  patent  or  a  grant  of  real  property, 
issued  or  made  by  the  people  of  the  State,  are  dedarea  void 
bv  the  determination  ot  a  competent  court,  rendered  upon  an 
allegation  of  a  fraudulent  suggestion  or  concealment,  or  of  a 
forfeiture,  or  mistake,  or  ignorance  of  a  material  fact,  or 
wrongful  detaining,  or  defective  title ;  an  action  of  ejectment, 
to  recover  the  premises  in  question,  may  be  commenced,  either 
by  the  people,  or  by  a  subsequent  patentee  or  grantee  of  the 
same  premise^  his  heirs,  or  assigns,  within  twenty  years  after 
the  determination  is  made ;  but  not  after  that  period. 

§  305.  An  action  to  recover  real  property,  or  the  posses- 
sion thereof,  cannot  be  maintained  by  a  party,  other  than  the    jjy  Hun  162. 
people,  unless  the  plaintiff,  his  ancestor,  predecessor,  or  grant-  ' 

or,  was  seized  or  possessed  of  the  premises  m  question,  within 
twenty  years  before  the  commencement  of  the  action. 

§  306.  A  defence  or  counterclaim,  founded  upon  the  title 
to  real  property,  or  to  rents  or  services  out  of  the  same,  is  not 
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effectual,  unless  the  person  making  it,  or  under  whose  title  it 
is  made,  or  his  ancestor,  predecessor,  or  grantor,  was  seized  or 
possessed  of  the  premises  in  question,  within  twenty  years  be- 
fore the  conmiitting  of  the  act,  with  respect  to  which  it  is 
made. 

§  367.  An  entry  upon  real  property  is  not  sufficient  or 
valid  as  a  claim,  unless  an  action  is  commenced  thereupon, 
within  one  year  after  the  making  thereof,  and  within  twenty 
years  after  the  time,  when  the  right  to  make  it  descended  or 
accrued. 

§  368.  In  an  action  to  recover  real  property,  or  the  pos- 
27  Han,  162.  session  thereof,  the  person  who  establishes  a  legal  title  to  the 
138  N.  Y.  26.  premises  is  presumed  to  have  been  possessed  thereof,  within 
the  time  required  by  law ;  and  the  occupation  of  the  premises, 
by  another  person,  is  deemed  to  have  been  under  and  in  sub- 
ordination to  the  legal  title,  unless  the  premises  have  been 
held  and  possessed  adversely  to  the  legal  title,  for  twenty 
years  before  the  commencement  of  the  action. 

i^TN.Y.  691.       g  369.  Where  the  occupant,  or  those   under   whom  he 
claims,  entered  into  the  possession  of  the  premises,  under  claim 
of  title,  exclusive  of  any  other  right,  founding  the  claim  upon 
a  written  instiniment,  as  being  a  conveyance  of  the  premises 
in  question,  or  upon  the  decree  or  judgment  of  a  competent 
court ;  and  there  has  been  a  continued  occupation  and  posses- 
sion of  the  premises,  included  in  the  instrument,  decree,  or  j 
judgment,  or  of  some  part  thereof,  for  twenty  years,  under ! 
the  same  claim ;  the  premises  so  included  are  deemed  to  have 
been  held  adversely  ;  except  that  where  they  consist  of  a 
tract,  divided  into  lots,  the  possession  of  one  lot  is  not  deemed  I 
a  possession  of  any  other  lot.  ■ 

♦•Sup^r-Ct.       g  370.  For  the  purpose  of  constituting  an  adverse  posses- ' 
139  NY  4^    sion,  by  a  person  claiming  a  title,  founded  upon  a  written  in- 
*  strument,  or  a  judgment  or  decree,  land  is  deemed  to  have 
been  possessed  and  occupied  in  either  of  the  following  cases:' 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

3.  Where,  although  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  ot  fencing  timber,  either  for  the  purposes  of 
husbandry,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single-  lot  has  been  partly  im- 
proved, the  portion  of  the  farm  or  lot  that  has  been  left  not 
cleared,  or  not  inclosed,  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  is  deemed  to  have  been  oc- 
cupied for  the  same  length  of  time,  as  the  part  improvred  and 
cultivated. 

M  V  §  371.  Where  there  has  been  an  actual  continued  occupa- 

116  N.  Y,  34.  ^jqjj  Qf  premises,  under  a  claim  of  title,  exclusive  of  any  other 
right,  but  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  the  pi»emises  so  actually  occupied,  and  no 
others,  are  deemed  to  have  been  held  adversely. 

V  V  §  372.  For  the  purpose  of  constituting  an  adverse  pos- 

116  N.  Y.  34.   session,  by  a  person  claiming  title,  not  founded  upon  a  written 

instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have 

been  possessed  and  occupied  in  either  of  the  following  cases^ 

and  no  others : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

U5N.T«570.      §  373.  Where  the  relation  of  landlord  and  tenant  has 
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existed  between  anjr  persons,  the  possession  of  the  tenant  is 
deemed  the  possession  of  the  landlord,  until  the  expiration  of 
twenty  years  after  the  termination  of  the  tenancy ;  or,  where 
there  has  been  no  written  lease,  until  the  expiration  of  twenty 
years  after  the  last  payment  of  rent ;  notwithstanding  thai 
the  tenant  has  acquired  another  title,  or  has  claimed  to  hold 
adversely  to  his  landlord.  But  this  presumption  shall  not  be 
made,  after  the  periods  prescribed  in  this  section. 

§  374.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected,  by  a  descent  being  cast, 
m  consequence  of  the  death  of  a  person  in  possession  of  the 
property. 

§  375.  If  a  person,  who  might-  maintain  an  action  to  re-  ^  m^^iVh**  ' 
cover  real  property,  or  the  possession  thereof,  or  make  an  oJiJ  *Y  617 
entry,  or  interpose  a  defence  or  counterclaim,  founded  on  the  *    * 

title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
is.  when  his  title,  first  descends,  or  his  cause  of  action  or  right 
of  entry  first  accrues,  either  : 

1.  Within  the  age  of  twenty-one  years  ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  lim- 
ited in  this  title,  for  commencing  the  action,  or  making  the 
entry,  or  interposing  the  defence  or  counterclaim ;  except 
that  the  time  so  limited  cannot  be  extended  more  than  ten 
years,  after  the  disability  ceases,  or  after  the  death  of  the 
person  so  disabled. 

TITLE  IL 

Actions  other  than  for  the  recovery  of  real  property. 

I  376.  When  satisfaction  of  judg-  tions. 

ment  presumed.  g  390.  Action  against  a  non-resi- 

377.  Effect  of  return  of  execu-  dent,    upon    a    demand 

tion.  barred  by  the  law  of  his 

378.  How  presumption  raised.  residence. 

379.  Limitation  of  action  to  re-  ^1.  When  person  liable,  etc., 

deem  from  a  mortgage.  dies  without  the  State. 

380.  Other  periods  of  limitation.  392.  Cause  of  action  accruing 

381.  Within  twenty  years.  between  the  death  of.  a 

382.  Within  sis  years.  testator  or  intestate,  and 
38:^    Within  three  years.  the  grant  of  letters. 

384.  Within  two  years.  393.  No  limitation  or  action  on 

385.  Within  one  year.  bank  notes,  etc. 

386.  When  cause  of  action  ac-  894.  Action  against  directors, 

crues  on  &   current   ac-  etc.,  of  banks. 

count.  395.  Acknowledgment  or  new 

387.  Action  for  penalty,  etc.,  by  promise  must  be  in  wri- 

any  person  who  will  uue.  nng. 

388.  Actions    not   before    pro-  396.  Exceptions,  as  to  persons 

vided  for.  under  disabilities. 

389.  Actions  by  the  people  sub-  397.  Defence  or  counterclaim. 

Ject  to  the  same  limita- 

§376«  [4m'^1877,  1894.]  A  final  judgment  or  decree  for.ggHun  2m 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  9Abb.  N.C. 
money,  heretofoie  rendered  in  a  surrogate's  court  of  the  3i6. 
state,  or  heretofore  or  hereafter  rendered,  in  a  court  of  re-  IS^^'^'J?f" 
cord  within  tne  United  States,  or  elsewhere,  or  hereifter  ^in!y'.626! 
docketed  pursuant  to  the  provisions  of  section  thirty  144 NY. 498. 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  r^  a  x^4»    ^  a  «r 


and  satisfied,  after  the  expiration  of  twenty  y^ars  from  the  ^  >/wv>.  r^^ 
time  when  the  party  recovering  it  was  first  entitled  to  a  q  j^t^^^  \  ^ 
mandate  to  enforce  it.     This  presumption  is  conclusive,  ex-  ° '  '^^A'^^  d  3  i. 


r 
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cept  as  against  a  person  who  witMn  twenty  years  from  that 
time,  makes  a  pjiyment  or  acknowledges  an  indebte  :ness  of 
some  part  of  the  amount  recovered  by  the  judgment  or  de- 
eree,  or  h  Ik  heir  or  personal  representative,  or  a  person  whom 
he  othervrise  represents.  Such  an  acknowledgment  must  be 
in  writing,  and  signed  by  the  person  to  be  charged  thereby. 

§  377.  If  the  proof  of  payment,  under  the  last  section, 
consists  of  the  return  of  an  execution  partly  satisfied,  the  ad- 
verse party  may  show,  in  full  avoidance  of  the  effect  thereof, 
that  the  alleged  partial  satisfaction  did  not  proceed  from  a 
payment  made,  or  a  sale  of  property  claimed,  by  him,  or  by  a 
person  whom  he  represents. 

26  Hun,  173.  §  378.  A  person  may  avail  himself  of  the  presumption 
created  by  the  last  section  but  one,  under  an  allegation  that 
the  action  was  not  commenced,  or  that  the  proceeding-  was  not 
taken,  within  the  time  therein  limited. 

61)  State  liep.       g  3*79.  An  action  to  redeem  real  property  from  a  mort- 

^  Ar^*.i  V  V       K^^^f  with  or  without  an  account  of  rents  and  profits,  may  be 

6>  ^- AC-*  mamtained  by  the  mortgagor,  on  those  claiming  under  him, 

against  the  mortgagee  in  possession,  or  those  claiming  under 
him,  unless  he  or  they  have  continuously  maintained  an  ad- 
verse possession  of  the  mortgaged  premises,  for  twenty  years 
after  the  breach  of  a  condition  of  the  mortgage,  or  the  non-ful- 
fillment of  a  covenant  therein  contained. 
142N.Y.534.  , 

26  Hun,  173.        ^  ooO.  The  following  actions  must  be  commenced  within 

116N.Y.  351.    the  following  periods,  after  the  cause  of  action  has  accrued. 

134N.Y.139.  „   ««^ 

102N.Y.423.        $^  381.  [^?n'd  1877.]    Within  twenty  yeg-rs  : 

2:i  Abb.   N.       An  action  upon  a  sealed  instrument. 

?* u^'    ^01        -^^^  where  tne  action  is  brought  for  breach  of  a  covenant  of 

7  Hun,  dm.  ggj2iu,  or  against  incumbrances,  the  cause  of  action  is  for  the 

purposes  or  this  section  only,  deemed  to  have  accrued  upon  an 

eviction,  and  not  before. 

31  Hun.  129,       §  ^82.   [Am'd  1877,  1894.]  Within  six  years :   . 

afTd  in  102  N.  Y.  494;  13  Abb.  N.  C.  413;  42  Hun,  628;  115  N.  Y.  80;  31 
N.  Y.  State  Rep.  17 ;  123  N.  Y.  152.  134  N.  Y.  139.  140  Id.  150. 

48N.Y.Sup-       1.  An  action  upon  a  contract  obligation  or  liability,  express 
er.  ct.  (J.  &    or  implied ;  except  a  judgment  or  sealed  instrument. 
S.)  2U.  9  jj    Y.  State  Rep.  716. 

37  Hun, 397.       3.  An  action  to  recover  upon  a  liabihty  created  by  statute  ; 

excej)t  a  penalty  or  forfeiture. 
62  How.  Pr.        '^-  -^^^  action  to  recover  damac^cs  for  an  injury  to  property, 
255.  or  a  personal  injury  ;  except  m  a  case  where  a  different 

41  Hnn,600;    period  is  expressly  prescribed  in  this  chapter. 
53  N. Y.  Sup-    er,  Ct.  (J.  &  S.)  331. 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  s^ura 
87  N.  Y.  87.  Qf  money,  on  the  ground  of  fraud,  in  a  case  which,  on  the 
9  bal V  2"9  thirty-first  day  of  December,  eighteen  hundred  and  forty-six, 
48  N  Y.'sn'p-  ^^^  cognizable  by  the  court  of  chancery.  The  cause  of  action, 
er.  Ct.  (J.&  i"  such  a  case,  is  not  deemed  to  have  accrued,  until  the  dis* 
8.)  454.  covery,  by  the  plaintiff,  or  the  person  under  whom  he  claims, 
9  N.  Y.  state    of  the  facts  constituting  the  fraud. 

Rep.  701.         g  jj  Y.  Supp.  4;  25  N.  Y.  State  Rep.  575;  26  Id.  714;  110N.Y.351. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been 
lost,  concealed,  or  destroyed,  the  cause  of  action  is  not  deemed 
to  have  accrued,  until  the  discovery,  by  the  plaintiff,  or  th« 
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person  under  whom  he  claims,  of  the  facts  upon  which  its 
yalidity  depends.  . 

7.  An  action  upon  a  judgment  or  decree,  rendered  in  a  1  9  of"^*  -^^  • 
court  net  of  record,  except  where  a  transcript  shall  be  filed, 
pursuant  to  section  thirty  hundred  and  seventeen  of  this 
act,  and,  also,  except  a  decree  heretofore  rendered  in  a 
surrogate's  court  of  the  state.  The  cause  of  action,  in  such 
a  case,  is  deemed  to  have  accrued  when  final  judgment  was 
rendered. 


25  Huo,287. 
7  CiT.  Pro. 
240. 

32  N.  7. 
StaleRep.21 


383.  [^m'dl877.]    Within  three  years  : 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other 
oflBcer,  for  the  non-payment  of  money  collected  upon  an 
execution. 

2.  An  action  against  a  constable,  upon  any  other  liability 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  official  duty ;  except  an  escape. 

3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  ffiven  to  the  person  aggrieved,  or  to  that 
person  and  the  people  of  the  State  ;  except  where  the  statute 
imposing  it  prescribes  a  different  limitation. 

4.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as 
prescribed  by  law,  in  a  special  proceeding,  instituted  in  a 
court  or  before  a  judge,  brought  to  recover  a  chattel,  or  dam- 
ages for  taking,  detaining,  or  injuring  personal  property,  by 
the  defendant,  or  the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury, 
resulting  from  negligence. 

(J.  &  8.)  44;  109  N.Y.311,  aflTg,  35  Hun,  44;  112  N.Y.  569,  rev'g  14  Civ. 
Pro.  248  ;  13  Week.  Dig.  418. 

§  384.  Within  two  years : 

1.  An  action  to  recover  damages  for  libel,  slander,  assault, 
battery,  or  false  imprisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
the  people  of  the  State. 

§  385.  Within  one  year : 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  official  duty ;  except  the  non-payment  of 
money  collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

§  386.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account,  where  there  have 
been  reciprocal  demands  between  the  parties,  the  cause  of 
action  is  aeemed  to  have  accrued  from  the  time  of  the  last 
item,  proved  in  the  account  on  either  side. 

§  387.  An  action  upon  a  statute  for  a  penalty  or  for- 
feiture, given  wholly  or  partly  to  any  person  who  will  prose- 
cute for  the  same,  must  be  commenced  within  one  year  after 
the  commission  oi  the  offence  ;  and  if  the  action  is  not  com- 
menced within  the  year  by  a  private  person,  it  may  be 
commenced  within  two  years  thereafter,  in  behalf  of  the 
people  of  the  State  by  the  Attorney-G-eneral,  or  the  district- 
attorney  of  the  county  where  the  offence  was  committed. 

§  383.  An  action,  the  limitation  of  which  is  not  specially 
prescribed  in  this  or  the  last  title,  must  be  commenced  within 
ten  years  after  the  cause  of  action  accrues. 

rev'a.'WHnn,  100;  16  N.  Y.  State  Rep.  40;  51  Hun,  511;  53 Id.  Gil;  25 
N.  y.  State  Rep.  641  133  N.  Y.  012. 


92N.  Y.  684, 

aff'g. 

28  Hun.  2M. 


105  N.Y.  503, 
47  Hun,  18. 


93  N.  Y.  522, 
aff'g  48  N. 
Y.  Super.Gt 


0. 


4  MoDta.  L. 

Bui.  7. 

49  Hun.  368. 


2  Dera.  &30. 
7  Civ.  Pro. 
282. 


14  Abb.  N. 
C.  \'\. 

107  N.Y.  Ill, 
142N.  Y.  1. 


78  LIMITATIONS.  §§  389-395 

§  880.  The  limitations,  prescribed  in  this  title,  apply  alike 
to  actions  brought  in  the  name  of  the  people  of  the  State,  or 
for  their  benefit,  and  to  actions  by  private  persons. 

OTN.Y.  185.  §  3®^'  Where  a  cause  of  action,  which  does  not  involve 
the  title  to  or  possession  of  real  property  within  the  State, 
accrues  against  a  person,  who  is  not  then  a  resident  of  the 
State,  an  action  cannot  be  brought  thereon  in  a  court  of^he 
State,  against  him  or  his  personal  representative,  after  the 
expiration  of  the  time,  limited,  by  the  laws  of  his  residence, 
for  bringing  a  like  action,  except  by  a  resident  of  the  State, 
and  in  one  of  the  following  cases : 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of 
a  resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the 
person,  in  whose  favor  it  originally  accrued,  was  or  became  a 
resident  of  the  State ;  or  the  cause  of  action  was  assigned  to, 
and  thereafter  continuously  owned  by,  a  resident  of  the  State. 

§  391.  [Ain''d  1877.]    If  a  person,  against  whom  a  cause  of 

1  Han  344*  ^^^^^^  existe,  dies  without  the  State,  the  time  which  elapses 
8  Id.  4&5.    '  between  his  death,  and  the  expiration  of  eighteen  months 

after  the  issuing^  within  the  State,  of  letters  t^tamentary  or 
letters  of  administration,  is  not  a  part  of  the  time  limited  for 
the  commencement  of  an  action  theref(»r,  against  his  executor 
or  administrator. 

§  892.  lAm'd  1877.]    For  the  purpose  of  computing  the 

2  City  Ct.  26.  time,  within  which  an  action  must  be  commenced  in  a  court 

of  the  State,  by  an  executor  or  administrator,  to  recover 
personal  property,  taken  after  the  death  of  a  testator  or 
intestate,  ana  before  the  issuing  of  letters  testamentary  or 
letters  of  administration ;  or  to  recover  damages  for  taking, 
detaining,  or  injuring  personal  property  within  the  same 
period ;  tne  letters  are  deemed  to  nave  been  issued,  vrithin 
.  *  «  six  years  after  the  death  of  the  testator  or  intestate.    But 

where  an  action  is  barred  by- this  section,  any  of  the  next  of 
kin,  legatees,  or  creditors,  who,  at  the  time  of  the  transaction 
upon  which  it  might  have  been  founded,  was  within  the  age 
of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  may,  within  five  years  after  the  ce^ation  of  such 
a  disbility,  maintain  an  action  to  recover  damages  bv  rea-son 
thereof;  in  which  he  may  recover  such  sum,  or  the  value 
of  such  property,  as  he  would  have  received  upon  the  final 
distribution  of  'the  estate,  if  an  action  had  been  seasonably 
commenced  by  the  executor  or  administrator. 

§  393.  This  chapter  does  not  affect  an  action  to  enforce 
the  payment  of  a  bill,  note,  or  other  evidence  of  debt,  issued 
by  a  moneyed  corporation,  or  issued  or  put  in  circulation  as 
money. 

§  394.  lAm'd  1877.]    This  chapter  does  not  affect  an  ac- 
^  <jv  rt  -    tion  against  a  director  or  stockholder  of  a  moneyed  corpora- 
Ow   \    o  1  /    tJQn^  Qp  banking  association,  to  recover  a  penalty  or  forfeit- 
ure imposed,  or  to  enforce  a  liability  created  by  law ;  but 
such  an  action  must  be  brought  within  three  years,  after  the 
cause  of  action  has  accrued. 

28  Hun,  16.  ^  396,  An  acknowledgement  or  promise,  contained  in  a 

107  n"y  346  writing  signed  by  the  party  to  be  charged  thereby,  is  the  only 

4N.Y.Snpp'.  competent  evidence  of  a  new  or  continuing  contract,  whereby 

88o|  rev*g  11  to  take  a  case  out  of  the  operation  of  this  f  tie.    But  this  seo- 
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N.  Y.  State 
Rep.  674. 
136N:y.«0. 
5  Redf.  488. 


tion  does  not  alter  the  effect  of  a  payment  of  principal  or  in- 
terest. 7V  /fK.*/7- 

§  3Q6.  If  a  person,  entitled  to  maintain  an  action  specified 
in  this  title,  except  for  a  penalty  or  forfeiture,  or  against  a 
sheriff  or  otner  omcer  for  an  escape,  is,  at  the  time  when  the 
cause  of  action  accrues,  either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  hm- 
ited  in  this  title  for  commencmg  the  action :  except  that  the 
time  so  limited  cannot  be  extended  more  than  five  years  by 
any  such  disability,  except  infancy ;  or,  in  any  case,  more 
than  one  year  after  the  disability  ceases. 

§  307.  A  cause  of  action,  upon  which  an  action  cannot  be   ?J^-^'^"PP* 
maintained,  as  prescribed  in  this  title,  cannot  be  effectually  in- 
terposed as  a  defence  or  counterclaim. 

TITLE  nL 
General  provisions. 


769. 


2  398.  When    action  deemed  to 
be  commenced. 
899.  Attempt  to  commence  ac- 
tion   in   a  court    of   re- 
cord. 

400.  Id. ;  in  a  court  not  of  re- 

cord. 

401.  Exception,  when   defend- 

ant IS  without  the  State. 

402.  Id.;  whenaperBon,entitled, 

etc.,  dies  before  limita- 
tion expires. 

403.  Id.;  when  a  person  liable, 

etc.,  dies  within  the  State. 
404.-  Tn  suits  by  aliens,  time  of 
disability  in  cat»e  of  war 
to  be  deducted. 

405.  Provision  where  judgment 

has  been  reversed. 

406.  Stay  by  injunction,  etc    to 

be  deducted. 


9.  4Sn.  Certain  actions  by  a  prin- 
cipal, for  misconduct  of 
an  sgent,  etc. 

408.  Disabll  ity  m  ust  exist  when 

right  accrues. 

409.  If  several  disabilities,  no 

limitaiion   until    all    re- 
moved. 

410.  Provision  when  the  action 

cannot     be    maintained 
without  a  demand.  ' 

411.  Provision  in  case  of  sub- 

mission to  arbitration. 

412.  Provision  when  action  is 

discontinued,  etc.,   after 
answer. 

413.  How  objection  taken,  un- 

der this  chapter. 

414.  Cases  to  which  this  chap 

ter  applies. 

415.  Mode  of*  computing  peri- 

ods of  limitation. 


§  398.  [Am?d  1877.]  An  action  is  commenced  against  a 
defendant^  within  the  meaning  of  any  provision  of  this  act, 
which  limits  the  time  for  commencing  an  action,  when  the 
summons  is  served  on  him ;  or,  on  a  co-defendant  who  is  a 
joint  contractor,  or  otherwise  united  in  interest  with  him. 

§  399.  An  attempt  to  commence  an  action,  in  a  court  of 
record,  is  equivalent  to  the  commencement  thereof  against 
each  defendant,  within  the  meaning  of  each  provision  of  this 
act,  which  limits  the  time  for  commencing  an  action,  when  the 
summons  is  delivered,  with  the  intent  that  it  shall  be  actually 
served,  to  the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  cor- 
oner oi  the  county,  in  which  that  defendant  or  one  or  two  or 
more  co-defendants,  who  are  joint  contractors,  or  otherwise 
united  in  interest  with  him,  resides  or  last  resided ;  or,  if  the 
defendant  is  a  corporation,  to  a  like  officer  of  the  county,  in 
which  it  is  established  by  law,  or  wherein  its  general  business 
is  or  was  last  transacted,  or  wherein  it  keeps  or  last  kept,  an 
office  for  the  transaction  of  business.  But  in  order  to  entitle  a 
plaintiff  to  the  benefit  of  this  section,  the  delivery  of  the  sum- 


78  N.Y.  90; 

Id.  282. 

13  Civ.  Pro. 

278. 

122N.Y.263. 

141  Id  409. 
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mons  to  an  officer  must  be  followed,  within  sixty  days  after 
the  expiration  of  the  time  limited  for  the  actual  commence- 
ment of  the  action,  by  personal  service  thereof  upon  the  de- 
fendant sought  to  be  charged,  or  by  the  first  publication  of 
the  summons,  as  against  that  defendant,  pursuant  to  an  order 
for  service  upon  him  in  that  manner. 

§  400.  The  last  section,  excluding  the  provision  requiring 
a  publication  or  service  of  the  summons  within  sixty  days,  ap- 
phes  to  an  attempt  to  coipimence  an  action  in  a  court  not  of 
record,  where  the  summons  is  delivered  to  an  officer  author- 
issed  to  serve  the  same,  within  the  city  or  town  wherein  the 
person  resides  or  the  corporation  is  located,  as  specified  in 
that  section ;  provided  that  actual  service  thereof  is  made 
with  due  diligence. 

223^^^*  ^^'  §  401.  lAm'd  1877,  1888.]  If,  when  the  cause  of  action  ac- 
102*  N  Y.  crues  against  a  person  he  is  without  the  State,  the  action  may 
rev'g.  '  be  commenced  within  the  time  limited  therefor,  after  his  re- 
16  Abb.  N.  turn  into  the  State.  If.  after  a  cause  of  action  has  accrued 
C.672.  against  the  person,  he  departs  from  and  resides  without  the 

144N.Y.612.   State  and  remains  continuously  absent   therefrom  for  the 
flw  space  of  one  year  or  more,  or  if,  without  the  knowledge  of  the 

\  %  c^  U  person  entitled  to  maintain  the  action,  he  resides  within  the 

otate  under  a  false  name  the  time  of  his  absence  or  of  such  res- 
idence within  the  State  under  such  false  name  is  not  a  part  of 
the  time  limited  for  the  commencement  of  the  action.  But 
this  section  does  not  apply  while  a  designation  made  as  pre- 
scribed in  section  four  hundred  and  thirty  or  in  subdivision 
second  of  section  four  hundred  and  thirty-two  of  this  act 
remains  in  force. 

10  N.  T.  §  402.  If  a  person,  entitled  to  maintain  an  action,  dies  be- 

State  Rep.  fore  the  expiration  of  the  time  limited  for  the  commencement 

33m.  thereof,  and  the  cause  of  action  survives,  an  action  may  be 

48  Hun,  97.  commenced  by  his  representative,  after  the  expiration  of  that 

time,  and  within  one  year  after  his  death. 

24  Hun,  130.  §  403    [^m'd  1879,  1891.]    The  term  of  eighteen  months 

2  Dem.  29.  after  the  death,  within  this  State,  of  a  person  against  whom  a 

157N.Y.I04,  cause  of  action  exists,  or  of  a  person  who  shall  have  died 

Itafe    R©D  within  sixty  days  after  an  attempt  shall  have  been  made  to 

621  commence  an  action  against  him  pursuant  to  the  .provision  of 

49  Hun,  439.  section  three  hundred  and  ninety -nine  of  this  act,  is  not  a  part 

140  N.r!4  9.    of  the  time  limited  for  the  commencement  of  an  action  against 

141  I.I.   40».    his  executor  or  administrator.    If  letters  testamentary  or  iet- 
^  ters  of  administration  upon  his  estate  are  not  issued,  within 

^  ^  ^  ^  the  State,  at  least  six  months  before  the  expiration  of  the  time 

to  bring  the  action,  as  extended  by  the  foregoing  provision  of 
this  section,  the  term  of  one  year  after  such  letters  are  Issued 
is  not  a  part  of  the  time  limited  for  the  commencement  of 
such  an  action. 

§  404.  Where  a  person  is  disabled  to  sue  in  the  courts  of 
the  State,  by  reason  of  either  party  being  an  alien  subject  or 
citizen  of  a  country  at  war  with  the  United  States,  the  time  of 
the  continuance  oi  the  disability  is  not  a  pa^'t  of  the  time  lim- 
ited for  the  commencement  of  tlie  action. 

52  Hun,  383.  ^  405.  If  an  action  is  commenced  within  the  time  limited 
119N.y'.344.  therefor,  and  a  judgment  therein  is  reversed  on  appeal,  with- 
out .awarding  a  new  trial,  or  the  action  is  terminated  ii. 
any  other  manner  than  by  a  voluntary  discontinuance,  a  dis- 
missal of  the  complaint  for  neglect  to  prosecute  the  action, 
or  a  final  judgment  upon  the  merits ;  the  plaintiff,  or,  if  he 
dies,  and  the  cause  of  action  survives,  his  representatives  may 
commence  a  new  action  for  the  same  cause,  after  the  expira- 
tion of  the  time  so  limited,  and  within  one  year  after  such  » 
reversal  or  termination 
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§  406.  Where  the  commencement  of  an  action  has  been   ^*j  g^^  53^ 
stayed  by  injunction,  or  by  other  order  of  a  court  or  judge,  or  122  N.'x'.  222! 
by  statutory  prohibition,  the  time  of  the  continuance  of  the 
stay  is  not  a  part  of  the  time,  Umited  for  the  commencement 
of  the  action. 

§  407.  Where  an  injury  results  from  the  act  or  omission 
of  a  dM)uty  or  agent,  the  time,  within  which  an  action  to  re- 
cover aamages  by  reason  thereof,  must  be  commenced  by  the 
principal,  against  the  deputy  or  a^ent,  must  be  computed 
irom  the  time,  when  a  judgment  a^mst  the  principal,  for  the 
act  or  omission,  is  iirst  recovered  oy  the  aggrieved  person  ; 
and  a  subsequent  reversal  or  setting  aside  of  the  judgment 
does  not  extend  the  time. 

§  408,  A  person  cannot  avail  himself  of  a  disability  unless   91  jj.  T.  so& 
it  existed  when  his  right  of  action  or  of  entry  accrued. 

§  409.  Where  two  or  more  disabilities  co-exist,  when  the      ^ 
the  right  of  action  or  of  entry  accrues,  the  limitation  does  not   bJIj®  lir* 
attach,  until-aJl  are  removed.  " 

§  4 10.  Where  a  right  exists,  but  a  demand  is  necessary  ^,^v«h^' 

to  entitle  a  person  to  maintain  an  action,  the  time,  within  JE?  '*' 

which  the  action  must  be  conunenced,  must  be  computed  30  id   537* 

from  the  time,  when  the  ri^ht  to  make  the  demand  is  com-  47  id'  539! 

plete  ;  except  in  one  of  the  following  cases :  60  Id.  674. 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  128  N.Y.  964. 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  *  ^^^^  ^• 
person  acting  in  a  fiduciary  capacity,  the  time  must  be  com-  04^? 
puted  from  the  time,  when  the  person,  having  the  right  to 

make  the  demand,  has  actual  knowledge  of  the  facts,  upon 
which  that  right  depends. 

2.  Where  there  was  a  deposit  of  money,  not  to  be  repaid  at 

a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of  99  N,Y.  401. 
personal  property,  not  to  be  returned,  specifically  or  in  kmd, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand,      t 

§  41 1.  Where  the  persons,  who  might  be  adverse  parties 
in  an  action,  have  entered  into  a  written  agreement  to  submit 
to  arbitration,  or  to  refer  the  cause  of  action,  or  a  controversy 
in  which  it  might  be  available,  or  have  entered  into  a  written 
submission  thereof  to  arbitrators  ;  and  before  an  award,  or 
other  determination  thereupon,  the  agreement  or  submission 
is  revoked,  so  as  to  render  it  ineffectual,  by  the  death  of  either 
party  thereto,  or  by  the  act  of  the  person  against  whom  the 
action  might  nave  been  brought ;  or  the  execution  thereof, 
or  the  remedy  upon  an  award  or  other  determination  there- 
under, is  stayed  by  injunction,  or  other  order  procured  by 
him  from  a  competent  court  or  judge ;  the  time  which  has 
elapsed,  between  the  entering  into  the  written  submission  or 
agreement,  and  the  revocation  thereof,  or  the  expiration  of 
the  stay,  is  not  a  part  of  the  time,  limited  for  the  conmience- 
ment  of  the  action. 

§  412.  Where  a  defendant  in  an  action  has  interposed  an  04  n  Y  Stat^ 
answer,  in  support  of  which  he  would  be  entitled  to  rely,  at  jj^p*  ^^  ** 
the  trial,  upon  a  defence  or  counterclaim  then  existing  in  his 
favor,  the  remedy  upon  which,  at  the  time  of  the  commence- 
ment of  the  action,  was  not  barred  by  the  provisions  of  this 
chapiter  ;  and  the  complaint  is  dismissed,  or  the  action  is  dis- 
continued, or  abates  in  consequence  of  the  plaintiflTs  death  ; 
»^  tim^  which  int^rv^ned  between  the  corawencemeat  aix4 
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the  termination  of  the  action,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  an  action  by  the  defendant,  to  re- 
cover for  the  cause  of  action  so  interposed  as  a  defence,  cr  to 
interpose  the  same  defence  in  another  action  ^brought  by 
the  same  plaintiff,  or  a  person  deriving  title  from  or  under 
him. 

§  413.  The  objection,  that  the  action  was  not  commenced 
within  the  time  limited,  can  be  taken  only  by  answer.  The 
corresponding  objection  to  a  defence  or  counterclaim  can  be 
taken  only  by  reply  ;  except  where  a  reply  is  not  required,  in 
order  to  enable  tne  plaintiff  to  raise  an  issue  of  fact,  upon  an 
allegation  contained  in  the  answer. 

§  414.  The  provisions  of  this  chapter  apply,  and  consti- 
tute the  only  rules  of  limitation  applicable,  to  a  civil  action  or 
special  proceeding,  except  in  one  of  the  following  cases  : 

30  Hun,  537;  13  Abb.  N.  C.  413;  7  Civ.  Pro.  323;  23  Abb.  N.  C.  479  ;  119 
N.  Y^.  344.  133  N.y.  612. 

1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  eighteen  hundred  and  forty-eight.  The 
statutes  then  in  rorce  govern,  with  respect  to  such  a  cause  of 
action  or  defence. 

3.  A  case,  not  included  in  the  last  subdivision,  in  which  a 
person  is  entitled,  when  this  act  takes  effect,  to  commence  an 
action,  or  to  institute  a  special  proceeding,  or  to  take  any 
proceeding  therein,  or  to  pursue  a  remedy  upon  a  judgment, 
where  he  commences,  institutes,  or  otherwise  resorts  to  the 
same,  before  the  expiration  of 'two  years  after  this  act  takes 
effect  ;  in  either  of  which  cases,  the  provisions  of  law  appli- 
cable thereto,  immediately  before  this  act  takes  effect,  con- 
tinue to  be  so  applicable,  notwithstanding  the  repeal  thereof. 

.    4.  A  case,  where  the  time  to  commence  an  action  has  ex- 
pired, when  this  act  takes  effect. 

The  word  "  action,"  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do  as  including  a  special 
proceeding,  or  any  proceeding  therein,  or  in  an  action. 

§  416.  The  periods  of  limitation,  prescribed  by  this  chap- 
ter, except  as  otnerwise  specially  prescribed  therein,  must  be 
computed  from  the  time  of  the  accruing  of  the  right  to  relief 
by  action,  special  proceeding,  defence^  or  otherwise,  as  the 
case  requires,  to  the  time  when  the  claim  to  that  relief  is  act- 
ually interposed  by  the  party,  as  a  plaintiff  or  a  defendant, 
in  the  particular  action  or  special  proceeding. 

CHAPTER  V. 

COMMENCEMENT  OP  AND  PARTIES  TO  AN  ACTION. 

TITLE  I.— Commencement  op  an  action. 

TITLE  II.— Parties  to  an  action. 

TITLE  L 

Ccrnimencement  of  an  ctction. 

Abticle  1.  The  summons  and  accompanying  papers:  personal  seiy 
vice  thereof ;  appearance  of  the  defenaant. 
2.  Substitutes  for  personal  service  in  special  cases. 

ARTICLE  FIRST. 

The  Summons  and  Accompanying  Papers  ;  Personal  Ser- 
vice THEREOF  ;  Appearance  of  the  Defendant. 
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I  416.  Action  to  be  coromenced  g  426.  How  personal   senrice  of 

by  aummonfl ;  time  when  Humroons   mad^  upon  a 

court   acquires  jurisdlc-  natural  person, 

tion.  427.  428.  fd. ;  fh  certafn  cases  of 

417.  Requinites  of  summons.  infancy,  or  lunacy,  etc., 

418.  Form  of  summons.  not  judicially  declared. 

419.  Service  of  copy  complaint  429.  Id.;  when  delivery  of  copy 

or  notice  with  summons;  to  lunatic  dispensed  with, 

conseouence  of  failure.  43U.  Designntion,  by  a  resident, 

420.  Cases  where  such  service  o'f  a  person  upon  whom 

must  be  made.  to  serve  a  *summon8  dur- 

421.  Appearance  of  defendant.  ing  his  absence;  effect 

422.  When  defendant  must  an-  and  revocation  thereof. 

swer  at  time  of  appear-  431.  How   personal   service  of 
ing.  summons   made  upon  a 

^23.  Notice     of    no     personal  domestic  corporation.   . 

claim  ;  effect  of  service  432.  Id. ;  upon  a  foreign  cor- 
thereof.  poratJon. 

424.  Etfectof  voluntary  appear-  433.  Service  of  process,  etc.,  to 

ance.  commence  a  speoial  pro* 

425.  Summons  ;  when  and  by  ceeding. 

whom  served.     SherifiE^s  434.  Proof  of  service  of  sum- 

duty,  raons,  etc. ;  how  made. 

§  416.  A  civil  action  is  commenced  by  the  service  of  a  130N  y  671. 
summons.  But  from  the  time  of  the  granting  of  a  provisional 
remedy,  the  court  acquires  jurisdiction,  and  has  control  of 
all  the  subsequent  proceedings.  Nevertheless,  jurisdiction 
thus  acquired  is  conditional,  and  liable  to  be  divested,  in  a 
case  where  the  jurisdiction  ot  the  court  is  made  dependent, 
by  a  special  provision  of  law,  upon  some  act,  to  be  done  after 
the  granting  of  the  provisional  remedy. 

S  417.  [^m'd  1877, 1879.]  The  summons  must  contain  the  jg  ^bb.  H 
title  of  the  action,  specifying  the  court  in  which  the  action  is  C.  199. 
brought,  the  names  of  the  parties  to  the  action,  and,  if  it  is 
brought  in  the  supreme  court,  the  name  of  tne  county  in 
which  the  plaintiff  desires  the  trial ;  and  it  must  be  subscribed 
by  the  plaintifTs  attorney,  who  must  add  to  his  signature  his 
office  address,  specifying  a  place  within  the  State  where 
tiiere  is  a  post-office.  If  in  a  city,  he  must  add  the  street  and 
street  number,  if  any,  or  other  suitable  designation  of  the 
particular  locality. 

§  418.  [-4m'd  1877.]    The  summons,  exclusive  of  the  title    130N.Y  n71. 
of  the  action  and  the  subscription,  must  be  substantially  in 
the  following  form,  the  blanks  oeing  properly  filled  : 

**To  the  above  named  defendant:  You  are  hereby  sum- 
moned to  answer  the  coinpiaint  in  this  action,  and  to  serve  a 
copy  of  your  answer  on  the  plaintiff's  attorney  within  twenty 
days  after  the  service  of  this  summons,  exclusive  of  the  day 
of  service  ;  and  in  case  of  your  failure  to  appear  or  answer, 
judgment  will  be  taken  against  you  by  default,  for  the  relief 
demanded  in  the  complaint. 

Dated  .» 

The  summons  is  deemed  the  mandate  of  the  court. 

§  410.  lAm'd  1879.]  A  copy  of  the  complaint  may  be 
served  with  the  summons.  If  a  copy  of  the  complaint  is  not 
served  with  the  summons,  the  plaintiff  cannot  take  judgment 
by  default  without  appUcation  to  the  court,  unless  either  the 
defendant  appears,  or  by*  a  notice  is  served  with  the  sum- 
mons, stating  the  sum  of  money  for  which  judgment  will  be 
taken,  and  the  case  is  one  embraced  in  the  next  section. 

{j  430.  lArn'd  1877.]    Judgment  may  be  taken  without   21  Abb.  N. 
*  Bo  m  original.  ^-  ^30, 
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application  to  the  court,  where  the  complaint  sets  forth  one  or 
more  causes  of  action,  each  consisting  of  the  breach  of  an 
express  contract  to  pay,  absolutely  or  upon  a  contingency,  a 
sum  or  sums  of  money,  fixed  by  the  terms  of  th^  contract,  or 
capable  of  being  ascertained  therefrom,  by  computation  only; 
or  an  express  or  imphed  contract  to  pay  money  received  or 
disbursed,  or  the  value  of  property  delivered,  or  of  services 
rendered  by,  to.  or  for  the  use  of,  the  defendant  oi  a  third 
person ;  and  tnereupon  demands  judgment  for  a  sum  of 
money  only.  This  section  includes  a  case,  where  the  breaxA 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial ;  or 
where  the  complaint  shows  that  the  amount  of  tne  plaintifTs 
demand  hasbMeen  reduced  by  payment,  counterclaim,  or  other 
credit. 

11  Ci\.  Pro.       §  421.  The  defendant's  appearance  must  be  made  by 

^2.  serving  upon  the  plaintiffs  attorney,  within  twenty  days  after 

7q  'C?^d  07    service  of  the  summons,  exclusive  of  the  day  of  service,  a 

A^i^  /iiA  notice  of  appearance,  or  a  copy  of  a  demurrer  or  of  an  aiij 

c^        "  swer,    A  notice  or  pleading,  so  served,  must  be  subscribed  b^ 

"1  ^/6'Aw  V97       the  defendant's  attorney,  who  must  add  to  his  signature  his 

office  address,  with  the  particulars  prescribed  m  section  four 
hundred  and  seventeen  of  this  act>  concerning  the  office  ad- 
dress of  the  plaintiffs  attorney. 

§  422.  [AnVd  1877.]  A  defendant,  upon  whom  the  plain- 
63  How.  Pr.  ^iff  jias  served,  with  the  summons,  a  copy  of  the  complaint) 
79;  66Id.97.  ^lust  serve  a  copy  of  his  demurrer  or  answer  upon  the  plaiih 
tiff's  attorney,  before  the  expiration  of  the  time,  within  wludh 
the  summons  requires  him  to  answer.  If  a  copj'  of  the  conh 
plaint  is  not  so  served,  a  notice  of  appearance  entitles  him 
only  to  notice  of  the  subsequent  proceedings,  unless  withia 
the  same  time  he  demands  the  service  of  a  copy  of  the  com- 
plaint as  prescribed  in  section  four  hundred  and  seventy-nine 
of  this  act. 

§  423.  lAm''d  1877.]  Wliere  a  personal  claim  is  not  made 
against  a  defendant,  a  notice,  subscribed  by  the  plaintiffs  at* 
toruey,  setting  forth  the  general  object  of  the  action,  a  brief 
description  of  the  propei-ty  affected  by  it,  if  it  affect  specifio 
real  or  personal  property,  and  that  a  personal  claim  is  not 
made  against  him,  may  be  served  with  the  summons.  If  the 
defendant  so  served,  unreasonably  defends  the  action,  co^ 
may  be  awarded  against  him. 
15  Week.  §  424,  A  voluntary  general  appearance  of  the  defendant 

pig.  25.    is  equivalent  to  personal  service  of  the  summons  upon  hnn. 

§  425.  The  summons  may  be  served  by  any  person,  other! 
than  a  party  to  the  action,  except  where  it  is  otherwise! 
specially  prescribed  by  law.  The  plaintiff's  attorney  may,; 
by  an  indorsement  on  the  summons,  fix  a  time  within  whidi 
tlie  service  thereof  must  be  made  :  in  that  case,  the  ser- 
vice cannot  be  made  afterwards.  Where  a  summons  is  de- 
livered for  service  to  the  sheriff  of  the  county,  wherein  the 
defendant  is  found,  the  sheriff  must  serve  it,  and  return  it, 
with  proof  of  service,  to  the  plaintiff's  attorney,  with  reason- 
able diligence. 

i^  426.  [Am'd  1879.]     Personal  service  of  the  summons, 
49  Hun,  31Z.  y^pim  a  defendant,  being  a  natural  person,  must  be  made  by 
delivering  a  copy  thereof,  within  the  State,  as  follows  : 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteeBi 
years,  to  the  infant  in  person,  and  also  to  his  father,  moth^Ti 
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or  guardian  ;  or,  if  there  is  none  within  the  State,  to  the  per- 
son having  the  care  and  control  of  him,  or  with  whom  he 
resides,  or  in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  pei-son  judicially  declared  to  be  in- 
competent to  manage  his  affairs  in  consequence  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  for  wnom  a  committee 
has  been  appointed,  to  the  committee,  and  also  to  the  defend- 
ant in  person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified 
in  section  one  hundred  and  iifty-eight  of  this  act,  by  deliver- 
ing it  to  the  defendant  in  person,  or  to  his  under-sheriff  in 
person,  or  at  the  office  of  the  sheriff  during  the  hours  when  it 
is  required  by  law  to  be  kept  open,  to  a  deputy-sheriff  or  a 
clerk  in  the  employment  of  the  sheriff,  or  other  person  in 
charge  of  the  office. 

4.  In  any  other  case,  to  the  defendant  in  person. 

§  427.  If  the  defendant  is  an  infant  of  the  age  of  fourteen  34  jjun  183« 
years,  or  upwards,  or  if  the  court  has,  in  its  opinion,  reason-  47  id.  606.   ' 
able  ground  to  believe,  that  the  defendant,   by  reason  of  7  a  A^fi   Q  V  ^ 
habitual  drunkenness,  or  for  an j^  other  cause,   is  mentally  '^^^"^  "^  '   ^ 
incapable  adequately  to  protect  nis  rights,  although  not  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs,  the 
court  may,  in  its  discretion,  with  or  without  an  application 
therefor,  and  in  the  defendants  interest,  make  an  order,  re- 
quiring a  copy  of  the  summons  to  be  also  delivered,  in  behalf 
of  the  defendant,  to  a  person  designated  in  the  order,  and 
tiiat  service  of  the  summons  shall  not  be  deemed  complete, 
until  it  is  so  delivered. 

§  428.  [Ayn^d  1877.]  In  a  case  specified  in  subdivision 
first  or  second  of  section  four  hundred  and  twenty-six  of  this  3  Month  L. 
act,  where  the  court  has,  in  its  opinion,  reasonable  ground  to  Bui.  99. 
believe,  that  the  interest  of  the  person,  other  than  the  defendant, 
to  whom  a  copy  of  the  summons  has  been  delivered,  is  adverse 
Co  that  of  the  defendant,  or  that,  for  any  reason,  ne  is  not  a 
fit  person  to  protect  the  rights  of  the  defendant,  it  may  like- 
wise make  an  order,  as  prescribed  in  the  last  section.  In  a 
case  specified  in  subdivision  second,  the  court  may,  as  a  part 
of  the  same  order,  or  by  a  separate  order,  made,  m  like  man- 
ner and  upon  like  ground,  at  any  stage  of  the  action,  appoint 
a  .special  guardian  ad  litem  to  conduct  the  defence  for  the  in- 
competant  defendant,  to  the  exclusion  of  the  committee,  and 
with  the  same  powers,  and  subject  to  the  same  liabilities,  as  a 
committee  of  tne  property. 

§  429.  Where  the  defendant  has  been  judicially  declared  15  civ.  Pro. 
to  be  incompetent  to  manage  his  affairs,  in  consequence  of  39. 
lunacy,  and  it  appears  satisfactorily  to  the  court^  by  affidavit, 
that  the  delivery  of  a  copy  of  the  summons  to  him,  in  person, 
will  tend  to  aggravate  his  disorder,  or  to  lessen  the  probability 
of  his  recovery,  the  court  may  make  an  order,  dispensing 
with  such  deUvery,  In  that  case,  a  delivery  of  a  copy  of  the 
summons,  to  a  committee  duly  appointed  for  him,  is  sufficient 
personal  service  upon  the  defendant. 

§  430.  A  resident  of  the  State  of  full  age,  may  execute,  105  N. Y.  34a 
under  his  hand,  and  acknowledge,  in  the  manner  required  by 
law  to  entitle  a  deed  to  be  recorded,  a  written  designation  of 
another  resident  of  the  State,  as  a  pei-son  upon  whom  to  serve 
a  summons,  or  any  process  or  other  paper  for  the  commence- 
ment of  a  civil  special  proceeding,  in  any  court  or  before  any 
officer,  during  the  atetence  from  the  United  States  of  the 
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person  making  the  designation ;  and  may  file  the  same,  wit! 
the  written  consent  of  the  person  so   designated,  execute^ 
and  acknowledged  in  the  same  manner,  in  the  office  of  thi 
clerk  of   the  county,  .where  the  person  making  the  desl 
nation  resides.     The  designation  must  specify  the  occup 
tion  or  other  proper  addition,  and  the  residence  of  the  pe 
son  makina[  it,  and  also  of  the  person  designated ;  and 
remains  in  force  during  the  period  specified  therein,  if  an^ 
or,  if  no  period  is  specified  for  that  purpose,  for  three  yea 
after  the  filing  thereof.    But  it  is  revoked  earlier,  by  tl 
death  or  legal  incompetency  of  either  of  the  parties  thereto 
or  by  the  filing  of  a  revocation  thereof,  or  of  the  consen 
executed  and  acknowledged  in  like  manner.    The  clerk  m.w 
file  and  record  such  a  designation,  consent^  or  revocatioa 
and  must  note,  upon  the  record  of  the  origmal  designation, 
the  filing  and  recording  of  a  revocation.     W'hile  the  desi« 
nation  remains  in  force,  as  prescribed  in  this  section,  a  su 
mons^  or  any  process  or  other  paper  for  the  commencement 
a  civil  special  proceeding,  against  the  person  makin^r  it, , 
any  court  or  beiore  any  officer,  may  be  served  upon  the  pe 
son  so  designated,  in  like  manner  and  with  like  etfect,  as  if 
was  served  upon  the  person  making  the  designation,  not  wit 
'  standing  the  return  oi  the  latter  to  the  United  Stat-es.  . 

§  1080,  Con-       §  43 1 .  Personal  service  of  the  summons  upon  a  defem 
sol' Act.         j^jj^^  being  a  domestic  corporation,  must  be  made  by  delive 
.      /c-jp  ^^^  f  ing  a  copy  thereof,  within  the  State,  as  follows : 

^7^^'~  1.  If  the  action  is  against  the  mayor,  alderman,  [aldermei 

and  commonalty  of  the  city  of  New  York,  to  the  may 
comptroller,  or  counsel  to  the  corporation. 

3.  If  the  action  is  against  any  other  city^  to  the  mayoi 
treasurer,  counsel,  attorney,  or  clerk ;  or,  ii  the  city  lad 
either  of  those  officers,  to  the  officer  performing  correspon 
ing  functions,  under  another  name. 
121  N.Y.  224.       8.  In  any  other  case,  to  the  president  or  other  head  of  t 
yj^  j6^/^  iJ^^v     corporation  the  secretary  or  clerk  to  the  corporation,  t 
~  cashier,  the  treasurer,  or  a  director  or  managing  agent. 

87  N.Y.  137.        §  432.  [^m*<i -1877.]    Personal  service  of  the  sununoi 
afi'V,  24  upon  a  defendant,  being  a  foreign  corporation,  must  be  mai 

Hun,  238.  by  delivering  a  copy  thereof,  within  the  State,  as  follows : 
35  Hun,  869.  j^  To  the  president,  treasurer,  or  secretary;  or,  if  the  cor- 
2^  N.Y.  State  poration  lacKS  either  of  those  officers,  to  the  officer  perform- 
115%  Y  437  ^^n  corresponding  functions,  under  another  name. 
lie  \*Y  oiV  ^-  "^^  ^  person  designated  for  the  purpose  by  a  writing,  un- 
der  the  seal  of  the  corporation,  and  the  signature  of  its  presi- 
dent, vice-president,  or  other  acting  head,  accompanied  with 
the  written  consent  of  the  person  designated,  and  filed  in  the 
office  of  the  Secretary  of  State,  The  designation  must  specify 
a  place,  within  the  State,  as  the  office  or  residence  of  the 
person  designated  ;  and,  if  it  is  within  the  city,  the  street, 
and  street  number,  if  any,  or  other  suitable  designation  of  the 
particular  locality.  It  remains  in  force,  until  the  filing  in  the 
same  office  of  a  written  nevocation  thereof,  or  of  the  consent, 
executed  in  like  manner ;  but  the  person  designated  maj', 
from  time  to  time,  change  the  place  specified  as  his  office  or 
residence,  to  some  other  place  within  the  State,  by  a  writing, 
executed  by  him,  and  filed  in  like  manner.  The  Secretary  of 
State  may  require  the  execution  of  any  instrument,  specified 
in  this  section,  to  be  authenticated  as  he  deems  proper,  and 
he  may  refuse  to  file  it  without  such  an  authentication.  An 
exemplified  copy  of  a  designation  so  filed,  accompanied  with 


§1 433-4."^ 


SUBSTITUTED  SERVICE. 


87 


a  certificate  that  it  has  not  been  revoked,  is  presumptive 
evidence  of  the  execution  thereof,  and  conclusive  evidence  ot 
the  authority  of  the  officer  executmg  it, 

3.  II  such  a  designation  is  not  in  force,  or  if  neither  the  per-   104N.Y.477. 
son  designated,  nor  an  officer  specified  in  subdivision  first  of  '^  q  ^c-;^  3€^- 
this  section,  can  be  found  with  due  diligence,  and  the  corpor-  _  ,  it-ja  lJ  a/  r 
ation  has  propertv  within  the  State,  or  the  cause  of  action  ^*'^-»v.7      /- 
arose  therein ;  to  the  cashier,  a  director,  or  a  managing  agent 
of  the  corporation,  within  the  State. 

§  433.  The  provisions  of  this  article,  relating  to  the  mode 
of  service  of  a  summons,  apply  likewise  to  the  service  of  any 
process  or  other  paper,  whereby  a  special  proceeding  is  com- 
menced in  a  court,  or  before  an  officer,  except  a  proceeding 
to  punish  for  contempt,  and  except  where  special  provision 
for  the  service  thereoi  is  otherwise  made  by  law. 

§  434.  Proof  of  service,  as  prescribed  in  this  article,  must    l381^T.a6C. 
be  made  by  affidavit,  except  as  follows  : 

1.  If  the  service  was  made  by  the  sheriff,  it  may  be  proved 
by  his  certificate  thereof. 

3.  If  the  defendant  served  is  an  adult,  who  has  not  been 
judicially  declared  to  be  incompetent  to  manage  his  affairs, 
the  service  may  be  proved  by  a  written  admission,  signed  by 
him,  and  either  acknowledged  by  him,  and  certified  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  accom- 
panied with  the  affidavit  of  a  person,  other  than  tne  plaintiff, 
showing  that  the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  sum- 
mons, must  state  the  time  and  place  of  service.  A  written 
admission  of  the  service  of  a  summons,  or  of  a  paper  accom- 
panying the  same,  imports,  unless  otherwise  expressly  stated 
therein,  or  otherwise  plainly  to  be  inferred  from  its  contents, 
that  a  copy  of  the  paper  was  delivered  to  the  person  signing 
the  admission. 

ARTICLE  SECOND. 

Substitutes  for  personal  Service  in  Special  Cases. 


g  435. 


436. 
437. 

438. 


439. 


Order  for  service  of  pum- 

mons  when  defeodaat  not 

found,  etc. 
How  service  mu<>t  be  made. 
Papers  to  be  filed;  proof 

of  service. 
Cases  in  which  service  of 

summons  by  publication, 

etc.,  may  be  ordered. 
Papers  npon  whic*h  order 

for  publication   may   be 

made. 


g  440. 
441. 


442. 

443. 

444. 
445. 


By  whom  order  may  be 
made ;  contents  of  order. 

When  publication  must  be 
commenced ;  when  ser- 
vice deemed  complete. 

Papers  to  be  filed;  notice 
to  defendant. 

Id.;  when  service  is  made 
without  the  State. 

Proof  of  service. 

Defendant  when  allowed 
to  defend. 


278. 

46  Hun.  515. 

122N.Y.263 


§  435.  [Am'd  1877  &  1880.]  Where  a  summons  is  issued  in  26  Hun  46;i 
any  court  of  record,  an  order  for  the  service  thereof  upon  a  13  civ.  *Pro! 
defendant  residing  within  the  State  may  be  made  by  the  court 
or  a  judge  thereof,  or  the  county  judge  of  the  county  where 
the  action  is  triable,  upon  satisfactory  proof,  by  the  affidavit 
of  a  person,  not  a  party  to  the  action,  or  by  the  return  of  the 
rfieriff  of  the  county  where  the  defendant  resides,  that  proper 
and  diligent  effort  has  been  made  to  serve  the  summons  upen 
the  defendant,  and  that  the  place  of  his  sojourn  cannot  be  as- 
certained, or,  if  he  is  within  the  State,  that  he  avoids  service, 
so  that  personal  service  cannot  be  made. 

8  436.  lAni'd  1877.]    The  order  must  direct,  that  the  ser- 
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^  vice  of  the  summons  be  made,  by  leaving  a  copy  thereof,  and 

^  of  the  order,  at  the  residence  of  the  defendant,  with  a  person 

\  ^  ^  ^  of  proper  age,  if  upon  reasonable  application^  admittance  can 

be  obtained,  and  such  a  person  found  who  will  receive  it :  or,  i 
.  if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  oi  the  defend- 
ant's residence,  and  by  depositing  another  copy  thereof,  prop- 
erly inclosed  in  a  post-paid  wrapper,  addressed  to  him,  at  his 
place  of  residence,  in  the  post-office  at  the  place  where  he 
resides. 

4  Civ.  Pro.        §  437.  The  order,   and  the  papers  upon  which  it  was 
866.       ^        granted,  must  be  filed,  and  the  service  must  be  made,  w^ithin 
122  N. Y.  263.   ^^^  days  after  the  order  is  granted  ;  otherwise  the  order  be- 
comes inoperative.    On  filing  an  affidavit,  showing  service 
according  to  the  order,  the  summons  is  deemed  served,  and 
the  same  proceedings  may  be  taken  thereupon,  as  if  it  had 
*         been  served  by  publication,  pursuant  to  an  order  for  that  pur- 
pose, made  as  prescribed  in  the  next  section. 

6  Civ.   Pro.       §  438.  lAm>d  1879  &  1884.]    An  order,  directing  the  ser- 

216.  vice  of  a  summons  upon  a  defendant,  without  the  State,  or  by 

.36 Hun,  347.  publication,  may  be  made  in  either  of  the  following  cases  : 

98  N.Y.  665.  ^^  ^^^^  ^j  ^  ^^  j27  N.  Y.  493. 

16  N.Y.State       1.  Where  the  defendant  to  be  served  is  a  foreign  corpora- 
Rep.  903.        tion  ;  or,  being  a  natural  person,  is  not  a  resident  of  the  State; 
143 N.Y.  172.  or  where,  after  diligent  inquiry,  the  defendant  remains  un- 
known to  the  plaintiff,  or  the  plaintiff  is  unable  to  ascertain 
whether  the  defendant  is  or  is  not  a  resident  of  the  State. 

2.  Where  the  defendant,  being  a  resident  of  the  State,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or 
to  avoid  the  service  of  a  summons  ;  or  keeps  himself  concealed 
therein,  with  like  intent. 

3.  Wnere  the  defendant,  being  an  adult,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act ;  or  a  designation  so  made  no 
longer  remains  in  force  ;  or  service  upon  the  person  so  desig- 
nated cannot  be  made  within  the  State^  after  diligent  effort. 

4.  Where  the  complaint  demands  3udgment  annulling  a 
marriage,  or  for  a  divorce,  or  a  separation. 

86  Hun, 347.  5.  Where  the  complaint  demands  judgment,  that  the  de- 
fendant be  excluded  from  a  vested  or  contingent  interest  in, 
or  lien  upon,  specific  real  or  personal. property  within  the 
State ;  or  that  such  an  interest  or  lien  in  lavor  of  either  party 
be  enforced,  regulated,  defined  or  limited ;  or  otherwise  af- 
fecting the  title  to  such  property. 

6.  Where  the  defendant  is  a  resident  of  the  State,  or  a  do- 
mestic corporation ;  and  an  attempt  was  made  to  commence 
the  action  against  the  defendant,  as  required  in  chapter  fourth 
of  this  act,  before  the  expiration  of  the  limitation  applicable 
thereto,  as  fixed  in  that  chapter ;  and  the  limitation  would 

«  have  expired,  within  sixty  days  next  preceding  the  applica- 

tion, if  the  time  had  not  been  extended  by  the  attempt  to 
commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpo- 
ration, or  joint-stock  company,  and  is  authorized  by  a  law  of 
the  State,  and  the  defendant  is  a  stockholder  thereof. 

When  a  copy  of  the  summons  is  reauiredby  subdivision  first 
or  subdivision  second  of  section  four  hundred  and  twenty-six 
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of  this  act,  or  by  section  four  hundred  and  twenty-nine  of 
this  act,  to  be  delivered  to  a  person  other  than  the  defendant, 
an  order,  directing  the  service  of  a  copy  of  the  summons  upon 
such  person  without  the  State,  or  by  publication,  may  be  made 
as  prescribed  in  this  section,  as  if  such  person  was  the  defend- 
ant in  the  action,  and  upon  a  verified  complaint  and  the  same) 
proof  with  respject  to  such  person,  as  is  required  in  the  next 
succeeding  section  with  respect  to  a  defendant*  And  sections 
four  hundred  and  forty  to  four  hundred  and  forty-four,  both 
inclusive,  applv  to  the  proceedings  in  like  manner  as  if  such 
person  w^as  a  defendant. 

§  439.  lAni'd  1877,  1879.]  The  order  must  be  founded 
upon  a  verified  complaint,  showing  a  sufficient  cause  of  action 
against  the  defendant  to  be  served,  and  proof  by  affidavit  of 
the  additional  facts  required  by  the  last  section ;  and  also, 
where  the  application  is  made  upon  the  ground  that  the  de- 
fendant is  a  foreign  corporation,  or  not  a  resident  of  the 
State,  or  in  a  case  specified  in  subdivision  fourth^  fifth,  or 
seventh  of  the  last  section,  that  the  plaintiff  has  been  or  will 
be  unable,  with  due  diligence,  to  make  personal  service  of  the 
summons. 

S  440.  lAm'd  1879, 1889.]  The  order  mav  be  made  by  a 
judge  of  the  court  or  the  county  judge  of  the  county  where 
the  action  is  triable.  It  must  direct  that  service  of  the  sum- 
mons, upon  the  defendant  named  or  described  in  the  order, 
be  made  by  publication  thereof  in  two  newspapers,  designa- 
ted in  the  order  as  most  likely  to  give  notice  to  the  defendant 
for  a  specified  time,  which  the  judge  deems  reasonable,  not 
less  than  once  a  week  for  six  successive  weeks ;  or,  at  the  op- 
tion of  the  plaintifi',  by  service  of  the  summons,  and  of  a  copy 
of  the  complaint  and  order,  without  the  State,  upon  the  de- 
fendant personally,  and  if  he  is  an  infant  under  the  age  of 
fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing; or,  if  the  defendant  is.  a  corporation,  upon  an  officer 
thereof,  specified  in  section  431  or  432  of  this  act.  It  must  also 
contain,  either  a  direction  that,  on  or  before  the  day  of  the 
first  publication,  the  plaintiff  deposit  in  a  specified  post-office, 
one  or  more  sets  of  copies  of  the  summons,  complaint  and  or- 
der, each  contained  in  a  securely  closed  post-paid  wrapper, 
directed  to  the  defendant,  at  a  place  specified  in  the  order ;  or 
a  statement  that  the  judge  bein^  satisfied  by  the  affidavits 
upon  which  the  order  was  granted,  that  the  plaintiff  cannot, 
with  reasonable  diligence,  ascertain  a  place  or  places  where 
the  defendant  would  probably  receive  matter  transmitted 
through  the  post-office,  dispenses  with  the  deposit  of  any 
papers  therein. 

§  441.  lAm^d  1877.]  The  first  publication,  in  each  news-  133  N.  Y.  G5 
paper  designated  in  the  order,  or  the  service  upon  the  defend- 
ant with6ut  the  State,  must  be  made  within  three  months  af- 
ter the  order  is  granted.  For  the  purpose  of  reckoning  the 
time  within  which  the  defendant  must  appear  or  answer,  ser- 
vice by  publication  is  complete  upon  the  day  of  the  last  pub- 
hcation,  pursuant  to  the  order ;  and  service  made  without  the  * 

State  i«i  complete  upon  the  expiration  thereafter  of  a  time 
equal  to  that  prescribed  for  publication. 

§  442.  lArrVd  1877.]    Where  service  is  made  by  publica-   4  Month.  L. 
cation,  the  summons,  complaint,  and  order,  and  the  papers    buI.  36.  * 
upon  which  the  order  was  made,  must  be  filed  with  the  clerk,    38  Hun,  152. 


13  Week. 

Die;.  209 
27  Hun,  40. 
3  Civ.  Pr.». 
69  ;  4  id. 27.3. 
36  Hun,  221, 
Id.  347. 
112  N.  Y.382. 
133  N.  y.  65. 
143N.  Y.172. 


4  Month.  L. 

Bui.  36. 

9  Civ.  Pro. 

161. 

19  Abb.    N. 

C406. 

2  N.Y.Supn. 

250. 

30  Hun. 204. 

131  NY.  184. 
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on  or  before  the  day  of  the  first  publication ;  and  a  notice, 
subscribed  by  the  plaintifTs  attorney,  and  directed  only  to  the 
defendant  or  defendants  to  be  thus  served,  substantially  in 
in  the  following  form,  the  blanks  being  properly  filled  up, 
must  be  subjoined  to  and  published  with  the  summons : 

"To  :    The  loregoing  summons  is  served  upon 

you,  by  publication,  pursuant  to  an  order  of  "  (nam- 

ing the  judge  and  his  official  title),  "  dated  the  day  of 

)  18    J  and  filed  with  the  complaint  in  the  office  of-  the 
clerk  of  ,  at  '* 

§  443.  [ArvCd  1877.]  Where  service  is  made  without  the 
State,  the  papers  specified  in  the  last  section  must  be  previ- 
ously filed ;  and  a  notice  must  be  served  with  the  summons, 
in  all  respects  like  the  notice  required  by  the  last  section,  ex- 
cept that  the  words,  "  without  tne  State  of  New  York,"  must 
be  substituted  for  the  words,  "by  publication." 

.  §  444.  Proof  of  the  publication  of  the  summons  and  no- 
tice must  be  made  by  the  affidavit  of  the  printer  or  publisher, 
or  his  foreman  or  principal  clerk.  Proof  of  deposit  in  the 
post-office,  or  of  delivery,  of  a  paper  required  to  be  deposited 
or  delivered  by  the  provisions  of  tnis  article,  must  be  made  by 
the  affidavit  of  the  person,  who  deposited  or  delivered  it. 

30  NY  Slat©  §  44^'  [^wt'd  1877.]  Where  the  summons  is  served,  pur- 
Rep!  694.  suant  to  an  order  made  as  prescribed  in  this  article,  and  the 
i3iN.Y.363.  defendant  so  served  does  not  appear,  he,  or  his  representa- 
tive, on  application  and  sufficient  cause  shown,  at  any  time 
before  final  judgment^  must  be  allowed  to  defend  the  action  ; 
and,  except  in  an  action  for  divorce,  or  wherein  the  contrary 
is  expressly^pisesqifibed  by  law,  the  defendant,  or  his  repre- 
sentative, must, 'in  like  manner,  upon  good  cause  shown,  and 
upon  just  terms,  be  allowed  to  defend,  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written 
notice  therof  ;  or,  if  such  a  notice  nas  not  been  served,  within 
seven  years  after  the  filing  of  the  judgment-roll.  If  the  de- 
fence is  successful,  and  the  judgement,  or  any  part  thereof, 
has  been  collected  or  otherwise  enforced,  such  restitution  may 
thereupon  be  compelled,  as  the  court  directs  ;  but  the  title  to 
property,  sold,  to  a  purchaser  in  good  faith,  pursuant  to  a  di- 
rection contained  in  the  judgment,  or  by  virtue  of  an  execu- 
tion issued  upon  the  same,  shall  not  be  affected  thereby. 

TITLE  II. 

Parties  to  an  action. 

Akticlk  I.  Parties  generally. 

2.  Parties  severally  liable. 

3.  Parties  prosecuting  and  defending  as  poor  persons. 

4.  Infant  plaintiffs  and  defendants. 

ARTICLE  FIRST. 

Parties  generally. 

g  446.  Who    may   be  joined    as  ested. 

plaintiffs.  g  450.  When  married  woman  is  a 

447.  Id.;  as  defendants.  partv. 

448.  Parties  united  in  interest,  451.  When    defendant    or    his 

when  to  be  joined  ;  when  his  name  is  unknown, 

one  or  more  m^y  sue  or  452.  When  court  to  decide  con- 
defend  for  the  whole.  troversy,  or  to  order  ot  tier 

449.  Trustee  of  express  trust,  parties  to  be  brought  in. 

etc.may  sue  without  per-  45'i.  Supplemental  summons, 

son     beneficially     inter- 
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§  44©.  All  persons  having  an  interest  in  the  subject  of  the  g-j  ^  y°699  * 

action,   and  in  obtaining  the  judgment  demanded,  may  be  loAbbiM.C. 

joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed  leo. 

\n  this  act.  7  9^^  ^^  9  i  9  -  48  Hun,  690. 
117N.Y.44'2;  SN.Y.Supp.  189. 

§  44T.  Any  person  may  be  made  a  defendant  who  has,  87  N.  Y.  699. 

or  claims  an  interest  in  the  controversy,  adverse  to  the  plain-  28  Hun,  195. 

tilf,  or  who  is  a  necessary  party  defendant,  for  the  complete  Sg?^^*  ^''**' 

determination  or  settlement  of  a  question  involved  therein ;  jg  'j^^^^^    ^ 

except  as  otherwise  expressly  prescribed  in  this  act.  c.  loo 

14  N.  Y.  State  Rep.  3G0 ;  47  Hun,  239.  123  N.Y.  632. 

§  '448.  Of  the  parties  to  the  action,  those  who  are  united  se  Hun,  40<). 

in  interest  must  be  joined  as  plaintiffs  or  defendants,  except  as  50  N.  Y.  Stip^ 

otherwise  expressly  prescribed  in  this  act.    But  if  the  consent  or.  Ct.  (J.  & 

of  any  one,  who  ought  to  be  joined  as  a  plaintiff,  cannot  be  ^'L^^*   ^ 

obtained,  he  may  be  made  a  defendant,  the  reason  therefor  ?.  ^^^^ 

being  stated  in  tne  complaint.    And  where  the  question  is  one  j^*  j^^'  jj 

of  a  common  or  general  interest  of  many  persons ;  or  where  c.  88. 

the  persons,  w^ho  might  be  made  parties,  are  very  numerous,  6N.Y.  Supp. 

and  it  may  be  impracticable  to  bring  them  all  before  the  399. 
court,  one  or  more  may  sue  or  defend  for  the  benefit  of  alL 

§  449.  lAm'd  1877.]    Every  action  must  be  prosecuted  in  i  How.  Pr. 

the  name  of  the  real  party  in  interest,  except  that  an  execu-  N.  8.  609. 

tor  or  administrator,  a  trustee  of  an  express  trust,  or  a  per-  5i2  Week, 

son  expressly  authorized  by  statute,  may  sue^  without  joining  ^Jf^  ^5. 

with  him  the  person  for  whose  benefit  the  action  is  prosecuted,  ino  n  "y^%* 

A  person,  with  whom  or  in  whose  name,  a  contract  is  made  1Q5  j  j    "g^g 

for  the  benefit  of  another,  is  a  trustee  of  an  express  trust,  24N.Y.State 
within  the  meaning  of  this  section.  7  ^  0^/C^  9/9- 
Rep.  77  ;  Id.  843 :  53  Hun, 91. 120  N.  Y.  237.  136  N.  Y.  GS:. 

§  460.  [Am'd  1877,  1879,  1890.]  In  an  action  or  special  pro-  1  Ciy.  Pro. 

ceeding  a  married  woman  appears,  prosecutes  or  defends  360;    6    Id. 

alone  or  joined  with  other  parties  as  if  she  was  single.     It  is  ^1-,. 

not  necessary  or  proper  to  join  her  husband  with  her  as  a  par-  ?4^  ^a^^^'  ^Z" 

ty  in  any  action  or  special  proceeding  affecting  her  separate  q     94 .    j^ 

property.  The  husband  is  not  a  necessary  or  proper  party  to  an  333.     * 

action  or  special  proceeding  to  recover  damages  to  the  person,  lie  N.Y.  584. 

estate  or  character  of  his  wife,  and  all  sums  that  may  be  re-  23  Ahb.  JM. 

covered  in  such  action  or  special  proceedings  shall  be  the  sepa-  ^-  332. 

rate  property  of  the  wife.    The  husband  is  not  a  necessary  or  135  N.Y.  201. 
proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  estate  or  character  of  another  on  ac- 
count of  the  wrongful  acts  of  his  wife  committed  without  his 
instigation.  Sa^X.  l|f ^ o  C\vcOy\,  ^~/ - 

§  461.  lAm'd  1879J    Where  the  plaintiff  is  ignorant  of 
the  name  or  part  of  the  name  of  a  detendant,  he  may  desig-    ?2q  ^^* 
nate  that  defendant,  in  the  summons,  and  in  any  other  pro-   ^^  y  go 
cess  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  as   5  cj'v.*  Pi'o. 
much  of  his  name  as  is  known,  adding  a  description,  identify-   355. 
ing  the  person  intended.    Where  the  plaintiff  demands  judg-   98  N.  Y.  G65. 
ment  against  an  unknown  person,  ne  may  designate  that 

Eerson  as  unknown,  adding  a  description,  tending  to  identify 
im.  In  either  case,  the  person  intended  is  thereupon  regard- 
ed as  a  defendant  in  the  action,  and  as  sufficiently  described 
therein,  for  all  purposes,  including  service  of  the  summons,  as 
prescribed  in  article  second  of  the  last  title.  When  the  name, 
or  the  remainder  of  the  name,  or  the  person,  becomes  known, 
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§§  45S~-456 


87  N.  Y.322: 
Id.    599;  98 
Id.  2:;9. 
18    Abb    N. 
C.  160. 

47Hnn,2:^9; 
^0  Id.  236. 
18  N.Y.  State 
Rep.  799. 
55  N.Y.  Sup- 
er. Ct.  (J.  <& 
8.)  352. 
26N.Y.  State 

134  N.Y.  568. 


an  order  must  be  made  by  the  court,  upon  such  notice  and 
such  terms  as  it  prescribes,  that  the  proceedings  already  taken 
be  deemed  amended,  by  the  insertion  of  the  true  name,  in 
place  of  the  fictitious  name  or  part  of  a  name,  or  the  desig- 
nation as  an  unknown  person  ;  and  that  all  subsequent  pro- 
ceedings be  taken  under  the  true  name. 

§  452.  The  court  may  determine  the  controversy,  as  be- 
tween the  parties  before  it,  where  it  can  do  so  without  preju- 
dice to  the  rights  of  others,  or  by  saving  their  rights;  but  where 
a  complete  determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court  must  direct 
them  to  be  brought  in.  And  where  a  person,  not  a  party  to 
the  action,  has  an  interest  in  the  subject  thereof,  or  in  real 

groperty,  the  title  to  which  may  in  any  manner  be  affected 
y  the  judgment,  and  makes  application  to  the  court  to  be 
made  a  party,  it  must  direct  him  to  be  brought  in  by  the 
proper  amendment.  W-j  C^^^jt^-  ^'hoM^'Cu^.C^^^i,.,^  1 1  - 

Rep.  978;  27  Id.  302 ;  34  Id.  351 ;  123 N.Y.  532. 127  Id.  462.  144N.  Y.  92. 

§  453.  [Am'd  1877.]  Where  the  court  directs  a  new  de- 
fendant to  be  brought  in,  and  the  order  is  noj;  made  upon  his 
own  application,  a  supplemental  summons  must  be  issued, 
directed  to  him,  and  in  the  same  form  as  an  original  sum- 
mons ;  except  that,  in  the  body  thereof,  it  must  require  the 
defendant  to  answer  the  ori^nal  or  the  amended  complaint, 
and  the  supplemental  complamt,  or  either  of  them,  as"  the  case 
requires.  And  each  provision  of  this  chapter,  relating  to  per- 
sonal service,  or  a  substitute  for  personal  service  of  an  origi- 
nal summons,  applies  to  such  a  supplemental  summons. 

ARTICLE  SECOND. 


Parties  severally  liable. 


\  4&4. 


456. 


Persons  liable  for  the  .same 
demand  may  be  sued  to- 
gether. 

Defendant  so  sned  may 
apply  for  any  relief. 


g  456.  Proceedlng.s  in  action 
again.st  defendants  sever- 
ally liable. 
457.  Application  of  this  article 
to  defendants  jointly  li- 
able. 


6  Civ.  Pro. 

238 

138  N.Y.  192. 


/ 


§  454.  [i4m'd  1877.1  Two  or  more  j)ersons,  severally  lia- 
able  upon  the  same  written  instrument,  including  the  parties 
to  a  bul  of  exchange  or  a  promissory  note,  whether  the  action 
is  brought  upon  the  instrument,  or  by  a  party  thereto  to  re- 
cover against  other  parties  liable  over  to  nim,  may,  all  or  any 
of  them,  be  included  as  defendants  in  the  same  action,  at  the 
the  option  of  the  plaintiff. 

§  455.  The  joinder  of  a  person,  as  defendant  in  an  action, 
with  another  person,  as  prescribed  in  the  last  section,  does  not 
affect  his  right  to  any  order  or  other  relief,  to  which  he  would 
have  been  entitled,  if  he  had  been  separately  sued  in  the 
action. 

§  456.  Where  a  summons,  issued  against  two  or  more  de- 
fendants, alleged  to  be  severally  liable,  is  served  upon  some, 
but  not  upon  all  of  them,  the  plaintiff  may  proceed  against 
those  uix)n  whom  it  is  served,  as  if  they  were  the  only  defend- 
SabvJv  tVvx.Ciii^P^^  named  therein.     Where  it  is  served  upon  all  of  them,  the 
rTT ^      '^^^aintiff  may  take  judgment  against  one  or  more  of  them, 
^^''  where  he  would  be  entitled  to  judgment,  if  the  action  was 

against  him  or  them  alone.    AVhere  judgment  is  soliaken,  the 
clerk  must,  upon  the  plaintiff's  application,  enter  an  order, 


24  Hun,  2G5; 

25  Id.  266. 
29  Abb.  N  C. 
4U3. 


^ 
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directing  that  the  action  be  severed,  and  that  the  plaintiff 
may  proceed  against  the  other  defendants.  In  any  subse- 
(j^uent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  ofsQch  an  order,  a  coi>y  of  a  paper  constituting  a 
part  of  the  judgment-roll,  with  like  effect  as  if  it  was  the 
original. 


§  45 7.  The  last  three  sections  do  not  affect  a  defence  or 
other  objection  of  a  defendant,  growing  out  of  the  failure  to 
join  in  the  action  two  or  more  persons  jointly  liable  ;  and,  as 
regards  the  other  parties  to  the  action,  persons  jointly  liable 
are  regarded  as  one  party,  for  every  purpose  contemplated 
by  those  sections. 


ARTICLE  THIRD. 

Pabtiks  Pbosecuting  and  Defending  as  Poob  Pebsons 

S  458.  Who      may    petition     for  §  463.  When      defendant      may 

leave    to   prosecute  as  a  petition   to   defend  aa  a 

poor  person.  poor  person. 

459.  Contents  of  petition.  464.  Contents  of  petition. 

460.  When  and  how  leave  grant-  466.  Proceedings  thereon. 

ed.  466.  Appeal,  when  party  prose- 

461.  Not  liable   ^or  costs   and  cutes  or  defends  as  a  poor 

fees.  I>er8on. 

462.  When    leave  may  be   an-  467.  Costs  in  favor  of  petitioner. 

nulled. 


§  458.  [Am\d  1S91,]    A  poor  person,  whether  an  adult  or  49N.Y.8up- 
intant,  not  being  of  ability  to  sue,  who  alleges  that  he  has  a  er.  ct.  (J.  k 
cause  of  action  against  another  person,  may  apply  by  pfti-  *y  J^^*      ^  ^ 
tion  to  the  court  in  which  the  action  is  pending,  orin  which  ^*^os/x  i^  Y 
it  is  intended  to  be  brought,  for  leave  to  prosecute  as  a  poor 
person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  action. 


§459.  [i4m'dl891.]     Tho, petition  must  state :  3iAbb.  N.c. 


1.  The  nature  of  the  action  brought  or  intended  to  be 
brought. 

2.  That  the  applicant  Is  not  worth  one  hundred  dollars 
besides  the  wearing  apparel  and  furniture  necessary  for  him- 
self  and  his  family,  and  the  subject  matter  of  the  action^ 
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It  must  be  verified  by  the  applicant's  affidavit,  nnless  the 
applicant  is  an  infant  under  the  age  of  fourteen  years,  and 
in  that  case  by  the  affidavit  of  his  guardian  appointed  in  said 
action,  and  supported  by  a  certificate  of  a  counsellor-at^aw 
to  the  effect  that  he  has  examined  the  case  and  is  of  the 
opinion  that  the  applicant  has  a  good  cause  of  action. 


40N.Y.Sup-  ^4^60.  The  court  to  which  the  petition  is  presented,  if 
<r  ct.  (J.  &  satisfied  of  the  truth  of  the  facts  alleged,  and  that  the  appli- 
f* )  1  5.  cant  has  a  good  cause  of  action,  may,  by  ord«-r,  admit  him  to 

0*339*^  prosecute  as  a  pOv»r  person,  and  assign  to  him  an  attorney 
siAbb.  M.c.  and  counsel  to  prosecute  his  action,  who  must  act  therein 
4bb.  without  compensation. 


31  Abb.  N.C.       §  461*    A  person  so  admitted,  may  prosecute  his  action, 
^^  without  paying  fees  to  any  officer ;  and  he  shall  not  be  pre- 

vented from  prosecuting  the  same*  by  reason  of  his  being 
liable  for  the  costs  of  a  former  action,  brought  by  him  against 
the  same  defendant,  [and]  if  judgment  is  rendered  against 
him,  or  his  complaint  is  dismissed,  costs  shall  not  be 
awarded  against  him. 


^ij^bb  N.C.  §  4g2«  If  a  person  so  admitted  is  guilty  of  improper  con- 
420  ^^^'  <^^^ct  in  the  prosecution  of  his  action,  or  of  wilful  or  unne- 
cessary delay,  the  court  may,  in  its  discretion,  annul  the 
order  admitting  him  to  prosecute  as  a  poor  person  ;  and  he 
shall  thereafter  be  deprived  of  all  the  privileges  conferred 
thereby. 


§  4  63.  A  defendant  in  an  action  involving  his  right,  title, 
or  interest,  in  or  to  real  or  personal  property,  may  petition 
the  court,  in  which  the  action  is  pending,  for  leave  to  defend 
the  action  as  a  poor  person,  and  to  have  an  attorney  and 
counsel  assigned  to  conduct  his  defense. 


§  464*    The  petition  must  contain  the  same  matters,  re- 
us N.Y.  520.   speoting  the  ability  of  the  petitioner,  required  to  be  con- 
tained in  a  petition  for  leave  to  prosecute  as  a  poor  person  ; 
and  it  must  be  supported  by  a  similar  certificate,  relating  to 
the  defense. 
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^  465.  The  provisions  of  this  article,  relatinp^  to  the 
order,  to  be  made  upon  an  application  for  leave  to  prosecute 
as  a  poor  person,  and  the  proceedings  subsequent  thereto, 
appl^  to  the  order  and  subsequent  proceedings,  upon  an 
apphcation  for  leave  to  defend  as  a  poor  person. 


§  466*    Ad  order,  made  as  prescribed  in  this  article,  does  38  Hun,  30i. 
not  authorize  the  petitioner  to  take  or  maintain  an  appeal,  as 
a  poor  person  ;  but  where  an  appeal  is  taken  by  the  adverse 
party,  the  order  is  applicable,  in  favor  of  the  petitioneTi  as 
respondent  iu  the  appeal 


^  4(>7*  Where  costs  are  awarded  in  favor  of  a  person,  who 
has  been  admitted  to  prosecute  or  defend  as  a  poor  person, 
an  prescribed  in  this  article,  they  must  be  paid  over  to  his 
attorney,  when  collected  from  the  adverse  party,  and  dis- 
tributed among  the  attorney  and  counsel  assigned  to  the 
poor  person,  as  the  court  directs. 


ARTICLE  FOURTH. 
Infant  PiiAintiffs  and  Defendants. 

S  468.  Right  of  infant  to    bring  fant  defendant. 

action  §  474.  Guardian    not    to   receive 

469.  Guardian  for  infant  plain-  property    until    security 

tiff  must  be  appointed.  giyen. 

470.  Application  therefor.  476.  Security. 

471.  Application    for    appoint-  476.  Laet   two   sections   not  to 

mentof  guardian  for  in-  apply    to  general  guard- 

fant  defendant.  ian. 

472.  Guardian,  how  appointed.  477.  Liability    of     defendant's 

Clerk,  when  to  act.  guardian  for  costs. 

473.  Guardian   for  absent    in- 


S  468.    Where  an  infant  has  a  right  of  action,  he  is  en-  i7  Abb.  N. 
titled  to  maintain  an  action  thereon  ;  and  the  same  shall  not  C-  *^^' 
be  deferred  or  delayed,  on  account  of  his  infancy. 


§  469*  [Am*d  1891.]  Before  a  summons  is  issued  in  the  46  N.T.  Sup- 
name  of  an  infant  plaintiff,  a  competent  and  responsible  S^'.fiA^'''  * 
person  must  be  appointed  to  appear  as  his  c:nardian  for  the  j7  Abb  N. 
purpose  of  the  action,  who  shall  be  responsible  for  the  costs  o.  39i, 


m  INFANT  PARTIES.  §§  470-471 

31  Abb.  N.c.  thereof,  except  where  such  infani  prosecutes  as  a  poor  per- 
146;  7  MiBc.  gQjj  i^g  provided  for  under  section  four  hundred  and  fifty- 
nine  of  this  act,  in  which  case  security  for  costs  shall  not  be 
required. 


17  Abb.  N.       §  ^70.  The  guardian  raust  be  appointed  upon  the  applica< 
c.  391  tion  of  tbe  infant,  if  he  is  of  the  age  of  fourteen  years,  or 

17  Hun,  643.  upwards  ;  or,  if  he  is  under  that  age,  upon  the  application  of 
his  general  or  testamentary  guardian,  if  he  has  one,  or  of  a 
relative  or  friend.  If  the  application  is  made  by  a  relative 
or  friend,  notice  thereof  must  be  given  to  his  general  or 
testamentary  guardian,  if  he  has  oue  ;  or,  if  he  has  none,  to 
the  person  with  whom  the  infant  resides. 


17  Abb.  N.  §  471«  [^m'd  1879.]  An  infant  defendant  must  also  ap- 
ri-J^*  V  Ks  ^^^^  y  giiardian,  who  must  be  a  competent  and  responsible 
133  N.  Y.  6  .   pgjgQj^^  appointed  upon  the  application  of  the  infant,  if  he  is 


^ 
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of  the  age  ot  fourteen  years,  or  upwards,  and  applies  within 
twenty  days  after  personal  service  of  the  summons,  or  after 
service  thereof  is  complete,  as  prescribed  in  section  four  hun- 
dred and  forty-one  of  this  act ;  or,  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party 
to  the  action^  or  or  a  relative  or  friend  of  the  infant,  where 
the  application  is  made  by  a  person,  other  than  the  infant, 
notice  thereof  must  be  given  to  nis  general  or  testamentary 
guardian,  if  he  has  one  within  the  State ;  or,  if  he  has  none,  to 
tne  infant  himself,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  within  the  State ;  or,  if  he  is  under  that  age, 
and  witma  the  State,  to  the  person  with  whom  he  resides. 

§  472,  lAm'd  1879.]    The  court  in  which  the  action  is   34  Hud, 431. 
brought,  or  a  judge  thereof,  or,  if  the  action  is  brought  in  the   6  civ.  Pro! 
supreme  court,  the  county  Judge  of  the  county  where  the  306. 
action  is  triable,  may  appoint  a  guardian  ad  litem  for  an  in- 
fant, either  plainti£f  or  defendant,  as  prescribed  in  this  article. 
The  clerk  must  act  in  that  capacity  for  an  infant  defendant, 
where  the  court  or  the  judge  appoints  him.    No  person,  other 
than  the  clerk,  shall  be  appointed  a  guardian  ad  litem,  unless 
his  written  consent^  duly  acknowledged,  is  produced  to  the 
court  or  judge  making  the  appointment. 

§  473.  [^m'd  1877, 1889.]  Where  an  infant  defendant  re-  13iN.Y.5C8. 
sides  out  of  the  State  or  resides  within  th^  State  and  is  tempo- 
rarily absent  therefrom,  the  court  may,  in  its  discretion,  make 
an  order  designating  a  person  to  be  his  guardian  ad  litem,  unless 
he,  or  some  one  in  his  behalf,  procures  such  a  guardian  to  be 
appointed^  as  prescribed  in  the  last  two  sections,  within  a 
specified  time  after  service  of  a  copy  of  the  order.  The  court 
must  give  special  directions  in  the  order,  respecting  the  ser- 
vice tnereor,  which  may  be  upon  the  infantw  The  summons 
may  be  served  by  delivering  a  copy  to  the  ^ardian  so  ap- 
pointed, with  like  eflfeot  as  wnere  a  summons  is'  served  with- 
out the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hun- 
dred ana  thirty-eight  of  this  act ;  except  that  the  time  to  ap- 
pear or  answer  is  twenty  days  after  the  service  of  the  sum- 
mons, exclusive  of  the  day  of  service. 

§  474.  Except  in  a  case  where  it  is  otherwise  sp>ecia]ly 
prescribed  by  law,  a  gnardian,  appointed  for  an  infant,  as 
prescribed  in  this  article,  shall  not  be  permitted  to  receive 
money  or  property  of  the  infant,  other  than  costs  and  ex- 
penses allowed  to  the  guardian  by  the  court,  until  he  has 
given  sufficient  security,  approved  l)y  a  judge  of  the  court,  or 
a  county  judge,  to  account  lor  and  apply  the  same,  under  the 
direction  of  the  court. 

§  476.  The  security  must  be  a  bond  to  the  infant,  in  such 
penalty  as  the  judge  directs,  not  less  than  twice  the  sum,  or 
the  valiie  of  the  property,  to  be  received,  executed  by  the 
guardian  and  at  least  two  sureties  approved  by  the  judge, 
and  filed  in  the  office  of  the  clerk.  The  infant,  or  any  other 
party  to  the  action,  may  afterwards  apply  for  an  order,  di- 
recting a  new  bond  to  be  given,  with  an  increased  penalty ;  or 
the  court  may  so  direct,  of  its  own  motion. 


§  476.  The  last  two  sections  do  not  apply  to  the  general 
guardian  of  the  infant,  who  has  been  appointed  his  guardian 
ad  litem,  as  prescribed  in  this  article ;  out  the  court  may,  at 
any  time,  require  the  general  guardian  to  give  additional 


17  Abb.  N. 
C.  391. 
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security  for  the  faithful  discharge  of  his  trust,  before  receiving 
money  or  property  of  the  infant,  under  a  judgment  or  order 
in  the  action. 

§  477.  A  person  appointed  guardian,  as  prescribed  in  this 
article,  for  an- infant  deiendant  in  an  action,  is  not  liable  for 
the  costs  of  the  action,  unless  specially  charged  therewith  by 
the  order  of  the  court,  for  personal  nusconduct. 

CHAPTER  VI. 

PLEADINGS   IN   COURTS   OF   RECORD,    INCLUDING 

COUNTERCLAIMS. 

TITLE  I.  —The  consecutive  pleadings  in  an  action. 

n.— Provisions  generally  applicable  to  plead- 
ings. 

TITLE  L 

7%6  consecutive  pleadings  in  an  action. 

Article  1.  Complaint 

2.  Demurrer. 

3.  Answer. 

4.  Reply. 

ARTICLE  FIRST. 
Complaint. 

g  478.  First  pleadirtg  to  be  com-  final  judgment   may  be 

plaint.  demanded. 

479.  Copy  complaint,  when  to       g  483.  Causes    of    action  to  be 

be  served.  separately  stated. 

480.  Consequence  of  failure.  484.  What  causes  of  action  may 

481.  Complaint  what    to   con-  be  joined   in  the   same 

tain.  complaint 

482.  When   interlocutory    and 

§  478.  The  first  pleading,  on  the -part  of  the  plaintiff,  is 
the  complaint. 

§  479.  lArri'd  1877.]  If  a  copy  of  the  complaint  is  not 
delivered  to  a  defendant,  at  the  tnne  of  the  delivery  of  a  copy 
of  the  summons  to  him,  either  within  or  without  the  State,  his 
attorney  may,  at  any  time  within  twenty  days  after  the  ser- 
vice of  the  summons  is  complete,  serve  upon  the  plaintiff's 
attorney  a  written  demand  ot  a  copy  of  the  complaint,  which 
must  be  served  within  twenty  days  thereafter.  The  demand 
may  be  incorporated  into  the  notice  of  appearance.  But 
where  the  same  attorney  appears  for  two  or  more  defend- 
ants, only  one  copy  of  the  complaint  need  be  served  upon 
him ;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  ror  another 
defendant,  the  last  defendant  must  answer  the  complaint 
within  twenty  days  after  he  appears  in  the  action. 

§  480.  If  the  plaintiff's  attorney  fails  to  serve  a  copy  of 
the  complaint,  as  prescribed  in  the  last  section,  the  defend- 
ant may  apply  to  the  court  for  a  dismissal  of  the  complaint 

§  48 1 .  The  complaint  must  contain  : 
r?  910  ^*  "^^^  *^*^^  ^^  ^^^  action,  specifying  the  name  of  the  court 

4  Civ    Pro     ^"  which  it  is  brought ;  if  it  is  brought  in  the  supreme  court, 
112.    '  the  name  of  the  county,  which  the  plamtiff  designates  as  the 

23~  Abb.   N.    place  of  trial ;  and  the  names  of  all  the  parties  to  the  action, 
C.  430.  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts,  constituting 
31  Hun,  432.    each  cause  of  action,  without  unnecessary  repetition. 


^ 
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3.  A  demand  of  the  judgment  to  which  the  plaintiff  sup- 
poses himself  entitled. 

§  482.  [Airi'd  1877.]  In  an  action  triable  by  the  court, 
vnthout  a  jury,  the  plaintiff  may,  in  a  proper  case,  demand 
an  interlocutory  judgment,  and  also  a  final  judgment,  dis- 
tinguishing them  clearly. 

§  483.  Where  the  complaint  sets  forth  two  or  more  causes  y  civ.  Pro 
of  action,  the  statement  of  the  facts  constituting  each  cause  of   66. 
action  must  be  separate  and  numbered. 

§  484.  lAm'd  1877.]    The  plaintiff  may  unite  in  the  same  ig  ^eek 

complaint,  two  or  more  causes  of  actiouj  whether  they  are  Di«.  i(«.' 

such  as  were  formerly  denominated  legal  or  equitable,  or  l  How.  Pr. 
both,  where  they  are  brought  to  recover  as  follows : 

N.  S.  46;  31  Hun    596;  32  Id.  332;  52  Super.  Ct  (J.  <feS.)299;  9  Civ. 

Pro.  141 ;  24  N.  Y.  State  Rep.  185 ;  27  Id.  635.  129  N.  Y.  183.  136  N.  Y.  239  138  Id.  272. 

1.  Upon  contract,  express  or  implied.  6  N.  Y.  State 

a.  For  personal  injuries,  except  libel,  slander,  criminal  con-    J*«P- 1*1- 
versation^  or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages   ^'^    '^'-  ^*^- 
for  the  withholding  thereof. 

6.  For  injuries  to  personal  property.  60  N.Y.Sup- 

7.  Chattels,  with  or  without  damages  for  the  taking  or   er.  Ct.  *(J.& 
detention  thereof.  8.)  236. 

a  Upon  claims  against  a  trustee,  by  virtue  of  a  contract, 
or  by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  tran-   5  Piv    Pro 
sactions  connected  with  the  same  subject  of  action,  and  not   135     * 
included  within  one  of  the  foregoing  subdivisions  of  this  sec-   63  Hun,  617. 
tion.  6  N.Y.  State 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all    j*«P-  1*1 ;  « 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing   Ijj-  2S? '  ^ 
subdivisions  of  this  section;  that  they  are  consistent  with    117 nY  442 
each  other ;  and,  except  as  otherwise  prescribed  by  law,  that   "'  ^•*'**^ 
they  affect  all  the  parties  to  the  -action ;  and  it  must  appear 
upon  the  face  of  the  complaint,  that  they  do  not  require 
different  places  of  trial. 

§  486.   [Repealed  1877.] 

§  486.  [Repealed  1877.] 

ARTICLE  SECOND. 

Demurrer. 
Y  487.  Defendant  must  demur  or       g  495.  Demairer  to  counterclaim 

.««   «!V°^'^^**-           ,  when  defendant  demands 

48«.  When  he  may  demur.  an  affirmative  judgment 

490.  Demurrer     to    complaint  496.  Demurrer  to  counterclaim 

must  specify  grounds  of  must  specify  grounds  of 

objection.  objection. 

462,  Demurrer  to  all  or  part  of  497.  Amendments    in     certain 

the  complaint;  demurrer  cases   after  decision   of 

to   part,  and    answer  to  demurrer. 

J>art.  498.  When  objection    may   b^ 

193.  Defendant  may  demur  to  taken  by  answer 

-«^    JtP'y-  .  .  **«  ^  ^^^'  Objection ;  when  deemed 

494.  When  plamtiff  may  demur  waived, 

to  answer. 

§  487.  The  only  pleading  on  the  part  of  the  defendant  is    3  Abb.  .s'.c. 
cither  a  demurrer  or  an  answer.  428. 

189  N.Y  389. 
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sa  Hun,  419.  §  488.  [4m»dl877.]  The  defendant  may  demur  to  tho 
i^Tivfitfi'  ooropl^io^j  where  one  or  more  of  the  following  objections 
139  Id  379     t*i®reto  a()pear  upon  the  face  thereof. 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 
defendant. 

3.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

8.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same 
„-  „      _^,     parties,  for  the  same  cause. 

13  DbSx  302        ^'  That  there  is  a  misjoinder  of  parties  plaintiff. 

.'      *       6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 
26  Hun  107        '^'  That  causes  of  action  have  been  improperly  united. 
13  Dftly  302.       ^'  That  the  complaint  does  not  state  facts  sufficient  tot»n- 
stitute  a  cause  of  action. 

§  489.  [Repealed  1877.] 

31  Hun,  301;  §  490.  [^m'd  1877.]  The  demurrer  must  distinctly  specify 
as  Id.  419.  the  objections  to  the  complaint  ;  otherwise  it  may  be  disre- 
garded. An  objection,  taken  under  subdivision  first,  second, 
fourth  or  eighth  of  section  four  hundred  and  eighty-ei^ht  of 
this  act,  may  be  stated  in  the  language  of  the  subdivision  ; 
an  objection,  taken  under  either  of  the  other  subdivisions, 
must  point  out  specifically  the  particular  defect  relied  upon. 

§  491.  [Repealed.     1877.] 

77  Hun,  427.  §  492.  The  defendant  may  demur  to  the  whole  complaint, 
or  to  one  or  more  separate  causes  of  action,  stated  therein. 
In  the  latter  case,  he  may  answer  the  causes  of  action  not  de- 
murred to. 

§  493.  The  defendant  may  also  demur  to  the  reply,  or  to 
a  separate  traverse  to,  or  avoidance  of,  a  defence  or  coun- 
terclaim, contained  in  the  reply,  on  the  ground  that  it  is  in- 
sufficient in  law,  upon  the  face  thereof. 

61  N.Y.  Su^  §  494.  The  plaintiff  may  demur  to  a  counterclaim  or  a  de- 

8^'  8ft  fence  consisting  of  new  matter,  contained  in  the  answer,  on 

13  N  y.Stat©  *^®  ground  that  it  is  insufficient  in  law,  upon  the  face  thereof. 

Rep!  643.  §  495.  [Am>d  1877.]    The  plaintiff  may  also  demur  to  a 

i?Q?«i  ^^4?'  counterclaim,  upon  which  the  defendant  demands  an  affirma- 

30  Abb  N  C  *^^®  judgment,  where  one  or  more  of  the  fol lowing  objectionsi 

294.  thereto,  appear  on  the  face  of  the  counterclaim  : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover 
upon  the  same. 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  five  hundred  and  one  of  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

lis  N.  T.  46.  §  496.  lAm'd  1877.]  A  demurrer,  taken  under  the  last 
section,  must  distinctly  specify  the  objections  to  the  counter- 
claim ;  otherwise  it  may  be  disregarded.  The  mode  of  speci- 
fying the  objections  is  the  same,  as  where  a  demurrer  is  taken 
to  a  complaint. 

§  497.  [^m'c^.  1877.]  Upon  the  decision  of  a  demurrer, 
either  at  a  general  or  special  term,  or  in  the  court  of  appeals, 
the  court  may,  in  its  discretion,  allow  the  party  in  fault  tc 
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plead  anew  or  amend,  upon  such  tenns  as  are  just.  If  a  de- 
murrer to  a  complaint  is  allowed^  because  two  or  more  causes 
of  action  have  been  improperly  united,  the  court  may,  in  its 
discretion,  and  upon  such  terms  as  are  just,  direct  that  the 
action  be  divided  into  as  many  actions  as  are  necessary 
for  the  proper  determination  of  the  causes  of  action  therein 
stated. 

§  408.  lAni'd  1877.]  Where  any  of  the  matters  enumer- 
ated in  section  four  hundred  and  eighty-eight  of  this  act  as 
grounds  o*f  demurrer,  do  not  appe*ir  on  the  face  of  the  com- 
plaint, the  objection  may  be  talten  by  answer. 

§  40Q.  If  such  an  objection  is  not  taken,  either  by  demur- 
rer or  answer,  the  defendant  is  deemed  to  have  waived  it ; 
except  the  objection  to  the  jurisdiction  of  the  court^  or  the 
objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 
98N.  Y.  239;  108  Id.  445;  119  Id. 348;  122  Id.  631. 

ARTICLE  THIRD. 


34  Hud,  60?. 
119N.Y.348. 
128N.  Y.  W. 
136  N.  y.  55. 

26  Hun,  107; 

31    Id.    596. 

fiON.Y.Siip- 

er  Ct  (J.  4b 

S.)196. 

136 NY  665. 

141  N.Y.199. 


Answer. 


Answer ;  what  to  contain. 

Counterclaim  defined. 

Rules  respecting  the  allow- 
ance of  counterclaims. 

Judgment,  when  demand 
and  counterclaim  are  eq- 
ual or  unequal. 

Id.;  for  aflfirmative  relief.. 

Counterclaim,  when  de- 
fendant is  sued  in  a  rep- 
resentative capacity. 

Id. ;   when  plamtilf  is  an 
executor  or  administra- 
tor. 
607.  Defendant  may  interpose 
several  defences  or  coun- 


500. 
501. 
502. 

503. 


504. 
505. 


506. 


terclalms ;  rules  relating 
thereto. 

SOS.  Partial  defences. 

509.  When  defendant  to  de- 
mand affirmatiye  judg- 
ment. 

511.  When     pleadings     admit 

part  of  plain  tifTs  claim  to 
be  just,  action  may  be 
severed,  etc. 

512.  Judgment  where  counter- 

claim only  is  interposed 
for  less  than  plaintiflTs 
claim. 

513.  Dilatory    defencea   to   be 
.  verified. 


§  500.  iAni'd  1877.] 
contain  : 

no   N.  y.  150.  124  Id.  533. 


The  answer  of  the  defendant  must 


33  Hun,148. 
llN.Y.8taie 
Rep.  85. 

2»N.Y.State 
Rep.  553. 

6  N.  Y.  Supp. 
5U0. 


1.  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defence 
or  counterclaini,  in  ordinary  and  concise  language,  without 
repetition.    fe7^5^^>3- 

§  501.  [Am'd  1877.]  The  counterclaim,  specified  iu  the 
last  section,  must  tend,  in  some  way,  to  diminish  or  defeat 
the  plaintiff's  recovery,  and  must  be  one  of  the  following 
causes  of  action  against  the  plaintiff,  or,  in  a  proper  case, 
against  the  person  whom  he  represents,  and  in  lavor  of  the 
defendant,  or  of  one  or  more  defendants,  between  whom 
and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action  : 
23  Abb.  N.  C.  60.  128  Id.  68.  133  N.  Y.  472.  .37  Id.  270. 

1.  A  cause  of  action,  arising  out  of  the  contract  or  transact-    ^®  Hun,  360. 
Ion  set  forth  in  the  complaint  as  the  foundation  of  the  plain- 

tifTs  claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on 
contract,  existing  at  the  commencement  of  the  action. 


25  Hun,  446. 
16  Week. 
Dig.  235. 
6  Civ.   Pro. 
286. 

43  Hun,  621 
15  N.  Y. 
State  Rf  p. 
134. 
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§  502.  ]^m'd  1877.]  But  the  counterclaim,  specified  io 
subdivision  second  of  the  last  section,  is  subject  to  the  follow- 
ing rules  : 
78HUU,  20.  1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  prom- 
issory note  or  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of 
the  assignment  thereof,  and  belonging  to  the  defendant,  in 
good  faith,  before  notice  of  the  assignment,  must  be  allowed 
as  a  counterclaim,  to  the  amount  of  the  plaintifTs  demand,  if 
it  plight  have  been  so  allowed  against  the  party,  or  the 
assignee,  while  the  contract  belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill 
of  exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  demand,  existing  agamst  a  person  who  assign- 
ed or  transferred  it,  after  it  became  due,  must  be  allowed  as 
a  counterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it 
might  have  been  so  allowed  against  the  assignor,  while  the 
note  or  bill  belonged  to  him. 
139  N.Y.531.  3.  If  the  plamtiff  is  a  trustee  for  another,  or  if  the  action  is 
9  Misc.  71.  in  the  name  of  a  plaintiff^  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the 
plaintiff  shall  not  be  allowed  as  a  counterclaim  ;  but  so  much 
of  a  demand  existing  against  the  person  whom  he  represents, 
or  for  whose  benefit  the  action  is  brought,  as  will  satisfy  the 
plaintiff's  demand,  must  be  allowed  as  a  counterclaim,  if  it 
might  have  been  so  allowed  in  an  action  brought  by  the  per- 
son beneficially  interested. 

§  503  [Arri'd  1877.]  WheVe  a  counterclaim  is  establish- 
ed, which  equals  the  plaintiff's  demand,  the  judgment  must 
be  in  favor  of  the  defendant.  Where  it  is  less  than  the 
plaintiff's  demand,  the  plamtiff  must  have  judgment  for  the 
residue  only.  Where  it  exceeds  the  plaintiff's  demand,  the 
defendant  must  have  judgment  for  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff.  Where  part  ol  the  ex- 
cess is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  per- 
son, so  much  thereof  as  the  judgment  does  not  cancel. 

§  504.  In  a  case  not  specified  in  the  last  section,  where  a 
counterclaim  is  established,  which  entitles  the  defendant  to 
an  affirmative  jud^nent,  demanded  in  the  answer,  judgment 
must  be  rendered  for  the  defendant  accordingl3\ 

§  505.  In  an  action  against  an  executor  or  an  adminis- 
trator, or  other  person  sued  in  a  representative  capacitj',  the 
defendant  may  set  forth,  as  a  counterclaim,  a  demand  be  long- 
ing to  the  decedent,  or  otner  person  whom  he  represents,  where 
the  person  so  represented  would  have  been  entitled  to  set 
forth  the  same,  in  an  action  against  himu 

8  MiBc.  150;  §  506.  In  an  action  brought  by  an  executor  or  adminis- 
26N.YSupp.  trator,  in  his  representative  capacity,  a  demand  against  the 
*^^'  decedent,  belonging,  at  the  time  of  nis  death,  to  the  defend- 

ant, may  be  set  fortn  by  the  defendant  as  a  counterclaim,  as 
if  the  action  had  been  broHght  by  the  decedent  in  his  life-time; 
and,  if  a  balance  is  found  to  be  due  to  the  defendant,  jud^* 
ment  must  be  rendered  therefor  against  the  plaintiff,  in  his 
representative  capacity.  Execution  can  be  is;>ued  upon  such 
9,  judgment,  only  in  a  case  where  it  could  be  issued  upon  a 
.iudgment;  in  an  action  against  the  executor  or  adnuiustrator. 


^ 
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§  607.  lAm'd  1879.]    A  defendant  may  set  forth,  in  his  39  Han,  802. 

answer,  as  many  defences  or  counterclaims,  or  both,  as  he  S.SiS'kti' 

has,  whether  they  are  such  as  were  formerly  denominated  9  jiigc  gii^J' 

legal  or  equitable.    Each  defence  or  counterclaim  must  be  74  anii,  lyi; ' 

separately  stated,  and  numbered.    Unless  it  is  interposed  as  2a  Civ/lTo*.  ^ 

an  answer  to  the  entire  complaint,  it  must  distinctly  refer  to  b.  Ib7.       .  • ' 
the  cause  of  action  which  it  is  intended  to  answer. 


•  «•«■• 


§  608.  [Am'd  1877.]    A  partial  defence  may  be  set  forth,  32Huo,€28. 

as  prescribed  in  the"  last  section;  but  it  must  be  expressly  SlAbb.N. c-  . 

stated  to  be  a  partial  defence  to  the  entire  complaint,  or  to  £J°v^^*  -v    " 

one  or  more  separate  causes  of  action,  therein  set  forth.  03  civ*  P 

Upon  a  demurrer  thereto,  the  question  is,  whether  it  is  suffl-  ^  jg^  *  -*vi'  • 
cient  for  that  purpose.    Matter  tending  only  to  mitigi^te  or  '    .  ^    - ' 

reduce  damages,  in  an  action  to  recover  damages  for  the  .  -  c  ^  - 

breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or  an  ;; 

injury  to  property,  is  a  partial  defence,  within  the  meaning  ...... 

of  this  section. 

§  500.  [Am?d  1877.]    Where  the  defendant  deems  him-  *,     : 

self  entitled  to  an  affirmative  judgment  against  the  plaintiff,  «"•  .  - 

by  reason  of  a  counterclaim  interposed  by  him,  ne  must  l,»»l- 

demand  the  judgment  in  his  answer.  j  - , 

§  6 10.  [Repealed  1877.]  '«>.-' 

§  511.  [Am'd  1877,  1879.]    Where  the  answer  of  the  de-  25Hun,?775 
fendant,  expressly  or  by  not  denying,  admits  a  part  of  the   3N.Y.  Stjifer' 
plaintiff's  claim  to  be  just,  the  court,  upon  the  plaintiff^s   R«P'  ^'  ^  - ' 
motion,  may,  in  its  discretion,  order,  that  the  action  be  severed;   ^^  ^-^  ^"^  - ' 
that  a  judgment  be  entered  for  the  plaintiff  for  the  pjart  so  ^    * ' 

admitted  ;  and,  if  the  plaintiff  so  elects,  that  the  action  be  ,  ^ 

continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.  The  order  must  prescribe  the  time  and  manner  of  the 
plaintiff's  election.     If  the  plaintiff  elects  to  continue  the  " /"  , 

action,  his  ri<jht  to  costs  upon  the  judgment  is  the  same,  as  if 
it  was  taken  in  an  action  brought  for  only  that  part  of  the 
claim.     If  the  plaintiff  does  not  elect  to  continue  the  action 
costs  must  be  awarded,  as  upon  final  judgment  in  any  other 
case. 

§  512.  In  an  action  upon  contract,  where  the  complaint 
demands  judgment  for  a  sum  of  money  only,  if  the  defendant, 
by  his  answer,  does  not  deny  the  plaintiff's  claim,  but  sets  up 
a  counterclaim  amounting  to  less  than  the  plaintiff's  claim, 
the  plaintiff,  upon  fiUng  with  the  clerk  an  admission  of  the 
counterclaim,  may  take  judgment  for  the  excess,  as  upon  a 
default  for  want  of  an  answer.  The  admission  must  be  made 
a  part  of  the  judgment-roll. 

^513.  A  defence,  which  does  not  involve  the  merits  of 
the  action,  shall  riot  be  pleaded,  unless  it  is  verified  as  pre- 
scribed in  title  second  of  this  chapter. 

ARTICLE  FOURTH. 

Reply. 

2  614.  Reply ;  what  to  contain.  require  a  \eply. 

515.  Judgment  upon  failure  to  g  517.  Plaintiff   may    set    forth 

reply.  several  avoidances  in  re- 

616.  Gases  where  the  court  may  ply. 

§  614.  [^Im'dl877.]  Where  the  answer  contains  a  counter-   ji  Abb.  BT. 
claim,  the  plaintiff,  if  he  does  not  demur,  may  reply  to  the    0. 136. 
counterclaiiD.    The  reply  must  contain  a  general  or  specific    8MI90. 324. 


r 


103 


PLEADINGS  GENERALLY. 


§§  515-51S 


denial  of  each  material  allegation  of  the  countercl  aim,  con- 
troverted by  the  pluintifT,  or  of  any  knowledge  or  infomia- 
tion  thereof  sufficient  to  form  a  belief ;  and  it  may  set  forth  in 
ordinary  and  concise  language,  without  repetition,  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defence 
to  the  counterclaioL 


«  MiBC.  224; 


§  616.  If  the  plaintiff  fails  to  reply  or  demur  to  the  counter- 
claim, the  defendant  may  apply,  upon  notice,  for  judgment 
thereupon ;  and,  if  the  case  requires  it,  a  reference  may  be 
«  idiBc   ZM-   o^^^rea,  or  a  writ  of  inquiry  may  be  issued,  as  prescribed  in 
^  ~  TrHuu    8o'   chapter  eleventh  of  this  act,  where  the  plaintiu  applies  for 
"  -irid.  4-4;  79  judgment. 

"  ^  jlsi^.Y. Sup-        §*610.  Where  an  answer  contains  new  matter,  constitu- 

-  er.  Ct.(J.  &  ting  a  defence  by  way  of  avoidance^  the  court  may.  in  its 
.  ft)  21.  discretion,  on  the  defendant's  application,  direct  the  plaintiff 

63  How.  Pr.   to  reply  to  the  new  matter.    In  tnat  case,  the  reply,  and  the 
^•^'  proceedings  upon  failure  to  reply ^  are  subject  to'  the  same 

-  ^  -  rules  as  in  the  case  of  a  counterclaim. 

-  wK:t^'(j"&       §  61*7.  Uwi'd  1877.]    A  reply  may  contain  two  of  more 
•    S*)2li  distinct  avoidances  of  the  same  aefence  or  counterclaim ;  but 

-    *  they  must  be  separately  stated  and  numbered. 

TITLE  n. 
Provisions  generally  applicable  to  pleadings. 


V    w       W.      ^ 


I  518.  Application   And  effect  of 

this  chapter.  §  531. 

519.  Pleadings  to  be  liberally 

conHtrned.  532. 

520.  Pleadings     to     be     8Hb-  533. 

scribed ;      within     what 

trme  to  be  served.  634. 

521.  When  defendant  to  serve 

copy    answer   on   co-de-  535. 

fennant. 

622.  Allegation     not     denied ;  536. 

when  to  be  deemed  true. 

623.  When  pleading    munt    be 

verified;  and  when  veri-  537. 

fication  may  be  omitted. 

624.  Form  and  construction  of  538. 

certain    allegations    and 
denials  in  verified  plead-  539. 

ings. 
526.  Verification ;  how  and  by  640. 

whom  made. 

626.  Form  of  aflftdavit  of  verifi-  541. 

cation. 

627.  When  verification  may  be  542. 

confined    to   a   counter-  543. 

chum. 

628.  Remedy  for  defective  veri-  544. 

fication,  or  want  of  veri-  645. 

fication. 

529.  When  defendant  not   ex- 
cused    from     verifying  546. 
answer  to  charge  of  fraud. 

630.  Private  statute;  how  plea- 


ded. 
Account;     how     pleaded. 

Bill  of  particulars. 
Judgments;  how  pleaded. 
Conditions  precedent;  how 

pleaded. 
Instrument   for   paynient 

of  money;   how  pleaded. 
Pleadings    in     libel     and 

slander. 
Pleading    raitiKating    cir- 
cumstances, in  action  for 

a  wrong. 
Frivolous  pleadings ;   how 

disposed  of. 
Sham     defences     to     be 

.stricken  out. 
Material    variances ;    how 

provided  for. 
Immaterial  variances;  how 

provided  for. 
what    to    be    deemed    a 

failure  of  proof. 
Amendments  of  course. 
Amendf^d   pleading   to  be 

served  ;  answer  thereto. 
Supplemental  pleadings. 
Scandalous  and  irrelevant 

matter  may  be   ordered 

stricken  out. 
Indefinite   and   uncertain 

allegations. 


§  618.  This  chapter  prescribes  the  form  of  pleadings  iu 
77  h"°*  J?8*   ^'^  action,  and  the  rules  oy  which  the  sufficiency  thereof  is 
77  aun,  428.  determined,  except  where  special  provision  is  otherwise  made 
by  law 


^ 


ilS  519-525 
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§  51Q.  The  allegations  of  a  pleading  mast  be  liberally 
construed,  with  a  view  to  substantial  justice  between  the 
parties. 

§  520.  A  pleading  must  be  subscribed  by  the  attorney  for 
the  pai-ty.  A  copy  of  each  pleading,  subsequent  to  the  com- 
plaint, must  be  served  on  the  attorney  for  the  adverse  party, 
within  twenty  days  after  service  of  a  copy  of  the  preced- 
ing pleading. 

§  621.  lAm;d  1S84.]  Where  the  judgment  may  deter- 
mine the  ultimate  rights  of  two  or  more  defendants,  as  be- 
tween themselves,  a  defendant  who  requires  such  a  determi- 
nation must  demand  it  in  his  answer,  and  must  at  least  twenty 
days  before  the  trial  serve  a  copy  of  his  answer  upon  the 
attorney  for  each  of  the  defendants  to  be  affected  by  the  de- 
termination, and  personally,  or  as  the  court  or  judge  Inay 
direct,  upon  defendants  so  to  be  affected  who  have  not  duly 
appeared  therein  by  attorney;.  The  controvei-sy  between  the 
detendants  shall  not  delay  a  judgment,  to  which  the  plaiiiti£f 
is  entitled,  unless  the  court  otherwise  directs,  ^%^6^/t. »/  30i. 

43  Id-  521 ;  3  N.  Y.  Supp.  415;  50  Hun,  236;  22  Abb.  N.  C.  304. 130  N.  Y 
406. 

§  522.  Each  material  allegation  of  the  complaint,  not 
controvered  by  the  answer,  ana  each  material  allegation  of 
new  matter  in  the  answer,  not  controverted  by  the  reply, 
where  a  reply  is  required,  must,  for  the  purposes  of  the  action, 
be  taken  as  true.  But  an  allegation  of  new  matter  in  the 
answer,  to  which  a  reply  is  not  required,  or  of  new  matter  in 
a  reply,  is  to  be  deemed  controverted  by  the  adverse  party, 
by  traverse  or  avoidance,  as  the  case  requires. 

§  523.  Where  a  pleading  is  verified,  each  subsequent 
pleading,  except  a  demurrer,  or  the  general  answer  of  an  in- 
fant by  his  guardian  ad  litem,  must  also  be  verified.  But  the 
verification  may  be  omitted,  in  a  case  where  it  is  not  other- 
wise specially  prescribed  by  law,  where  the  party  pleading 
would  be  privileged  from  testifying,  as  a  witness,  concerning 
an  alleganon  or  denial  contained  in  the  pleading.  A  pleading 
cannot  be  used,  in  a  criminal  prosecution  agamst  the  party, 
as  proof  of  a  fact  admitted  or  alleged  therein. 

§  524.  The  allegations  or  denials  in  a  verified  pleading 
mtist,  in  form,  be  stated  to  be  made  by  the  party  pleading. 
Unless  they  are  therein  stated  to  be  made  upon  the  informa- 
tion and  belief  of  the  party,  they  must  be  regarded,  for  all 
purposes,  including  a  criminal  prosecution,  as  having  been 
made  upon  the  knowledge  of  the  person  verifying  the  plead- 
ing. An  allegation  that  the  party  has  not  sufficient  knowledge 
or  information,  to  form  a  belief,  with  respect  to  a  matter, 
must,  for  the  same  purposes,  be  regarded  as  an  allegation 
that  the  person  verifying  the  pleading  has  not  such  knowledge 
or  information. 

§  525.  [Atn'd  1879.]    The  verification  must  be  made  by 
the  affidavit  of  the  party,  or,  if  there  are  two  or  more  parties 
united  in  interest,  and  pleading  together,  by  at  least  one  of 
them,  who  is  acquainted  with  the  facts,  except  as  follows : 
Dig.  286  ;  41  Hun,  68  ;  20  Abb.  N.  C.  1.  133  N.  Y.  270. 

1.  Where  the  party  is  a  domestic  corporation,  the  verifica- 
tion must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  State  are,  or  a  public  officer,  in 
their  behalf,  is  tne  party  the  verification  may  oe  made  by  any 
person  acquainted  with  the  facts. 


36  Hun,  571. 
SON.  Y. Sup- 
er. Ct.(  J  & 
8.)  301. 
138  N.Y.  291. 

4  Month.  L. 
Hal.  18. 

11  Civ.  Pro. 
904. 

87  N.  Y.  40 
rey'g  20 

Hun.  104. 
90  N.  Y.  306, 
rev'K  18 
Week.  iy\%. 
57. 
47  N.Y.  Sup- 
er, Ct.  (J.  & 

5  )  174. 

5  Civ.  Pro. 

106. 

36  Hun,  168; 

135  Id.  458. 

90  N.Y.  110, 
aff'is24Han, 
365;  135  N.Y. 
189. 


25  Hun,  150. 

2   Civ.  Pro. 

34. 

33  Hun,  238. 

6  Civ.  Pro. 

3P. 

103  N.Y.  242. 

21    Abb.  N. 

C.214. 

131  NY.  490. 

14   Abb.   N. 
C.  36. 

3^  Hun.  143. 
110N.V.150. 


3  Abb.  N. 
13. 

1  Month 
Bui.  29. 
23  Week. 


L. 


15  Ciy. 
259 


Pra 
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3.  Where  the  party  is  a  foreign  corporation  ;  or  vrhere  the 
party  is  not  within  the  county  where  the  attorney  resides,  or 
if  the  latter  is  not  a  resident  of  the  State,  the  county  where 
he  has  his  office,  and  capable  of  making  the  affidavit ;  or,  if 
there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts,  is 
within  that  county,  and  capable  of  making  the  affidavit ;  or 
where  the  action  or  defence  is  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney  ;  or  where  all  the  material  alle- 
gations of  the  pleading  are  within  the  personal  knowledge  of 
the  agent  or .  the  attorney  ;  in  either  case,  the  verification 
may  be  made  by  the  agent  of  or  the  attorney  for  the  party. 

27  Hun,  369.        §  626.  The  affidavit  of  verification  must  be  to  the  effect, 

2  Civ.  'Pro.  that  the  pleading  is  true  to  the  knowledge  of  the  deponent, 

314.  except  as  to  the  matters  therein  stated  to  be  alleged  on  infor- 

94  N.  Y.  574.  mation  and  belief,  and  that  as  to  those  matters  he  believes  it 

S  *A  hh'  ^  to  be  true.    Where  it  is  made  by  a  person,  other  than  the 

^)  Ano.   n.  party,  he  must  set  forth,  in  the  affidavit,  the  grounds  of  his 

lioN.Y.150.  belief,  as  to  all  matters  not  stated  upon  his  knowledge,  and 
the  reason  why  it  is  not  made  by  the  party. 

§  627.  Where  the  complaint  is  not  verified,  and  the  an- 
swer sets  up  a  counterclaim,  and  also  a  defence  by  way  of 
denial  or  avoidance,  the  affidavit  of  verification  may  be  made 
to  refer  exclusively  to  the  counterclaim.  In  that  case,  the 
last  three  sections  are  applicable  to  the  affidavit  and  the 
counterclaim,  as  if  the  latter  was  a  separate  pleading. 

9  Daiy  166.  §  628.  The  remedy  for  a  defective  verification  of  a  plead- 
*  '  ing  is  to  treat  the  same  as  an  unverified  pleading.  Where 
the  copy  of  a  pleading  is  served  without  a  copy  of  a  sufficient 
verification,  in  a  case  where  the  adverse  party  is  entitled  to  a 
verified  pleading,  he  may  treat  it  as  a  nuUity,  provided  he 
gives  notice,  with  due  diligence,  to  the  attorney  of  the  adverse 
party,  that  he  elects  so  to  do. 

ni-    p  §  629.  A  defendant  is  not  excused  from  verifying  his  an- 

•  uiT.  Fro.   g^ej.  ^  a  complaint,  charging  him  with  having  confessed  or 

suffered  a  judgment,  or  executed  a  conveyance,  assignment, 

or  other  instrument,  or  transferred  or  delivered  money,  or 

gersonal  property,  with  intent  to  hinder,  delay,  or  defraud 
is  creditors ;  or  with  being  a  party  or  privy  to  such  a  trans- 
action by  another  person,  with  like  intent  towards  the  credi- 
tors of  that  person ;  or  with  any  f r^iud  whatever,  affecting  a 
right  or  the  property  of  another. 

3  Civ.  Pro.  §  630.  [AirVd  1877.]  In  pleading  a  private  statute,  or 
412.  a  right  derived  therefrom,  it  is  sufficient  to  designate  the 

statute  by  its  chapter,  year  of  passage,  and  title,  or  in  some 
other  manner  with  convenient  certainty,  witnout  setting 
forth  any  of  the  contents  thereof. 

87N.Y.  272;  §  631.  It  is  not  necessary  for  a  party  to  set  forth,  in  a 

120  Id.  33.  pleading,  the  items  of  an  account  therein  alleged  ;  but  in  that 

27  Hun,  515.  case,  he  must  deliver  to  the  adverse  party,  within  ten  days 

J^  How.  Pr.  after  a  written  demand  thereof,  a  copy  of  the  account,  which, 

4  Civ  Pro  *^  the  pleading  is  verified,  must  be  verified  by  his  affidavit,  to 
39g^  '  '  the  effect,  that  he  believes  it  to  be  true  ;  or,  if  the  facts  are 
1  How.  Pr.  within  the  personal  knowledge  of  the  agent  or  attorney  for 
N.  8.  338.  the  party,  or  the  party  is  not  within  me  county  where  4;he 
8  N.Y.  State  attorney  resides,  or  capable  of  making  the  affidavit,  by  the 
Rep.  894;  16  affidavit  of  the  agent  or  attorney.    K  he  fails  so  to  do,  he  ia 


^ 
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precluded  from  giving  evidence  of  the  account.    The  court,    Id.  771 ;  30 
or  a  judg-e  authorized  to  make  an  order  in  the  action,  may   ^d.  180. 
direct  the  party  to  deliver  a  further  account,  where  the  one 
delivered  is  defective.    The  court  may,  in  any  case,  direct  a 
bill  of  the  particulars  of  the  claim  of  either  party  to  be  de- 
livered to"  the  adverse  party. 

§  532.  In  pleading  a  judgment,  or  other  determination,  of  47  N.Y.  Qwp- 

a  court  or  officer  of  special  jurisdiction,  it  is  not  necessary  to  er.  ^'t.  (J.  & 

state  the  facts  conferring  jurisdiction  ;  but  the  judgment  or  S.)  372. 

determination  may  be  stated  to  have  been  duly  given  or  ^J'-  ^',^'*^® 

made.     If  that  alle^tion  is  controverted,  the  party  plead-  114']^  v  Jjig 

ing  must,  on  the  trial,  establish  the  facts  conferring  juris-  aflf  g44Han' 

diction.  en.  ' 

§  533.  In  pleading  the  performance  of  a  condition  pre-  4  (jiy.  Pro. 
cedent  in  a  contract,  it  is  not  necessary  to  state  the  facts  con-  112. 
stituting  performance;  but  the  party  may  state,  generally,    7aHnn,400. 
that  he,  or  the  person  whom  he  represents,  duly  performed 
all  the  conditions  on  his  part.    If  tnat  allegation  is  contro- 
verted, he  must,  on  the  trial,  establish  performance. 

§  534.  Where  a  cause  of  action,  defence,  or  counterclaim,  75 1^  y  564 

is  founded  upon  an  instrument  for  the  payment  of  money  icityct.235. 

only,  the  party  may  set  forth  a  copy  of  the  instrument,  and  lo  l>aly!344! 

state  that  there  is  due  to  him  thereon,   from  the  adverse  22  Week, 

party^  a  specified  sum,  which  he  claims.    Such  an  allegation  P'^^^§; 

is  equivalent  to  setting  forth  the  instrument,  according  to  its  113N.  Y.662. 
legal  effect. 

§  535.  It  is  not  necessary,  in  an  action  for  libel  or  slander,  81 N.  Y.  246 ; 

to  state,  in  the  complaint,  any  extrinsic  fact,  for  the  purpose  ||  jj**  23i  • 

of  showing  the  application  to  the  plaintiff,  of  the  defamatory  Jg  We"t 

matter  :  but  the  plaintiff  may  state,  generally,  that  it  was  p^jr.  266. 

published  or  spoken  concerning  him  ;  and,  if  that  allegation  is  8  Civ.  Pro. 

controverted,  the  plaintiff  must  establish  it  on  the  trial.    In  133. 

such  an  action,  the  defendant  may  prove  mitigating  circum-  118  N.Y.  178. 
stances,  notwithstanding  that  he  has  pleaded  or  attempted  to 
prove  a  justification. 

§  530.  lAni^d  1877  ]  In  an  action  to  recover  damages  for  93  n.  Y.  515. 
the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or  82  Hun,  628.* 
an  injury  to  property,  the  defendant  may  prove,  at  tne  trial, 
facts,  not  amounting  to  a  total  defence,  tending  to  mitigate 
or  otherwise  reduce  the  plaintiff's  damages,  if  they  are  set 
forth  in  the  answer,  either  with  or  without  one  or  more  de- 
fences to  the  entire  cause  of  action,  A  defendant,  in  default 
for  want  of  an  answer,  may,  upon  a  reference  or  inquiry  to 
ascertain  the  amount  of  the  plaintiff's  damages,  prove  facts 
of  that  description. 

§  537.  [Am'd  1877,  1879.]    If  a  demurrer,  answer,  or  re-  5  ^y^y^  ^^  q 

ply  is  frivolous,  the  party  prejudiced  thereby,  upon  a  pre-  gs ;  M.  »9. 

vibus  notice  to  the  adverse  party,  of  not  less  than  five  days,  21  kun,:W2. 

may  apply  to  the  court  or  to  a  judge  of  the  court  for  judg-  4  Month.  L. 

ment  tnersupon^  and  judgment  may  be  given  accordingly.    If  Bui.  31. 

the  application  is  denied,  an  appeal  cannot  be  taken  from  the  ^^'^^'    ^'''^• 

determiiiBtion,  and  the  denial  of  the  application  does  not  ij^Y  Slate 

grejudice  any  of  the  subsequent  proceedings  of  either  party.  ^'  ^ " 
osts,  as  upon  a  motion,  may  be  awarded  upon  an  applica- 
tion pursuant  to  this  section. 

§  538.  A  sham  answer  or  a  sham  defence  may  be  stricken  76Hnn,  574; 
"  6  Misc.  610. 
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out  by  the  court,  upon  motion,  and  upon  such  terms  as  the 
court  deems  just.  73  J^  (^  H  I  - 

60  N.Y.  Slip-  ^  639.  A  variance,  between  an  allegation  in  a  pleading 
er.  Ct.  {J.&  and  the  proof,  is  not  material,  unless  it  has  actually  misled 
8.)  301.  the  adverse  party,  to  his  prejudice,  in  maintaining  his  action 

or  defence,  upon  the  merits.  If  a  party  insists  that  he  has 
been  misled,  that  fact,  and  the  particulars  in  which  he  has 
been  misled,  must  be  proved  to  the  satisfaction  of  the  court 
Thereupon  the  court  may,  in  its  discretion,  order  the  pleading 
to  be  amended,  upon  such  terms  as  it  deems  just. 

50N.Y.  Sn^  8  640.  Where  the  variance  is  not  material,  as  prescribed 
s^HOi  in  the  last  section,  the  court  may  direct  the  fact  to  be  found 

s.)  301.  according  to  the  evidence,  or  may  order  an  immediate  amend- 

ment, without  costs. 

7  Misc  376.  S  641.  Where,  however,  the  allegation  to  which  the  proof 
is  directed,  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  entire  scope  and  meaning,  it  is  not  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of  proof. 

er  ct  (J  5&  §  642.  Within  twenty  days  after  a  pleading,  or  the  an- 

8  )  244.  swer  or  demurrer  thereto,  is  served,  or  at  any  time  before  the 
3  N.Y.Supp.  period  for  answering  it  expires,  the  pleading  maybe  once 
394;5ld.;ii5.  amended  by  the  party,  of  course,  without  costs,  ana  without 
24N.Y.Stat,e  prejudice  to  the  proceedings  already  had.  But  if  it  is  made 
Rep.  894.  ^Q  appear  to  the  court,  that  the  pleadmg  was  amended  for  the 
2fi8^*^*  purpose  of  delay,  and  that  the  adverse  party  will  thereby 
31 N  Y  State  ^^^®  ^^®  benefit  of  a  term,  for  which  the  cause  is  or  may  be 
Rep.  143;  33  noticed,  the  amended  pleading  may  be  stricken  out,  or  the 
Id.  70.  '  pleading  may  be  restored  to  its  original  form,  and  such  terms 
123N.Y.138.  imposed  as  tne  court  deems  just.     0»-,  t  ^^y- 

(/3&^  c>Jw.C#»./»k«>   g  543^  Where   a  pleading  is  amended,  as  prescribed  in 
■^  ^'  the  last  section,  a  copy  thereof  must  be  served  upon  the 

attorney  for  the  adverse  party.  A  failure  to  demur  to,  or 
answer  the  amended  pleadmg,  within  twenty  days  thereafter, 
has  the  same  effect  as  a  like  failure  to  demur  to,  or  answer  the 
original  pleading. 

Tl  N.  Y.  442 ;       §  644.  [Ara'd  1877.]   Upon  the  application  of  either  party, 
79  Id.  679.    the  court  may,  and,  in  a  proper  case,  must,  upon  such  terms 
•Uh  **  5?]    as  are  just,  permit  him  to  make  a  supplemental  complaint, 
ioi  N  Y  639     ^^swer  or  reply,  alleging  material  facts  which  occurred  after 
aiafV,  32*      '   ^^^  former  pleading,  or  of  which  he  was  ignorant  when  it  was 
Hun,  612.    made  ;  including  the  judgment  or  decree  of   a  competent 
128N.Y.324.    court,  rendered  after  the  commencement  of  the  action,  de- 
termining the  matters  in  controversy,  or  a  part  thereof.     The 
party  may  apply  for  leave  to  make  a  supplemental  pleading, 
either  in  addition  to,  or  in  place  of,  the  former  pleading.    In 
the  former  event,  if  the  application  is  granted,  a  provisional 
remedy,  or  other  proceeding  already  taken  in  the  action,  is 
not  affected  by  tne  supplemental  pleading  ;  but  the  right  of 
the  adver.se  party  to  have  it  vacated  or  set  aside,  depends 
upon  the  case  presented  by  the  original  and  supplemental 
pleadings. 

§  646.  [Am'^d  1877.]  Irrelevant,  redundant,  or  scanda- 
lous matter  contained  in  a  pleading,  may  be  stricken  out,  upon 
the  motion  of  a  person  aggrieved  thereby.  Where  scanduious 
matter  is  thus  striken  out,  the  attorney  whose  name  is  sub- 
scribed to  the  pleading  may  be  directed  to  pay  the  costs  of 
the  motion,  and  his  failure  to  pay  them  may  be  punished  as  a 
contempt  of  the  court. 
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§  646.  [Am'd  1877.']    Where  one  or  more  denials  or  allega-  36  Hun,  7a 
tions,  contained  in  a  pleading,  are  so  indefinite  or  uncertain 
that  the  precise  meaning  or  application  thereof  is  not  appar- 
ent, the  court  may  require  the  pleading  to  be  made  demiite 
and  certain,  by  amendment. 

§  647.  {Repealed  1877.2 

CHAPTER  VII. 
GENERAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 
TITLE      I.— Arrest,  pending  the  action,  and  procebdinos 

THEREUPON. 

TITLE    IL— Injunction. 

TITLE  III. — Attachment  of  property. 

TITLE  IV. — Other  provisional  remedies;  oeneraIj  and 

MISCELLANEOUS  PROVISIONS. 

TITLE  L 
A.rrest,  pending  the  ac.'.J<»n,  d,nd  proceedings  thereupon* 

Article  1.  Cases  where  an  order  of  arrest  may  be  granted,  and  per- 
sons liable  to  arrest. 

2.  Granting,  ezecating,  and  vacating  or  modifying  the  order 

of  arrest. 

3.  Discharging  the  defendant  upon  bail  or  deposit;  justifica- 

tion of  the  hail  and  disposition  of  the  deposit. 

4.  Charging  and  discharging  bail. 

ARTICLE  FIRST. 

Cases  where  an  Order  of  Arrest  mat  be  granted,  and 

Persons  liable  to  Arrest. 


g  548, 


549. 


550. 


551. 


No  person  to  be  arrested 
in  civil  proceedings, with- 
out an  express  .statutory 
provision. 

When  the  right  to  arresc 
depends  upon  the  nature 
of  the  action. 

When  the  right  to  arreat 
depends  partly  upon  ex 
trinsic  facts. 

Order,   when    and   where 


granted. 
§  552.  Foreign  judgment  not  to 
affect  right  to  arrest. 

553.  Woman  not  to  be  arrested, 

except,  etc. 

554.  Idiot,  lunatic,  or  infant  un- 

der fourteen,  not  to  be  ar- 
rested.   Discharge. 

555.  Person  sued  in  a  represen- 

tative capacity,  not  to  be 
arrested. 


54:8.  lAm^d  1877.]  A  person  shall  not  be  arrested  in  a 
civil  action  or  special  proceeding,  except  as  prescribed  by 
statute.     The  writ  of  ne  exeat  is  hereby  abolished. 

^  54:9.  \_Am'd  1877,  1879,  1886.]    A  defendant  may  be  ar- 


9  Dalv, 
28  Hun 
67  How. 
276. 


381. 

3.*ia. 

I'l. 


rested  in  an  action,  as  prescribed  in  this  title,  where  the  ac- 
tion is  brought  for  either  of  the  folio  vvingr  causes  : 

1?  Daly,  516;  8  N.  Y.  State  Rep.  851;  21  Abb.  N.  C  •i",?;  22  Id.  73;  23  Id. 
IKJ;  25  N.  Y.  St..te  Rep.  629;  5  N.  Y.  Supp.  746;  6  Id.  405;  12 J  N.  Y.  551; 
IJiN.  Y.507.  ^ 

1.  Td  recover  a  fine  or  penalty.  7  ^  -^  -  ^*?  <^y— 

2.  To  recover  damages  for  a  personal  injury  ;  an  injury  to 
property,  including  the  wrongful  taking,  detention  or  conver- 
sion of  jjersonal  property ;  breach  of  a  promise  to  marry  ; 
misconduct  or  neglect  in  oflQce,  or  in  a  professional  employ-  14  Daly,  448 
ment ;  fraud  or  deceit ;  or  to  recover  a  chattel  where  it  is  al- 
leged* in  the  complaint  that  the  chattel  or  a  part  thereof  has 
been  concealed,  removed  or  disposed  of  so  that  it  cannot  be 
found  or  taken  by  the  sheriff  and  with  intent  that  it  should  not 
be  so  found  or  taken,  oi  to  deprive  the  plaintiff  of  the  benefit 
thereof ;  or  to  recover  for  money  received  or  to  recover  prop- 


14  Hun.  518. 
66  How.  Pr. 
474 


r 
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erty  or  damages  for  the  conversion  or  misapplication  of  prop- 
erty where  it  is  alleged  in  the  complaint  that  the  money  was 
received  or  the  proper^  was  embezzled  or  fraudulently  mis- 
applied by  a  puolic  officer  or  by  an  attorney,  solicitor  or 
counsellor,  or  oy  an  officer  or  agent  of  a  corporation  or  bank- 
ing association  in  the  course  of  his  employment,  or  by  a  fac- 
tor, agent,  broker,  or  other  person  in  a  fiduciary  capacity. 
Where  such  allegation  is  made,  the  plaintiff  cannot  recover 
unless  he  proves  the  same  on  the  trial  of  the  action ;  and  a 
judgment  lor  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 
8.  To  recover  moneys,  funds  or  property  held  or  owned  by 
30  Hun,  553.   ^jjg  gtate,  or  held  or  owned  officially  or  otherwise  for  or  in  be- 
half of  a  public  or  governmental  interest  by  a  municipal  or 
other  public  corporation,  board,  officer,  custodian,  agency  or 
agent,  of  the  State  or  of  a  city,  county,  town,  vfllage  or 
oUier  division,  subdivision,  department  or  portion  of  the  State 
which  the  defendant  has  wilhout^right  obtained,  received, 
converted  or  disposed  of ;  or  to  rtJTover  damages  for  so  ob- 
taining, receiving,  paying,  converting  or  disposing  of   the 
same. 
21  Hun,  459.       4.  In  an  action  upon  contract,  express  or  implied,  other  than 
40N.Y.  Sup-    a  promise  to  marry,  where  it  is  alleged  in  the  complaint  that 
er.  Ct  (J.  &   the  defendant  was  guilty  of  a  fraud  in  contracting  or  incur- 
S-)  273.  ping  the  liability,  or  that  he  has  since  the  making  of  the  con- 

1  How  Pr  ^^^^^1  ^^  i"  contemplation  of  making  the  same,  removed  or 
N  8  88.  disposed  of  his  property  with  intent  to  defraud  his  creditors, 
24  N!Y.8tRte  or  is  about  to  remove  or  dispose  of  the  same  with  like  intent ; 
Rep.  632;  Id.  but  where  such  allegation  is  made,  the  plaintiff  cannot  recov- 
697.  er  unless  he  proves  the  fraud  on  the  trial  of  the  action ;  and  a 

6  N. Y.  Supp.  judgment  for  the  defendant  is  not  a  bar  to  a  new  action  to  re- 
^^'  cover  upon  the  contract  only.  73M^  A  \H1  ^ 

93 N.  Y.363;  §  660.  [Arri'd  1877,  1879,  1886.]    A  defendant  may  also  be 

9*  Id.  473.  arrested  in  an  action  w^herein  the  judgment  demanded,  requires 

21  A  hb  ^  N*  ^^®  performance  of  an  act  the  neglect  or  refusal  to  perform 
C  257  •  Id.  which  would  be  punishable  by  the  court  as  a  contempt  where 
321.       '  the  defendant  is  not  a  resident  of  the  State,  or  bein^  a  resi- 

t  U  n  ^i  3  iL  V  dent,  is  about  to  depart  therefrom,  by  reason  of  which  non- 
»'  V  -f^.  ^oi  residence  or  departure  there  is  danger  that  a  judgment  or  an 

order  requiring  the  performance  of  the  act  will  be  rendered 

ineffectuaL 

§  661.  [Am'd  1877, 1886.]  In  a  case  specified  in  the  last 
section  the  order  of  arrest  can  be  granted  only  by  the  court, 
is  always  in  its  discretion,  and  may  be  granted  or  served 
either  before  or  after  final  judgment,  unless  an  appeal  from 
the  judgment  is  pending  upon  which  security  has  o«en  given 
sufficient  to  stay  the  execution  thereof.  In  either  of  the  cases 
specified  in  section  five  hundred  and  forty-nine  the  order 
cannot  be  served  after  final  judgment ;  but  it  may  be  granted 
where  a  proper  case  therefor  is  presented  at  any  time  before 
final  judgment. 

22  Hun,  565.       g  662,  The  recover^'  of  judgment  in  a  court,  not  of  the 

State,  for  the  same  cause  of  action ;  or,  where  the  action  is 
founded  upon  fraud  or  deceit,  for  the  price  or  value  of  the 
property  obtained  thereby ;  does  not  affect  the  right  of  the 
plaintiff  to  arrest  the  defendant,  as  prescribed  in  this  title. 

§  663.  ^^Am^d  1877.]  A  woman  cannot  be  arrested,  as 
prescribed  in  this  title,  except  in  a  case  where  the  order  can  be 
granted  only  by  the  couH  ;  or  where  it  appears,  that  the  ac 
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tion  is  to    recover  damages  for  a  wilful  injury  to  person, 
character  or  property. 

§  554.  iAm'd  1877.]  A  lunatic,  an  idiot,  or  an  infant  un- 
der the  age  of  fourteen  years,  if  arrested,  may  be  discharged 
from  arrest,  as  a  privileged  person,  in  tne  discretion  of  the 
court.  The  application  for  his  discharge  may  be  made,  in  his 
behalf,  by  a  relative,  or  by  any  other  person  whom  the  court 
or  judge  permits  to  represent  him,  for  the  purpose. 

§  555.  A  person  prosecuted  in  a  representative  capacity, 
as  heir,  executor,  administrator,  legatee,  devisee,  next  oi 
kin,  assignee,  or  trustee,  cannot  be  arrested,  as  prescribed  in 
this  title,  except  for  his  personal  act. 

ARTICLE  SECOND. 

Granting,  executing,  and  vacating  or  modifying  the 

Order  of  Arrest. 


2  556.  Order  required  for  arrest ; 
by  what  judge  to  be 
granted. 

657.  Proof  necessary  to  procure 

order. 

658.  When  order  may  be  grant- 

ed;   effect  of  complaint 
subsequently  made. 

659.  Security,  upon  order  of  ar- 

rest made  by  a  judge. 
560.  Id.;  upon  order  of  arrest 
granted  by  the  court. 

661.  Contents  of  the  order;  to 

whom  directed;  when  to 
be  executed. 

662.  Copies   of  papers    to    be 

delivered   to  defendant; 
originals  to  be  filed. 


9.  563.  Arrest ;  how  made. 

564.  General    provisioQ    as   to 

privilege  from  nrrest ;  dis- 
chnrge  of  privileged  per- 
son. 

565.  Privilege    of    officers    of 

courts. 

566.  Defendant  arrested  (o  have 

twenty  day«  to  answer. 

567.  When   application    to   be 

made  to  vacate  order  of 
arrest,  etc. 

568.  How  and  to  whom  applica- 

tion must  be  maae;  op- 
posing it  by  new  proofs. 
672.  Unreasonable  delay  to  pro- 
ceed by  plaintiff.    Efrect 
thereof. 


15  Hun,  446. 


§  556.  IAm'd  1877.]  An  order  for  the  arrest  of  the  de- 
fendant, except  as  otherwise  prescribed  in  section  five  hun- 
dred and  fifty-one  of  this  act,  must  be  obtained  from  a  judge 
of  the  court  in  which  the  action  is  brought,  or  from  any 
county  judge. 

§  557.  lAnVd  1877,  1879.]  The  order  may  be  granted, 
in  a  case  specified  in  section  five  hundred  and  forty-nine  of 
this  act.  where  it  appears  by  the  affidavit  of  the  plaintiff  or 
any  otner  person,  that  a  sufficient  cause  of  action  exists 
against  the  defendant,  as  prescribed  in  that  section.  It  may 
be  granted,  in  a  case  specified  in  section  five  hundred  and 
fifty  of  this  act,  upon  the  like  proof  that  a  sufficient  cause  of 
action  exists  again.st  the  defendant,  as  prescribed  in  that  sec- 
tion, and  of  the  other  matters,  extrinsic  to  the  cause  of  action, 
specified  in  that  section.  The  affidavit  may  also  contain  any 
statement  tending  to  determine  the  amount  of  bail  to  be  re- 
quired. 

§  568.  IAm'd  1877,  1879,  1886.]  Subject  to  the  provisions  ,4  Hun  29. 
of  the  last  preceding  section  the  order  may  be  granted  at  any  74  n.  y!  491. 
time  after  the  commencement  of  the  action,  tt  may  also  be 
granted  to  accompany  the  summons,  but  at  any  time  after 
8ie  filing  or  service  of  the  complaint  the  order  of  arrest  must 
be  vacated  on  motion  if  the  complaint  fails  to  set  forth  a  suf- 
ficient cause  of  action  as  required  by  section  five  hundred 
and  forty-nine  of  this  act,  but  where  the  order  is  applied  for 
after  the  filing  or  service  of  the  complaint,  the  court  before 
gi^nthig  the  same  may  without  notice  direct  the  service  of  an 
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amended  complaint  so  as  to  conform  to  the  allegations  re 
quired  in  subdivisions  two  and  four  of  section  five  hundred 
and  forty-nine  of  this  act. 

31  HjiD,  231.       g  659.  lAm?d  1879.]    Except  where  the  action  is  brought 
11  Civ.  Pro.   ^Qj,  ^  cause  specified  in  subdivision  third  of  section  five  hun- 
«Mi      A^o.  ^^^^  ^^^  forty-nine  of  this  act,  or  in  a  case  where  it  is  spe- 
$8  0?***  So*  ^^^^^y  prescribed  by  law  that  security  may  be  dispensed  with, 
£  239  *       *  ^^  ^"®  security  to  be  given  is  specially  regulated  by  law,  the 
judge,  before  he  grants  the  order,  must  req^uire  a  written  un- 
dertaking, on  the  part  of  the  plaintiff,  with  two  sufficient 
sureties,  to  the  effect  that, .  if  tne  defendant  recovers  judg- 
ment, or  if  it  is  finally  decided  that  the  plaintiff  -was  not  en- 
titled to  the  order  of  arrest,  the  plaintiff  will  pay  all  costs 
which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 

^  §  660.  Where  the  order  can  be  granted  only  by   the 

'"c^m  court,  an  undertaking  on  the  part  of  the  plaintiff  may  tie  dis- 

pensed  with.    If  it  is  requirea,  its  form,  and  the  security  to 
be  given  thereupon,  must  be  such  as  the  court  prescribes. 

33  Hun,  114.  §  66 1 .  [Ani'd  1877.]  The  order  must  be  subscribed  by  the 
plaintiff's  attorney,  and,  except  where  it  is  granted  by  the 
court,  by  the  judge.  It  may  be  directed,  either  to  the  sneriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county.  It  must  require  the  sheriff  forthwith  to  arrest  the 
defendant,  if  he  is  found  within  his  county ;  to  hold  him  to 
bail  in  a  specified  sum ;  and  to  return  the  order,  with  his  pro- 
ceedings thereunder,  as  prescribed  by  law.  The  plaintiiTs 
attorney  may,  at  his  option,  by  an  endorsement  upon  the 
order,  or,  wnere  it  was  granted  by  the  court,  upon  tne  copy 
thereof,  delivered  to  the  sheriff,  fix  a  time  within  which  the 
defendant  must  be  arrested.  In  that  case  he  cannot  be 
arrested  afterwards  under  the  same  order. 

g  662.  [Am'd  1877,  1879.]  The  order  of  arrest,  or,  where 
it  is  granted  by  the  court,  a  certified  copy  thereof,  subscribed 
by  the  plaintifiTs  attorney  ;  and  in  either  case,  the  papers 
upon  which  the  order  was  granted,  with  the  undertaking,  if 
any,  must  be  delivered  to  the  sheriff,  who,  upon  arresting  the 
defendant,  must  deliver  to  him  a  copy  thereof.  The  papers 
upon  whicn  the  order  was  granted,  with  the  undei-taking  if 
any,  must  be  filed^with  the  order  of  arrest,  or  a  certified  copy 
thereof,  at  the  time  prescribed  for  filing  the  same  in  section 
five  hundred  and  ninety  of  this  act. 

§  663.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant,  if  he  is  found  within  his  county,  and  keeping 
him  in  custody,  until  discharged  by  law. 

§  6ft4.  [Am*d  1877,  1895,  amendment  to  take  effect  January  1, 
1896.]  This  title  does  not  abridge  or  affect  a  privilege  from 
arrest  given  by  law,  or  a  right  of  action  for  a  breach  thereof, 
A  privileged  person  is  entitled  to  be  discharged  from  arrtst, 
where  other  pi  ovihion  is  not  made  therefor  by  law,  by  the 
court,  or  a  judge  thereof;  or  by  the  connty  jndge  of  the 
county  where  the  arrest  was  made.  The  ordermnstbemade, 
upon  proof  by  affidavit,  of  the  facts  entitling  the  applicant 
to  the  discharge;  and  the  arrest  and  discharge  are  not  a  bar 
to  a  new  arrest,  after  the  privilege  has  ceased.  The  court 
or  judge  may  make  the    order  without  notice,    or  may 
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require  notice  to  be  giyen  to  the  sheriff,  or  to  the  plaintiff, 
or  to  both. 

§  565.  An  officer  of  a  court  of  record,  appointed  or  elect- 
ed pursuant  to  law,  is  privileged  from  art  est,  during  -he 
actual  sitting,  which  he  is  required  to  attend,  of  a  term  of  jhe 
court  of  which  he  is  an  officer,  and  no  longer ;  but  an  attorney 
or  counsellor  is  not  thus  privileged,  unless  he  is  employed  In  a 
cause,  to  be  heard  at  that  term. 

§  566.  Except  where  an  order  of  arrest  can  be  j^ranted   66  How.  Pr. 
only  .by  the  court,  a  defendant,  arrested  before  answer,  has   1- 
twenty  days  after  the  arrest,  in  which  to  answer  the  com- 
plaint ;  and  judgment  must  be  stayed  accordingly. 

§567".  [Am'd  1877.]    Except  where  an  order  of  arrest  can  2NY  State 
be  p-ranted  only  by  the  court,  a  defendant,  arrested  as  pre-  u^p.  ^. 
scribed  in  this  title,  may,  at  any  time  before  final  judgnpent,    i25N.Y.*S64. 
or,  if  he  was  arrested  within  twenty  days  before  final  judg- 
ment, at  any  time  within  twenty  days  after  the  arrest,  appfy 
to  vacate  the  order  of  arrest ;  or  to  reduce  the  amount  of 
bail ;  or  to  increase  the  security  ^ven  by  the  plaintiff ;  or  for 
one  or  more  of  those  forms  of  relief,  together,  or  in  the  alter- 
native.    In  a  case  where  the  order  of  arrest  can  be  granted 
only  bjr  the  court,  a  like  application  may  be  made,  at  any 
time  within  twenty  days  after  the  arrest ;  and  an  application 
to  increase  the  security  given  by  the  plaintiff,  may  be  made 
at  any  time  before  final  judgment. 

§  568.  lAin'd  1877.]  An  application,  specified  in  the  last  21  Abb.  N. 
sedbion,  may  be  founded  only  upon  the  papers  upon  which  the  c.  321. 
order  was  granted  ;  in  which  case,  it  must  be  made  to  the 
court,  or,  ii  the  order  was  granted  by  a  judge  out  of  court,  to 
the  same  judge,  in  court  or  out  of  court,  and  with  or  without 
notice,  as  ne  deems  proper,  and  the  application  must  be  heard 
upon  those  papers  only.  Or  it  may  be  founded  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant ;  in  which  case,  it 
must  be  made  to  the  court,  or,  if  the  order  was  granted  by  a 
judge,  out  of  court,  to  any  judge  of  the  court,  upon  notice  ; 
and  it  may.  be  opposed  by  new  proof,  by  affidavit^  on  the  part 
of  the  plaintiff,  tending  to  sustain  any  ground  of  arrest  reci- 
ted in  the  order,  and  no  other,  unless  the  defendant  relies  upon 
a  discharge  in  bankruptcy,  or  upon  a  discharge  or  exonera> 
tion,  panted  in  insolvent  proceedings  ;  in  which  case,  the 
plaintiff  may  show  any  matter  in  avoidance  thereof;  which  he 
*night  show  upon  the  trial 

§  569.  IRepecded  1877.] 

§  570.  IRepecded  1877.] 
§  571.  IRepealed  18^7.} 

§  572.  [Aw'd  1877,  1882, 1886.]   Except  in  a  case  where  an   norgr    u. 
order  of  arrest  can  be  granted  only  by  the  court  if  the  plain-        mu  im 
tiff  unreasonably  delays  the  trial  or  the  action  or  neglects  to   54  n  y^'sup- 
enter  judgment  therein  within  ten  days  after  it  is  in  his  power  er.  Ct.  (J.  & 
to  do  so,  or  neglects  to  issue  execution  against  the  person  of   8.)  129. 
the  defendant  within  ten  days  after  the  return  of  tne  execu-  44  Hun, 475. 
tion  against  the  oroperty,  and  in  any  event  neglects  to  issue   J?  ^^    *}• 
the  same  within  tnree  months  after  the  entry  of  the  judgment,   ?^}.t^  tj* 
or  whenever  it  shall  appear  to  the  satisfaction  of  the  court   221  •  25  Id! 
that  the  plaintiff  in  an  action,  or  a  judgment  creditor  in  a   977.* 
judgment,  delays  the  enforcement  of  his  remedies  therein  by   27  N.Y.Stato 
collusion,  or  for  the  purpose  of  allowing  the  debtor  to  remain   Rep-  266 
in  prison  under  the  mandate  in  any  other  action,  before  the 
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issuing  of  the  mandate  in  favor  of  such  creditor,  so  as  to  pro- 
duce a  continued  and  extended  imprisonment  by  virtue  of 
the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff, 
be  discnarged  from  custody  if  he  has  already  been  taken 
under  the  mandate  against  him  in  such  action  ;  or  if  he  has 
not  yet  been  imprisoned  therein,  be  relieved  from  imprison- 
ment by  virtue  of  such  mandate,  by  the  court  in  which  the  ac- 
tion was  commenced,  unless  reasonable  cause  is  shown  why  the 
application  should  not  be  granted.  A  defendant  discharged 
as  prescribed  in  this  section  shall  not  be  arrested  upon  an  exe- 
cution issued  upon  the  judgment  in  the  action. 

ARTICLE  THIRD. 

DlSCHABaiNO  THB  DEFENDANT  UPON  BAIL  OR  DEPOSIT  ;  JUSTI- 
FICATION OF  THB  Bail  and  Disposition  of  the  Deposit. 


g  673 


Defendant  to  be  discharg- 
ed on  bail  or  deposit. 

674.  When  defendant  may  elect 

to  give  bail,  etc.,  or  bond 
for  liberties. 

675.  Undertaking  of  the  bail ; 

what  to  contain. 

676.  Examination    of   persons 

offered  as  bail. 
577.  Filing,    etc.,   of   papers ; 

plain tifTs   ncceptance  or 

rejection  of  bail. 
Notice      of    justification  ; 

new  undertaking,  if  other 

bail  is  given. 
679;  Qualifications  of  bail. 

680.  Justification  of  bail. 

681.  Allowance  of  bail. 


678. 


g  582.  Deposit   of    money   with 
sherifl'. 

583.  Payment  of  deponit   into 

court  by  sheriff. 

584.  Substituting    bail    for  de- 

posit. 

585.  How  deposit  disposed  of. 

586.  When  deposit  to  be  paid  to 

a  third  person. 

687.  Sheriff,  when  liable  as  bail; 
his  discharge  from  lia- 
bility. 

5P8.  Proceedings  on  judgment 
against  sheriff. 

689.  Bail  liable  to  sheriff. 

690.  Filing  papers  if  bail  not 

given. 


§  673.  The  defendant,  at  any  time  before  he  is  in  con- 
tempt, where  the  order  can  be  granted  only  by  the  court,  or, 
in  any  otber  case,  at  2Lny  time  oefore  execution  against  his 
person,  must  be  discharged  from  arrest,  either  upon  giving 
bail,  or  upon  depositing  the  sum  specified  in  the,  order  of 
arrest.  The  defendant  may  give  bail,  or  make  the  deposit, 
inunediately  upon  his  arrest,  at  any  hour  of  the  day  or  night ; 
and  he  must  have  reasonable  opportunity  to  see  *  for  and  to 
procure  bail,  before  being  committed  to  jail. 

§  674.  Where  the  defendant  is  actuallv  confined  in  the 
jail,  by  virtue  of  an  order  of  arrest,  and  final  or  interlocutor^^ 
judgment  has  been  rendered  against  him  in  the  action,  but  an 
execution  against  his  person  has  not  been  issued,  he  may  elect, 
either  to  give  a  bond  for  the  liberties  of  the  jail,  or  to  give 
bail  or  make  a  deposit,  as  prescribed  in  this  article. 

§  676.  The  defendant  may  give  bail,  by  delivering  to  the 
sheriff  a  written  undertaking,  in  the  sum  specified  in  the  order 
of  arrest,  executed  by  two  or  more  sufficient  bail,  stating 
their  places  of  residence  and  occupations,,  to  the  following 
ert'ect  : 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requir- 
ing him  to  perform  the  act  specified  in  the  order  ;  or,  in  de- 
fault of  his  so  doing,  that  he  will,  at  all  times,  render  himself 
amenable  to  proceedings  to  punish  him  for  the  omission 

*So  in  original. 
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2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant 
will  deliver  it  to  the  plaintifiT,  if  delivery  thereof  is  adjudged 
in  the  action,  and  will  pay  any  sum  recovered  against  him  in 
tiie  action. 

3.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenaole  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

teT©.  lAm'd  1877,  1879.]  It  is  not  necessary  that  the 
ertakin^  should  l>e  approved  or  accompanied  with  an 
affidavit  of  justification  of  the  bail.  But  the  officer  taking  the 
acknowledgment  of  the  undertaking,  must,  if  the  sheriff  so  re- 
quires, examine  under  oath,  to  a  reasonable  extent,  the  per- 
sons offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  examination  must  be  reduced  to 
vrriting,  subscribed  by  the  bail,  and  annexed  to  the  under- 
taking. 

§  STT-  lAm'd  1879.]  Within  three  days  after  bail  is  given, 
the  sheriff  must  deliver  to  the  plaintiBPs  attorney  copies, 
certified  by  him,  of  the  order  of  arrest,  return  and  underta- 
king. The  plaintiff's  attorney,  within  ten  days  thereafter, 
must  serve  upon  the  sheriff  a  notice  that  he  does  not  accept 
the  bail ;  otherwise  he  is  deemed  to  have  accepted  them,  and 
the  sheriff  is  exonerated  from  liability, 

§  S*78.  Within  ten  days  after  the  receipt  of  the  notice, 
the  sheriff  or  the  defendant  may  serve  upon  the  plaintiff's 
attorney,  notice  of  the  justification  of  the  same  or  other  bail, 
specifying  the  place  oi  residence  and  occupation  of  each 
of  the  latter,  before  a  judge  of  the  court,  or  a  county  judge, 
at  a  specified  time  and  place ;  the  time  to  be  not  less  tnan  five 
nor  more  than  ten  days  thereafter,  and  the  place  to  be  within 
the  county  where  one  of  the  bail  resides,  or  where  the  defend- 
ant was  arrested.  If  other  bail  are  given,  a  new  undertaking 
must  be  executed,  as  prescribed  in  section  five  hundred  and 
seventy  five  of  this  act. 

§  67Q.  The  qualifications  of  bail  are  as  follows  : 

1.  Bach  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 


2.  Each  of  them  must  be  worth  the  sum  specified  in  the  or- 


der, if  the  whole  justification  is  equivalent  to  that  of  two  suf- 
ficient bail. 

§  680.  For  the  purpose  of  justification,  each  of  the  bail 
must  attend  before  the  judge,  at  the  time  and  place  men- 
tioned in  the  notice^  and  be  examined  on  oath,  on  the  part  of 
the  plaintiff,  touching  his  sufficiency,  in  such  manner  as  the 
judge,  in  his  discretion,  thinks  proper.  The  judge  may,  in  his 
discretion,  adjourn  the  examination  from  day  to  day,  until  it 
is  completed ;  but  such  an  adjournment  must  always  be  to  the 
next  judicial  day,  unless  by  consent  of  parties.  If  required 
by  the  plaintiff's  attorney,  the  examination  must  be  reduced 
to  vrriting,  and  subscribed  by  the  baiL 

g  681.  If  the  judge  finds  the  bail  sufficient,  he  must  annex  93N.Y.  W. 
iih.B  examination  to  the  undertaking,  indorse  his  allowance 
•ttiereon,  and  cause  them  to  be  filed  with  the  clerk.    The  sher- 
iff  Is  thereupon  exonerated  from  liabilitv, 
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23  Abb.  N.        §  682.  The  defendant  may,  instead  of  pnving\>ail,  depos- 
C.  221.  it  with  the  sheriff  the  sum  specified  in  the  order.     The  sheriff 

must  thereupon  give  the  defendant  a  certificate  of  the  depos- 
it, and  discharge  him  from  custody. 

,  §  683.  The  sheriff  must,  within  four  days  after  the  de- 

J?  q4?  posit,  pay  it  into  coiirt.    He  must  take,  from  the  officer  re- 

c.  tJ20.  ceiving  it,  two  certificates  of  the  payment,  one  of  which  he 

must  deliver  to  the  plaintiff,  and  the  other  to  the  defendant. 

For  a  default  in  making  the  payment,  the  official  bond  of  the 

sheriff  may  be  prosecuted,  as  in  any  other  case  of  delinquency. 

I  How.  Pr.       §  ^84.  If  money  is  deposited,  as  prescribed  in  the  last  two 

N.  8.  274.        sections,  bail  may  be  given,  and  may  justify  upon  notice,  at 

18  Abb.  N.    any  time  before  the  expiration  of  the  right  to  be  dischargea  on 

C.  320.  bail.    Thereupon  the  ^udge,  before  whom  the  justification  is 

had,  must  direct,  in  the  order  of  allowance,  that  the  money 

deposited  be  refunded  to  the  defendant,  or  his  representative, 

and  it  must  be  refunded  accordingly. 

18  Abb.  N.       §  686.  If  money  deposited  is  not  refunded,  as  prescribed 
C.  320.  in  the  last  section,  it  is,  in  a  case,  where  the  order  of  arrest 

could  be  granted  only  by  the  court,  subject  to  the  direction  of 
the  court,  as  justice  requires,  before  and  after  the  judgment. 
In  any  other  case,  if  it  remains  on  deposit,  when  nnaf  judg- 
ment is  rendered  for  the  plaintiff,  it  must  be  applied,  under 
the  direction  of  the  court,  in  satisfaction  of  the  judgment ;  and 
the  surplus,  if  any,  must  be  refunded  to  the  defendant,  or  his 
representative.  If  the  final  judgment  is  for  the  defendant,  or 
the  action  abates,  or  is  discontinued,  the  sum  deposited,  and 
remaining  unapplied,  must  be  refunded  to  the  defendant  oi 
his  representative. 

18    Abb.  N.        §  686.  At  any  time  before  the  deposit  is  paid  into  court, 
C.  320.  the  defendant  may  deliver  to  the  sheriff  a  written  direction, 

to  pay  it  to  a  third  person,  therein  specified,  in  the  event  that 
the  defendant  becomes  entitled  to  a  return  thereof;  but  with- 
out expressing  any  other  contingency.  The  direction  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  :  and  the  sheriff  must  deliver  it  to  the  of- 
ficer who  receives  the  deposit,  who  ^nust  note  the  substance 
thereof,  with  the  entries  or  the  deposit,  in  his  books,  and  upon 
the  two  certificates  of  payment  into  court.  The  money  thus 
deposited  is  deemed  the  property  of  the  third  person,  subject 
to  the  plaintiffs  interest  therein  ;  and  subject  to  the  rights  of 
a  creditor  of  the  defendant,  where  the  direction  was  given  for 
the  purpose  of  hindering,  delaying,  or  defrauding  creditors. 
The  money,  or  the  residue  thereof,  must  be  paid  to  the  third 
person,  where,  by  the  provisions  of  the  last  two  sections,  it  is 
required  to  be  refunded  to  the  defendant,  or  his  representa- 
tive. 

§  687.  [Am'd  1877.]    If,  after  the  defendant  is  arrested, 
4  Montn.  Li     j^^  escapes  or  is  rescued,  or  the  bail,  if  any,  given  by  him.  do 
2  Civ.  Pro.   ^^^  justify,  when  they  are  not  accepted,  or  if  the  sheriff  rails 
61. '    *  ■      *    to  pay  the  deposit  into  court  as  required  by  section  five  hun- 
ered  and  eighty-three  of  this  act,  the  sheriff  is  liable  as  bail 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel, 
discharge  himself  from  Uability,  by  the  giving  and  justifica- 
tion of  bail,  as  follows : 

1.  If  the  case  is  one  where  the  order  could  be  granted  only 
by  the  court,  at  any  time  before  the  court  directs  the  perf  orm- 
^^pe  of  the  act  specified  in  the  order. 
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2.  In  an^  other  case,  at  any  time  before  an  execution  is 
issued  against  the  person  of  the  defendant,  upon  a  jud^nent 
in  the  action. 

§  588.  If  judgment  is  recovered  against  the  sheriff,  upon 
his  liability  as  bail,  and  an  execution  thereon  is  returned 
wholly  or  partly  unsatisfied,  the  official  bond  of  the  sheriff 
may  be  prosecuted,  as  in  any  other  case  of  delinquency. 

§  580.  [^m'd  1877.]  The  bail  taken  upon  the  arrest,  unless 
they  justify,  or  other  bail  are  ^ven  and  justify,  are  liable  to 
the  sheriff  for  all  damages,  which  he  sustains  by  reason  of  the 
omission. 

§  690.  (Am'd  1879.]  Within  ten  days  after  the  defendant 
is  arrested  if  he  does  not  give  bail,  or  if  he  gives  bail,  within 
ten  days  after  the  justification  of  the  bail,  the  sheriff  must  file 
with  the  clerk  the  order  of  arrest,  or,  where  it  was  granted 
by  the  court,  the  certified  copy  thereof,  delivered  to  him, 
with  his  return  thereupon  endorsed,  the  papers  upon  which 
the  order  of  arrest  was  panted,  and  the  undertaking  ^iven 
on  the  part  of  the  plaintiff.  Where  an  order  of  arrest,  direct- 
ing the  arrest  of  two  or  more  defendants,  has  been  executed 
as  to  one  or  more,  but  not  as  to  all  of  them,  the  sheriff  may 
file  a  copy  of  the  order  of  arrest,  instead  of  the  original 

ARTICLE  FOURTH. 
Charging  and  discharging  Bail. 


i  591.  When  defendant  may  be 
surrendered. 

592.  How     surrender     to     be 

made;     exoneration     of 
bail  thereupon. 

593.  Bail  may   arrest    defend- 

ant. 
694.  Voluntary  surrender;  Ex- 
oneration of  bail  there- 
upon. 

595.  Rights,  etc.;  of  sheriff  who 

is  liable  as  bail. 

596.  Bail;      how       proceeded 


against, 
g  597.  Certain  executions  neces- 
sary before  action  against 
bail. 

598.  Duty  of  sheriff  on   such 

executions. 

599.  Defences  in  action  against 

bail. 

600.  Belief  of  bail  where  princi- 

pal   is     imprisoned     on 
criminal  charge. 

601.  Bail  exonerated  by  death, 

etc. 


§  S91.  Except  in  an  action  to  recover  a  chattel,  the  bail  8  Miac.  546. 
may  surrender  the  defendant  in  their  own  exoneration,  or  the 
defendant  may  surrender  himself  in  exoneration  of  the  bail, 
before  the  expiration  of  the  time  to  answer,  in  an  action 
against  them.  The  surrender  must  be  made  to  the  sheriff  of 
the  county,  where  the  defendant  was  arrested. 

§  S92.  Where  the  bail  surrender  the  defendant,  the  sur^ 
render  must  be  made  in  the  following  manner : 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require 
him,  in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copjr  of  the  undertaking  of  the  bail  must  be 
delivered  to  the  sheriff,  who  must  detain  the  defendant  in  his 
cu^xxiy  thereupon,  as  upon  the  original  mandate,  and  must, 
by  a  certificate  in  writing,  acknowledge  the  surrender.  Upon 
the  application  of  the  bail,  made  upon  notice  to  the  plaintiff's 
attorney,  and  upon  production  of  the  sherifTs  certificate  and 
a  copy  or  the  undertaking,  a  judge  of  the  court,  or  the  county 
judge  of  the  countv  where  the  action  is  triable,  may  make  an 
order,  directing  that  the  bail  be  exonerated.  On  filing  the 
order  and  the  papers  used  on  the  application  therefor,  the  bail 
are  exonerated  accordingly. 
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f69d.  [Am^d  18T7.]  For  the  purpose  of  surrendering  thtf 
endant)  the  bail,  at  any  place  or  at  any  time  before  they 
are  finally  charged,  may  themselves  arrest  hinij  or,  by  a 
written  authority,  endorsed  on  a  certified  copy  of  the  under- 
taking, may  empower  another  person  to  do  so.  And  one  or 
more  of  the  bail  may  thus  arrest  and  surrender  the  defendant, 
although  the  others  do  not  join  with  him  or  them,  for  that 
purpose. 

§  594.  Where  the  defendant  surrenders  himself  in  exon- 
eration of  his  bail,  he  must  present  himself  to  the  sheriff,  and 
require  the  sheriff,  in  writing,  to  take  him  into  custody,  in 
exoneration  of  his  bail.  The  sheriff  must  detain  him  acoord- 
inglv,  as  prescribed  in  subdivision  second  of  section  five  hun- 
dred and  ninety-two  of  this  act ;  and,  if  requested  by  the  bail, 
at  any  time  after  the  surrender,  the  sheriff  must,  by  a  certifi- 
cate in  writing,  acknowledge  the  surrender.  An  order  for 
the  exoneration  of  the  bail  may  be  procured,  as  prescribed  in 
section  five  hundred  and  ninety-two  of  this  act. 

§  695.  Where  the  sheriff  is  liable  as  bail,  he  has  all  the 
rignts  and  privileges,  and  is  subject  to  all  the  duties  and 
liabilities  of  Tbail ;  and  bail  given  by  him,  in  order  to  discharge 
himself  from  liability,  must  be  regarded  as  the  bail  of  the  de- 
fendant in  the  action.  But  this  section  does  not  apply  to  an 
action  to  recover  a  chattel ;  or  to  a  case  where  a  defence 
arises  to  an  action  against  the  bail,  in  consequence  of  an  act 
or  omission  of  the  sheriff. 

§  596.  In  case  of  failure  to  comply  with  ^he  undertaking, 
the  bail  may  be  proceeded  against  by  actior«|  and  not  other- 
wise. 

§  697.  An  action  may  be  brought,  as  ♦  rescribed  in  the 
last  section,  in  a  case  wnere  the  order  o£  arrest  could  be 

f:ranted  only  by  the  court,  at  any  time  after  the  bail  have 
ailed  to  comply  with  their  undertaking.  Where  the  under- 
taking was  given  in  an  action  to  recover  a  chattel,  an  action 
may  he  brought  thereupon,  at  any  time  after  the  return, 
wholly  or  partly  unsatisfied,  of  an  execution  f  T  the  delivery  of 
the  possesion  of  the  chattel,  with  respect  tf  which  the  order 
of  arrest  was  granted.  In  any  other  case,  \n  action  cannot* 
be  brought,  as  prescribed  in  the  last  section,  until  the  follow- 
ing requisites  have  been  complied  with : 

1.  An  execution,  against  the  property  of  the  defendant, 
must  have  been  issued  to  the  sheriff  of  the  county  in  which  h« 
was  arrested,  and  returned  by  that  sheriff,  wh'^lly  or  partly 
unsatisfied. 

2.  An  execution,  against  the  person  of  the  de  ^ndant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the' 
defendant  could  not  be  found  within  has  county. 

§  698.  iAm'dimi.]    The  sheriff  must  diligently  endeavor 
88  N.Y.  611.    to  enforce  an  execution  issued  and  delivered  to  hun,  as  pre- 
scribed in  the  last  section,  notwithstanding  any  dirPQtion  hei 
may  receive  from  the  plaintiff,  or  his  attorney. 

88  N  Y  611  §  699,  [Am'd  1877.]  In  an  action  against  bail,  i  S  a  de- 
4on!y.  Siip^  fence,  that  an  execution,  against  the  property,  or  agi  list  the 
er.  Ct.  (J.  &  person,  of  the  defendant  in  the  original  action,  was  not  .ssued, 
S.)  206.  as  prescribed  in  section  five  hundred  and  ninety-seven  of  this 

act ;  or  that  it  was  not  issued  in  sufficient?  time  to  enable  the 
sheriff  to  enforce  it ;  or  that  a  direction  was  given^  or  other 
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fraudulent  or  collusive  means  were  used,  by  the  plaintiff  or 
his  attorney,  to  prevent  the  service  thereof. 

§  OOO.  If  the  defendant  in  the  orignal  action,  after  his 
discharge  upon  bail,  is  imprisoned,  either  within  or  without 
the  State,  upon  a  criminal  charge,  or  a  conviction  of  a  crimi- 
nal offence,  the  court,  in  which  an  action  against  the  bail  is 
pending,  may,  before  the  expiration  of  the  time  to  answer, 
and  upon  notice  to  the  adverse  party,  make  such  an  order  for 
the  relief  of  the  bail,  as  justice  requires. 

§  00 1.  lAni'd  1877.]  Except  in  an  action  to  recover  a 
chattel,  the  bail  must  be  exonerated  where  either  of  the  fol- 
lowing events  occurs,  before  the  expiration  of  the  time  to 
answer  in  an  action  against  them  : 

1.  The  death  of  the  orimnal  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  re- 
spect to  which  the  iindertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the 
action  against  the  bail,  the  court  may,  in  its  discretion,  impose 
the  payment  of  the  plaintiff's  costs  and  expenses,  incurred 
after  the  return  of  the  execution  against  the  person,  as  a  con- 
dition of  allowing  the  exoneration.  And  the  court  may,  bv 
an  order,  made  upon  notice  to  the  adverse  party,  grant  such 
further  time  as  it  deems  just,  after  answer,  for  tne  surrender 
of  the  original  defendant.  In  that  case,  his  surrender,  within 
the  time  so  granted,  has  the  same  effect,  as  if  it  had  been 
made  before  answer. 

TITLE  II. 

Injuiiction. 

Abticle  1.  Cases  where  an  injunction  may  be  granted;  granting  and 
service  of  an  injunction  order. 

2.  Security. 

3.  Vacating  or  modifying  an  injunction  order. 

ARTICLE  FIRST. 

Cases  where  an  Injunction  may  be  granted  ;  orantinq 
AND  Service  of  an  Injunction  Order. 


602.  Writof  injunction  abolish- 

ed, and  order  substituted. 

603.  Injunction, when  theright 

thereto  depends  upon  the 
nature  of  the  action. 

604.  Id.;  when  the  right  thereto 

depends  upon   extrinsic 
factM. 
606.  Restrictions  upon  injunc- 
tions  to    restrain    Slate 
officers. 


g  606.  By  whom  injunction  grant- 
ed in  other  cases. 

607.  Proof  necessary  to  procure 

injunction. 

608.  At   what   time  the   order 

may  be  granted. 

609.  When  notice  required  or 

not  required.    Injunction 
pending  an  application. 

610.  Order  must  recite  grounds; 

service  of  order. 


§  602.  The  writ  of  injunction  has  been  abolished.  A  tem- 
porary injunction  may  be  granted  by  order,  as  prescribed  in 
this  article. 

§  603.  Where  it  appears,  from  the  complaint,  that  the 

Slaintiff  demands  and  is  entitled  to  a  judgment  against  the 
efendant,  restraining  the  commission  or  continuance  of  an- 
act,  the  commission  or  continuance  of  which,  during  the  pen- 
dency of  the  action,  would  produce  injury  to  the  plaintiff,  an 
injunction  order  may  be  granted  to  restrain  it.    The  case 
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provided  tot  in  this  section,  is  described  in  wuis  act,  as  a  case 
where  the  right  to  an  injunction  depends  upon  the  nature  of 
the  action. 

§  604.  [^m'dl877.]  In  either  of  the  following  cases,  an 
injunction  order  may  also  be  granted  in  an  action  : 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
ing the  pendency  of  the  action,  is  doing,  or  procuring,  or 
feuffering  to  be  done,  or  threatens,  or  is  about  to  do,  or  to  pro- 
cure, or  suffer  to  be  done,  an  act,  in  violation  of  the  plaintifTs 
rights,  respecting  the  subject  of  the  action,  and  tending  to 
render  the  judgment  ineffectual,  an  injunction  order  may  be 
granted  to  restrain  him  therefrom. 

2.  Where  it  appears,  by,  affidavit,  that  the  defendant,  dur- 
ing the  pendency  of  the  action,  threatens,  or  is  about  to 
remove,  or  to  dispose  of  his  property,  with  intent  to  defraud 
the  plaintiff,  an  injunction  order  may  be  granted  to  restrain 
the  removal  or  disposition. 

§  606.  t  -Iwi'd  1895,  amendment  to  take  fffect  January  1, 
1896.]  Where  a  duty  is  imposed  by  statute  upon  a  State 
officer,  or  board  of  State  officers,  an  injunction  order  to  re- 
strain him  or  them,  or  a  person  employed  by  him  or  them, 
from  the  performnnce  of  that  duty,  or  to  prevent  the  execu- 
tion of  the  statute,  shall  not  be  granted,  except  by  the 
supreme  court,  at  a  t^rm  thereof,  sitting  in  the  department 
in  which  the  officer  or  board  is  located,  or  the  duty  is  re- 
quire, d  to  be  performed;  and  upon  notice  of  the  application 
therefor  to  the  officer,  board,  or  other  person  to  be  re- 
strained. 

§  606.  Except  where  it  is  otherwise  specially  prescribed 
by  law,  an  injunction  order  may  be  granted  by  tne  court  in 
which  the  action  is  brought,  or  by  a  judge  thereof,  or  by  any 
county  judge  ;  and  where  it  is  granted  by  a  judge,  it  may  l>e 
enforced  as  the  order  of  the  court. 

§  607.  [Am'd  1877.]  The  order  may  be  granted,  where  it 
appears  to  the  court  or  judge,  by  the  affidavit  of  the  plaintiff, 
or  any  other  person,  that  sufficient  grounds  exist  therefor. 

186N.Y.252.  §608.  [Am'd  1877.]  The  order  may  be  granted  to  accom- 
pany the  summons,  or  at  any  time  after  the  commencement 
of  the  action  and  before  final  judgment. 

§  609.  [Arri'd  1877.]  The  order  may  be  granted,  upon  or 
without  notice,  in  the  discretion  of  the  court  or  judge,  unless 
the  defendant  has  answered  ;  in  which  case,  it  can  be  granted 
only  upon  notice,  or  an  order  to  show  cause.  Where  an  appli- 
cation for  an  injunction  is  made  upon  notice,  or  an  6rder  to 
show  cause,  either  before  or  after  answer,  the  court  or  judge 
may  enioin  the  defendant,  until  the  hearing  and  decision  of 
the  application. 

§610.  The  injunction  order  must  briefly  recite  the  grounds 
for  the  injunction.  Where  it  is  granted  by  the  qourt,  it  must 
be  served  by  delivering  a  certified  copy  thereof  ;  where  it  is 
granted  by  a  iudge,  it  must  be  served  oy  showing  the  originai 
order,  and  delivering  a  copy  thereof.  Service  of  the  order, 
upon  a  corporation,  may  be  made  as  prescribed  in  this  act,  for 
making  personal  service  of  a  summons  upon  a  corporation. 
Copies  of  the  papers,  upon  which  the  order  was  granted,  must 
be  delivered  witn  the  copy  of  the  order. 


62  N.Y.  Sup- 
er. Ct.  (J.  & 
8.)  53. 
132  N.Y.  403. 


3  Month.  L. 
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16  Civ.  Pro. 

129. 

7  Misc.  389. 
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Security. 
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2  611. 


612. 

613. 
614. 

615. 

616. 


Security,  on  stay! no;  pro- 
ceedings in  an  action,  be- 
fore trial 

Id.;  after  trial,  and  before 
judgment. 

Id.;  after  judf^ment. 

Money  deposited  may  be 
paid  over. 

Undertaking  to  be  can- 
celled thereupon. 

Security,  on  staying  pro- 
ceedings after  yerdict,  in 
ejectment  or  dower. 


i  617 


618. 
619. 


Id.;  damages   to  inclodA 

waAte. 
Deposit  may  be  dipensed 

with. 
Undertaking  and  deposit; 

when  dispensed  with. 

620.  Security  in  other  cases. 

621.  Special  cases  excepted. 
B'TH.  Datnagps;  how  ascertained. 

624.  Damages   sustained   by  a 

third  person. 

625.  Action   on    the    anderta*> 

king. 


§  Oil.  An  injunction  ordei*  shall  not  be  granted,  to  stdy 
the  trial  of  an  action,  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  after  issue  has  been  joined 
therein,  unless  the  party  applying  therefor  gives  an  under- 
taking to  the  party  enjoined,  witn  sufficient  sureties,  to  the 
eflfect,  that  he  will  pay  to  the  partv  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  which  may  be  recovered  by 
him  in  the  action  stayed  by  the  injunction,  not  exceeding  k 
sum;  specified  in  the  undertaking;  and,  also,  all  damages  and 
costs  tnat  may  be  awarded  to  him,  in  the  action  in  which  the 
injunction  order  is  granted. 

§©12-  An  injunction  order  shall  be  not  granted,  to  stay 
proceedings  in  an  action  specified  in  the  last  section,  after  ver- 
dict, report,  or  decision,  and  before  final  judgment  thereupon, 
unless  a  sum  of  money,  sufficient  to  cover  the  sum  awarded  by 
the  verdict,  report,  or  decision,  and  the  costs  of  the  action,  is 
first  paid,  by  the  party  applying  for  the  injunction  into  the 
court,  in  which  his  action  is  commenced,  or  an  undertaking  for 
the  payTnent  thereof,  with  interest,  is  given,  as  prescribed  in 
this  article. 

§  013.  [Arn^d  1877.]  An  injunction  order  shall  not  be 
granted,  to  stay  proceedings  upon  a  judgment  for  a  sum  of 
money,  unless  the  following  requisites  are  complied  with,  by 
the  party  applying  therefor  : 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  mu.st  be  paid  by  him,  into  the  court  in  which  his  action 
is  commenced  ;  or  an  undertaking  in  lieu  thereof  must  be 
given,  as  prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sure- 
ties, to  pay  to  the  party  enjoined,  all  damages  and  costs, 
w^hich  may  be  awarded  to  him  by  the  court,  in  the  action  in 
which  the  injunction  order  is  granted  ;  not  exceeding  a  sum, 
specified  in  the  undertaking. 

§  ©14.  Money  paid  into  court,  as  prescribed  in  the  last  two 
sections,  may  be  paid  over,  by  tne  direction  of  the  court,  to 
the  party  whose  proceedings  are  stayed,  upon  his  giving  an 
undertaking  to  the  people  of  the  State,  with  sufficient  sureties, 
in  a  sum  fixed  by  the  court,  to  pav  the  money  and  interest,  or 
any  part  thereof,  as  directed  in  the  order  or  judgment  of  the 
court. 

§  616.  Where  money  so  paid  into  court  has  been  paid 
over  to  the  party  whose  proceedings  are  stayed,  if  the  final 
decision  of  the  action,  in  which  the  injunction  order  is  granted. 
Is  against  the  party  obtaining  it,  the  court  must  give  such  d/ 


7  Mlac. 
390. 


380, 


TWeek.Dii 
225.  ■ 

66  How.  Pr. 

75. 

11  Civ.  Pro. 

310. 
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rections,  as  qustice  requires,  with  respect  to  cancelling  the  un-  \ 
dertaking  ^iven  by  the  successful  party ;  making  perpetual  I 
the  injunction  staying  collection  of  tlie  judgment ;  and  requir-  j 
ing  the  judgment  to  be  discharged  of  record. 

§  616.  An  injunction  order  shall  not  be  granted,  to  stay 
proceedings  in  an  action  of  ejectment,  or  for  dower,  after 
verdict,  report,  or  decision,  unless  the  party  applying  there- 
for gives  an  undertaking,  with  sufficient  sureties,  to  payt^ 
the  party  enjoined,  or  his  representative,  all  damages  and 
costs,  not  exceeding  a  sum  specified  in  the  undertaking,  which 
may  be  awarded  to  him,  in  the  action  wherein  the  injunction 
was  granted. 

§  617.  Where  an  undertaking  is  given,  as  prescribed  in 
the  last  section,  the  damages  to  be  paid,  upon  the  vacating  of 
the  injunction  order,  or  the  decision  of  the  action  ag^ainst  the 
party  obtaining  it,  include,  not  only  the  reasonable  rents  and 
profits  of  the  real  property,  recovered  by  the  verdict,  report, 
or  decision,  but  all  waste  committed  upon  the  property,  after 
the  granting  of  the  injunction. 

22  Week.  §  618.  In  a  case,  where  money  is  required  by  the  fore- 

Dig.  448.  going  sections  of  this  article,  to  be  paid  into  court,  the  court,  or 
judge  may  dispense  with  the  payment,  and  may  require  the 
party  to  give,  in  lieu  thereor,  an  undertaking,  with  two  or 
more  sureties,  to  pay  the  sum  specified,  with  interest,  as  di- 
rected by  the  court.  If  an  undertaking  is  required,  in  addi- 
tion to  the  deposit,  both  undertakings  may  be  contained  in  the 
same  instrument,  at  the  election  of  the  party  applj-ing  for  the 
injunction. 

§  61Q.  The  foregoing  sections  of  this  article  do  not  apply 
to  a  case,  where  an  injunction  order  is  applied  for,  to  stay 
proceedings  in  another  action,  on  the  ground  that  a  judgment. 
verdict,  report,  or  decision  therein  was  obtained  by  actual 
fraud.  In  that  case,  the  court  or  judge  granting  the  inj'unc- 
tion  order  may  dispense  with  the  deposit  of  money,  or  the 
execution  of  an  undertaking,  except  as  prescribed  in  tie  next 
section. 

§  620.  [Ani'd  1877.]  Where  special  provision  is  not  other- 
11  Civ.  Pro.  wise  made  by  law  for  the  security  to  be  given  upon  an  injune- 
*^^'  tion  order,  the  party  applying  tnerefor  must  give  an  under- 

taking, executed  by  him,  or  oy  one  or  more  sureties,  as  the 
court  or  judge  directs,  to  the  effect,  that  the  plaintiff  will  pay 
to  the  party  enjoined,  such  damages,  not  exceeding  a  sum, 
specified  in  the  undertaking,  as  he  may  sustain  by  reason  of 
the  injunction,  if  the  court  finally  decides  that  the  plaintiff 
was  not  entitled  thereto. 

§  621.  The  foregoing  provisions  of  this  article  do  not 
affect  any  special  statutory  provision,  whereby  security  upon 
granting  an  injunction  order  may  be  dispensed  with,  in  a  par- 
ticular case,  or  the  security  to  be  given  in  a  particular  case  Is 
otherwise  regulated. 


§  622.  [Repealed  1877.] 

§  623.  [A'ii*d  1877.]  The  damages,  sustained  by  reason 
of  an  injunction,  may  be  ascertained  aiid  determined  by  the 
court,  or  by  a  referee,  appointed  by  the  court,  or  bv  a  writ  of 
inquiry  or  otherwise,  as  the  court  shall  direct;  and  trie  decision 
of  the  court  thereupon,  or  an  order  confirming  the  report  of 
the  referee,  is  conclusive^  as  to  the  amount  of  those  dama£^c£-«. 


^ 
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upon  all  the  persons  who  have  executed  the  undertaking,  un- 
less it  is  reversed  upon  appeal.  The  court  uiay  iu  its  discre- 
tion, direct  that  the  sureties  have  notice  of  the  nearin^,  or  of 
an  appeal,  and  may  prescribe  the  time  and  manner  of  giving 
them  notice. 

§  624.  Where  the  defendant  enjoined  was  an  officer  of  a 
corporation,  or  joint  stock  association,  or  a  bailee,  agent, 
trustee,  or  other  representative  of  anotner,  and  the  damages 
sustained  by  him,  are  less  than  the  sum  specified  in  the  under- 
takinsT,  the  court  or  the  referee  may  also  separately  ascertain 
and  determine  the  damages  sustained,  by  reason  of  the  in- 
junction, by  the  corporation,  association,  or  person,  whom  the 
defendant  represents^  to  an  amount  not  exceeding  the  surplus 
of  the  sum  specified  m  the  undertaking  ;  and  those  damages 
may  be  recovered  in  a  separate  action,  brought  as  prescrib- 
ed in  the  next  section. 

§  626.  Where  the  damages  have  been  ascertained  by  the 
decision  of  the  court,  or  the  confirmation  of  a  referee's  re- 
port, as  prescribed  in  the  last  two  sections,  any  person,  entitled 
'  x;o  the  benefit  of  an  undertaking,  executed  pursuant  to  the 
provisions  of  this  title,  may  bring  an  action  thereon,  with- 
out further  leave  of  the  court. 

ARTICLE  THIRD. 

Vacating  or  Modifying  an  Injuncjtion  Order. 

I  626.  Applioatioa   to  vacate   or  plication. 

modify,  without  notice.  g  G29.  New  undertAking  may  be 

627.  Id.;  upon  notice.  re<)iitred. 

628.  When  prior  motion  not  to  630.  Verified  answer  to  have  the 

prejudice  subsequent  ap-  effect  only  ot  an  afBdayit. 

§  626*     [Am^d  1895,  amendrMnt  to  take  effect  January  1,  61  How.  Pr. 
1896.]     Wtiere  the  injunction  order  was  granted  without  JJ^^ 
noticQ,  the  party  enjoined  may  apply,  upon  the  papers  upon      Hun, 648. 
which  it  was  granted,  for  an  order  vacating  or  modifyiog  the 
injunction  order.    Such  an  application  may  be  made,  with- 
out notice,  to  the  judge  or  justice  who  granted  the  order,  or 
who  held  the  term  of  the  conrt  where  it  was  granted;  or  to  a 
term  of  the  appellate  division  of  the  supreme  court.    It  can 
not  be  made  without  notice,  to  any  other  judge,  justice  or 
term,  unless  the  applicant  produces  proof,  b}'  affidavit,  that, 
by  reason  of  the  absence  or  other  disability  of  the  judge  or 
j  nstice  who  granted  the  order,  the  application   can  not  be 
made  to  him;  nnd  that  the  applicant  i^ill  be  exposed  to  great 
injury,  by  tie  delay  required  for  nn  application  upon  notice. 
The  affidavit  must  be  filed  with  the  clerk;  and  a  copy  there- 
of, and  of  the  order  vacating  or  modifying  the  injunction 
order,  must  be  served  upon  the  plaintiff's  attorney,  before 
that  order  takes  effect.    . 

§  627.  [Am?d  1877,  1879.1  Where  the  injunction  order  24  Hun,  648; 
-was  granted  without  notice,  or  where  it  was  granted  upon  34  Id.  W9. 
notice  with  leave  to  apply  to  vacate  or  modify  it,  the  party 
enjoined  may  apply  upon  notice,  to  the  judge  who  granted  it, 
or  to  the  court,  at  a  term  where  a  contested  motion  in  the 
action  may  be  heard,  for  an  order,  vacating  or  modifying  the 
injunction  order.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  injunction  was  granted ;  or  upon 
proof,  by  affidavit,  on  the  part  of  the  defendant,  or  both. 
Where  it  is  founded  upon  proof  on  the  part  of  the  defendant ; 
it  mav  be  opposed  by  new  proof,  by  affidavit,  on  the  part  of 
the  plaintin,  tending  to  sustain  the  injunction. 

§  628.  The  granting  or  denial  of  an  application,  made  as 
prescribed  in  the  last  section,  founded  only  upon  the  papers 
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upon  which  the  injuDction  order  was  granted,  does  not  preju- 
dice a  subsequent  application,  seasonably  made  f  oundea  upon 
proof,  by  affidavit,  on  thp  part  of  the  defendant.  And  the 
granting  or  denial  of  eitner  application  does  not  prejudice  a 
subsequent  application,  seasonably  made,  founded  upon  the 
failure  of  a  complaint,  which  had  not  been  made  at  tne  time 
of  the  former  application^  to  set  forth  a  cause  of  action,  suffi- 
cient to  entitle  the  plaintiff  to  the  injunction  order,  upon  one 
or  more  grounds,  recited  therein. 

§  629.  lAm'd  1888,  1884.]  Upon  the  hearing  of  an  ap- 
plication upon  notice  to  vacate  or  modify  an  injunction  order, 
the  court  or  judge  may  require  a  new  undertaking  in  the 
same  or  in  a  different  sum  to  be  given  by  the  plaintiff  with  the 
like  sureties  and  to  the  like  effect  as  upon  granting  an  original 
order.  The  persons  executing  the  new  undertaMng  become 
liable  thereon  as  if  they  had  executed  it  upon  the  eranting-  of 
the  original  order.  The  persons  who  executed  the  original 
undertiudn^  remain  liable  thereon  until  the  new  undert^dng 
is  given  and  approved  and  no  longer.  Upon  such  hearing  the 
court  or  judge  may,  where  the  alleged  wrong  or  injury  is  not 
irreparable,  and  is  capable  of  being  adequately  compensated 
for  m  money,  vacate  the  injunction  order  upon  the  defend- 
ant's executing  an  undertaking  in  such  form  and  amount  and 
with  such  sureties  as  the  court  or  judge  shall  direct^  condi- 
tioned to  indemnify  the  plaintiff  against  any  loss  sustained  by 
reason  of  vacating  such  injunction  order.  ^ 

46  Hun,  149.  g  630.  Upon  the  hearing  of  a  contested  application  for  an 
injunction  order,  or  to  vacate  or  modify  such  an  order,  a 
verified  answer  has  the  effect  only  of  an  affidavit. 

§  631.  IRepealed  1877.} 

%  632.  [Repealed  1877.] 

§  633.  [Repealed  1877.] 

§  634.  [Repealed  1877.] 

TITLE  m. 

Attachment  of  property. 

AeticleI.  Cases  where  a  warrant  of  attachment  may  be  granted,  and 
proceedings  upon  granting  the  same. 

2.  Executing  the  warrant  pending  the  action. 

3.  Vacating  or  modifying  the  warrant;  discharging  the  at- 

tachment. 

4.  Regulations  where  there  are  two  or  more  warrants  against 

the  same  defendant. 

5.  Proceedings  after  judgment;  rights  of  parties  and  duties 

of  the  sheriff,  after  the  warrant  is  vacated  or  annulled, 
or  the  attachment  discharged. 

ARTICUS  FIRST. 

Cases  where  a  warrant  op  Attachment  may  be  granted; 
AND  Proceedings  upon  granting  the  same. 

3  635.  In  what  actions  a  warrant  g  638.  When  and  by  whom   the 

of   attachment    may    be  warrant  may  be  granted, 

granted.  C39.  Affidavits  to  be  filed. 

636.  "W  liat  must  be  shown  to  64().  Security  on  obtaining  war- 

procure  the  warrant.  ,  rant. 

637.  Warrant  in  action  againt  641.  Contents   of  warrant;    to 

public    officer,    etc.,   for  whom  directed, 

peculation.  642.  Validity  of  undertaking. 


^ 


§§  635-636 


ATTACHMENT. 


133 


§  635.  [Am'd  1877,  1894,  1895,  amendment  to  take  effect 
Sepi-mber  1  y  1895.]  A  warrant  of  attachment  against  the 
property  of  one  or  more  defendant  in  an  action  may  be 
granted  upon  the  application  of  the  plaintiff,  as  specified  in 
the  next  section,  where  the  action  is  to  recover  a  sam  of 
money  only  as  damages  for  one  or  more  of  the  following 
canses : 


22  Han,  39 

11  Abb.  N.a 

176. 

31  Hon,  301. 

3   Oiv.  Pro. 

106. 


32  Hun,  253;  38  Id.  202;  108  N.  Y.  276;  30  Abb.  N.  G.  182n. 

1.  Breach  of  contract,  express  or  implied,   other  than  a  rL^*  «)6***^ 
contract  to  marry.  *** 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  «7  Hun,  237. 
negligence,  fraud  or  other  wrongful  act.  n  &  ^SK^ 


§  636.  lAm'd  1887,  1894,  1895,  amendment  to  take  effect 
September  1,  1895.]  To  entitle  the  plaintiff  to  such  a  warrant, 
he  must  show,  by  affidavit,  to  the  satisfaction  of  the  jadge 
granting  th^  same  as  follows: 


87  N.  Y.  141;  26  Hun,  24  ;  27  Id.  517 ;  4  Civ.  Pro.  31»  ; 
CiY.  Pro.  268  n.;  16  Abb.  N.  0.  364 ;  Id.  480  ;  41  Hun.  66 


29  Hun,  268 
91  M.  Y.  668. 


6 


23  Alb.  L.  J. 

215. 

60  How.  Pr. 

124 :  Id.  491. 


1.  That  one  of  the  causes  of  action  specified  in  the  last  37  Hun,  242. 
section  exists  against  the  defendant.  If  the  action  is  to  ^^^  ^^"jm* 
recover  damages  for  breach  of  contract,  the  affidavit  must 

show  that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
therein,  over  and  above  all  counterclaims  known  to  him. 

» 

2.  That  the  defendant  is  either  a  foreign  corporation  or  ll^  ^hb.  N. 
not  a  resident  of  the  State;  or,  if  he  is  a  natural  person  and  ^*  ^'j^*     _ 
a  resident  of  the  State,  that  he  has  departed  therefrom,  with  ^Q  fi?^^ 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a         J"  V  ^ 
summons,  or  keeps  himself  concealed  therein  with  the  like 

intent;  or,  if  the  defendant  is  a  natural  person  or  a  domestic 
corporation,  that  he  or  it  has  removed,  or  is  about  to  remove 
property  from  the  State,  with  intent  to  defraud  his  or  its 
creditors:  or  has  assigned,  disposedof  or  secreted,  oris  about 
to  assign,  dispose  of  or  secrete  property  with  the  like  intent, 
or,  where,  for  the  purpose  of  procuring  credit,  or  the  exten- 
sion of  credit,  the  defendant  ha%  made  a  false  statement  in 
writing,  under  his  o^'n  hand  or  signature,  or  undfr  the 
hand  or  signature  of  a  duly  authorized  agent,  made  with  his 
knowledge  and  acquiescence  as  to  his  financial  responsibility 
or  standing;  or,  where  the  defendant  being  -an  adult  and  a 
resident  of  the  State,  has  been  continuously  without  the 
United  States  for  more  than  six  months  next  before  the 
granting  of  the  order  of  publication  of  the  summons  against 
him,  and  has  not  made  a  designation  of  apersonupon  whom 
po  serve  a  summons  in  his  behalf,  as  prescribed  in  section 
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f onr  htindred  and  thirty  of  this  act;  or  a  designation  so  made 
no  lunger  remains  in  force  ;  or  Bervice  upon  the  person  so 
designated  can  not  be  ma«ke  within  the  State,  after  diligent 
effo^. 


Di  N  Y  668  §  ®^^*  [^^'^  l^*^*^'  1^^  amendment  to  lake  effect  September 
*  1,  1894  ]  A  warrant  of  attachment,  against  the  property  of 
one  or  more  of  the  defendants  in  an  action,  may  also  be 
granted,  upon  the  appUcation  of  the  plaintiff,  where  the 
complaint  demands  judgment  for  a  sum  of  money  only  ;  and 
it  appears,  by  affidavit,  thnt  the  action  is  uronght  to  recover 
money,  funds,  credits,  or  other  property,  held  or  owned  by 
the  state,  or  held  or  owned,  officially  or  otherwise,  for  or  in 
•behalf  of  a  public  governmental  interest,  by  a  municipal  or 
other  public  corporation,  board,  officer,  custodian,  agency, 
or  agent,  of  the  state,  or  of  a  city,  county,  town,  village,  or 
other  d.visiou,  subdivibion,  department,  or  portion  of  the 
stite,  Wdich  the  defendant  has,  without  right,  obtained, 
received,  converted,  or  disposed  of;  or  in  the  obtaining^, 
rdceptioQ,  payment,  conversion,  or  disposition  of  which, 
.  .without  ri^ht,  he  has  aided  or  abetted;  or  to  recover  dam- 
'  *^age8  for  so  obtaining,  receiving:,  paying,  converting,  or 
disposing  of  the  sume  ;  or  the  aiding  or  abetting  thereof  ;  or 
in  an  action  in  favor  of  a  private  person  or  corporation, 
brougfjt  to  recover  damages  for  an  injury  to  persoual  (>rop- 
erty  wh^^re  the  liability  arose,  in  whole  or  in  part,  in  conse- 
quence of  the  false  statements  of  the  defendant  as  to  his 
responsibility  or  credit,  in  writing,  under  the  hand  or  sig- 
nature of  the  defendant  or  his  authorized  agent,  made  with 
his  knowledge  and  acquiescence.  In  order  to  entitle  the 
plaintiff  to  a  warrant  of  attachment,  in  the  case  specified  in 
this  section,  he  must  show,  by  affidavit,  to  the  satisfaction  of 
the  judge  granting  it,  that  a  sufficient  cause  of  action  exists 
against  the  defendant  for  a  sum  stated  in  the  affidavit. 


i  Civ.  Pro.       §  638.  [Am*d  1877.]    The  warrant  may  be  granted  by  a 

^^^-  j  ud  ge  of  the  court,  or  by  any  county  j udge,  to  accompany  the 

Diff^25^'        summons,  or  at  any  time  after  the  commencement  of  the 

91  N  Y.  668.   action,  nnd  before  final  judgment  therein.     Personal  service 

18  Abb.  N.   of  the  summons  must  be  made  upon  the  defendant,  against 

108^' Y  355    ^^^®®  property  the  warrant  is  granted,  within  thirty  d  ys 

^  Acr'Izxk  ^^^^^  ^^®  granting  thereof  ;  or  else,  before  the  expiration  of 

7<i  4>'/c  ^  9  ^ijp  same  time,  service  of  the  summons  by  publication  must 

b9  commenced,  or  service  thereof  must  be  made  without  the 
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Stttte,  pursnant  to  an  order  obtained  therefor,  as  prescribed 
in  this  act ;  and  if  publication  has  been,  or  is  thereafter  com- 
menced, the  sendee  must  be  made  complete  by  the  continn- 
ance  thereof. 


§639*  [-4m*dl877.1    TLj  plaintiff  procuring  the  warrant  ^  ^i,,,    ^ 

mnst,  within  ten  days  after  the  granting  thereof,  cause  the  c.  33^.  ' 

affidavits,  npon  which  it  was  granted,  to  be  filed  in  the  office  *3  Uun,  687. 
of  the  clerk. 


§  640*     The  judge,  before  granting  the  warrant,   mnst  48  n.t.  Snp- 
reqnire  a  written  undertaking,  on  the  part  of  the  plaintiff,  er.  ct  (j.  & 
with  snf&cient  sureties,  to  ihe  effect,   that  if  the  defendant  gJ^^®"  -o^ 
recoTeru  judgment,  or  if  the  wariautis  vacated,  the  plaintiff         ""' 
willpny  idl  costs,  which  may  be  awarded  to  the  defendant, 
and  all  damages,  which  he  may  sustidn  by  reason  of  the 
attachment,  not  exceeding  the  sam  specified  in  the  under- 
taking, which  mnst  be  at  least  two  hundred  and  filty  doUarp. 
Bnt  this  8ecii6n  does  not  apply  to  a  case,  where  the  action  is 
brought  for  a  cnuse  specified  in  section  six  hundred  and 
thirty-seven  of  this  act,  or  where  it  is  specially  prescribed  by 
law  that  security  may  be  dispensed  with,  or  where  the  secur- 
ity to  be  given  is  specially  regulated  by  law. 


§641*     The  yarrant  must  be  subscribtd  by  the  judge  and  *  Civ.  Pro. 
the  plaintiff's  attorney,  and  must  briefly  recite  the  ground  of  ?^*^  ^  ^„ 
the  aitachment.    It  may  be  directed,  either  to  the  sheriff  ^^^-jj^k/t-ffk^ 
a  partioular  county,  or,  generally,  to  the  sheriff  of  any  countj'.  '      ^  ^ 

It  must  require  the  sheriff  to  attach  andsiuEely  keep,'  so  much 
of  the  property,  within  his  county,  which  the  defendant  has, 
or  whit-h  he  may  have,  at  any  time  before  final  judgment  in 
the  action,  as  will  satisfy  the  plaintiff's  demand,  with  costs 
and  expenses.  The  amount  of  the  plaintiff's  demand  mnst 
be  specified  in  the  wfurrant,  as  stated  in  the  affidavit.  War- 
rants may  be  issued  at  the  same  time,  to  sheriffs  of  different 
counties. 


§  642.  It  is  not  a  defence  to  an  action  upon  an  under- 
taking, given  upon  granting  a  WHrrant  or'  attachment,  that 
the  warrant  was  granted  improperly,  for  want  of  jurisdiction, 
or  for  any  other  cause. 


r 
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ARTICLE  SECOND. 

ExECUTINa  THE  WaBBANT,   PENDING  THE  AOTION. 


S  644.  Sheriff  must  attach  proper- 
ty of  defendant. 
646.  What  interest  in  real  prop* 
erty  may  be  attached. 

646.  Attachment  of  unpaid  sub- 

scription to  foreign  cor- 
poration. 

647.  Id.;   interest    in     corxK>r- 

ation. 

648.  Id.;      negotiable     instru- 

ments. 


8  649.  How  property  to  be  attitch- 
ed. 

650.  Certificate  of  defendant's 

intt-rest  to  be  furnished. 

651.  Person  refusing  certificate 

may  be  examined. 
662.  Bights  of  owner  or  master 

of  yessel  on  which  goods 

have  been  shipped. 
653.  Foregoing  section  not  to 

apply  in  certain  cases. 


^ 
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!  6M.  Sheriff  must  make  inyen- 
tory. 

655.  Sheriff  may  maintain  ac- 

tions. 

656.  Perishable   goods    to    be 

sold. 

657.  Claim   of  property  r   how 

tried. 

658.  Proceedings,  if  claimant 

succeeds. 

659.  Finding,  not  to  prejudice 

right  of  claimant. 

660.  Proceedings  on   claim  to 

domestic  vessel. 

661.  Appraisers  to  be  sworn  ; 

yal nation  to  be  returned. 

662.  Undertaking  to  be  given. 

663.  Vessel;   when  to  be   dis- 

charged. 

664.  When  undertaking  to  be 

sued. 

665.  Defence  in  such  an  action^ 

plaintifTs  recovery. 

666.  Foreign  vessel;  how  val- 

ued. 

667.  Notice  thereof. 


668.  Plaintiff  to  give  underta-' 

king,  with  sureties. 

669.  Vessel;   when  to  be  dis- 

charged. 

670.  Terms   on   which   debtor 

may  claim  vessel. 

671.  672,  673.  When  vessel  to  be 

sold. 

674.  Sheriff  to  keep  property. 

675.  Sheriff  may  be  directed  to 

pay  money  into  court. 

676.  When  he  may  be  directed 

to  release  or  deliver  pro- 
perty. 

677.  Plaintiff  may  bring  action 

in  name  of  himself  and 
the  sheriff. 

678.  How  leave  to  bring  such 

an  action  procured. 

679.  Plaintiff   may    be  Joined 

with  sheritT,  after  action 
commenced. 

680.  Judge  to  direct  as  to  man- 

agement of  such  an  act- 
ion, etc. 

681.  Return  of  inventory ;  how 

enforced. 


§  643.  lRepedledl&T7.-\ 

§  044.  [  Am'd  1877.]    The  sheriff  must  immediately  exe-  so  N.T. State 
cute  the  warrant,  by  levying  upon  so  much  of  the  personal   Rep!  958. 
and  real  property  of  the  defendant,  within  his  county,  not   130N.y.482. 
exempt  from  levy  and  sale  by  virtue  of  an  execution,  as  will 
satisfy  the  plaintiff^s  demand,  with  the  costs  and  expensea 
He  must  taKe  into  his  custody  all  books  of  account,  vouchers, 
and  other  papers,  relating  to  the  personal  property  attached, 
and  all  evidences  of  the  defendant's  title  to  the  real  property 
attached,  which  he  must  safely  keep,  to  be  disposed  of,  as 
prescribed  in  this  title.    The  sheriff,  to  whom  a  warrant  of 
attachment  is  delivered,  may  levy,  from  time  to  time,  and  as 
often  as  is  necessary,  until  the  amount,  for  which  it  was 
issued,  has  been  secured,  or  final  judgment  has  been  rendered 
in  the  action,  notwithstanding  the  expiration  of  his  term  of 
office. 

§  045.  The  real  property,  which  may  be  levied  upon  by 
virtue  of  a  warrant  of  attacnment,  includes  any  interest  in 
real  property,  either  vested  or  not  vested,  which  is  capable  of 
being  aliened  by  the  defendant. 

§  040.  Under  a  warrant  of  attachment  a^inst  a  foreign 
corporation,  other  than  a  corporation  created  by  or  under  t-ne 
laws  of  the  United  States,  the  sheriff  may  levy  upon  the  sum 
remaining  unpaid  upon  a  subscription  to  the  capital  stock  of 
the  corporation,  made  by  a  person  within  the  county  ;  or  upon 
one  or  more  shares  of  stock  therein,  held  by  such  a  person,  or 
transferred  by  him,  for  the  purpose  of  avoiding  payment 
thereof. 

§  047.  The  rights  or  shares  which  the  defendant  has  in 
the  stock  of  an  association  or  corporation,  together  with  the 
interests  and  profits  thereon,  may  be  levied  upon ;  and  the 
sheriff's  certificate  of  the  sale  thereof  entitles  the  purchaser 
to  the  same  rights  and  privileges,  with  respect  thereto,  which 
the  defendantnad,  when  they  were  so  attached. 

24N.Y.State 

§  048.  ZAni^d  1877.]    The  attachment  may  also  be  levied   Rep.  740. 


30N.Y.State 
Rep.  958. 
130N.Y.482. 
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upon  a  cause  of  action  arising  upon  contract ;  including  a 
bond)  promissory  note,  or  other  instrument  for  the  payment  of 
money  only,  negotiable  or  otherwise,  whether  past  due,  or  yet 
to  become  due,  executed  by  a  foreign  or  domestic  govern- 
ment, state,  county,  public  officer,  association,  municipal  or 
other  corporation,  or  by  a  private  person,  either  within  or 
without  tne  State,  which  belongs  to  the  defendant,  and  is 
found  within  the  county.  The  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
the  debt  represented  thereby. 

24  N  Y  State       §  ®^^*  l^ni'd  1879,  1889.]    A  levy  under  a  warrant  of  at- 
Rep!  740.        tachment  must  be  made  as  follows  : 
14   Abb.   N,    C.  383 ;  115  N.  Y.  251 ;  116  Id.  492. 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  coun- 
ty where  it  is  situated,  a  notice  of  the  attachment,  stating^  the 
names  of  the  parties  to  the  action,  the  amount  of  the  plain- 
tiflPs  claim,  as  stated  in  the  warrant,  and  a  description  of  the 
particular  property  levied  upon. 

The  notice  must  be  subscribed  by  the  plaintiff's  attorney, 
adding  the  office  address ;  and  must  be  recorded  and  indexed 
by  the  clerk,  in  the  same  book,  in  like  manner,  and  with  like 
effect,  as  a  notice  of  the  pendency  of  an  action. 
TT       OK  2.  Upon  the  personal  property  capable  of  manual  delivery, 

liNY^'Siate  includmg  a  bond,  a  promissorjr  note,  or  other  instrument  for 
Rep.  2G6.  *^®  payment  of  money,  by  taking  the  same  into  the  sheriff's 
actual  custody.  He  must  thereupon,  without  delay,  deliver 
to  the  person  from  whose  possession  the  property  is  taken,  if 
any,  a  copy  of  the  warrant,  and  of  the  affidavits' upon  which 
it  was  granted. 
130  N.Y.  146.  3.  Upon  other  personal  property,  by  leaving  a  certified  copy 
of  the  warrant,  and  a  notice  showing  the  property  attacheo, 
with  the  person  holding  the  same ;  or,  if  it  consists  of  a  de- 
mand, other  than  as  specified  in  the  last  subdivision,  w^ith  the 
person  against  whom  it  exists;  or,  if  it  consists  of  right  or  share 
in  the  stock  of  an  association  or  corporation,  or  interest  or 
profits  thereon,  with  the  president,  or  other  head  of  the  asso- 
ciation or  corporation  or  the  secretary,  cashier,  or  mana^ng 
agent  thereof. 

4.  Upon  property  discovered  in  any  action  brought  as  pre- 
scribed in  subdivision  two  of  section  six  hundred  and  fift^'-five 
of  this  act,  by  entering  in  the  proper  clerk's  office,  the  judg- 
ment rendered  in  said  action,  and  thereafter  levying  on  said 
property  in  the  manner  prescribed  in  subdivisions  one,  two 
and  three  of  this  section. 

1  Month. L.  §  06O«  Upon  the  application  of  a  sheriff,  holding  a  w^ar^ 
Bui.  42.  rant  of  attachment,  the  president  or  other  head  of  an  associa- 

25  Hun,  441.  tion  or  corporation,  or  the  secretary,  cashier,  or  mana^ng 
13  Civ.  Pro.  agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person  hold- 
'^-  ing  property,  including  a  bond,  promissory  note,  or  other  in- 

strument for  the  payment  of  money,  belonging  to  the  defend- 
ant, must  furnish  to  the  sheriff  a  certificate,  under  his  hand, 
specifying  the  rights  or  number  of  shares  of  the  defendant, 
in  the  stock  of  the  association  or  corporation,  with  all  divi- 
dends declared,  or  incumbrances  thereon ;  or  the  amount^ 
nature,  and  description  of  the  property,  held  for  the  benefit  of 
the  defendant,  or  of  the  defendant's  interest  in  property  so 
held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requires. 


S§  651-655  ATf  ACHMENT.  l2t 

§  05 1  -    If  a  person,  to  whom  application  is  made,  as  pre-   ^  Month,  ti. 
scribed  in  the  last  section,  refuses  to  give  such  a  certificate :  J"i  *^*  .»_ 
or  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of  Jj  h"^  pi- 
the   court,    or  a  judge  thereof,  or  the  county  judge  of  the    618 
county  to  -which  the  warrant  is  issued,  that  there  is  reason  to 
suspect  that  a  certificate  given  by  him  is  untrue,  or  that  it 
fails  fully  to  set  forth  the  facts,  required  to  be  shown  thereby; 
the  court  or  judge  may  make  an  order,  directinghim  to  at- 
tend., at  a,  specified  time,  and  at  a  place  within  the  county  to 
whicn  the  warrant  is  issued,  and  suomit  to  an  examination  un- 
der oath,  concerning  the  same.    The  order  may,  in  the  discre- 
tion of  the  court  or  judge,  direct  an  appearance  before  a  ref- 
eree named  therein. 

§  06  2*    lAm'd  1895,   amendment  to  take  effect  January  1, 

1896-]     Except  as  otherwise  prescribed  in  the  next  seclion, 

the  owner  or  master  of  a  vessel,  on  board  of  which  goods  of 

a  defendant,  against  v/hom  awarmnt  of  attach  ui  en  t  is  issued, 

have  been  shipped  for  transportation  without  resbipmeut  and 

transhipment  in  the  State,  to  a  port  or  place  without  the 

State,  may  transport  ami   deliver  them  accortling  to  their 

de-itinatioD,  notwithstanding  the  warrant ;  unlehS  tbe  plain- 

lifE,  his  agent,  or   attorney,   exfcnes  to  the  owner  or  the 

master  of  the  vessel,  a 'written   undertaking  with  sufficient 

snreties,  in  a  sum  specified  therein,  to  pay  hiiu  all  expenses, 

dama$7es  and  charges,  which  mny  be  iucnried  by  hiu>,  or  1o 

which  he  may  be  subjected,  for  nrilading  thegoods  from  the 

vessel,  and  for  all  necessary  detention  of  the  vessel  for  t  at 

purpose.     Tbe  undertaking  must  be  approved  with  rrspect 

to  its  form,  the  sum  specified  therein,  and  the  8ufficienc>  of 

tbe  sureties,  by  a  judge  or  justice  of  the  court  or  the  county 

i  ndge  of  the  county  wherein  tbe  vessel  is  situated,  or,  in  the 

city  and  county  of  New  York,  by  a  justice  of  the  supreme 

court. 

§  053.  The  last  section  does  not  apply,  where  the  owner 
or  master,  before  the  shipment  of  the  goods,  had  actual  infor- 
mation of  the  granting  of  the  warrant,  or  where  he  has,  in 
any  •wise,  connived  at,  or  been  privy  to,  the  shipment  thereof, 
for  the  purpose  of  screening  tnem  from  legal  process,  or  of 
hindering,  delaying,  or  defrauding  creditors. 

§  054,  The  sheriff  must,  immediately  after  levying  under 
a  warrant  of  attacbmept,  make,  with  the  assistance  of  two 
disinterested  freeholders,  a  description  of  the  real  property, 
and  a  just  and  true  inventory  of  tne  personal  property,  upon 
which  it  was  levied,  and  or  the  books,  vouchers,  and  other 
papers  taken  into  his  custody,  stating  therein  the  estimated 
value  of  each  parcel  of  real  property  attached^  or  of  the  inter- 
est of  the  defendant  therein,  and  of  each  article  of  personal 
property,  enumerating  such  of  the  latter  as  are  perishable. 
The  inventory  must  be  signed  by  the  sheriff  and  the  apprais- 
ers ;  and  must,  within  five  days  after  the  levy,  be  filed  m  the 
office  of  the  clerk  of  the  county,  where  the  property  is  at- 
tached 

§  055.  [Am^d  1889.]    1.  The  sheriff  must,  subject  to  the    89N.Y.33. 
direction  of  the  court  or  judge,  collect  and  receive  all  debts,    31  Hun,  256. 
effects  and  things  in  action  attached  by  him.    He^may  main-   134  NY.  627. 
tain  any  action  or  special  proceeding  in  his  own  name  or  in 
the  name  of  the  defendant,  which  is  necessary,  for  that  pur- 
pose, or  to  reduce  to  his  actual  possession  an  article  of  per- 
sonal property,  capable  of  manual  delivery,  but  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  discontinue 
such  an  action  or  special  proceeding,  at  such  time  and  on  such 
terms,  as  the  court  or  judge  directs. 
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2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribea  in  chapter  fifth  of  this  act ;  and  where  the  de- 
fendant has  not  appeared  in  the  action  (otherwise  than  spec- 
ally)  but  has  made  default  and  before  entering  final  judgment, 
the  sheriff  may  in  aid  of  said  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor  :  and  of  any  money,  thing  in  action, 
or  other  property  due  to  nini^  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereor,  or  the  payment  or  delivery 
thereof,  to  him,  or  any  other  person,  and  the  sherifiP  may,  in 
aid  of  said  attachment,  also  maintain  any  other  action  against 
the  attachment  debtor  and  any  other  person  or  persons,  or 
against  any  other  person  or  persons,  which  may  now  be  main- 
tained by  a  judgment  creditor  in  a  court  of  equity,  either  be- 
fore the  return  of  an  execution  in  aid  thereof,  or  after  the 
return  of  an  execution  unsatisfied.  The  judgment  in  any  of 
the  above-mentioned  actions  must  provide  and  direct  that  the 
said  property  shall  be  applied  by  the  sheriff,  to  the  satisfac- 
tion of  any  judgment  wnich  the  plaintiff  may  obtain  in  the 
attachment  action. 

25  Hun,  367.  §  666.  [^m'd  1877.]  If  property;  .attached,  other  than  a 
vessel,  is  perishable,  the  court  or  judge  may,  by  an  order 
made,  with  or  without  notice,  as  the  urgency  of  the  case  in 
its  or  his  opinion  requires,  direct  the  shenflF  to  sell  it  at  public 
auction,  and  thereupon  the  sheriff  must  sell  it  accordingly.  If 
it  consists  of  live  animals,  the  same  proceedings  may  be  had, 
but  such  notice  shall  be  given  to  the  parties  to  the  action,  of 
the  application  for  the  order,  as  the  court,  or  judge  prescribes. 
The  order  directing  the  sale  must  prescribe  the  time  and  place 
of  the  sale,  and  notice  thereof  must  be  given  in  such  manner 
and  for  such  time  as  is  prescribed  in  tlie  order.  The  sheriff 
must  retain  in  his  hands  the  proceeds  of  the  sale,  after  de- 
ducting his  expenses,  as  allowed  by  the  court  or  judge. 

t66T.  If  goods  or  effects,  other  than  a  vessel,  attached 
he  property  of  the  defendant,  are  claimed  by  or  in  behalf 
of  another  person,  as  his  property,  the  sheriff  may,  in  his  dis- 
cretion, empanel  a  jury  to  try  the  validity  of  the  claim. 

§668.  I Am*d  1877,  1888,  1896,  amendment  to  take  effed 
eiStateRep.  September  1,  lSd5.]  If,  by  their  inquisition,  the  jury  find 
886.  the  property  of  the  goods  or  effects  to  have  been  in  the 

claimant,  at  the  tine  of  the  levj-,  t'  e  sheriff  must  forthwith 
deliver  them  to  him  orhisngent,  unless  the  plain  tiff  gives  an 
undertaking  with  sufficient  sureties,  to  indemnify  the  sheriff 
for  the  detention  thereof.  If  the  undertaking  is  given  the 
sheriff  uiust  detain  the  goods  or  effects,  ns  the  property  of 
the  defendant.  Wheie  an  undertaking  is  Given  toindemnity 
the  sheriff,  he  must,  v  ithin  two  days  nfter  the  giving  of  the 
said  undertaking,  cause  the  same  to  I  e  filed  in  the  office  of 
the  court  out  of  which  the  attachment  was  issued,  and  serve 
upon  the  claimnnt  or  his  agent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  tbe  warrant  of  at- 
tachment, a  copy  of  the  said  undertaking,  with  a  notice  of 
thej  us  I  ificat  ion  of  the  sureties  thereon.  The  justification 
must  take  place  before  a  judge  of  the  court  out  of  which  the 
attachment  was  issued,  at  a  time  to  be  specified  in  the 
notice,  which  must  not  be  less  than  two  nor  more  than  five 
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dayn  after  the  serving  of  the  snid  notice.  For  tne  purpose  of 
jnsiification  ehch  of  the  sureties  upon  the  uuder taking  must 
attend  before  the  judge  at  the  time  and  place  mentioned  in 
the  notice,  and  be  examined  on  oath  on  the  partof  the  claim- 
ant, or  bis  agent  or  attorney,  touching  biu  sufficienoj,  in 
such  manlier  as  the  judge,  in  his  discretion,  thinks  proper. 
The  examination  may  be  adjourned  from  d>iy  to  day  until  it 
is  CO  jipleted,  but  such  adjournment  must- nlways  be  to  the 
next  j  ndicial  day.  If  required  by  the  claimant,  his  assignee 
or  otber  repiesentaiiye,  the  examination  must  Le  reduced  to 
writing  and  subscribed  by  the  sureties.  If  the  judge  finds 
the  sureties  sufficient  he  must  annex  the  examination  to  the 
nndertakiug.  indorse  bis  allowance  thereon  au.d  cause  the 
said  undertaking,  together  with  the  examination  of  the  sure- 
ties, to  be  filed  with  the  clerk  of  the  court.  Thereupon  the 
sheriff  is  released  and  discharged  fiom  all  further  liability, 
by  reason  of  the  taking  nnd  detention  of  the  property  seized* 
When  any  such  undertaking  shall  have  been  approved  and 
filed,  «s  bereinbel ore  provided,  the  clerk  of  the  court m  which 
the  same  shall  be  filed  shall  immediately  index  the  same  in 
the  general  index  book  in  his  office  under  the  title  of  the 
suit  in  which  the  attachment  is  issued. 

§  05Q.  If  the  property  is  found  to  be  in  the  defendant, 
the  finding  does  not  prejudice  the  right  of  the  claimant  to 
bring  an  action,  to  recover  the  goods  or  effects,  or  the  value. 
thereof. 

g  060.  Where  a  vessel,  belonging  to  a  i)ort  or  place  in  the 
United  States  or  a  share  or  interest  therein,  is  attached,  the 
court  or  judge,  on  the  application,  within  thirty  days  there- 
after^ of  a  person  claiming  title  thereto,  or  of  his  agent,  must 
appoint  three  indifferent  persons  to  make  a  valuation  thereof. 

§  061.  [Arn'd  1877.]  A  valuation  of  a  vessel,  or  of  a 
share  or  interest  therein,  made  as  prescribed  in  this  article, 
must  be  in  writing,  and  subscribed  oy  the  appraisers  ;  eadhoi 
whom  must  take  and  subscribe  an  affidavit,  annexed  thereto, 
to  the  effect,  that  the  valuation  is  in  all  respects,  just  ana 
fair,  and  that  the  value  of  the  vessel,  share,  or  interest  is  truly 
stated  therein,  according  to  the  deponent's  belief.  The  valu- 
ation must  be  immediately  returned  to  the  court  or  judge  : 
and,  after  an  undertaking  is  ffiven,  or  after  the  expiration  of 
the  time  to  give  an  undertaking,  as  i)rescribed  in  the  next 
section,  it  must  be  delivered  to  the  sheriff. 

§  602.  Within  two  days  after  the  valuation  is  returned, 
the  claimant  or  his  agent  may  execute  an  undertaking  to  the 
sheriff,  with  sufficient  sureties,  approved  by  the  court  or 
jud^e,  who  must  justify  in  twice  the  appraised  value,  to  the 
effect,  that,  in  an  action  to  be  brought  on  the.  undertaking, 
the  claimant  will  establish  that  he  was  the  owner  of  the  vessel. 
share,  or  interest,  at  the  time  Of  the  levy  thereupon  ;  and. 
that,  in  case  of  his  failure  to  do  so,  he  will  pay  the  amount  of 
the  valuation,  with  interest  from  the  date  of  the  undertaking, 
to  the  sheriff  ;  or,  if  the  warrant  is  vacated  or  annulled,  to 
the  defendant,  or  his  personal  representative. 

f^  C63.  Upon  such  an  undertaking  being  executed  and  de- 
livered to  the  sheriff,  the  court  or  iudge  must  make  an  order, 
directing^  the  vessel  or.  share  to  be  discharged  froiri  the  attach- 
ment. Thereupon  the  sheriff  must  discharge  the  same  accor- 
dingly. 

§  664.  The  court  or  iiidp-ft  may,  upon  the  application  of 
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either  party,  at  any  time  before  the  warrant  is  vacated  or 
annulled,  direct  the  sheriff  to  commence  an  action  upon  the 
undertaking,  upon  such  terms  and  conditions,  and  under  such 
regulations,  between  him  and  the  applicant,  as  it  or  he  deems 
just.  And  if  the  warrant  of  attacliment  is  vacated  or  an- 
nulled, the  defendant  in  the  attachment,  his  assignee  or  per- 
sonal representative,  may  commence  and  maintain  an  action 
upon  the  undertaking,  or  may  be  substituted,  in  place  of  the 
sheriff,  in  an  action  pending  thereupon. 

§  QQ3.  In  such  an  action,  the  claimant  may  show,  in  bar 
of  a  recovery,  that  he  was  tne  owner  of  the  vessel,  share,  or 
interest,  at  the  time  when  it  was  attached.  If  judgment 
passes  against  him,  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  valuation,  with  interest  from  the  date  of  the 
undertaking. 

§  QQQ,  Where  a  foreign  vessel,  or  a  share  or  interest 
therein,  is  attaclied,  it  must  be  valued,  as  prescribed  in  sec- 
tions six  hundred  and  sixty,  and  six  hundred  and  sixty-one  of 
this  act,  upon  the  application  of  a  person,  who  makes  affi- 
davit, to  the  effect  that  he  is  the  owner  thereof,  or  that  he  is 
the  agent  of  a  person,  naming  him  and  his  residence,  whom  he 
believes  to  be  the  owner  of  the  vessel,  share,  or  interest  at- 
tached. 

§  667.  lAnVd  1877.]  Such  notice  of  the  application  must 
be  given  to  the  plaintiff,  as  the  court  or  judge  deems  reas- 
onable. 

§  668.  Within  three  days  after  the  valuation  is  returned, 
the  plaintiff  must  give,  to  the  person  in  whose  behalf  the 
claim  is  made,  an  undertaking,  with  sufficient  sureties,  ap- 
proved by  the  court  or  judge,  who  must  justify  in  twice  the 
appraised  value,  to  the  effect  tnat  they  will  pay  such  damages 
as  may  be  recovered  for  seizing  the  vessel,  share,  or  interest, 
in  an  action  brought  against  the  sheriff,  or  the  plaintiff  in  the 
attachment,  within  three  months  from  the  approval  of  the 
undertaking,  if  it  appears  therein  that  the  vessel,  share,  or 
interest  belonged,  at  the  time  of  attaching  it,  to  the  person  in 
whose  behalf  the  claim  is  made. 

f66Q.  Unless  such  an  undertaking  is  given,  the  court  or 
ge  must  grant  an  order  discharging  tne  vessel,  share,  or 
interest  so  claimed,  from  the  attachment  ;  whereupon  the 
sheriff  must  discharge  the  same  accordingly. 

§  670.  If,  after  such  an  undertaking  is  given  by  the  plain- 
tiff, the  warrant  is  vacated  or  annulled,  or  the  attachment  is 
discharged  as  to  the  vessel,  share,  or  interest,  the  defendant 
or  his  a^ent  is  entitled  to  claim  the  same,  or  the  proceeds 
thereof,  if  it  has  been  sold,  only  upon  his  showing^  to  the  satis- 
faction of  the  court  or  judge,  that  the  undertaking  has  been 
discharged  ;  or  giving  to  the  plaintiff  an  undertSdng,  with 
sufficient  sureties,  approved  b^?^  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that  thev 
will  indemnify  the  plaintiff  against  all  charges  and  expen- 
ses, in  consequence  of  the  undertaking. 

§  67 1.  If  the  undertaking  of  the  plaintiff  is  not  discharged, 
or  ne  is  not  indemnified,  as  prescribed  in  this  article,  within 
one  month  after  the  defendant  becomes  entitled  to  clcum  the 
vessel,  share,  or  interest,  as  so  prescribed,  it  may  be  sold  bv 
the  sheriff,  in  whose  custody  it  is,  upon  an  order  of  the  court 
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or  judg-e  ;  and  the  proceeds  of  the  sale  must  be  paid  to  the 
persons  who  executed  the  undertaking,  for  their  indemnity. 

§  6T2.  If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner 
of  a  domestic  vesselj  or  of  a  share  or  interest  therein,  within 
thirty  days  after  it  is  attached,  or  if  the  proper  undertaking 
is  not  executed  by  the  claimant ;  or  if  a  claim  is  not  made, 
within  that  time,  by  or  in  behalf  of  the  owner  of  a  foreign 
vessel,  or  of  a  share  or  interest  therein  ;  the  vessel,  share,  or 
interest,  may  be  sold  by  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  appUcation  of  the  plaintiff,  if,  in  the 
opinion  of  the  court  or  judge,  a  sale  is  necessary. 

g  6*73.  Where  a  share  or  interest  in  a  vessel,  forei^^  or 
domestic,  is  attached,  if  the  proper  claim  to  it  is  not  maae,  by 
or  in  behalf  of  an  owner  thereof,  within  thirty  days  there- 
after, it  may  be  sold  by  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  application  of  a  joint  owner,  or  his 
agent. 

§  674.  lAm'd  1877.]  The  sheriff  must  keep  the  property 
skttoched  by  him,  or  the  proceeds  of  property  sold,  or  of  a 
demand  collected  by  him,  to  answer  any  judgment  uiat  may 
be  obtained  against  the  defendant  in  the  action. 

§  GTQ.  But  the  court,  upon  the  application  of  either  party 
to  the  action,  may  direct  the  sheriff,  either  before  or  after  the 
expiration  of  his  term  of  office,  to  pay  into  court  the  proceeds 
of  a  demand  collected,  or  property  sold ;  or  to  deposit  them 
in  a  designated  bank  or  trust  company,  to  be  drawn  out  only 
upon  the  order  of  the  court. 

g  0T0.  lAni'd  1877.]  Where  the  proceeds  of  the  property 
sold,  and  of  the  demands  collected  by  the  sheriff,  exceed  the 
amount  of  the  plaintiff's  demand,  with  the  costs  and  expenses, 
and  of  all  other  warrants  of  attachment  or  executions  in  the 
sherifTs  hands,  chargeable  uix)n  the  same ;  the  court,  or  the 
judge  who  granted  the  warrant,  upon  the  application  of  the 
defendant,  or  of  an  assignee  of,  or  purchaser  from  the  defend- 
ant, and  upon  notice  to  the  plaintiff,  and  the  plaintiffs  in  the 
other  warrants,  or  executions,  may,  at  any  time  during  the 
pendency  of  the  action,  make  an  order,  directing  the  sheriff 
to  pay  over  the  surplus  to  the  applicant,  and  to  release  from 
the  attachment  the  remaining  real  and  personal  property  at- 
tached. 

g  C77.  [Am'd  188^).]    The  plaintiff,  by  leave  of  the  court   iioN.Y.83. 
or   judge,  procured  as  prescribed  in  the  next  section,  may   116N.Y.492. 
bring  and  maintain,  in  the  name  of  himself  and  the  sheriff   23  Aob.  N. 
jointly,    by  his  own  attorney  and  at  his  own  expense,  any    C.433. 
action  which,  by  the  provisions  of  this  title,  may  be  brought  by 
the  sheriff  to  recover  property  attached,  or  the  value  thereof, 
or  a  demand  attachea,  or  upon  an  undertaking  given,  as  pre- 
rwribed  in  this  title,  by  a  person  other  than  the  plaintiff  ;  the 
plaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 
bring  and  maintain  any  action  which,  by  me  provisions  of 
.subdivision  two  of  section  six  hundred  ana  fif ty-nve  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.    The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  Uable 
for  the  costs  or  expenses  thereof.     Costs  may  be  awarded  in 
:such  an  action  against  the  plaintiff  in  the  warrant,  but  not 
^against  the  sheriff. 

g  0*78.  The  court  or  judge  must  grant  leave  to  bring  such   no  N.Y.  83. 
-an  action,  where  it  appears^  that  due  notice  of  the  appUcation 
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23  Abb.  N.    therefor  has  been  given  to  the  sheriff ;  but,  before  doing  so, 
C.  433.  the  court  or  judge  may  require  that  notice  of  the  application 

be  given  to  the  plaintiff,  in  any  other  warrant  against  the 
same  defendant.  And  such  terms,  conditions,  and  regula- 
tions majr  be  imposed,  in  the  order  granting  leave,  as  the 
court  or  judge  tninks  proper,  for  the  due  protection  of  the 
rights  and  interest  of  all  persons,  interested  m  the  disposition 
or  the  proceeds  of  the  action. 

110  N  Y  83  §  ®*7®'  Leave  may,  in  like  manner  and  with  like  effect,  be 
granted  to  the  plaintiff  in  the  warrant,  to  be  joined  with  the 
sheriff,  in  an  action  brought  by  the  sheriff,  in  a  case  -where  he 
might  have  procured  leave  to  bring  the  action,  as  prescribed 
in  the  last  two  sections.  Upon  an  application  therefor,  the 
court  or  judge  may,  in  a  proper  case,  require  the  plaintiff  to 
provide  for  the  expenses  in  the  action,  already  incurred  by 
the  sheriff.  The  application  must  be  denied,  in  case  of  an  un- 
reasonable delay  m  making  it ;  or  where  an  application  was 
made,  before  the  action  was  brought,  and  the  plaintiff  nes- 
lectea  or  refused,  without  a  good  excuse  therefor,  to  comp^ 
with  the  terms,  conditions  or  regulations  then  imposed. 

§  680.  The  court  or  judge  may,  upon  the  application  of  the 
sheriff,  or  of  the  defendant  in  the  warrant,  auring  the  pen- 
dency of  an  action,  brought  as  prescribed  in  the  last  tnree 
sections,  direct  as  to  the  conduct,  discontinuance,  or  settle- 
ment of  the  same,  and  as  to  the  ajppltcation  or  disposition  of 
the  money  or  property  recovered  therein,  as  justice  requires. 

§  68 1.  Upon  the  application  of  either  party,  and  proof  of 
the  neglect  of  the  sheriff,  the  court  or  judge  may,  hy  order, 
require  the  sheriff  to  return  an  inventory.  Disobedience  to 
such  an  order  may  be  punished,  as  a  contempt  of  the  court. 

ARTICLE  THIRD. 

Vacating  or  modifying  the  Warrant  ;  discharging  the 

Attachment. 

g  682.  Motion  to  vacate  or  modi-       §  690.  Sureties   to  justify  if   re- 
fy  warrant,  or  increase  se-  quired, 

curit}'.  691.  Sheriff  may  retain  proper- 
683.  How     motion     must    be  ty  until  justification. 

made;    opposing    it    by  692.  Foregoing  provisions    ap- 
new  proofs.  plicable  to  veasels. 

686.  When  prior  motion  not  to  693.  Partners  may  apply  to  dis- 

prejuoice  subsequentmo-  charge  at-tachment. 

tion.  694.  Undertaking  to  be  given. 

687.  Defendant  may  apply  for  695.  Court  or  judge  may  ascer- 

discharge  of  attachment.  tain  value. 

688.  Undertaking  to  be  given.  696.  When  plaintiff  entitled  to 

689.  Application  by  one  of  sev-  notice  of  any  application, 

eral  defendants.  etc. 

30  Hun,  19.  §  682.  [AmPd  1877.]  Tlie  defendant,  or  a  person  who  has 
75  N.Y.  179.  acquired  a  lien  upon,  or  interest  in,  his  property,  after  it  ^vas 
60  How.  Pr.  attached,  may,  at  any  time  before  the  actual  application  of 
^k  Y  88  •  ^^®  attached  property,  or  the  proceeds  thereof,  to  the  pay- 
89  Id  440  *  ment  of  a  judgment  recovered  m  the  action,  apply  to  vacate 
12  Daly,  319.   or  modify  the  warrant,  or  to  increase  the  security,  given  by 

the  plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  togeth> 

er,  or  in  the  alternative. 

14  Hun. 402.  §  683.  An  application,  specified  in  the  last  section,  may 

75  N.Y.  179.  be  founded  only  upon  the  papers  upon  which  the  warrant  was 

60  How.  Pr.  granted  ;  in  which  case,  it  must  be  made  to  the  court,  or,  if 

491.  Qie  warrant  was  granted  by  a  judge  out  of  court,   to  the 


^ 
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same  judge,  in  court  or  out  of  court,  and  with  or  without  no-  si  Hun,  424. 
Uce,  as  he  deems  proper.    Or  it  may  be  founded  upon  proof.  42  Han '93. 
by  affidavit,  on  the  part  of  the  defendant ;  in  which  case,  it 
must  be  made  to  the  court,  or,  if  the  warrant  was  granted  by 
a  judge  out  of  court,  to  any  judge  of  the  court,  upon  notice  ; 
and  it  may  be  opposed  by  new  proof,  by  afiSdavit,  on  the  part 
of  the  plamtiiT^  tending  to  sustain  any  ground  for  the  attach- 
ment, recited  m  the  warrant,  and  no  other,  unless  the  defend- 
ant relies  ui>on  a  discharge  in  bankruptey,  or  upon  a  discharge 
or  exoneration,  granted  in  insolvent  proceeding ;  in  which 
case,  the  plaintiff  may  show  any  matter,  in  avoidance  there- 
of, i?7hich  he  might  show  upon  the  trial. 

§  684.  iRepecOedlSTl.] 
^Repealed  1877.] 


§  686.  [Arn^d  1877.]  The  denial  of  such  an  application 
does  not  prejudice  a  subsequent  application,  seasonaofy  made, 
founded  upon  the  failure  of  a  complaint  which  had  not  been 
filed  or  served  at  the  time  .of  the  former  application,  to  set 
forth  any  of  the  causes  of  action  mentioned  in  section  six  hun- 
dred and  thirty-five  and  section  six  hundred  and  thirty-seven 
of  this  act. 

§  68T.  The  defendant  may,  at  an^  time  after  he  has  ap-   3  Abb.  N.  C. 
peared  in  the  action,  and  before  final  judgment,  apply  to  the   ^' 
judge  who  granted  the  warrant,  or  to  the  court  for  an  order 
to  discharge  the  attachment,  as  to  the  whole  or  a  part  of  the 
property  attached. 


^  [^m'dl877.]    Upon  such  an  application,  the  de-   16  Hun, 624; 

f endant  must  give  an  undertaking,  with  at  least  two  sufficient  ^  ^^'  **• 
sureties,  to  the  effect  that  he  will,  on  demand,  pay  to  the 
plaintin  the  amount  of  any  judgment  which  may  oe  recovered 
m  the  action  against  him,  not  exceeding  a  sum  specified  in  the 
undertaking,  with  interest.  The  sum  so  specified  must  be  at 
least  equal  to  the  amount  of  the  plaintiffs  demand,  as  speci- 
fied in  nis  affidavit ;  or,  at  the  option  of  the  defendant,  equal 
to  the  appraised  value^  according  to  the  inventory,  of  the 
property  attached  ;  or,  if  the  application  is  to  discharge  the 
attachment,  as  to  a  part  only  01  the  property  attached,  to  the 
appraised  value  of  that  portion. 

§  689.  Where  there  are  two  or  more  defendants,  and  an 
application  is  made,  as  prescribed  in  the  last  two  sections,  by 
one  or  more,  but  not  by  all  of  them,  the  undertaking  must 
provide  for  the  payment  of  any  judgment,  which  may  be  re- 
covered against  any  of  the  defendants  in  the  action,  unless 
the  applicant  makes  proof,  by  affidavit,  to  the  satisfaction 
of  the  court  or  judge,  that  the  property^  with  respect  to 
-which  the  application  is  made,  belongs  to  mm  separately  ;  in 
^ehich  case,  tne  undertaking  must  provide  for  the  payment  of 
any  judgment,  which  may  be  recovered  in  the  action  against  the 
apphcant,  eitner  alone  or  jointly  with  any  other  defendant. 
Where  an  application  is  made,  as  prescribed  in  this  section,  at 
least  two  days'  notice  thereof,  with  a  copy  of  the  affidavit, 
must  be  served  upon  the  plaintifTs  attorney,  who  may  oppose 
the  application  by  proof,  oy  affidavit,  that  one  or  more  of  the 
other  aef eadants  own,  or  have  an  interest  in  the  property. 
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§  600.  lAm'd  ISTT.I  An  undertaking,  ffiven  as  prescribed 
in  the  last  two  sections,  must  be  f orthwitn  filed  with  the  clerk. 
A  copy  thereof,  with  a  notice  of  the  filing  must  be  forthwith 
served  upon  the  plaintiflTs  attorney ;  who  may,  within  three 
days  thereafter,  give  notice  to  the  sheriff,  that  he  excepts  to 
the  sufficiency  of  the  sureties.  Thereupon  the  sureties  must 
justify  upon  the  like  notice,  and  in  like  manner,  as  bail  upon 
an  arrest;  or  a  new  undertaking  must  be  given,  with  new 
sureties,  who  must  justify  in  like  manner.  If  the  plaintiff  does 
not  except,  as  prescribed  in  this  section,  he  is  deemed  to  have 
waived  all  objection  to  the  sureties. 

§  001.  The  sheriff  is  responsible  for  the  sufficiency  of  the 
sureties;  and  he  may  retam  possession  of  the  property  at- 
tached, and  the  proceeds  thereof,  until  the  objection  to  them 
is  waived^  as  prescribed  in  the  last  section,  or  they,  or  the 
new  sureties,  justify. 

§  602.  The  last  five  sections  are  applicable,  where  a  ves- 
sel, or  a  share  or  interest  therein  is  attached.  If  it  is  nece^ 
sary,  to  enable  the  defendant  to  discharge  the  attachment, 
the  court  or  judge  may,  by  order,  stay  any  proceedings  speci- 
fied in  article  second  of  tms  title,  or  extend  the  time  to  do  any 
act  therein  specified. 

§  603.  If  a  warrant  of  attachment  is  levied  upon  the 
interest  of  one  or  more  partners,  in  goods  or  chattels  of  a 
partnership,  the  other  partners,  who  are  not 'defendants  in 
the  action,  or  any  of  them,  may  at  any  time  before  final  judg- 
ment, apply  to  the  jud^e  who  granted  the  warrant,  or  to  the 
court,  upon  an  affidavit  showing  the  facts,  for  an  order  to 
discharge  the  attachment,  as  to  that  interest. 

§  604.  lAm'^d  1877.]  Upon  such  an  application,  the  appli- 
cant must  give  an  undertaking,  with  al  least  two  sufficient 
sureties,  to  the  effect  that  they  will  pay  to  the  sheriff,  on  de- 
mand, the  amount  of  any  judgment,  wnich  may  be  recovered 
against  the  partner  who  is  defendant  in  the  action  ;  or  ^vhicfa 
may  be  recovered  against  him,  in  any  other  action^  wherein 
the  other  partners  are  not  defendants,  and  wherein  a  war- 
rant of  attachment,  or  an  execution,  may  come  to  the  sheriff's 
hands,  at  any  time  before  the  warrant  of  attachment,  ^which 
was  so  levied,  is  vacated  or  annulled ;  not  exceeding  a  sum, 
specified  in  the  undertaking,  which  must  not  be  less  than  the 
value  of  the  interest  of  the  defendant,  in  the  goods  or  chattels 
seized  by  virtue  of  the  attachment,  as  fixed  oy  the  court  or 
judge.  If  the  value,  in  the  opinion  of  the  court  or  judg-e,  is 
uncertain,  the  sum  shall  be  such  as  the  court  or  judge  deter- 
mines. 

§  605.  For  the  purpose  of  fixing  the  sum,  or  determining 
the  sufficiency  of  the  sureties,  the  court  or  judge  may  receive 
affidavits  or  oral  testimony,  or  may  direct  a  reference. 

§  606.  [Am'd  1877.]  The  court  or  judge  may  direct,  that 
the  plaintiff  have  notice  of  an  application  for  a  discharge  of 
property,  as  prescribed  in  this  article,  or  of  the  hearing  under 
an  order  of  reference,  made  as  prescribed  in  the  last  section ; 
and  if  the  applicant  does  not  appear,  where  notice  has  been 
giveuj  the  application  may  be  oismissed  or  denied. 
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ARTICLE  FOURTH. 

ReGUIiATIONS  where   there  are   Two  OR  MORE  WARRANTS 
AGAINST  THE  SAME  DEFENDANT. 


I  697.  Preferences  of  two  or  more 
warrants. 
698.  Rule   as  to  levy  under  a 
junior  warrant. 

701.  Undertaking,  by  junior  at- 

taching creditor,  to  jire- 
▼ent  release  of  foreign 
vessel. 

702.  Rule  as  to  subsequent  at- 

tachment of  foreign  ves- 


sel, 
g  703.  Bights  of  junior  plaintiff  in 
action  by  senior  plaintiff 
and  sheriff  jointly. 

704.  Junior  plaintiff  may  be  al- 
lowed to  commence  ac- 
tion jointly  with  sheriff. 

706.  Rights  of  third  and  other 
subsequent  attaching 
creditors. 

§  ©07.  Where  two  or  more  warrants  of  attachment, 
against  the  same  defendant,  are  delivered  to  the  sheriff  of 
the  same  county,  to  be  executed,  their  respective  preferences, 
and  the  rules,  where  a  levy,  or  a  levy  and  sale,  have  been 
made  under  a  junior  warrant,  are  the  same,  as  where  two  or 
more  executions,  against  the  property  of  the  same  defendant, 
are  delivered  to  the  sheriff  of  the  same  county,  to  be  exe- 
cuted. 

§  GQ&,  Where  a  domestic  vessel,  or  a  share  or  interest 
therein,  has  been  attached,  and  afterwards  released,  as  pre- 
scribed in  this  title;  or  where  the  personal  property  of  a 
partnership,  of  which  the  defendant  was  a  member,  has  been 
attached,  and  the  attachment  afterwards  discharged,  upon 
the  application  of  another  partner,  as  prescribed  in  this  title  ; 
another  warrant,  against  the  same  defendant,  shall  not  be 
levied  on  the  same  property,  by  the  sheriff  of  the  same  or  of 
any  other  county,  until  after  the  first  warrant  has  been 
vacated  or  annulled.  But,  except  as  thus  prescribed,  where  a 
second  warrant,  against  the  same  defendant,  is  delivered  to 
the  same  sheriff,  he  must  execute  it,  by  a  levy  upon  property 
within  his  county,  and  he  must  thereupon  take  the  same  pro- 
ceedings, as  if  the  levy  was  made  under  the  first  warrant. 

§  699.  iRepecUed  18^7,1 

§  700.  iRepecded  1877.1 

§  701.  Where  a  foreign  vessel,  or  a  share  or  interest 
therein,  has  been  attached  and  valued,  as  prescribed  in  article 
second  of  this  title,  and  the  plaintiff,  in  the  firs^t  warrant  of 
attachment,  fails  to  give  an  undertaking  to  prevent  the  re- 
lease thereof,  the  court  or  judge  may  grant  to  the  plaintiff  in 
a  second  warrant,  then  in  the  sheriff^s  hands  for  execution,  an 
extension,  of  not  more  than  three  days  thereafter,  within 
which  to  furnish  an  undertaking,  in  all  respects  like  the  one  to 
be  furnished  by  the  first  plaintiff.  Ana  if  he  furnishes  it, 
within  that  time,  he  has  the  same  rights  and  privileges,  and  is 
subject  to  the  same  duties  and  liabilities,  with  respect  to  the 
vessel  and  its  proceeds,  and  the  subsequent  proceedings  re- 
lating thereto,  as  if  his  was  the  first  warrant. 

§  V02.  If  a  foreign  vessel,  or  a  share  or  interest  therein, 
has  been  attached,  and  afterwards  released,  by  reason  of  the 
failure  of  the  plaintiff,  in  the  first  or  the  second  warrant,  to 
give  an  undertaking  to  prevent  the  release,  it  shall  not  be 
aeain  attached,  under  warrant  against  the  same  defendant, 
which  had  been  delivered  to  the  sheriff  of  the  same  county, 
before  the  expiration  of  the  time  within  which  the  underta- 
king should  have  been  furnished.  But  it  niaj'^  be  again  at- 
tached, under  a  subsequent  warrant  against  the  same  defend- 
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ant ;  in  which  case,  the  plaintiff  therein,  and  the  plaintiff  in 
each  warrant  subsequently  delivered  to  the  sheriff,  have  the 
same  rights,  and  privileges,  and  are  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  vessel  and  its  proceeds,  and 
the  subsequent  proceedings  relating  thereto,  as  il  the  warrant, 
under  which  it  was  attached,  was  the  first  warrant, 

§  703.  Where  the  plaintiff  in  a  warrant  of  attachment 
has  commenced  an  action,  in  the  name  of  himself  and  the 
sheriff  jointly,  as  prescribed  in  this  title,  a  plaintiff  in  a  junior 
warrant  may  apply  to  the  court  or  judge^  to  direct  as  to  the 
conduct,  discontinuance,  or  settlement  or  the  same,  or  to  im- 
pose terms,  conditions  and  regulations  as  to  the  continuance 
thereof,  in  the  interest  of  the  applicant ;  and  such  order  may 
be  made  thereupon,  as  justice  requires.  If  the  first  warrant 
is  vacated,  or  the  attachment  thereunder  is  released  or  dis- 
charged, without  affecting  the  cause  of  action  prosecuted  by 
the  plaintiff  therein  and  the  sheriff  jointly,  the  plaintiff  in  the 
warrant  next  in  order,  may,  upon  his  own  apphcation,  be  sub- 
stituted as  joint  plaintiff  with  the  sheriff,  bv  an  order,  made 
as  upon  an  application  for  leave  to  bring  sucn  an  action. 

§  704.  A  plaintiff  in  a  second  warrant  may  apply  to  the 
court  or  judge,  upon  notice  to  the  plaintiff  in  the  first  war- 
rant, and  to  the  sheriff,  for  leave  to  bring  and  maintain,  in 
the  name  of  himself  and  the  sheriff  jointly^  any  action,  which 
might  be  brought  in  the  name  of  the  senior  plaintiff  and  the 
sheriff.  If  it  appears  that  the  plaintiff  in  the  first  warrant 
neglects  or  refuses  to  be  ioined  with  the  sheriff  in  such  an 
action^  or  to  comply  with  the  terms,  conditions,  and  regula- 
tions, imposed,  either  upon  granting  him  an  order  for  that 
purpose,  or  upon  the  hearing  of  an  application,  made  as  pre- 
scribed in  this  section,  the  court  or  judge  may  grant  to  the 
plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant.  • 

§  706.  Where  there  are  more  than  two  warrants  of  attach- 
ment, against  the  same  defendant,  the  plaintiffs  in  the  third  and 
each  subsequent  warrant  have,  according  to  their  respective 
priorities,  the  same  rights  and  privileges,  as  against  the  plaint- 
iffs in  all  senior  warrants,  which  the  plaintiff  in  the  second 
warrant  has,  as  against  the  plaintiff  in  the  first,  and  are  sub- 
ject to  the  same  duties  and  liabilities ;  except  that  a  second 
extension  of  the  time,  within  which  to  furnisn  an  undertaking 
to  prevent  the  release  of  a  foreign  vessel,  or  a  share  or  inter- 
est therein,  shall  not  be  granted.  And  the  plaintiffs  in  tw^o  or 
more  junior  warrants  of  attachment,  may,  by  agreement 
among  themselves,  take  jointly,  and  for  their  common  benefit, 
anjr  proceeding,  permitted  by  this  title  to  be  taken,  by  the 
plaintiff  in  a  second  or  subsequent  warrant  of  attachment ; 
provided  that  it  does  not  interfere  with  the  preferential  or 
other  right  of  an  intermediate  plaintiff. 

ARTICLE  FIFTH. 

Prockkdings  after  Judgment;   Rights  of  Parties  and 
Duties  of  the  Sheriff,  after  the  Warrant  is 
vacated  or  annulled,  or  the  attachment 

discharged. 

jl  706.  Execution  to  issue  to  sher-       g  707.  Only    attached     property 
iff  who  has  levied.  bound    when    sunimons 

not  personally  served. 


^ 
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706.  Jad^ent  in  the  principal       §  710.  Additional    provision     for 

action ;  how  satisfied.  his  relief. 

709.  When  attachment  dischar-  711.  Cancelling  notice  attach- 

ged,  etc.,  property  to  be  ing  real  property. 

restored  to  defendant.  712.  When   sheriflF   to    return 

warrant  and  his  proceed- 
ings. 

§  706.  Where  a  levy,  under  a  warrant  of  attachment  in  79  Hun.  189. 
an  action,  has  been  made,  an  execution  against  property,  upon 
a  final  judgment  in  favor  of  the  plaintiff  therein,  recovered 
after  the  expiration  of  the  term  of  office  of  the  sheriff,  who 
made  the  levy,  must  nevertheless  be  directed  to  an  *  exe- 
cuted by  that  sheriff,  unless  another  person  is  designated  by 
laAV  to  complete  the  unfinished  business  pertaining  to  his  office; 
or,  in  that  case,  to  the  person  so  designated. 

§  TOT.  [Am'd  1877.]     Where  a  defendant,  who  has  not  igWeelc 
appeared-  is  a  non-resident  of  the  State,  or  a  foreign  corpor-  Dig.  46. 
ation,  and  the  summons  was  served  witnout  the  State,  or  by   134  N.Y.  627 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act.  the  judgment  can  be 
eniorced  only  against  the  property  which  has  been  levied 
upon,  by  virtue  of  the  warrant  of  attachment,  at  the  time 
when  the  judgment  is  entered.    But  this  section  does  not  de- 
clare the  effect  of  such  a  judgnaent,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

§  708.  lAm?d  1877.]  Where  an  execution  against  prop- 
erty is  issued  upon  a  judgment  for  the  plaintiff,  in  an  action  in 
which  a  warrant  of  attachment  has  been  levied,  the  sheriff 
must  satisfy  it,  as  follows : 

1.  He  must  pay  over  tq  the  plaintiff  all  money  attached  by 
him,  and  the  proceeds  of  all  sales  of  perishable  property,  or  of 
any  vessel  or  share  or  interest  therein,  or  animals,  sold  by 
him,  or  of  any  debts,  or  other  things  in  action  collected  or 
sold  by  him  ;  or  so  much  thereof  as  is  necessary  to  satisfy  the 
judgment. 

2.  If  any  balance  remains  due,  he  must  sell,  under  the  exe- 
cution, the  other  personal  property  attached,  or  so  much 
thereof  as  is  necessary ;  including  rights  or  shares  in  the  stock 
of  an  association  or  corporation,  or  a  bond  or  other  instru- 
ment for  the  payment  of  money,  executed  and  issued,  with 
the  interest  coupons  annexed^  if  any,  by  a  government.  State, 
county,  public  officer,  or  mumcipal  or  other  corporation,  which 
is  in  terms  negotiable,  or  payable  to  the  bearer  or  holder,  the 
principal  whereof  is  not  then  payable  ;  but  not  including  any 
other  debt  or  thing  in  action.  If  the  proceeds  of  that  property  . 
are  insufficient  to  satisfy  the  judgment,  and  the  execution  Re- 
quires him  to  satisfy  it  out  of  any  other  personal  property  of 
tne  defendant,  he  must  sell  the  personal  property,  upon  which 
he  has  levied  by  virtue  of  the  execution.  If  the  proceeds  of 
the  personal  property,  applicable  to  the  execution,  are  in- 
sufficient to  satisry  the  judgment,  the  sheriff  must  sell^  under 
the  execution,  all  the  right,  title,  and  interest,  which  the 
defendant  had  in  the  real  property  attached,  at  the  time 
when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defend-  ^  N.  Y.  809.. 
ant,  has  passed  out  of  the  hands  of  the  sheriff  without  having 

been  sold  or  converted  into  money,  and  the  attachment  has 

*  So  in  original. 
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not  been  discharged,  as  to  that  property,  he  must,  if  practi- 
cable, regain  possession  thereof ;  and,  for  that  purpose,  ne  has 
all  the  authority  which  he  had,  to  seize  the  same  under  the 
warrant.  A  person  who  wilfully  conceals  or  withholds  such 
property  from  him,  is  liable  to  double  damages,  at  the  suit  of 
the  party  aggrieved. 

4.  Until  tne  judgment  is  paid,  he  may  collect  the  debts  SLud 
other  things  in  action  attached,  and  prosecute  any  iinderta- 
king,  which  he  has  taken  in  the  course  of  the  proceedings,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  tne  attachment,  the  court, 
upon  the  petition  of  the  plaintiff,  accompanied  with  an  affi- 
davit, specifying  fully  all  the  proceedings  of  the  sheriff,  since 
the  levjr  under  the  warrant,  tne  property  attached,  and  the 
disposition  thereof ;  and  the  affldavil  of  the  sheriff,  showing 
that  he  has  used  diligence,  in  endeavoring  to  collect  the  debts 
and  other  things  in  action  attached,  and  that  a  portion  there- 
of remains  uncollected  ;  may  direct  the  sheriff  to  sell  the  re- 
maining portion,  upon  such  termSj  and  in  such  manner,  as  it 
thinks  proper.  Notice  of  the  application  must  be  given  to  the 
defendant's  attorney,  if  the  defendant  appeared  in  the  action. 
If  the  summons  was  not  personally  served  on  the  defendant, 
and  he  did  not  appear,  tne  court  may  make  such  order  as  to 
the  service  of  notice,  as  it  thinks  proper  ;  or  may  grant  the 
application  without  notice. 

4  Civ.  Pro.  §  709.  [yim'd  1877.]  Where  a  warrant  of  attachment  is 
148;  Id.  154.  vacated,  or  aimulled,  or  an  attachment  is  discharged,  upon 
90  N.Y.  621 :  the  application  of  the  defendant,  the  sheriff  must,  except  in  a 
92  Id.  661.  ease  wnere  it  is  otherwise  specially  prescribed  by  law,  deliver 
N  ^°2i'  over  to  the  defendant,  or  to  the  person  entitled  thereto,  upon 

36  Hun  407    reasonable  demand,  and  upon  payment  of  all  costs,  charges, 
'      *   and  expenses,  legally  chargeable  by  the  sheriff,  all  the  attach- 
ed personal  property  remaining  in  his  hands,  or  that  portion 
thereof,  as  to  wnich  the  attachment  is  discharged ;  or  the  pro- 
ceeds thereof,  if  it  has  been  sold  by  him. 

§  710.  Where  the  sheriff  is  required,  by  this  title,  to  de- 
liver attached  property,  or  the  proceeds  thereof^  to  the  de- 
fendant, he  must  also  deliver  to  him,  unless  otherwise  specially 
directed  by  the  court  or  judge,  all  books  of  account,  vouchers, 
evidences  of  debt,  muniments  of  title,  or  other  papers,  rela- 
ting to  the  property,  either  real  or  personal,  or  to  its  proceeds; 
together  with  all  undertakings,  relating  thereto,  which  he  has 
taken  in  the  course  of  the  proceedings,  and  which  have  not 
been  fully  satisfied;  except  an  undertaking,  given  by  the 
defendant,  upon  the  discharge  of  property.  He  must  also 
deliver  a  written  assignment  duly  acknowledged,  of  each 
undertaking,  so  delivered,  and  of  each  other  instrument,  to 
which  the  defendant  is  thus  entitled,  an  assignment  of  which 
is  necessary  to  perfect  or  protect  the  defendant's  title  there- 
to. The  defendant  must  also,  but  upon  his  own  application 
only,  be  substituted  in  the  place  of  tne  sheriff,  or  tne  sheriff 
and  the  plaintiff  jointly,  in  an  action  brought  as  prescribed  in 
this  title  ;  but  the  court  or  judge  may  impose,  as  a  condition 
of  granting  the  order  of  suostitution,  such  terms  as  justice  re- 
quires, wiSi  respect  to  idemnity  and  payment  of  expenses. 
The  defendant's  rights,  with  respect  to  property  attached  and 
not  disposed  of,  and  an  undertaking,  or  other  instrument,  to 
which  he  is  thus  entitled,  are  the  same  as  those  of  the  sheriff 
while  the  warrant  was  still  in  force,  except  where  his  rights 
are  specially  defined  or  regulated  by  law. 
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§711.  [Am'd  1877.]  At  any  time  after  the  warrant  of 
attachment  has  been  vacated  or  annulled,  or  the  attachment 
has  been  discharged  as  to  real  property  attached,  the  court 
may,  in  its  discretion,  upon  the  application  of  any  person 
aggrieved,  and  upon  such  notice  as  it  deems  just,  direct^ 
that  any  notice,  filed  for  the  purpose  of  attaching  the  proper- 
ty, be  cancelled  of -record,  by  the  clerk  of  the  county  where  it 
is  filed  and  recorded.  The  cancellation  must  be  made  by  a 
note,  to  that  e£fect.  on  the  margin  of  the  record,  referring  to 
the  order ;  and,  unless  the  order  is  entered  in  the  same  cl^rk^s 
office,  a  certified  copy  thereof  must,  at  the  same  time,  be  filed 
therein. 

§  712.  Where  a  warrant  of  attachment  has  been  vacated 
or  annulled,  the  sheriff  must  forthwith  file,  in  the  clerk's  of- 
fice, the  warrant,  with  a  return  of  his  proceedings  thereon. 
Upon  the  application  of  either  party,  ana  proof  of  the  sheriffs 
neglect,  the  court  may  direct  him  so  to  do,  forthwith,  or  with- 
in a  specified  time. 

TITLE  rV.    / 

Other  provisional  remedies ;  general  and  miscellaneous  pro- 

visions. 

Abticlb  1.  Receivers. 

2.  Deposit,  delivery,  or  conveyance  of  property. 

3.  General  and  miscellaneous  provisions. 

ARTICLE  FIRST. 
Regeivxbs. 

1 713.  Receiver:  when  appointed.       g  716.  Certain  receivers  may  hold 

714.  Notice  of  application.  real  property. 

715.  Security. 

§  713,  [Am*d  1895,  amendment  to  take  effect  Janmry  1,  ^R"";**^ 
1896.]  In  addition  to  the  cases,  where  the  appointment  of  »4N  Y34*2. 
a  receiver  is  specially  provided  for  by-law,  a  receiver  of  22  Abb.  N? 
property,  which  is  tbe  subject  ct  an  action,  in  the  supreme  C.  319. 
conrt  or  a  county  court,  may  be  appointed  by  the  court,  in  SJ?*^"^"'*'*' 
either  of  the  following  oases :  119  N.  Y.408. 

1.  Before  final  judgment,  on  the 'application  of  a  party 
who  establishes  an  apparent  right  to,  or  interest  in,  the 
property,  where  it  is  in  the  pcssession  of  an  adverse  party, 
and  there  is  danger  that  it  will  be  removed  beyond  the 
jurisdiction  of  the  court,  or  lost,  materially  injured  or 
destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment 
into  effect,  or  to  dispose  of  the  property,  according  to  its 
directions. 

3.  After  final  judgment,  to  prenerve  the  property,  during 
the  pendency  of  an  appeal.  The  word  **  property,**  as  used 
in  this  section,  includes  the  leuts,  profits,  or  other  income, 
and  the  increase,  of  real  or  personal  property. 

§  714.  Wm'd  1877, 1879.]  Notice  of  an  application,  for  the  «  ^^^  ^' 
appointment  of  a  receiver,  in  an  action,  before  judgment  ^•^^' 
tnerein,  must  be  given  to  the  adverse  party,  unless  he  has 
failed  to  appear  in  the  action,  and  the  time  limited  for  his  ap- 
pearance has  expired.  But  where  an  order  has  been  made, 
as  prescribed  in  section  four  hundred  and  thirty-eight  of  this 
act,  the  court  toay,  in  its  discretion,  appoint  a  temporary  re- 
ceiver, to  receive  and  preserve  the  property,  without  notion, 
or  upon  a  notice  given  by  publication  or  otherwise,  as  it  thinks 
proper. 
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T«N.  Y;6W.  §  *716.  [Am'dl877.]  A  receiver,  appointed  in  an  action 
or  special  proceeding,  must,  before  entering  upon  his  duties, 
execute  and  file  witn  the  proper  clerk,  a  bond  to  the  people, 
with  at  least  two  sufficient  sureties,  in  a  i>enalty  fixed,  oy  ^® 
court,  }ud^  or  referee,  making:  the  appointment,  conditioned 
for  the  faithful  dischar^  of  ms  duties  as  receiver.  And  the 
court ;  or,  where  the  order  was  made  out  of  court,  the  judge 
making  the  order,  by  or  j>ursuant  to  which  the  receiver  was  ap- 
pointea ;  or  his  successor  in  office,  may.  at  any  time,  remove  tne 
receiver,  or  direct  him  to  give  a  new  oond,  with  new  sureties, 
with  the  like  condition.  But  this  section  does  not  apply  to  a 
case,  where  special  provision  is  made  by  law,  for  the  security 
to  be  ^ven  by  a  receiver,  or  for  increasing  the  same,  or  for 
removmg  a  receiver,  ex  -  v.  iT  c^  L  - 

$716*  [i4m'd  1895,  amendment  to  take  effect  January  1 
1896.]  A  receiver,  appointed  by  or  pursuant  to  an  order  or 
a  judgment,  in  an  action  in  the  supreme  court  or  a  county 
court,  or  in  a  special  proceeding  or  the  voluntary  dissolution 
of  a  corporation,  may  take  and  hold  real  property,  upon  such 
trusts  and  for  such  purposes  as  the  court  directs,  subject  to 
the  direction  of  the  courtt  from,  time  to  time»  respecting  the 
disposition  thereof. 

ARTICLE  SECOND. 
'  Deposit,  Dblivbry,  ob  Conveyance  of  Propebtt. 

i  717.  Court  may  order  a  deposit       g  718.  When  sheriff  may  take  and 
or  delivery  of  property  in  convey,  etc. ,  property, 

certain  cases. 

§  717.  [Am'd  1877.]  Where  it  is  admitted,  by  the  pleading 
or  examination  of  a  party,  that  he  has,  in  his  possession  or  un- 
der his  control,  money,  or  other  personal  property  capable  of 
delivery,  which,  beiujg  the  subject  of  the  action  or  special  pro- 
ceeding, is  held  by  him  as  trustee  for  another  party,  or  wnidi 
belongs  or  is  due  to'another  party,  the  court  may,  m  it  discre- 
tion, grant  an  order,  uiK>n  notice,  that  it  be  paid  into,  or  de- 
posited in  court,  or  delivered  to  that  party,  with  or  without 
seoutity,  subject  to  the  further  direction  of  the  court. 

§  7 1 8.  Where  the  court  has  direct-ed  a  deposit  or  delivery, 
as  prescribed  in  the  last  section ;  or  where  a  judgment  directs 
a  party  to  make  a  deposit  or  delivery,  or  to  convey  real  prop 
erty ;  if  the  direction  is  disobeyed,  the  court,  besides  punisn- 
ing  the  disobedience  as  a  contempt,  majr,  by  order,  require 
the  sheriff  to  take,  and  deposit  or  aeliver  the  money  or  other 
personal  property,  or  to  convey  the  real  property,  in  confor- 
mity with  the  direction  of  the  court. 

ARTICLE  THIRD. 
Qbnebal  and  Miscellaneous  Provisions. 

i  719.  Arrest,  injanotion,  and  at-      g  720.  Counterclaim;  rii^ht  to  pro- 
tachment;   when  not  to  visional  remedy  In  case 

be  granted  together.  of. 

§  710.  [-Am'd  1879.]  Where  an  application  for  an  order 
of  arrest,  an  injunction,  and  a  warrant  of  attachment,  or  two 
of  them,  is  maae,  in  the  same  action,  against  the  same  defend- 
ant, ana  it  satisfactorily  appears  that,  under  the  particular 
circumstances  of  the  case,  two  or  all  of  them  are  not  necessary 
for  the  plaintiiTs  security,  the  court  or  iudge  may,  in  its  or  his 
discretion,  require  the  plaintiff  to  elect  between  theuL  Where 
an  application  is  made,  to  obtain,  vacate,  modify,  or  set  aside 
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an  order  of  arrest,  injunction  order,  or  "vrarrant  of  attach- 
ment, the  court  or  judge  must  finally  decide  the  same,  within 
twenty  days  after  it  is  submitted  for  decision. 

§  720.  lAni'd  1879.]  Where  the  defendant  interposes  a 
counterclaim,  and  thereupon  demands  an  affirmative  jude* 
ment  against  the  plaintiff,  his  right  to  a  provisional  remedy  is 
the  same  as  in  an  action  brought  by  him  against  the  plaintiff 
for  the  cause  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment.  And  for  the  purpose  of  apply- 
ing to  such  a  case  the  provisions  of  this  act,  the  defendant  is 
deemed  the  plaintiff,  the  plaintiff  is  deemed  the  defendant, 
and  the  counterclaim  so  set  forth  in  the  answer  is  deemed  the 
complaint. 

CHAPTER  Vm. 

MISCELLANEOUS  INTERLOCUTORY  PROCEEDINGS 

AND  REGULATIONS  OF  PRACTICE. 

TTTLB  L— Mistakes,  omissions,  dbffcts,  and  mBEauLABi- 

TIES. 

TITLE  II.— Tender,  and  other  offers  and  requests  to 

THE  ADVERSE  PARTY. 

TITLE  in.— Payment  of  money  into  court,  and  garb  and 

DISPOSITION  THEREOF. 

TTTLB  rv.— Proceedings  upon  the  death  or  disabilitt  of 

A  PARTY,  OR  THE  TRANSFER  OF  HIS  INTEREST. 

TITLE  v.— Motions  and  orders  oenbrally. 
TITLE  VI.— Miscellaneous  practice  regulations. 

TITLE  L 
Mistakes^  omissionSy  defects^  and  irregtUarities. 

g  721.  Defects  cared  by  verdict,  g  726.  Papers  lost  or  withheld ; 

etc. ,  and  by  judgment.  how  supplied; 

722.  Such  defects  to  be  supplied.  727.    Order    of   court;   when 

723.  Amendments  by  the  court;  necessary  to  amend. 

disregarding  immaterial  728.  Disregarding  defects  in  af- 

errors,  etc.  fldavits. 

724.  Relief  against  omissions,  729.  Certain  bonds  ;  etc.,  when 

etc. ;  amendments  to  con-  sufficient. 

form  proceedings.  730.  Amending       defects      in 

725.  Returns  by  officers,  etc.  bonds,  etc. 

§  721.  [^wi'd  1879.]    In  a  court  of  record,  where  a  ver- 
dict, report,  or  decision  has  been  rendered,  the  judgment  shall  24  Hun,  646; 
not  be  stayed,  nor  shall  any  judgment  of  a  court  of  record  be  ^6  Id  4^. 
impaired  or  affected  by  reason  of  either  of  the  following  im-  ni^  |Sf  * 
perfections,  omissions,  defects,  matters,  or  things,  in  the  pro-  jgf  jj  y  '^g^ 
cess,  pleadings,  or  other  proceedings  :  13^  n!t!  nn. 

1,  For  want  of  a  summons,  or  other  writ.  141  id.  7«. 

2.  For  any  fault  or  defect  in  process ;  or  for  misconceiving 
a  process,  or  awarding  it  to  a  wrong  officer. 

§.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or 
other  officer ;  or  because  an  officer  has  not  subscribed  a  re- 
uim,  actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  peading  *  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance  by  attorney  of  an  infant  part^,  if  the 
verdict,  report,  or  decision,  or  the  judgment  is  in  nis  lavor. 

♦  So  in  original. 
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15  Week. 
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8.  For  omitting^  to  allege  any  matter,  without  proof  of 
which  the  verdict,  report,  or  decision  ought  not  to  have  been 
rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person  ;  or 
in  a  sum  of  money  ;  or  in  the  description  of  property  ;  or  in 
reciting  or  stating  a  day,  month,  or  year  ;  where  the  correct 
name,  sum,  description,  or  date  has  oeen  once  rightly  stated, 
in  any  of  tne  pleaaings  or  other  proceedings. 

10.  For  a  nustake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up 
the  judgment-rolL 

13.  For  aa  omission  on  the  part  of  a  referee  to  be  sworn  ;  or 
for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
officer  of  the  court,  or  of  a  psSty,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  oeen  prejudiced. 

§  722.  Each  of  the  omissions,  imperfections,  defects,  and 
variances,  specified  in  the  last  section,  and  any  other  oi  like 
nature,  not  being  against  the  right  and  justice  of  the  matter, 
and  not  altering  the  issue  between  the  parties,  or  the  triaJ, 
must,  when  necessary,  be  supplied,  and  the  proceeding  amen- 
ded, Dy  the  court  wherein  the  judgment  is  rendered,  or  by  an 
appellate  court. 

§  723.  [Am'd  1877.]  The  court  may,  upon  the  trial,  or  at 
any  other  stage  of  the  action,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  it  deems  just, 
amend  any  process,  pleading,  or  other  proceeding,  by  adding 
or  striking  out  the  name  of  a  person  as  a  party,  or  bv  correc- 
ting a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  or  by  inserting  an  allegation  material  to  the 
case  ;  or,  where  the  amendment  does  not  change  substantially 
the  claim  or  defence,  by  conforming  the  pleading  or  other 
proceeding  to  the  facts  proved.  And,  in  every  stage  of  the 
action,  the  court  must  disregard  an  error  or  defect^  in  the 
pleadings  or  other  proceedings,  which  does  not  anect  the 
substantial  rights  of  the  adverse  party.  C8' i?f  XJ .-]  3 

50 N.  Y.  Super.  (Ct.  J.  &  S.)  801 ;  34  Him,  4.11;  88  Id.  628 ;  107  N.  Y.  646; 
4  N.  Y.  Supp.   804;  121  N.  Y.  646;  122  Id.  461.  136  N.  Y.  622;  137  Id.,  471; 
141  Id.,  76.   /!3»^^^.CXm^.C<v*<--»  -ai.»*-A.•3&-- 
§  724.  The  court  may  likewise,  in  its  discretion,  and  upon 
such  terms  as  justice  requires,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding,  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect ;  and  may  supply 
an  omission  in  any  proceeding.    Where  a  proceeding,  taken 
by  a  party,  fails  to  conform  to  a  provision  of  this  act,  the 
court  may,  in  like  manner,  and  upon  like  terms,  permit  an 
amendment  thereof,  to  conform  it  to  the  provision. 

17  Week.  Dig.  354;  18  Id.  510;  14  Abb.  N.  C.  96;  Id.  510;  35  Hnn, 
162 ;  3  N.  Y.  Supp.  120 ;  6  Id.  581 ;  28  N.  Y.  State  Rep.  474  ;  112  N.  Y. 
325;  119  Id.  414;  29  Abb.  N.  C.  404. 

§  726.  A  court,  to  which  a  return  is  made  by  a  sheriff  or 
other  officer,  or  by  a  subordinate  court  or  other  tribunal,  may, 
in  its  discretion,  direct  the  return  to  be  amended,  in  matter 
of  form.,  either  before  or  after  judgment. 

§  72C  Where  an  original  pleading  or  paper  is  lost,  or 
withheld  by  any  person,  the  court  may  authorize  a  copy  to  be 
filed  and  used,  instead  of  the  original. 

§  727.  A  process,  pleading,  or  record,,  shall  not  be  altered, 
by  the  clerk  or  any  other  officer  of  the  court-,  or  by  any  other 
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person,  without  the  direction  of  the  court,  or  of  another  court 
of  competent  authority  ;  except  ma  case  where  a  party, 
or  his  attorney,  is  specially  authorized  by  law  to  amend  a 
pleading. 

§  728.  The  want  of  a  title,  or  a  defect  in  the  title,  of  an 
affidavit,  does  not  impair  it,  if  it  intelligibly  refers  to  the  act- 
ion or  special  proceeding,  in  which  it  is  made. 

§  TQQ.  A  bond  or  undertaking,  required  by  statute  to  be 
given  by  a  person,  to  entitle  him  to  a  ri^ht  or  privilege,  or  to 
take  a  proceeding,  is  sufficient,  if  it  conforms  substantially  to 
the  form  therefor,  prescribed  by  the  statute,  and  does  not 
vary  therefrom,  to  the  prejudice  of  the  rights  of  the  party, 
to  ivhom,  or  for  whose  benefit  it  is  given. 

§  730.  Where  such  a  bond  or  undertaking,  is  defective, 
the  court,  officer,  or  body,  that  would  be  authorized  to  re- 
ceive it,  or  to  entertain  a  proceeding  in  consequence  thereof, 
if  it  was  perfect,  may,  on  the  application  of  the  persons  who 
executed  it,  amend  it  accordingly  ;  and  it  shall  thereupon  be 
valid,  from  the  time  of  its  execution. 

TITLE  IL 

Tender,  and  other  offers  and  requests  to  the  adverse  party 


737.  Effect  of  refusal  of  offer. 

738.  Defendant's  offer  to  com- 

promise ;     proceedings 
thereon. 

739.  Plaintiff's  offer  to  compro- 

mise counterclaim;  pro- 
ceedings thereon. 

740.  Offer  and  acceptance,  by 

whom  subscribed. 


^ 


80  How.  Pr. 
205. 


76  N.Y.  696. 


i  731.  Tender  after  suit. 

732.  Amount  to  be   paid   into 

court. 

733.  Effect  of  sufficient  tender. 

734.  When  to  be  deducted  from 

recovery,  etc. 

735.  Requiring    admission    of 

genuineness  of  paper. 

736.  Offer  to  liquidate  damages 

conditionally. 

§  731.  Where  the  complaint  demands  judgment  for  a 
sum  of  money  only  ;  and  the  action  is  brought  to  recover  a 
sum  certain,  or  whiph  may  be  reduced  to  certainty  by  cal- 
culation ;  or  to  recover  damages  for  a  casual  or  involuntary 
personal  injury,  or  a  like  injury  to  property  ;  the  defendant, 
or  his  attorney,  may,  at  any  time  before  the  trial,  tender  to 
the  plaintiff,  or  his  attorney,  such  a  sum  of  money,  as  he  con- 
ceives to  be  sufficient  to  make  amends  for  the  injury,  or  to 
pajr  the  plaintilTs  demand ;  together  with  the  costs  of  the 
action,  to  that  time. 

§  732.  {AnCd  1877.]  A  tender,  made  as  prescribed  in  the 
last  section,  does  not  avail  the  defendant,  unless  the  money 
is  accepted,  or  is  paid  into  court  and  notice  thereof  in  writing 
served  upon  the  plaintiff's  attorney  before  the  trial  and  with- 
in ten  days  after  the  tender.  If  the  plaintiff  takes  out  the 
amount  paid  in,  he  accepts  the  tender. 

§  733.  If  it  appears,  upon  the  trial,  that  the  sum  so  ten- 
dered was  sufficient  to  pay  the  plamtifrs  demand,  or  to  make 
amends  for  the  injury,  and  also  to  pay  the  costs  of  the  action, 
to  the  time  of  the  tender,  the  plaintiff  cannot  recover  costs  or 
interest,  from  the  time  of  the  tender,  but  must  pay  the  de^ 
f endant's  costs  from  that  time. 

§  734.  If  the  plaintiff  proceeds  in  the  action,  after  accept- 
ing the  tender,  the  sum  accepted  must  be  deducted  from  uie 
recovery,  and.  judgment  rendered  for  the  residue,  if  any  ; 
fmd  if  the  tender  and  acceptance  do  not  appear  in  the  plead- 


119N.T.66L 


3  Civ.   Pro. 

152. 

1  ION.  Y.  101: 

119  Id.  561. 
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Ings,  a  memorandum  thereof  must  be  annexed  to  the  ^udg- 
ment-rolL  The  plaintiff's  right  to  recover  costs,  and  his  lia- 
bility to  pay  costs  to  the  defendant,  are  determined  by  the 
amount  of  the  residue. 

§  736.  The  attorney  for  a  party  may,  at  any  time  before 
the  trial,  exhibit  to  the  attorney  for  the  adverse  party,  a 
|)aper,  material  to  the  action,  and  request  a  written  adinis- 
sion  of  its  genuineness.  If  the  admission  is  not  given,  within 
four  days  after  the  request,  and  the  paper  is  proved  or  ad- 
mitted on  the  trial,  the  expenses  incurred  by  the  party  ex- 
hibiting it,  in  order  to  prove  its  genuineness,  must  be  ascer- 
tained at  the  trial,  and  paid  by  the  party  refusing  the 
admission ;  unless  it  appears  to  the  satisfaction  of  the  court, 
that  there  was  a  good  reason  for  the  refusal. 

§  730.  In  an  action  to  recover  damages  for  breach  of  a 
contract^  the  defendant's  attorney  may,  with  the  answer, 
serve  upon  the  plaintiff's  attorney,  a  written  offer,  that,  if 
the  defendant  fails  in  his  defence,  the  damages  may  be  as- 
sessed at  a  specified  sum.  If  the  plaintiff  serves  notice,  that 
he  accepts  the  offer,  with  or  before  the  notice  of  trial,  and 
damages  are  awarded  to  him  on  the  trial,  they  must  be 
assessed  accordingly. 

§  737.  [Arn^d  1877.]  If  the  plaintiff  does  not  accept  the 
offer,  he  can  not  prove  it,  upon  tne  triaL  But  if  the  damages, 
awarded  to  him,  do  not  exceed  the  sum  offered,  the  defend- 
ant is  entitled  to  recover  the  expenses,  necessarily  incurred 
by  him  in  preparing  for  the  trial  of  the  question  of  damages. 
T?he  expenses  must  be  ascertained  and  the  amount  thereof 
determined,  bjr  the  judge,  or  the  referee,  by  or  before  whom 
the  cause  is  tried. 

48N.Y.Bup-  §  738.  [^m'dl877.]    The  defendant  may,  before  the  trial, 

er.  Ct.'(J  &  serve  upon  the  plaintiff's  attorney,  a  written  offer,  to  allow 

8.)  449.  judgment  to  be  taken  against  him.  for  a  suna,  or  property,  or 

3  Civ.  Pro.  to  tne  effect,  therein  specified,  with  costs.    If  there  are  tw^o 

72.  or  more  derendants,  and  the  action  can  be  severed,  a  like 

Bui  94  offer  may  be  made  by  one  or  more  defendants,  against  whom 

17    Abb.  N.  *  separate  judgment  may  be  taken.    If  the  plaintiff,  within 

c.  103 ;  20  Id.  ten  days  thereafter,  serves  upon  the  defendant's  attorney,  a 

321.    '  written  notice  that  he  accepts  the  offer,  he  may  file  the  sum- 

49  Hun,  29.  mons,  complaint,  and  offer,  with  proof  of  acceptance,  and 

24N.Y.8tate  thereupon  the  clerk  must  enter  judgment  accordingly.    If 

Id  "fiis  notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 

m  N  Y.  644.  given  in  evidence  upon  the  trial ;  but,  if  the  plaintiff  fails  to 

l2viNy*171  obtain  a  more  favorable  judgment,  he  cannot  recover  costs 

fUA^i^    u  i  1*  from  the  time  of  the  offer,  But  must  pay  costs  from  that 

§  739.  [Am'd  1877.]  Where  the  defendant  sets  up  a  coun- 
terclaim, to  an  amount  gi'eater  than  the  plaintiff's  claim,  or 
sufficient  to  reduce  the  plaintiff's  recovery  below  fifty  dollars, 
the  plaintiff  may  serve,  upon  the  defendant's  attorney,  a 
written  offer,  to  allow  judgment  to  be  taken  against  him,  for 
a  specified  sum,  with  costs,  or  against  the  defendant  for  a 
specified  sum,  and  against  the  plaintiff  for  costs.  If  the  de- 
fendant, within  ten  davs  thereafter,  serves,  upon  the  plaintiff's 
attorney,  notice  that  he  accepts  the  offer,  either  party  may 
file  the  summons,  complaint,  answer,  and  offer,  or  cot>ies 
thereof  and  proof  of  acceptance ;  and  thereupon  the  cieiiE 
must  enter  judgment  accoramgly.    If  notice  of  acceptance  is 
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not  thus  given,  the  offer  cannot  be  given  in  evidence,  npofl 
the  trial ;  but,  if  the  recovery  is  not  more  favorable  to  the 
defendant  than  that  so  offered  he  will  not  be  c  ntitled  to  re* 
cover  costs  from  the  time  of  the  offer,  but  must  pay  costs 
from  that  time. 

§  740*     Unless  an  offei*  or  an  acceptance,  made  as  t>rd-'  6  teiic.  206* 
scribed  in  either  of  the  last  four  sections,  is  subscribed  by  8  id.  621. 
the  party  making  it,  his  attorney  must  subscribe  it,  and  an- 
nex thereto  bis  af^davit,  to  the  effect  that  he  is  duly  author*- 
ized  to  make  it,  in  behalf  of  the  party. 

§  741.    (ReptalidlSll,) 

§  742.     {Repealed  1S77.) 


TITLE  III. 

Payment    of  money   into   court,    and   are   and    disposition 

thereof. 


§  743.  Party  bringing  money  into 
court  is  discharged. 

744.  General   rules   may  regu- 

late concerning  payment 
into  court. 

745.  Money  to  be  paid  to  county 

treasurer,  and  securities 
taken  in  his  name. 

746.  Funds ;    where    and    how 

deposited  or  invested. 

747.  Powers  of  supreme  court 

as  to  transfer,  etc.,  to  and 
investment  by  guardian, 
etc. 

748.  When   other    courts  have 

like  power. 


§  749.  Powers-  of  certain  officers, 
touching  securities,  etc. 
750.  Provisions  relating  to 
death,  removal,  etc.,  of 
officer. 
751.  Authority  for  payment  of 
money  by  bank  or  trust 
company. 

752.  How   county  treasurer  to 

keep  his  accounts. 

753.  County  treasur  r  to  report 

annually  to  the  court. 

754.  These  provisions  applica- 

ble in  New  York  to  the 
chamberlain. 


§  743-  A  party  bunging  money  into  court,  pursuant  to 
the  direction  of  the  court  is  discharged  thereby  from  all  fur- 
ther liability,  to  the  extent  of  the  money  so  paid  in. 

5  Z'^:  ^[^,«*'^1892.]     The  comptroller  of  the  State  of  7  Misc.  394. 


New  York  shall  supervise  the  administration  of  all  the  f  nnds 
paid  ioto  any  court  of  record,  ami  shall  prescribe  regulations 
aid  rn1estOTthe«areand  diRposition  thereof ,  which  shall  be 
obKerved  by  all  parties  interested  therein,  unless  the  court 
having  junsdiction  over  the  same,  shall  make  different  di- 
recuons,  by  special  order  duly  entered  in  accordance  with 
section  seven  hundred  aud  forty-seven  of  this  act 


r 
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§  1085  Con-  §  745*  Unless  the  court  otherwise  specially  directs, 
BoLAct.  money  p.iidinto  ciurt,  must  be  paid,  either  direct.' y,  or  by 
the  officer  who  is  required  by  law  first  to  receive  it,  to  Ihe 
county  treasurer  of  thn  county,  where  the  action  is  triable. 
Where  it  is  pai^l  to  an  officer,  other  than  tbe  county  treasurer, 
he  must  pay  it  to  the  couuty  treasurer,  within  four  days  af  ttr 
he  receives  it.  In  the  city  of  New  York,  he  must  pay  it  to 
the  chamberlain,  within  two  days  after  he  receives  it.  A 
bond,  mortgage,  oroiher  sec  iriry,  or  a  certificate  or  transfer 
of  stock,  tauen  upon  tbe  investment  of  money  paid  into 
conrt,  mnst  be  taken  to  the  county  treasurer  of  the  county 
where  the  fund  belongs,  in  his  name  of  office  ;  or  to  snch 
other  county  treasurer,  as  the  court  specially  directs.  But 
this  and  the  next  section  do  not  prevent  the  court,  upon  the 
application  of  a  party  to  an  action,  from  directing  in  what 
manner  or  place,  money  paid  into  court  in  the  action  shall 
be  deposited  or  invested. . 

§  746-  [AnCd  1892.]  AIJ  funds  or  moneys  paid  into 
court  shall  be  deposited  in  such  savings  banks,  trust  com- 
p  my,  bank,  banking  association  or  with  snch  banker  as 
shall  be  designated  by  the  Comptroller,  as  soon  as  received 
by  the  custodian  thereof.  But  the  money  must  be  depos- 
ited in  the  county  where  the  fund  belongs,  whore  it  can  be 
done  conveniently  and  safely  and  with  advantage  to  the  par- 
ties interested.  The  depositaries  designated  shall  pay  a  fair 
rate  of  interest  nnd  before  receiving  any  such  deposits,  shall 
give  to  the  people  of  the  Stnte,  a  good  and  sufficient  bond, 
with  two  or  more  sureties,  ia  snch  form  as  the  attorney -gen- 
eral shall  prescribe,  such  bond  to  ba  approved  by  the  county 
judge  of  the  county  in  which  such  savings  bank,  bank,  trust 
comp iny,  bank  association,  or  lanker  shall  be  located,  and 
by  the  comptroller  of  tbe  State,  and  filed  in  the  office  of  the 
comptroller. 

8§  1161, 1265  §  747'  [Am*d  1892.]  Each  court  may  direct  that 
ConsoL  Act.  money  paid  into  t'lat  court  in  any  action  or  proceeding 
7  Misc.  3M.  brought  therein,  or  any  bond,  mortgage  or  other  security 
which  represents  property  belonging  to  any  suit  or  party 
interested  therein,  may  be  p  dd  out,  transferred,  invested, 
re-invested,  or  deposited  in  any  manner  or  form  that  ap- 
pears to  it  best  for  the  interests  of  the  owners  thereof.  But 
such  directions  must  be  embodie  I  in  an  order  or  decree  of 
said  court,  founded  upon  proper  and  sufficient  evidence  sat- 
isfactory to  the  court  that  such  disposition  of  the  property 
is  best  for  tbe  interests  of  the  owners  thereof  or  parties  in- 
terested therein. 

181161.1266       R  743.     [^m'd  1892.]    The  provisions  of  the  last  pre- 
CoDBol.  Act.  ceJiug  section  shall  apply  to  all  courts  of  record  of  the  State. 
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§  749-  [  4m'd  1877.]  A  county  trea^iirer,  or  other  offi- 
cer, or  a  gaardian,  committee,  or  other  trastee,  in  whose 
name  is  taken  a  bond,  mortgage,  or  other  security,  or  pub- 
lic stock  representing  money  paid  into  court,  in  an  action  ; 
or  to  whom  stock  or  a  security,  or  an  account,  deed, 
voucher,  receipt,  or  other  paper,  representing  or  relating  to 
such  mone^,  is  transferred,  delivered,  made,  or  given,  pur- 
suant to  law,  is  vested  with  title  for  the  purposes  of  the 
I  rust ;  and  mny  bring  an  action  upon  or  in  relation  to  the 
same,  in  his  official  or  representative  character. 

§  750>  On  the  expiration  of  the  official  term  of  a  county 
treasurer,  or  where  a  vacancy  occurs  in  his  offi!ce,  by  death 
or  otherwise,  nil  public  stock,  bonds,  mortgages,  and  other 
Kfcarities,  held  by  him,  as  prescribed  in  this  title,  vest,  in 
his  successor  i  i  office :  and  all  money  deposited,  as  pre- 
Bciibed  i  I  thi't  title,  in  a  bfinV,  trnst  company  or  other  de- 
pository, to  his  credit,  vests  in,  and  must  be  carried  to,  the 
account  of  his  successor  in  office. 


§  75  !•  [Am'd  1892.]  No  money,  security  or  other 
pntperty  which  bhall  have  been  placed  in  the  custody  of  the 
court  shnll  be  surrend<  red  without  the  production  of  a 
properly  certified  c  )py  of  an  order  of  the  cour^,  in  whose 
i'ustody  said  nioney,  sacurity  or  other  property  shall  have 
been  placed,  duly  made  and  entered,  directing  such  dispo- 
sition. Each  ordfr  must  be  countersigned  by  the  presid- 
ing judge  by  whose  direction  it  is  made. 

§  762-  [Am'd  1892.]  Every  officer  having  charge  of 
m  neys,  securities  or  other  property  in  the  custody  of  the 
court,  shall  keep  a  book  or  books  in  which  he  shall  make  nn 
f  xact  a 'count  thereof.  Such  book  or  books  shall  state  the 
na  lie  of  the  coart,  the  title  of  the  case,  the  date  of  receipt, 
froui  whom  received,  the  amount  of  money,  if  any,  and  a 
descri|>tion  (f  the  securities  or  other  property  received,  if 
any,  and  each  addition  of  interest ;  also  the  date  ani  de- 
sciiption  of  each  order  for  payment  and  the  dates  and 
amounts  of  payments  thereunder  and  to  whom  paid  ;  also  an 
account  of  each  change  of  investment,  if  any.  The  provi- 
sions of  this  section  shall  also  apply  to  all  banks  or  trust 
comp.inies  holding  any  of  the  funds  referred  to  in  this  title. 

§  753.  [.4m'd  1877, 1892.]  Every  treasurer  or  financial 
officer  who  has  in  his  charge  or  possession  or  under  his  con- 
trol, money,  bonds,  stocks,  mortgages  or  any  other  secur- 
ities or  property  as  prescribed  in  this  title,  must,  once  in  each 
year,  make  a  report  to  the  comptroller  at  the  time  and  in  the 
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I  and  manner  wbicli  he  taay  presoribe,  odnt^ning  n  true 
smont  fi!  his  BccoantB  foT  the  preoeijing  yealor  ftom  tho 
a  of  the  loBt  report.  Tb:B  report  mnst  be  Tended  b;  the 
I  of  Hiicb  officer,  and  must  be  Accompanied  by  thecirtifl- 
I  of  the  proper  officer  of  ench  bank  or  trust  companj, 
lag  the  exact  amoant  on  deposit  with  aach  corpomtion 
tie  credit  of  each  i  aae  separatel;.  Such  officer  or  bank 
rnnt  company  shall  fnmiah  an;  additional  report  to  ibe 
ptroller  or  to  the  conrt  at  eurh  timn  and  in  such  detuil 
lay  be  required. 

hs  comptroller  la  aatborized  to  employ  such  special 
k  or  clerks  ns  be  may  deem  necessary,  to  carry  out  the 
lisioDS  oE  this  act;  imd  be  sbnll  cause  nn  eiamiaalion  of 
acconrits  of  the  ofGoers  leferred  to  in  this  act  to  be  mnde 
last  once  in  each  year,  and  shall  enforce  the  provisions 


.    the] 
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ained  in  the  banda  of  any  connty  treaanrer,  r  r  of  the 
Lnherlain  of  the  c.tj  of  Mew  York,  fir  the   period   of 

_. ^^  jj  Bbflll  bo  piiid  over  by  Huch  offi^'er  with  alf 

□8  of  interest  th  reon,  aftdr  ded'icting  hia  legal 
,,  If.  me  treasnr.r  of  the  State  of  New  York.  The  stic* 
anrer  shall  pay  ancb  sum  to  the  owner  or  owners  there- 
ipoQ  tbe  presentation,  to  him  of  the  warrant  of  the. 
iptr.iUe;  therefor.  The  comptroller  sbnll  draw  bis  war - 
t  torsaoh  snm  Qpon  the  prrsentadon  tobiiii  of  an  i>rder 
he  conrt  made  io  accordance  with  section  seven  bnndTr-di 
.fifty-one  cf  the  code  of  civil  proot'dnre  and  apou  due- 
Loe  to  sfiid  comptroller. 

754.  EFnh  provision  of  this  title,  relating  to  a  county 
iiirer,  applies  to  the  chambBrlain  of  the  city  of  Nev 
k.  with  respect  to  jnooey  paid  into  court,  in  an.  action- 
ble  in  the  ci  y  and  o  innty  n£  New  York,  or  -wilh  respect 
loney,  or  a  bond,  mortgage,  or  other  security,  or  pablio- 
ik,  representing  money  piud  into  conrt;  eicept  wbOTO- 
)ial  provision,  with  respect  to  tbe  same,  is  otherwise  ma^ 

TITLE  IV. 

cttdings  upon  the  dt'iiU  or  disa'iitiiy.of  a  part\f,  or  Ou  trans- 
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§755.  [4m'dl891.] 

Aa  action  does  not  ab.ite  by  any  eveni,  if  the  canse  of  8  Dem.  936. 
action  survives  or  coutiaues.  A  special  pr  >ceodiDK  duft.s  not  115N.Y.«98. 
nba'e  by  any  event,  if  the  right  to  the  relief  sought  in  such 
s.iecial  proceeding  survives  or  continues,  but  this  provision 
as  to  a  special  proceeding  applies  only  to  cases  where  a  party 
dies  after  this  aot  takes  effect 

§  750.    Ill  case  of  a  transfer  of  interest  or  devolution  cf  17  Week, 

liability,   the  action  may  be  continu*  d,  by  or  against  the  J^^f^^i*^ 

o.iginai  party;  unless  th  3  court  directs  the  person,  to  wh  m  j^  week 

the  inlerest  is  transferreJ.  or  upon  whom  the  liability  is  de-  Dig.  ii9. 
Tolved,  to  be  sabs titu ted  in  the  action,  or  j  )ined  with  the 
original  party,  as  the  case  requires. 

4  riv.  Pro.  76;  94  N.  Y.  519;  23  Week.  Dig.  193;  1  How.  Pr. 
N.  S.  508;  43  Hun,  328;  133  N.  Y.  9;  138  Id.  207;  J40  ld.414. 


§  757.     [^m'd  1877,  1879,  1891.] 

In  c'se  of  the  death  of  a  sole  plaintiff  or  a 
sole  defendant,  if  the  cause  of  action  surviv*  s  or  continues, 
th^  court  must,  upon  a  moti  'U,  allow  or  compel  the  actio  i 
to  be  continued,  by  or  against  hd-i  representative  or  sue  s- 
sor  in  interest.^  In  case  <  f  the  deatli  of  a  s  de  party  t  >  a 
f-pecial  procee  ling  aft^r  this  act  takes  effect,  if  the  right  to 
the  relief  Konghtm  such  proceeding  survives  or  continue  , 
the  court  in  usr,  upon  nmotio  ,  allow  or  om  pels  nch  proceed- 
ing to  be  continued  by  or  against  hi  >)  representative,  orsucces- 
Borin interest.  This  provi>ion  as  to  a  special  proceeding  does 
not  apply  where  provision  for  such  continuance  has  been 
otherwise  made  by  law.  13  ^^^  d'/3  --j  C|  i«  /^_  SH  1^ 


2t  Hun.  136. 
8i  N  \  .  5:»9. 
27  Hun,  18. 
90N.  Y.  401. 
Sii  HulJ.  444; 
44  LI.  617. 
Ill  N  Y.bl50. 
2'i    Abb.    N. 
C.    284;    115 
Id.  4»a. 
m  17.Y.Ktate 
R^p  224;  31 
Id.l8». 
136  N.Y.  214. 
29  Abb.  N.C. 
466. 
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23  Abb.  N.  §  768.  l^m'd  1877.1  In  case  of  the  death  of  one  of  two  or 
?7  ??^v  AAn  ^^^®  plaintiflFs,  or  one  of  two  or  more  defendants,  if  the  entire 
23  Hun  Wft-  ^^^^  ®'  action  survives  to  or  against  the  others,  the  action 
31  Id.  390.  '  T^^y  proceed  in  favor  of  or  against  the  survivors.  But  the  es- 
6  Dem.  124.  tsite  of  a  person  or  party  jointly  liable,  upon  contract,  with 
14 Civ  Pro!  others,  shall  not  be  discharged  by  his  death;  and  the  court 
435.  may  make  an  order  to  bring  in  the  proper  representative  of 

25N.  Y.  State    the  decedent,  when  it  is  necessary  so  to  do,  for  the  proper  dis- 
130N  Y^qiq    position  of  the  matter;  and  where  the  liabihty  is  several  as 
•    well  as  joint,  may  order  a  severance  of  the  action  so  that  it 
may  proceed  separately  against  the  representative  of  the  de- 
cedent, and  against  the  surviving  defendant  or  defendants. 

23  Abb.  N.  ■  §  760.  In  case  of  the  death  of  one  of  two  or  more  plain- 
C.  290.  tiffe,  or  one  of  two  or  more  defendants,  if  part  only  or  the 

cause  of  action,  or  part  or  some  of  two  or  more  distinct  causes 
of  action,  survives  to  or  against  the  others,  the  action  may 
proceed,  without  bringing  in  the  successor  to  the  rights  or  lia- 
Dilities  of  the  deceased  party ;  and  the  judgment  shall  not  af- 
fect him,  or  his  interest  in  the  subject  of  the  action.  But 
where  it  appears  proper  so  to  do,  the  court  may  require  or* 
to  compel  the  successor,  or  a  person  who  claims  to  be  the  suc- 
cessor, to  be  brought  in  as  a  party,  upon  his  own  application 
or  upon  the  appUcation  of  a  party  to  the  action. 

,  --  p  §  760.  [Am'd  1879.]  In  a  case  specified  in  the  foregoing 
gADD.  JN.o.  sections  of  this  title,  where  such  a  person  applies  in  his  own 
*^  behalf,  the  court  may  direct  that  he  be  made  a  party,  by 

amenoment  of  the  pleading  or  otherwise,  as  the  case  re- 
quires. Where  an  application  is  made  by  the  plaintiff,  to 
bring  in  such  a  person  as  defendant,  the  court  may  direct  that 
a  supplemental  summons  issue,  and  that  supplemental  plead- 
ings be  made.  Where  an  application  is  made  by  a  defendant^ 
to  bring  in  such  a  person,  the  court  may,  and  where  the  pro- 
tection of  the  applicant's  rights  requires  it,  must  permit  tiie 
defendant  to  commence  a  cross  action  for  that  purpose.  The 
cross  action  must  be  brought  in  the  same  court,  unless  the  order 
otherwise  specially  directs.  If  it  directs  that  the  action  be 
commenced  in  another  court,  the  latter  court  may,  by  order, 
at  any  time  after  the  cross  action  is  commenced,  remove  to  it- 
self the  original  action,  with  like  effect,  as  if  it  had  been 
brought  therein.  Unless  the  court  otherwise  directs,  the  ori*'- 
inal  action  and  the  cross  action  must  be  tried,  and  judgment 
rendered  therein,  as  if  they  were  one  action. 

§  761.  lAm'd  1877.  At  any  time  after  the  death  of  the 
plaintiff,  or  after  the  marriage  of  the  plaintiff^  where  it  affects 
the  rights  of  either  party,  the  court  may,  in  its  discretion, 
upon  notice  to  such  persons  as  it  directs,  ana  upon  the  appli- 
cation of  the  adverse  party,  or  of  a  person  whose  interest  is 
affected,  direct  that  the  action  abate,  unless  it  is  continued 
by  the  proper  parties,  within  a  time  specified  in  the  order 
not  less  than  six  months,  nor  more  than  one  year,  after  the 
granting  thereof. 

§  762.  The  foregoing  provisions  of  this  title  do  not  apply 
to  a  case  where  special  provision  is  otherwise  made  by  law. 

*  So  in  original. 
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§  763.  If  either  party  to  an  action  dies,  after  an  accepted  J^jJ-J* 5^ 

oflfer  to  allow  judgment  to  be  taken,  or  after  a  verdict,  re-  °  ^®™-  ^"^* 

Sort,  or  decision,  or  an  interlocutory  judgment,  but  before  JJ>  ^bb.  M. 

nal  judgment  is  entered,  the  court  must  enter  final  judg-  ^-  y  iirr 

ment^  in  the  names  of  the  original  parties;  unless  the  offer,  •"•  ^•*'*^' 
verdict,  report,  or  decision,  or  the  interlocutory  judgment,  is 
set  aside. 

§  764.  [Am'd  1881,  1890.]    After  verdict,  report  or  de-  114N.Y.678. 
cision  in  an  action  to  recover  damages  for  a  personal  injury,    22  Abb.   N. 
the  action  does  not  abate  by  the  death  of  a  party,  but  the   ^•^*»'^***' 
subsequent  proceedings  are  the  same  as  in  a  case  where  the   ^^' 
cause  of  action  survives.    And  in  case  said  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action 
does  not  abate  by  the  death  of  the  party  against  whom  the 
same  was  rendered. 

§  766.  This  title  does  not  authorize  the  entry  of  a  judg-  ISl^Jg**'  ^ 

ment  against  a  party,  who  dies  before  a  verdict,  report,  or  2  civ    Pro* 

decision  is  actually  rendered  against  him.    In  that  case  the  149. 

verdict,  report,  or  decision  is  ab^lutely  void.  3  Dem.  230:. 

§  766.  Where  an  action  or  special  proceeding  is  authorized  140K.T.414. 
or  directed  by  law,  to  be  brought  by  or  in  the  name  of  a  pub- 
lic officer,  or  by  a  receiver,  or  other  trustee,  appointed  by 
virtue  01  a  statute,  his  death  or  removal  does  not  abate  the 
action  or  special  proceeding  ;  but  the  same  may  be  continued 
by  his  successor,  who  must,  upon  his  application,  or  that  of  a 
party  interested,  be  substituted  for  that  purpose,  by  the  order 
of  the  court,  a  copy  of  which  must  be  annexed  to  the  judg- 
ment-roll. 

TITLE  V. 

Motions  and  orders  generally, 

2  767.  Definition  of  an  order.  g  775.  When  stay  or  proceedingii 

768.  Id.;  of  a  motion.  not    to    exceed    twenty 

769.  Motions  in  supreme  court;  days. 

where  to  be  heard.  776.  Subsequent  application  for 

770.  Motions  in  New  York  city.  order,  after  denial,  etc., 

771.  In  absence  of  judge,  mo-  of  prior  application. 

tion  may  be  transferred  777.  Id.;   as  to  application  for 

to  another  judge.  Judgment. 

772,773.  What  judges  may  make  778.  Penalty  for  violating  last 

orders  out  or  court,  with-  two  sections. 

out  notice.  779.  Costs   of  a  motion ;   hovr 

774.  Review  of  order  made  by  collected. 

another  judge. 

§  767.  A  direction  of  a  court  or  Judge,  made,  as  pre- 
scribed in  this  act,  in  an  action  or  special  proceeding,  must  be 
in  writing,  unless  otherwise  specified  in  the  particular  case. 
Such  a  direction,  unless  it  is  contained  in  a  judgment,  is  an 
order. 

§  768.  An  application  for  an  order  is  a  motion.  135N.  Y.  70. 

§  760.  lAnVd  1879.]    A  motion,  upon  notice,  in  an  action  2  m*^*  Con- 
in  the  supreme  court,  must  be  made  within  the  judicial  dis-  J*^**a^*^^'  p 
trict,  in  which  the  action  is  triable,  or  in  a  county  adjoining  3I7  ' 

that  in  which  it  is  triable  ;  except  that  where  it  is  triable  in   27  Hun   21- 
the  first  judicial  district,  the  motion  must  be  made  in  that  dis-  28  Id.  294.   ' 
trict ;  and  a  motion,   upon  notice,   cannot  be  made  in  that   6  Civ.  Pro. 
district,  in  an  action  triable  elsewhere.     But  this  section  does  90;  Id.  106. 
not  apply  to  a  case,  where  it  is  specially  prescribed  by  law,   ^  Hon,  46. 
that  a  motion  may  oe  made  in  the  county,  where  the  appli- 
cant, or  other  person  to  be  affected  thereby,  or  the  attorney 
resiae& 
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!oV  Act^°""       §  '^'^^-  ^^  ^^®  ^^^^  judicial  district,  a  motion  which  else- 

9  Daly, 44.      where  must  be  made  in  court,  may  be  made  to  a  judge  out  of 

26  Hun.  642.   Court,  except  for  a  new  trial  on  the  merits. 

135  N.  Y.  76.  g  »77 1,  Where  notice  of  a  motion  is  given,  or  an  order  to 
show  cause  is  returnable,  before  a  judge,  out  of  court,  who, 
at  the  time  fixed  for  the  motion,  is  or  will  be  absent,  or  un- 
able, for  any  other  cause,  to  hear  it,  the  motion  may  be  trans- 
ferred, by  his  order,  made  before  or  at  that  time,  or  by  the 
written  stipulation  of  the  attorneys  for  the  parties,  to  another 
judge  before  whom  it  might  have  been  originally  made. 

13  Hun,  579;      §  772.     [Am^d  1877, 1895,  amendment  to  take  effect  January 

25  Id.  2M.      1^  1896.]     Where  an  order,  in  an  action,  may  be  made  by  a 

Bi?l^°8^'       j^<ig6  of  the  court,  out  of  court,  and  without  notice,  and  the 

31  Hun,  20.    particular  judge  is  not  specially  designated  by  law,  it  may 

13  Abb.  N.  be  made  by  any  judge  of  the  court,  in  any  part  of  the  State; 

Sin*"    76     or  except  to  stay  proceedings  after  verdict,  report,  or  deci- 

"°*    *    sion,  by  a  justice  of  the  supreme  courc,   or  by  the  county 

judge  of  the  county  where  Uie  action  is  triable,  or  in  which. 

the  attorney  for  the  applicant  resides.    Where  such  an  order 

grants  a  provisional  remedy,  it  can  be  vacated  only  in  the 

mode  specially  prescribed  by  law;  in  any  other  case,   it 

may  be  vacated   or  modified,  without  notice,  by  the  judge 

who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

§  773.  The  limitation,  contained  in  the  last  section,  of  tne 
county  judges^  who  may  make  an  order,  does  not  apply  to  a 
case  where  it  is  prescribed  in  this  act,  in  general  words,  that 
a  particular  order  may  be  made  by  a  county  judge,  or  by  any 
county  judge. 

§  774.  lAm'd  1877.]  An  order,  made  by  a  judge  of  a 
court  other  than  the  court  in  which  the  action  is  pending,  may 
be  reviewed  in  the  same  manner,  as  if  it  was  made  by  a  judge 
of  the  court,  in  which  the  action  is  pending. 

27  Hun,  21.         §  776,     AnVd  1877.]    An  order  to  stay  proceedings  in  an 

2  Civ.  Pra    action,  for  a  longer  time  than  twenty  days,  shall  not  be  made 

'^-  by  a  judge,  out  of  court,  except  to  stay  proceedings  under  an 

order  or  judgment  appealed  from,  or  where  it  is  made  upon 

notice  of  the  application  to  the  adverse  party,  or  in  cases 

where  special  provision  is  otherwise  made  by  Jaw. 

§  776.  If  an  application  for  an  order,  made  to  a  judge  of 
the  court,  or  to  a  county  judge,  is  wholly  or  partly  refused, 
or  granted  conditionally,  or  on  terms  ;  a  subsequent  applica- 
tion, in  reference  to  the  same  matter,  and  m  the  same  stage  of 
the  proceedings,  shall  be  made  only  to  the  same  judge,  or  to  the 
court.  If  it  is  made  to  another  judge,  out  of  court,  an  ordei- 
granted  thereupon  must  be  vacated  by  the  judge  who  made 
it ,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the  appli- 
cation, by  any  judge  of  the  court,  upon  proof,  by  affidavit,  of 
the  facts. 

f777  Where  an  application  is  made  to  the  court  for 
gment,  it  cannot  be  withdrawn,  without  the  express  per- 
mission of  the  court ;  and  a  subsequent  application  for  judg 
ment  shall  not  be  made,  at  a. term  held  by.  another  judge,  ex- 
cept where  the  first  application  is  so  withdrawn ;  or  where 
the  directions,  given  thereupon,  require  an  act  to  be  done, 
before  judgment  can  be  rendered  ;  or  where  the  fact  of  the 
former  application  is  stated,  and  the  proceedings  thereupon. 
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TIME. 
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and  subsequent  thereto,  are  fully  set  forth,  in  the  papers  upon 
which  the  application  is  made. 

§  778.  A  person  making  an  application,  forbidden  by  the 
last  two  sections,  with  knowledge  of  the  previous  application, 
shall  be  punished  by  the  court,  lor  a  contempt. 

§  770.  [Am>d  1877,  1879.  1882,  1884.1  Where  costs  of  a 
motion,  or  any  other  sum  oi  money,  directed  by  an  order  to 
be  paid,  are  not  paid  within  the  time  fixed  for  that  purpose 
by  the  order,  or  if  no  time  is  so  fixed,  within  ten  days  after 
tne  service  of  a  copy  of  tho  order,  an  execution  against  the 
personal  property  only  of  the  party  required  to  pay  the 
same,  may  be  Issued  by  anv  party  or  person  to  whom  the 
said  costs  or  sum  of  money  is  made  payable  by  said  order,  or 
in  case  permission  of  the  court  shall  be  first  ootained  by  any 
party  or  person  having  an  intc/est  m  compelling  payment 
thereof,  which  execution  shall  be  in  the  same  form,  as  nearly 
as  may  be,  as  an  execution  upon  a  judgment,  omitting  the  j-e- 
citalsand  directions  relating  to  rtsl  property  ;  and  all  pro- 
ceedings on  the  part  of  the  party  required  to  pay  the  same, 
except  to  review  or  vacate  the  order,  are  stayed  without  fur- 
ther direction  of  the  court,  until  the  payment  thereof.  But 
the  adverse  party  may,  at  his  election,  waive  the  stay  of  pro- 
ceedings, w  here  the  order  directs  that  the  cost  of  a  motion 
abide  tne  event  of  the  action,  or  where  costs  of  a  motion, 
awarded  by  an  order,  have  not  been  collected  when  finiU 
judgment  is  entered,  they  may  be  taxed  as  nart  of  the  costs 
of  the  action  or  set  off  against  costs  awardea  to  the  adverse 
party,  as  the  case  requires.  But  nothing  herein  contained 
shall  be  so  constinied  as  to  relieve  a  party  or  person  from 
punishment  as  for  contempt  of  court  for  disobediance  to  an 
order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

TITLE  VI. 
Miscellaneotts  practice  reffiUations. 

ABTiCLB  1.  General  regulations  respecting  time. 

2.  Preferred  and  deferred  causes. 

3.  Servibe  of  papers. 

4.  Discovery  of  books  and  papers. 

5.  General  regulations  respecting  bonds  and  andertakiogs. 

6.  Other  matters. 

ARTICLE  FIRST. 
General  Regulations  RESPEcriNa  Time. 


14  Hun,  1. 

10  Daly,  n. 

26  Hun,  618. 

13   Abb.  N. 

C.  374. 

2  Dem.  486. 

38  Han,  389. 

6  Dem  299. 

38  Han,  521. 

20Abl>.N.C. 

292 

8N.Y.State 

Rep.  568. 

62HUU.461. 

6N.Y.Supp. 

612. 

24N.YJ9tate 

25;  Id.  811; 

32  Id.    Z8S; 

Id.  98S. 

SOAbb.lV.a 

33 

142N.Y.  312. 


2  780.  Notice  of   motion,  to    be 
eight  days. 

781.  How  time  enlarged,  before 

its  expirntion. 

782.  Copy  of  affidavit  must  be 

served. 

783.  Belief  after  time  has  ex- 

pired. 
78 1.  When  time  cannot  bo  ex- 


tended. 
g  785.  Qua!  ifieatioa    of  last  sec- 
tion. 

786.  Orders  in  certain  actions ; 

hovr  published. 

787.  Time   for    publication   of 

notice;  how  computed. 

788.  [Repealed  1892.] 


§  780,  lArn'd  1890.]    Where  special  provision  is  not  other-  i  civ.   Pro. 
wise  made  by  law,  or  by  the  general  rules  of  practice,  if  notice   17,  464. 
of  a  motion,  or  of  any  other  proceeding  in  an  action,  before  a   26  Hnn,  2)4; 
court  or  a  judge,  is  necessary,  it  must,  if  personally  sei-ved,  49  Id.  2S8. 
be  served  at  least  eight  days  before  tne  time  appointed  for  X/^****;^'^* 
the  hearing  ;  unless  the  court  or  a  judge  thereof,  or  a  county  lo6°i38N  y' 
judge  of  the  county  where  the  action  is  triable,  or  in  which  -ges! 
the  attorney  for  the  applicant  resides,  u|x>u  an  aijidavit  fjiow 
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TIME. 


§§  781-787 


llAbb-N-C. 
233. 


11  Abb.   N. 

C.  233 

62  How.  Pr. 

460;  66    Id. 

391. 

14  Abb.    N. 

C.  610. 

14N.Y.State 

Rep.  8. 

6  Month.  L. 
Bui.  31 
80  Hun,  267. 
6  Misc.  614. 


ing  grounds  therefor,  makes  an  order  to  show  cause  why  the 
appucation  should  not  be  granted  ;  and,  in  the  order,  directs 
that  service  thereof,  less  than  eight  days  before  it  is  return- 
able, be  sufficient. 

§  781.  Where  the  time,  within  which  a  proceeding  in  an 
action  after  its  commencement,  must  be  taken,  has  begun  to 
run,  and  has  not  expired,  it  may  be  enlarged,  upion  an  affidavit 
showing  grounds  therefor,  by  the  court,  or  by  a  judge  author- 
ized to  make  an  order  in  the  action. 

Jt  782.  In  a  case  specified  in  the  last  two  sections,  the 
davit,  upon  which  the  order  was  granted,  or  a  copy  there- 
of must  be  served  with  a  copy  of  the  order  ;  otherwise,  the 
order  may  be  disregarded. 

§  783.  After  the  expiration  of  the  time,  within  which  a 
pleading  must  be  made,  or  any  other  proceeding  in  an  action, 
after  its  commencement,  must  be  taken,  the  court,  upon  goM 
cause  shown,  may,  in  its  discretion,  and  upon  such  terms  as 
justice  requires,  relieve  the  party  from  the  consequences  of 
an  omission  to  do  the  act,  and  allow  it  to  be  done  ;  excepc  as 
otherwise  specially  prescribed  by  law. 

6N.Y.  Supp.  681. 

§  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the 
time,  fixed  by  law,  within  which  to  commence  an  action  :  or 
to  take  an  appeal ;  or  to  apply  to  continue  an  action  wiere  a 
party  thereto  has  died,  or  has  incurred  a  disability  for  the 
time  fixed  by  the  court,  within  which  a  supplemental  com- 
plaint must  be  made,  in  order  to  continue  an  action  ;  or  an 
action  is  to  abate,  unless  it  is  continued  by  the  proper  parties. 
A  court,  or  a  judge^  cannot  allow  either  of  those  acts  to  be 
done,  after  the  expiration  of  the  time  fixed  by  law,  or  by  the 
order,  as  the  case  may  be,  for  doing  it ;  except  in  a  case 
specified  in  the  next  section. 

§  786.  [Awi'd  1877.]  Where  a  party  entitled  to  appeal 
from  a  judgment  or  order,  or  to  move  to  set  aside  a  final 
judgment  Tor  error  in  fact,  dies  either  before  or  after  this 
chapter  takes  effect,  and  before  the  expiration  of  the  time 
within  which  the  appeal  may  be  taken,  or  the  motion  made,  the 
couH  may  allow  the  appeal  to  be  taken,  or  the  motion  to  be 
made,  by  the  heir,  devisee,  or  personal  representative  of  the 
decedent,  at  any  time  witnin  four  months  after  his  death. 

§  786.  Where  an  action  is  brought  for  the  collective  bene- 
fit of  the  creditors  of  a  person,  or  of  an  estate,  or  for  the 
benefit  of  a  person  or  persons,  other  than  the  plaintiff,  who 
will  come  in  and  contribute  to  the  expense  of  the  action, 
notice  of  a  direction  of  the  court,  contained  in  a  judgment  or 
order,  requiring  the  creditors,  or  other  person  or  persons  to 
exhibit  their  demands,  or  otherwise  to  come  in,  must  be  pub- 
lished, once  in  each  week,  for  at  least  three  successive  weekd^ 
and  as  much  longer  as  the  court  directs,  in  the  newspaper, 
published  at  Albany,  in  which  legal  notices  are  requirea  to  be 
published,  and  in  a  newspaper,  published  in  the  county  where 
xhe  act  is  required  to  be  done.* 

§  787.  The  period  of  publication  of  a  legal  notice,  in  ao 
action  or  special  proceeding,  brought  in  a  court,  either  of 
record  or  not  of  record,  or  before  a  judge  of  such  a  court, 
must  be  computed,  so  as  to  exclude  the  first  day  of  publical 

♦  See  Jj.  1S81,  '♦.  1:J3,  ropcrtling  f^ll  ftcts  providing  for  a  State  pa^er. 
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tion,  and  include  the  day,  on  which  the  act  or  event,  of  which 
notice  is  given,  is  to  happen,  or  which  completes  the  full  period 
of  publication. 

§  788-      [Repealed    by  Statutory  Consti notion   Law. 
L.  1892,  c.  677.] 

ARTICLE  SECOND. 

Preferred  and  Deferred  Causes. 

i  789.  Preference  of  certain  act-  §  793.  When  an  order  is  neces- 

ioDS  by  the  people.  pary. 

790.  Id.;  of  criminal  actions.  794.  When  canse  passed,  how 

791.  Id. ;  among  civil  actions.  placed  upon  the  calendar. 

792.  Id. :  in  mandamas  or  pro-  795.  Note  of  issae  to  slate  time 

hioition.  when  passed. 

§  *780.  A  trial,  a  motion,  appeal,  or  hearing,  in  an  action  by 
the  people  to  recover  money,  funds,  credits,  or  other  property, 
hel<P»or  owned  by  the  State,  or  held  or  owned,  officially  or 
otberv^ise  for,  or  m  behalf  of,  a  public  or  governmental  in- 
terest, by  a  municipal  or  other  public  corporation,  or  by  a 
board,  officer,  custodian,  agency  or  a^ent  or  the  State,  or  of  a 
city,  county,  town^  village,  or  other  division,  subdivision,  de- 
partment, or  portion  of  the  State,  which  the  defendant  has, 
without  right,  obtained,  received,  converted,  or  disposed  of  ; 
or  to  recover  damages,  or  other  compensation,  for  so  obtain- 
ing, receiving,  paying^  converting,  or  disposing  of  the  same  ; 
or  the  aiding  or  abetting  thereof ;  is  entitled,  on  the  applica- 
tion of  the  Attorney-General,  to  a  preference  over  any  other 
business,  at  a  term  or  sitting  of  any  court  of  the  State,  irre-  ' 

spective  of  its  place  upon  the  calendar. 

§  rrQO.  A  criminal  action,  including  an  appeal  or  other 

proceeding  in  a  criminal  cause,  is  entitled,  under  the  direction 

of  the  court^  to  preference  in  tne  trial  or  t^earing  thereof,  over 

all  civil  actions  and  special  proceedings,  except  as  prescribed 

in  the  last  section. 

25  Hun,  490. 

§  791.     lAm'd  1877, 1879, 1882,  1883,  1884,  1887,  1895.]  f  N.Y.627. 
'"ivil  caases  are  entitled  to  preference  among  themselyes,  in  pj^^  1^3 
the  trial  or  hearing  thereof,  in  the  following  order,  next  after  91  n.Y'.  239. 
the  caases  specified  in  the  last  section  bat  one: 

1.  An  action  or  special  proceeding  brought  by  or  against  92  N.Y.  647. 
-the  people  of  the  State,  or  by  or  against  any  State  officer  or 

board  of  State  officers  as  such,  and  in  which  the  people  or 
such  officer  or  board,  appear  by  the  Attorney-GenersQ  ;  where 
the  Attorney-General  has  given  notice,  at  the  time  of  ser\ice 
or  notice  of  trial  or  argument,  of  a  particular  day  in  the 
term  on  which  he  will  move  it.  If  the  action 'or  special  pro- 
ceeding is  not  moved  by  him  for  trial  or  argument  on  that 
day,  or  as  soon  thereafter  in  the  same  term  as  the  court  can 
hsar  it,  the  other  party  may  then  move  the  trial  or  argument; 
otherwise  it  shall  not  be  moved  out  of  its  order  at  that  term, 
except  by  the  special  order  of  the  court. 

2.  An  action  or  special  proceeding  in  which  the  mayor,  aid' 
ermen  and  commonalty  of  the  city  of  New  York,  or  a  board 
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of  officers,  eieTcisiug  powera,  cocferred  b;  a  statute  for  ths 

ErotectioD  of  pablic  nealtb,  of  public  or  private  pcopert;,  or 
>t  the  preventioQ  or  punibhmcnt  of  Tiolntions  ot  a  Btalule 
relatiog  to  eictier  of  those  subject-,  or  the  commissionera  of 
pilot-i  ID  the  olt;  ot  New  York,  are  parties;  where  a  notice 
simikr  to  t'.e  notice  prescribed  in  the  last  subdiTision.  bss 
bean  servad  by  their  attorney  at  the  time  of  service  of  the 
notice  of  trial  or  argnment.  The  provisions  of  the  last  anb- 
divisiou,  rplaticg  to  moving  the  tnal  oi  argument,  apply  to 
a  uanse  within  this  suhdivisioa. 


3.  In  the  oonrt  of  appeals  or  the  snpreme  oonrt,  an  appeal 
taken  by  either  party,  in  aa  action  or  special  proceeding, 
other  than  as  specified  in  sabdiviaton  first  of  this  seotiou, 
where  the  people  of  the  f^tate,  or  a  board  of  State  officers  are 
Bole  parties,  or  a  State  officer  ia  sole  party,  plaintiff  or  de- 
fendant. 


4.  In  the  conrt  of  appeals,  an  aolion,  a  party  to  which  h 
died,  pending  the  action,  where  the  pendency  of  the  actic 
prevents  a  final  settlement  of   the  esiate  of  the  deceased 


5.     [Am'd  1895,  anundmeni  to  take  fffcct  SepUmber 
In  hd;  oonit,  an  action  or  apecial  proceeding  in  i 
executor,  or  an  adiniuislrator,  or  an  infant,  o' 
pointed  by  the  court,  or  a,  {general  assignee  for  the  b( 
creditors,  or  the  committee  of  a  lunatic  or  nn  idiot,  (_   .  _. 
ditor  of  a  deceased  insolvent  rfebt'>c  suing  for  the  benefit  of   ' 


hituself  and  other  creditors  interested  ii 


.r  prop- 


erty of  such  deceased  debtor  where  a  right  of  nction  is  given 
by  express  provision  of  law,  ia  the  sole  plaintiff  or  sole  de- 
fendant; an  action  or  special  prooeedingfor  theconstrnction 
of,  or  an  a-ljudication  upon  a  will,  in  which  the  admjniutra- 
tor,  with  the  will  anneieil,  or  the  exeoator  of  the  will  is 
j<:dned,  as  plaintiff  or  defendant,  with  one  or  more  other  par- 
liea,  and  in  the  court  of  appeals  or  the  supreme  court,   an 
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appeal  from  the  decree  or  decision  of  a  surrogate's  court,  de- 
terminiBg  a  will  to  be  valid  and  admitting  it  to  probate,  or 
determining  an  instrument  offered  for  probate  as  a  will  to  be 
invalid  or  not  entitled  t<>  probate  as  such,  or  granting  gen- 
eral letters  of  administration  or  directing  the  distribution  of 
a  f  and  or  payment  of  money  by  an  executor  or  an  adminis- 
trator in  pursuance  of  an  order  or  decree  made  on  an  inter- 
mediate, final  or  judicial  accounting  or  otherwise  by  an 
administrator  or  an  executor. 


6.  [Am*d  1895,  amendment  to  take  effect  September  1,  1895.]   92  n.  Y  646. 
An  action  for  dower,   where  the  plaintiff  makes  proof  by     "    ' 
idS&davit,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  she  has  no  sufficient  means  of  support,  aside  from  the 
estate  in  controversy;  an  action  for  the  partition  of  real 
property. 


7.  An  action  against  a  corporation  or  joint-stock  associa- 
tion, issuing  bank  notes  or  any  kind  of  paper  credits  to  dr- 
colate  as  money,  or  by  or  against  the  receiver  of  such 
corporation  or  association.  An  action  in  which  a  county  or 
town  is  sole  plaintiff  or  defendant. 


8.  An  action  against  a  corporation  founded  upon  a  note  or  ii3  N  Y  6i7. 

other  evidence  of  debt,  for  the  absolute  payment  of  money.  iSAbb.N.c. 

An  action  upon  an  undertaking  given  upon  an  appeal  to  the  21  Hun  409. 
court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
conrt  of  appeals. 


9.  An  action  against  a  sheriff,  in  his  official  capacity,  or  an 
action  by  a  sheriff  or  late  sheriff,  to  recover  for  a  breach  of 
the  obligation  of  a  bond  or  bonds,  or  an  instrument  or  iustru- 
ments  of  indemnity,  or  an  undertaking  or  undertakings  given 
to  him  in  his  official  capacity. 
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4  Civ.  Pro.       10.  A  cause  entitled  to  preference  by  the  general  rnles  ( f 

201.  practice,  or  by  the  bpecial  order  of  the  court  in  the  partiiiiilar 

139  Id  645/   ^*8®'    Where  an  issue  of  law  and  an  issue  of  fact,   or  two  or 

more  other  questions  of  different  natures,  come  before  tiiv 

same  term  of  the  court  for  trial  or  hearing,  the  preference 
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gi\ea  by  this  section  affects  only  the  order  in  which  the  is- 
sn-^s  or  questions  of  the  same  nature  are  to  be  disposed  of. 

§  792.  [Am'd  1895,  amendment  io  take  effect  January  1, 
1896.3  Where  a  writ  of  mandamns  or  of  prohibition  has 
bor^n  issued  from  the  appellate  divisiou  of  the  supreme  court 
to  a  special  term,  or  a  judge  of  the  same  court,  the  cause 
may,  in  the  discretion  of  the  court,  or,  where  an  appetd  is 
taken  therein  to  the  court  of  appeali^,  in  the  discreuon  of 
that  conrt,  be  preferred  over  any  of  the  causes  specified  in 
the  last  section. 

§  793.     [  ^w'(^  1879,  1888,  1895,  amendment  to  take  effect         <^ 
Sepirmber  1,  1895.  J     Where  the  right  to  a  preference  depends        /  S^  ^  6 
upon  facts  which  do  not  appear  in  the  ideadiogs  or  other 
papers  upon  which  the  c.iuse  is  to  be  tried  or  heard,   the 
party  desiring  a  preference  must  procure  an  order  therefor 
from  the  court,  or  aj  udge  thereof,  upon  notice  to  the  adverse 
party.     A  copy  of  the  order  must  be  served  with  or  before 
the  notice  of  trial  or  argument.     Such  aa  order  is  not  appeal- 
able, but  it  may  be  vacated  by  the  judge  or  judges  holding 
the  term  at  which  the  preferred  cause  is  noticed  for  trial  or 
hearing.    But  a  preliminary  order  is  not  requisite  in  a  case 
embraced  within  subdivision  first  or  second  of  the  lat-t  sec- 
tion but  one.  and  the  order  iu  a  case  embaced  within  sub- 
division sixth   thereof   may  be  made    ex    parte,    nnd    is 
conclusive.    Where  no  order  is  required,  a  claim  for  \  reft  r- 
ence,  specifying  the  provision  of  law  under  which  the  claim 
is  made,  may  be  inserted  in  the  note  of  issue  to  be  filed  with 
the  clerk,  and  it  shall  then  be  the  duty  of  such  clerk  to  place 
such  cause  in  its  proper  pLice  aoiong  the  pref<^rred  causts  at 
the  head  of  the  calendar;  except  thut  in  the  counties  ot*  New 
York  and  Kings  nnd  the  seventh  judiciul  district,  no  action 
or  special  proceeding  shall  be  placed  as  a  preferred  c.iuse 
upon  the  calendar  of  any  circuit  conrt  or  trial  term  or  special 
t'iYvn.  of  any  court  as  herein  provided,  but  the  party  desiring 
a  preference  of  any  cause  nhall  Rerve  upon   the  opposite 
party  with  his  notice  of  trial,   a  notice  that  an  application 
will  be  mide  to  the  court  at  the  opening  thereof,  for  leave 
to  move  the  same  as  a  preferred  cause,  and  if  the  right  to  a 
preference  depends  upon  facts  which  do  not  appear  in  the 
pleadings  or  other  papers  upon  which  the  case  is  to  be  tried 
the  notice  must  be  accompanied  by  an  affidavit  sho  wine;  such 
facts.     In  said  comities  of  New  York  aud  Rings  and  in  the 
seventh  judicial  district,    the  application  for  a  preference 
shall  be  made  at  the  opening  of  the  court,  and  if  it  shall  ap- 
pear that  the  cause  is  entitled  to  a  preference  atid  is  intended 
to  be  move  I  for  trial  at  the  term  nt  which  the  application  is 
made,  the  court  may  direct  that  it  shall  be  bo  heard. 

§794.     [Bepealed  \%^h^  takes  effedJanuary  1,1%^%.] 

§  796.     [Repealed  1895,  takes  (ffect  January  1,  1896.] 

ARTICLE  THIRD. 
Sbrvicb    of    Papbbs. 

I  796.  Pap«r  may  be  served  per-       §  797.  Other  modes  of  serrice. 

Bonally.  Style  and  weight  798.  Doable  time  when  served 

of  paper  regulated.  through  the  post-oflice. 
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2  799. 


SERVICE  OH'  PAPERS. 


%%  796-798 


800. 


When  paper  to  be  nerved 
on  attorney;  when  ser- 
vice not  required. 

When  service  may  be  made 
on  clerk  for  non-resident. 


^«ll 


g  801.  Service  through  branch 
post-office  in  New  Yoric 
city. 
802.  This  article  not  applicable 
to  service  of  summons, 
etc. 

6M{9c  513.  §  796.  [^m'd  1888.]  A  notice  or  other  paper  in  an  action 
may  be  served  on  a  party  or  an  attorney  either  bjr  delivering 
it  to  him  personally  or  in  the  manner  prescribed  in  the  next 
section.  All  papers  so  served  or  required  to  be  filed  in  an 
action,  shall  be  plainly  and  le^bly  written  or  printed  in  black 
ink  upon  durable  paper  of  ffood  material,  and,  if  imprinted  by 
typewriter,  such  paper  shall  be  of  linen  quality  equal  in 
weight  to  sixteen  pounds  to  the  double  cap  ream,  of  seven- 
teen by  twenty-eight  inches  in  size,  and  service  of  filing  of 
papers  printed  or  written  upon  such  paper  with  such  ink  shall 
be  deemed  a  compliance  with  the  terms  of  this  section.  The 
transcribed  minutes  of  a  stenographer  taken  in  any  civil  or 
criminal  action,  or  in  any  hearing  or  special  proceeding,  civil 
or  criminal,  shall  be  written  or  typewritten  on  paper  of  the 
size  hereinafter  specified ;  ahd  all  ca^es,  briefs,  points  or 
other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
,  printed  (when  required  to  be  printed  by  the  rules  of  any 

court)  on  paper  of  a  uniform  size,  as  follows :  The  paper 
-must  be  ten  and  one  half  inches  by  eight  inches,  and  bound  on 
the  edge  of  the  greatest  length. 

§  797.  [Am'd  1879.]  Where  the  service  is  not  personal,  it 
may  be  made  as  follows : 

1.  Ufjon  a  party  or  an  attorney,  through  the  post-office,  by 
depositing  the  paper,  properly  enclosed  m  a  post-paid  wrap- 

§er,  in  the  post-office  of  the  party  or  the  attorney  serving  it, 
irected  to  the  person  to  be  served,  at  the  address,  within 
the  State,  desi^ated  by  him  for  that  purpose,  upon  the  pre- 
ceding papers  in  the  action ;  or,  where  he  has  not  made  such 
a  designation,  at  his  place  of  residence,  or  the  place  where  he 
keeps  an  office,  according  to  the  best  information  which  can 
conveniently  be  obtained  concerning  the  same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by 
leaving  the  paper  with  his  partner  or  clerk  therein,  or  with  a 
person  having  charge  thereof. 

8.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his 
office,  and  the  service  is  made  between  six  o'clock  in  the 
morning  and  nine  o'clock  in  the  evening,  either  by  leaving  it. 
in  a  conspicuous  place  in  his  office,  or  b^  depositing  it,  inclosed 
in  a  sealed  wrapper,  directed  to  him  in  his  office  lett<er-box ; 
or,  if  the  office  is  not  open,  so  as  to  admit  of  leaving  the  paper 
therein,  and  there  is  no  office  letter-box,  by  leaving  it  at  nis 
residence,  within  the  State,  with  a  person  of  suitable  age  and 
discretion. 

4.  Upon  a  party,  by  leaving  the  paper  at  his  residence 
within  the  State,  between  six  o'clock  m  the  morning  and  nine 
o'clock  in  the  evening,  with  a  person  of  suitable  age  and  dis- 
cretion. 

§  798.  Where  it  is  prescribed  in  this  act,  or  in  the  general 
rules  of  practice,  that  a  notice  must  be  given,  or  a  paper  must 
be  served,  within  a  specified  time,  before  an  act  is  to  be  done; 
or  that  the  adverse  party  has  a  specified  time,  after  notice  or 
service,  within  which  to  do  an  act ;  if  service  is  made  through 
the  post-office,  the  time  so  required  or  allowed  is  double  tBe 


2  Abb.  N.  C. 
464;  21    Id. 
214.       • 
3:^N.Y.  State 
Rep.  818. 


12N.Y.8tate 
Rep.  663. 


23N.Y.8tate 
Rep.  396 


^ 
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time  specified  •  except  that  service  of  notice  of  trial  may  be 
made,  throughHhe  post-ofBce,  not  less  than,  sixteen  days  before 
the  day  of  trial,  including  the  day  of  service. 

§  *700.  Where  a  party  has  appeared,  a  notice  or  other 
paper,  required  to  be  served  in  an  action,  must  be  served  up- 
on his  attorney.  If  a  defendant  has  not  appeared^  service  of 
a  notice  or  other  paper,  in  the  ordinary  procedmgs  in  the 
action,  need  not  be  made  upon  him,  unless  he  is  actually  con- 
fined in  jail,  for  want  of  bail. 

§  800.  Where  a  party  to  an  action,  who  has  appeared  in 
person,  resides  without  the  State,  or  his  residence  cannot, 
with  reasonable  diligence,  be  ascertained,  and  he  has  not 
designated  an  address,  within  the  State,  upon  the  preceding 
papers,  service  of  a  paper  upon  him  may  oe  made,  by  serv- 
ing it  on  the  clerk. 

§  801.  In  the  city  of  New  York,  where  a  paper  is  served,    ?  1081,  Con" 
or  a  return  is  made,  through  the  post-office,  the  deposit  of  the   sol.  Act. 
package  in  a  branch  post-office  has  the  same  effect,  as  a 
deposit  in  the  general  or  principal  post-office  of  that  city. 

§  802.  This  article  does  not  apply  to  the  service  of  a  sum-   80  Hun,  483. 
mons,  or  other  process ;  or  of  a  paper  to  brin^  a  party  into 
contempt ;  or  to  a  case  where  the  mode  of  service  is  specially 
prescribed  by  law. 

ARTICLE  FOURTH. 

Discovery  of  Books  and  Papers. 

I  803.  Goart  may  direct  discovery  vacated. 

of  books,  etc.  g  807.  Proceedings  upon  the  re- 

804.  Rules    to    prescribe    the  turn  of  the  order. 

cases,  etc.  808.  Penalty  for  disobedience. 

805.  Petition  for  discovery,  and  809.  Effect  of  papers,  etc.,  pro- 

order  thereupon,  duced. 

806.  Order,  when  and  by  whom 

§  803.  A  court  of  record,  other  than  a  justices'  court  in  20  Abb,  N. 

a  city  has  power  to  compel  a  party  to  an  action  pending  C.  2lo. 

therein,   to  produce  and  discover,  or  to  give  to  the  other  ^6  Hun,  M9. 

party,  an  inspection  and  copy,  or  permission  to  take  a  copy,  JJ  ct  (J  2 

of  a  book,  document  or  other  paper,  in  his  possession  or  under  g.Jiei    ' 

his  control,  relating  to  the  merits  of  the  action,  or  of  the  de-  15  N.Y.State 

fence  therein.  Rep.  73:j. 

§  804.  The  general  rules  of  practice  must  prescribe  the  ^^*     ' 

cases,  in  which  a  discovery  or  inspection  may  be  so  compelled, 
and  the  proceedings  for  that  purpose,  where  the  same  are  not 
prescribed  in  this  act. 

g  805.  To  entitle  a  party  to  procure  such  a  discovery  or  53  n.Y.  Sup- 
insi>ection,  he  must  present  a  petition,  praj'^ing  therefor,  and   er.  Ct.'(J.  A 
verified  by  affidavit,  to  the  court,  or  to  a  judge  authorized  to  8.)  263. 
make  an  order  in  the  action ;  upon  which  an  order  may  be 
made,   directing  the  party,  agamst  whom  the  discovery  or 
inspection  is  sought,  to  allow  it,  or,  in  default  thereof,  to  show 
cause  before  the  court,  at  a  time  and  place,  and  upon  a  notice. 
therein  specified,  why  the  prayer  of  the  petition  should  not 
be  granted ;  and,  if  necessary  or  proper,  tnat  his  proceedings 
be  stayed  until  the  hearing  of  the  application,  although  the 
stay  exceeds  twenty  days. 

§  806.  An  order,  made  as  prescribed  in  the  last  section, 
may  be  vacated,  by  the  judge  who  panted  it,  or  by  the  court, 
upon  satisfactory  proof,  by  affidavit ; 
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1.  That  it  ought  not  to  have  been  granted,  or  that  it  has 
been  complied  with ;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  or  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  in- 
spected. 

10  Civ.  Pre,       §  8©*7.  Upon  the  return  of  the  order  to  show  cause,  the 
178.  court  majr  make  such  an  order,  with  respect  to  the  discoverv 

or  inspection  prayed  for,  as  justice  requires.  Where  either  k 
directed,  a  referee  may  be  appointed  by  the  order^  to  direct 
and  superintend  it ;  whose  certificate^  unless  set  aside  by  the 
court,  is  presumptive,  and,  except  m  proceedings  for  con- 
tempt, conclusive  evidence,  of  compliance  or  non-compliance 
with  the  terms  of  the  order.  A  fixed  sum,  not  exceeding 
twenty  dollars,  may  be  added  to  the  costs  of  the  motion,  for 
the  fees  of  the  referee. 

§  808.  Where  an  order,  made  as  prescribed  in  the  last 
section,  directs  a  discovery  or  inspection,  the  party  in  whose 
behalf  it  was  made,  may,  upon  proof,  by  affidavit,  that  the 
adverse  party  has  failed  to  obey  it,  and  upon  notice  to  him, 
apply  to  the  court,  for  an  order  to  punish  him  for  the  failure. 
XJpon  the  hearing  of  the  application,  the  court  may,  upon  the 
payment  of  such  a  sum,  for  the  expenses  of  the  applicant,  as 
the  court  fixes,  and  upon  compliance  with  such  other  terms, 
as  it  deems  just  to  impose,  permit  the  party  in  default  to  com- 
ply with  the  order  for  a  discovery  and  inspection ;  and,  for 
that  purpose,  it  may  direct  that  the  application  to  punish  him 
stand  over  to  a  future  time.  Upon  tne  final  hearing  of  the. 
appUcation  to  punish  the  party  in  default,  the  court,  in  a 

E roper  case,  may  direct  that  his  complaint  be  dismissed,  or 
is  answer  or  reply  be  stricken  out,  and  that  judgment  be 
rendered  accordingly ;  or  it  may  make  an  order,  striking  out 
one  or  more  causes  of  action,  defences,  counterclaims,  or 
replies,  interposed  by  him  ;  or  tnat  he  be  debarred  from  main- 
taining a  particular  claim  or  defence,  in  relation  to  which  the 
discovery  or  inspection  was  sought.  Where  the  party  has 
failed  to  obey  an  order,  allowing  an  inspection  by  the  adverse 
party,  and  requiring  him  to  furnish  a  copy,  or  permit  a  copy 
to  be  taken,  the  court  may  also  direct  that  the  book,  docu- 
ment or  other  paper,  be  excluded  from  being  given  in  evi- 
dence ;  or  it  may  punish  the  party  for  a  contempt ;  or  both. 

§  809.  A  book,  document,  or  other  paper,  produced  under 
an  order,  made  as  prescribed  in  this  article,  has  the  same 
effect,  wnen  used  by  the  party  requiring  it,  as  if  it  was  pro- 
duced upon  notice,  according  to  the  practice  of  the  court. 

ARTICLE  FIFTH. 

General  Regulations  respecting   Bonds  and   Under- 
takings. 

g  81U.  Bonds*  undertakings,  etc.,       g  818.  When  several  sureties  mfff 
must  be  acknowledged.  justify, each  in  a  smaller 

811.  Party  need  not  join  with  sura. 

his  sureties ;   when   one  814.  Bonds,  etc;,  to  the  people 

surety  sufficient.  or  a  public  officer  for  the 

812.  Form  of  bond  or  underta-  benefit  of  suitor. 

king;   affidavit  of  sure-  815.  Bonds,  etc.,  not    affected 

ties  ;   approval  by  court  by  change  of  partie:). 

or  judge.  816.  Id.;  to  be  filed. 


"1 


§§810-«12        BONDS  AND  UNDEETAKINGS.  IbS 

§810.     [iim'd  1877.]    A  bond  or  nndertakiDg,  giyen  in  '      \\ 

an  action  or  special  proceeding,  as  prescribed  iu  this  act, 
must  be  acknowledged  or  iiroyed»  and  certified,  in  like  man- 
ner, as  a  deed  to  be  recorded. 

§  81  !•  *[ilm'dl886, 1895,  amendment  io  take  fffect  Septem-  67  How.Pr. 
her  1,  1895.]  Where  a  provision  of  this  act  requires  a  bond  273. 
or  undertaking,  with  sureties,  to  be  given  by,  or  in  behalf  of, 
a  party  or  other  person,  he  need  not  join  with  the  sureties  in 
the  execution  thereof,  unless  the  provision  requires  him  to 
execute  the  same  ;  and  the  execution  thereof  by  one  surety 
is  ^nfficient.  although  the  word  ** sureties''  is  used,  unless 
the  provision  expressly  require<4  two  or  more  sureties  ;  and 
the  execution  of  any  such  bond  or  undertaking  l»y  any 
fidelity  or  surety  company  authorized  by  the  laws  of  this 
State  to  transact  business,  shall  ha  equiyalent  to  the  execu- 
tion of  said  bond  or  undertaking  by  two  sureties  ;  and  such 
c  'mpany,  if  excepted  to,  shall  justify  through  its  office  rs  or 
attorney  in  the  mann^-r  reqnired  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  execute  any  such  bond 
or  undertaking  as  surety  by  the  hand  of  its  officers,  or 
attorney,  duly  authorized  thereto  by  resolution  of  its  board 
of  directors,  a  certified  copy  of  which  resolution,  under  the 
seal  of  said  company,  shall  be  filed  with  each  bond  or  under- 
taking. 

§  812.  [Am'd  1892,  1895,  amendment  to  take  effect  Sepifm-  ^  How.  Pr. 
her  i^  1890.]  A  bond  or  und*»rtaking,  executed  by  a  surety  '^^' 
or  snreti!  s,  as  prescribed  in  th>s  act,  must,  where  two  or 
more  persons  execute  it,  be  joint  nn<l  several  in  fortn;  and, 
exc-pt  when  executed  by  a  fidelity  or  surety  company,  or 
whei  otherwise  expressly  prescri'  (d  by  law,  it  must  be  ac- 
coTnpauied  with  the  amdayit  of  each  surety,  subjoined 
th  reto,  to  the  effect  that  he  is  a  resident  of  and  a  house- 
holder or  a  frjeholder  within  the  State,  and  is  worth  the 
penalty  of  the  bon«i,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  which  he  owes  or 
has  incurred,  and  (xclusive  of  propeity  exempt  by  law  from 
levy  and  sale  under  an  execution.  A  boi^  or  uuifertaking 
l^ven  by  a  party  without  a  surety  mu- 1  be  accompanied  by 
his  affidavit  to  tlie  same  effect.  The  bond  or  undertaking, 
except  as  otherwi-e  expressly  prescribed  by  law,  must  be 
approved  by  the  court  before  which  the  proceeding  is  taken, 
or  a  j  ndge  thereof,  or  the  judge  before  whom  the  proceeding 
is  t  iken.  The  approv  il  mast  be  indorsed  upon  the  bond  or 
nniertaki^g.  The  surety  or  sureties  or  the  represent^tivcK 
of  any  surety  or  surc^ties  upon  the  bond  of  any  trustee,  com- 
mittee, guardian,  assignee,  receiver,  executor,  administrator 
or  other  fiduciary,  may  present  a  petition  to  the  court  or 
judge  that  accepted  such  bond  praying  to  be  relieved  from 
farther  liability  as  such  surety  or  sureties  for  the  act  or  omis- 
sion of  the  principal  named  in  such  bond  occurring  tifter  the  # 
date  of  the  order  relieving  such  surety  or  sureties  hereinafter 


*See  L.  1893,  c.  720,  as  to  bonds  and  undertakings  by  guarantee 
corporations. 
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BONDS  AND  UNDERTAEfNGS. 


§813 


1  Dem.  171. 


provided  for  and  that  such  principal  be  required  to  show 
cause  why  he  should  not  account  and  give  new  suretit  s. 
Thereupon,  the  court  or  judge  must  issue  an  order  to  show 
caase  accordingly  and  may  restrain  sach  principal  from  act> 
iug,  except  to  preserve  the  trust  estate  nntil  further  order. 
Upon  the  return  of  the  order  so  issued,  if  tiie  principal  in 
the  ^ond  file  a  new  bond  in  the  usual  form  to  the  satisfaction 
of  the  court  or  jadge  within  sach  reasonable  time,  not  exceed- 
incr  five  days,  as  the  conrt,  or  judge  fixes,  the  court  or  judge 
must  make  a  decree  or  order  req^uiring  the  principal  to 
account  for  all  his  acts  and  proceedings  to  and  including  the 
date  of  such  order  and  to  fiie  such  account  within  a  time 
fixed  not  exceeding  twenty  days  and  releasing  the  surety  or 
sureties  petitioning  from  liability  upon  the  bond  for  any 
subsequeut  act  or  default  of  the  principal.  If  the  principal 
fail  so  to  file  such  bond  within  the  time  specified,  a  decree 
must  be  made  revoking  the  appointment  of  such  principal 
and  requiring  him  to  so  account,  and  file  such  account  wit  Lin 
twenty  days.  After  the  filing  of  an  account  as  requirnl  in 
this  section,  tlie  court  or  judge  must,  upon  the  petition  of 
the  surety  or  sureties,  or  the  representatives  of  such  surety 
orKureties,  issue  an  order  requiring  all  persons  interested  in 
the  estate  or  trust  funds,  to  attend  a  settlement  of  such  ac- 
count at  a  time  and  place  therein  specified,  and  upon  the 
trust  fund  or  estate  being  found  or  made  good  and  paid  over 
or  properly  secured,  the  surety  or  sureties  shall  be  discharged 
froiu  any  and  all  further  liability  upon  such  bond. 

§  813.  [Am'd  1885,  1894,  amendmeni  to  take  ^ect  Septem- 
ber 1,  1894.]  But  where  the  penalty  of  the  bond,  or  twice 
the  sum  specified  in  the  undertaking  is  five  thousand  dollars 
or  upwards,  the  court  or  judge  may,  in  its  or  his  dibcretion, 
allow  the  sum  in  which  a  surety  is  required  to  justify  to  be 
made  up  by  the  justification  of  two  or  more  sureties  each  in 
a  smaller  sum.  But  in  that  case  a  surety  can  not  justify,  in 
a  sum  less  than  five  thousand  dollars,  and  when  two  or  more 
sureties  are  required  by  law  to  justify,  the  same  person  can 
not  80  contribute  to  make  up  the  sum  for  more  t£an  one  of 
them.  It  shall  be  lawful  for  any  party  of  whom  a  bond  or 
undertaking  is  required  to  agree  with  his  sureties  for  the  de- 
posit of  aay  or  all  moneys  for  which  such  sureties  are  or  may 
be  held  responsible  with  a  trust  company  authorized  1  y  law 
to  receive  deposits,  if  such  deposit  is  otherwise  proper, and  for 
the  safe-keeping  of  any  or  all  other  depositable  assets  for 
which  such  sureties  may  beheld  responsible,  with  a  safe- de- 
posit company  authorized  by  law  to  do  business  es  such,  in 
such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets  or  any  part  thereof,  except  with  the  written  consent 
of  such  sureties,  or  an  ordt  r  of  the  court  made  on  such  notice 
^  to  them,  as  it  may  direct. 
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§  814.     [ArrCd  1895,  amendment  to  take  effect  January  1,   *  cir.  Pro. 
1896.]     Where  a  bond  or  undertaking  has  been  givOD,  as   looN  Y  2l» 
prescribed  by  law,  in  the  course  of  an  action  or  a  special 
proceeding,  to  the  people  or  to  a  public  officer,  for  the  benefit 
of  a  party  or  other  person  interested  and  proyision  is  not 
sp.  cisUy  made  by  law  for  the  prosecution  thereof ;  the  party 
or  other  person  so  interested  may  maintain  an  action  in  his      ^ 
own  name  for  a  breach  of  the  condition  of  the  bond,  or  of 
the  terms  of  the  undertaking;   upon  procuring  an  order 
gn\nting  him  leave  so  to  do.   The  order  may  be  made  by  the 
court  in  which  the  action  is  or  was  pending;  the  city  court  of 
the  city  of  New  York,  or  a  eounty  court,  if  the  bond  or  un-     ' 
dertakicg  was  given  in  a  special  proceeding,  pending  before 
a  judge  of  that  court;  or  in  any  other  case,  by  the  supreme 
court.     Notice  of  the  application  therefor  must  be  given,  as 
directed  by  the  court  or  judge,  to  the  persons  interested  in 
the  disposition  of  the  proceeds. 

§  815*  A  bond  or  undertaking,  given  in  an  acti<m  of 
special  proceeding,  as  prescribed  in  this  act,  continues  in 
force,  after  the  subRtitution  of  a  new  party  in  place  of  an 
original  party,  or  any  other  change  of  parties,  and  has  there- 
after the  same  force  and  effect,  as  if  then  given  auew,  in 
conform. ty  to  the  change  of  parties. 

f  8 1 6-  A  bon«l  or  undertaking,  required  to  be  given  by 
this  a  t,  must  be  filed  by  tbe  clerk  of  the  court;«except 
where,  in  a  speci-il  case,  a  different  disposition  thereof  is 
directed  by  the  court,  or  prescribed  in  this  act. 


AUTICLE  SIXTH. 
Othbb  Mattsbs. 


f  817.  Consolidating     cauBes    in 
same  court. 

818.  Id  ;  in  different  oonrta. 

819.  Id.;  byplaintiir. 

820.  Interpleader  by  order   in 

certain  cases. 

821.  D'smissal  of  complaint  for 

neglect    to    serve    suni- 
mouf:. 

822.  Id.;  for  neglect  to  proceed. 
8'Ii.  Feigned  issues  abolished. 


and  order  for  trial  substi- 
tuted. 
§  824.  Summons   and   pleadings 
to  be  fll  ed  wi  thin  ten  days 
after  service. 
825.  Papers  in  special  proceed- 
ings; where  to  be  filed, 
836.  Publication,   if   no   news- 
paper in  county. 
827.  Special   references  in  cer- 
tain cases. 


§  817-  When  two  or  more  actions,  in  favor  of  the  same 
plaintiff  against  the  same  defendant,  for  causes  of  action 
vrbich  xnay  be  joined,,  are  pending  in  the  same  court,  the 
court  may,  in  its  discretion,  by  order,  consolidate  any  or  all 
of  them,  into  one  action. 


12    Abb.  N. 
C.  68. 

90  N.  T.  812 
9   Civ.  Pro 
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COMPETENCY  Ob  WITNESSEa 


§S  828-32^ 


132  N.  7. 548. 


CHAPTER  IX. 

EVIDENCE. 

TITLE  I.— General   regulations  respecting   evidence, 

AND  the  competency  AND  MODE   OP  EXAMINA* 
TION  OF  A  WITNESa 

TITLE  II. — Compelling  the  attendance  and  testimony  of 

WITNESS. 

TITLE  III.— Depositions. 

TITLE  IV.— Documentary  evidence. 

TITLE    v.— Miscellaneous  provisions. 

TITLE  L 

OenercU  regulations  respecting  evidence,  and  the  competency 
and  mode  of  exam,ination  of  a  vntness. 

A&TicLEl. — Competency  of  a  witness;  evidence  in  particular  cases. 
2. — Administration  of  an  oatti  or  affirmation. 

ARTICLE  FIRST. 

Competency  of  a  Witness  ;  Evidence  in  Particular 

Cases. 


8  828 


No  witness  to  be  excluded 
by  reason  of  interest,  etc. 

When  party,  etc.,  cannot 
be  examined 

830.  Party  since  deceased. 

831.  When  husband    and  wife 
not  competent  witnesses. 

Conviction  for  crime,  not 
to  exclude  witness  ;  how 
conviction  proved. 

833.  Clergymen,  etc.,  not  to  dis- 

close confessions. 

834.  Physicians  not  to  disclose 

professional  information. 


g  835. 


829. 


832. 


Attorneys  and  counsellors 
not  to  disclose  communi- 
cations. 

Application  of  the  last 
three  sections. 

When  witness  not  excus- 
ed from  testifying. 

Evidence  of  party  may  be 
rebutted. 

Admission  by  member  of 
corporation. 

840.  Seal, presumptive  evidence 

of  consideration. 

841.  Presumption  of  death  in 

certain  cases. 


836. 
837. 
838. 
839. 


2Abb.N.  C. 

1. 

14  Hun,  418; 

16  Id.    367; 

19  Id.  35;  20 

Id.  156. 

79  N.  Y.  415. 

5Redf.l;Id. 

369. 

22  Hun,  444; 
Id.  460. 

23  Hun,  33; 
Id.  402. 

10  Week. 
Dig.  6. 
79N.Y.  415. 
81  N.Y.151; 
S6  Id.  302. 

24  Hun,  32; 
Id.  828. 

131  N.Y.  624. 

132  N.Y.  465. 


§  828.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  person  shall  not  be  excluded  or  excused  from  being  a 
witness,  by  reason  of  his  or  her  interest  in  the  event  of  an 
action  or  special  proceeding  ;  or  because  he  or  she  is  a  party 
thereto  ;  or  the  husband  or  wife  of  a  party  thereto,  or  of  a 
person  in  whose  behalf  an  action  or  special  proceeding  is 
Drought,  prosecuted,  opposed,  or  defended. 

g  829.  [AnVd  1877,  1881.]  Upon  the  trial  of  an  action,  or 
the  hearing  upon  the  merits  of  a  special  proceeding,  a  party 
or  person  interested  in  the  event,  or  a  person  from,  through 
or  under  whom  such  a  party  or  interested  person  derives  his 
interest  or  title  by  assignment  or  otherwise,  shall  not  be  ex- 
amined as  a  witness  in  his  own  behalf  or  interest,  or  in  behalf 
of  the  party  succeeding  to  his  title  or  interest  against  the  exe- 
cutor, administrator  or  survivor  of  a  deceased  person,  or  the 
committeof  a  lunatic,  or  a  person  deriving  his  title  or  interest 
from,  through,  or  under  a  deceased  pei'son  or  lunatic,  by  as- 
signment or  otherwise  concerning  a  personal  transaction  or 
communication  between  the  witness  and  the  deceased  persoo 
or  lunatic,  except  where  the  executor,  administrator,  sur\'^ivor. 
committee  or  person  so  deriving  title  or  interest  is  exaininea 
in  his  own  behalf^  or  the  testimony  of  the  lunatic  or  deceased 
person  is  given  m  evidence  concerning  the  same  transact- 
ion or  communication.    A  person  shall  not  be  deemed  inter* 
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§§  830-832        COMPETENCY  OF  WITNESSES. 
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ested  for  the  pnrpoRes  of  this  section  by  reason  of  being  a 
stockholder  or  officer  of  any  banldng  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  interested  in  the  event 
thereof. 

92  N.  Y.  239  ;  34  Htin  97  ;  95  N.  Y.  48  ;  3  Dem.  37  ;  Id. 
324 ;  35  Hun,  198  ;  37  Id.  526  ;  Id.  656  .  41  Id,  203  ;  104 N. 
Y.  606  ;  l(i5  Id.  332 ;  1  Conn.  203  ;  110  N.  Y.  613  ;  3  N.  Y. 
Supp.  618 ;  112  N.  Y.  426  ;  Id.  493 ;  113  Id.  386 ;  114  Id. 
287  ;  117  Id.  91  ;  Id.  500 ;  Id.  606 ;  ll8  Id.  46  ;  24  N.  Y. 
State  Bep.  322  ;  Id,  332  ;  Id.  686  ;  26  Id.  309  ;  2G  Id.  24  i ; 
Id.  694  ;  Id.  840  ;  27  Id.  90'J  ;  12<i  N.  Y.  530  ;  121  Id.  575  ; 
29  N.  Y;  State  Kep.  882 ;  33  Id.  775 ;  34  Id.  448  ;  124  N.  Y. 
487;  505;  126  Id.  652;  29  Abb.  N.  O.  444n;  137  N.  Y.  67; 
1:^8  Id.  625;  141  Id.  225,  389. 

§  830.  [Am'd  1878,  1879,  1893.]  Where  a  party  bas 
died  since  the  trial  of  an  actioD,  or  the  hearing  upon  the 
merits  of  a  special  proceeding,  the  testimony  of  the  deced- 
ent, or  of  any  person  who  is  rendered  incompetent 
by  the  provisions  of  the  last  section,  taken  or  read  in  evi- 
dence at  the  former  trial  or  hearing  may  be  given  or  read  in 
evi  lence  at  a  new  trial  or  hearing  by  either  party,  subject 
to  any  other,  legal  objection  to  the  competency  of  the 
witness,  or  to  any  legal  objection  to  his  testimony  or  any 
question  put  to  him.  The  testimony  of  any  witness  who 
has  died  or  become  insane  after  a  former  trial  or  hearing  of 
a  contested  proceeding,  a  special  proceeding  or  an  action 
may  be  read  upon  a  subsequent  trial  or  hearing,  by  any 
party  to  such  action  or  proceeding,  subject  to  legal  objec- 
tions. 

J  831.  [Am'd  1877,  1879,  1880.  1887.  i  A  husband  or 
e  is  not  competent  to  testify  against  the  other,  upon  the 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
special  proceeding,  founded  upon  an  allegation  of  adultery, 
except  to  prove  the  marriage  or  disprove  the  allogation  of 
adnltery.  A  husband  or  vife  shall  not  be  compelled,  or 
without  the  consent  of  the  ether  if  living,  allowed  to  dis- 
close a  confidential  communication  made  by  one  to  the  other 
dnrins<  marriage.  In  an  action  for  criminal  conver^^alion, 
the  plaintiff's  wife  is  not  a  competent  witness  for  the  plain- 
ti^,  but  she  is  a  competent  witness  for  the  defendant,  as  to 
any  matter  in  controversy  ;  except  that  she  cannot,  without 
the  plaintiff's  consent^  disclose  any  confiJenlial  communi- 
cation had  or  made  between  herself  and  the  plaintiff. 

§  332.  \Am*d  1S79,]  A  person  who  hns  been  convicted 
oi  ii  crime  or  misdemeanor  is,  notwithstanding,  a  compe- 
tent  witness  in  a  civil  or  criminal  action  or  special  pro- 
ceeding; but  the  conviction  may  be  proved  for  the  pur- 
pose of  affecting  the  weight  of  his  testimony,  either  by  the 
record,  or  by  his  cross-examination,  upon  which  he  must 
answer     any    question    relevant    to     that  inquiry ;    and 


88  K.  T.  351. 
96  Hun,  617; 
29  Id.  608. 
U2N.T.140. 
U3N.T.190. 


26  N.Y.State 
Bep.  863;. 11 
Id.  549. 
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41  Han,  424. 

IION.Y.  386. 

12  Civ.  Pro. 

181, 

24  N.Y.State 

Bep.  708. 

61  How.  Pr. 

61. 

132  N.T.  181. 

141N.T.467. 

143  N.  Y.  236. 


1  civ.  Pro. 
47. 

2  Month.  L. 
Bui.  62. 
91N.  Y.  241. 
62  How.  Pr. 
148. 
121  N.Y.  266. 


164  OATHS  AKD  AFPIBMATIONS.      §§  833-836 

the    party  cross-examining  him    is  not  conclnded   by  his 
answer  to  such  a  question. 

§  833*  A  clergyman,  or  other  minister  of  any  religion, 
shall  not  bet  allowed  to  disclose  a  confession  made  to  him, 
in  his  professional  character,  in  the  course  of  discipline, 
enjoined  by  the  rules  or  practice  of  the  religious  body,  to 
which  he  belongs. 

67N.  Y.  186.  §  834*  A  person,  duly  authorized  to  practice  physic  or 
19  Hun]  65;  su  gery,  shall  not  be  allowed  to  disclose  auy  information 
24  Id.  43;  3'J  which  ne  acquired  in  attending  a  patient,  in  a  professional 
99*1?^*  56  capacity,  and  which  was  necessary  to  enable  him  to  act  in 
101  Id.  126.*     that  capacity. 

30Abb.N.C.  103  Id,  573;  20  Abb.  N.  C.  162;  45  Hun.  307;  Id.  439; 
81;  137  N.  Y.  ire  N.  Y.  298 ;  53  Hun.  217  ;  23  N.  Y.  State  Rep.  706  ;  24 
^^^'  Id.  938  ;  25  Id.  843  ;  26  Id.  242  ;  27  Id.  905  ;  112  N.  Y.  493; 

118  N.  Y.  77  ;  3   N.  Y.  Supp.  518  ;  63  Hun.  398  ;  24  N.  Y. 

State  Rep.  533  ;  34  N.  Y.   State  Ren.  824  ;  126  N.   Y.  450  ; 

129  N.  Y.  654;  133  Id.  450;  136  Id.  4*23. 

B  R  df  181  §  835-  An  attorney  or  oounsellor-nt-law  shall    not  be 

16  Week.     *  allowed  to  disclose  a  communication,  made  by  liis  client  to 

Dig.  198.  him,  or  his  advice  given  thereon,  in  tbe  course  of  his  pro- 

30  Hun,  336;  f essional  employment. 

ti«^*li Ti  18Abb.N.O.101;5Dem.l51;46Hun.l51;lll  N.Y.220;  6N.Y. 

145  «.  Y.i.  g          g^^  ;  21N.  Y.  State  Hep.  765  ;  26  Id.  64  ;  I<«.  953  ;  27 

\\aL  Id.  608  ;  28  Id.  342  ;  34  Id.  448  ;  51   Hun,   351;   128   N.    Y. 

^  ^"  ^  420  ;  131  N.  Y.  160  ;  Id.  177. 

Ill  N.Y.220.       §  836.  [^yyi'd  1877,  1891,  1892,   1893.] 

The  last  thiee  sections  apply  to  any 
examination  of  a  person  a^  a  witness  unless  the  provisious 
thereof  are  expressly  waived  upon  the  trial  or  examination 
by  the  person  cunfessing,  the  patient  or  the  client.  Bat  a 
pny&ician  or  surgeon  may  upon  a  trial  or  examiuation  dis- 
close any  information  as  to  the  mental  or  physi.  al  condi- 
tion of  a  patient  who  is  (!eceased,  which  he  acquired  in  at- 
tenling  Huch  patients  professioually,  except  confidential 
communications  and  such  facts  as  would  tend  to  disgrace 
the  memory  of  the  patient,  when,  the  provisions  of  section 
eight  hundred  and  thirty-four  have  been  expressly  waived 
on  such  tri.d  or  examination  by  the  personal  representatives 
of  the  deceased  patient,  or  if  the  validity  of  the  last  will 
aud  testament  of  such  deceased  patient  is  m  question,  by 
the  executor  or  executors  named  in  said  will,  or  the  snrviv- 
ing  husband,  widow  or  any  heir-at-law  or  any  of  the  next 
of  kin,  of  such  deceased  or  any  other  party  in  interest.  But 
nothing  herein  contained  shall  be  construed  to  disqualify  an 
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attorney  in  the  probate  of  a  will  heretofore  executed  or 
offered  for  probate  or  hereaiter  to  be  execated  or  offered 
for  probate  from  becoming  a  witnefis,  as  to  its  preparation 
and  execution  in  case  such  attorney  is  one  of  the  subscrib- 
ing witnesses  thereto.  In  an  action  for  the  recovery  of 
damages  for  a  personnl  injury  the  testimony  of  a  physician 
or  surgeon  attached  to  any  hos))ital,  dispensary  or  other 
charitable  institution  as  to  information  which  he  acquired 
in  attending  a  patient  in  a  professional  capacity,  at  such 
hospitiil,  dispensary,  or  olher  charitable  institution  shall  be 
taiken  before  a  referee  appointed  by  a  judge  of  the  court  in 
which  such  action  is  pending ;  provided,  however,  that  any 
judge  c.f  sach  court  at  any  time  in  his  discretion  may,  not- 
withstanding snch  deposition,  order  that  a  subpoena  issue 
for  the  attendance  and  examination  of  such  .physii-ian  or 
surgeon  upon  the  trial  of  the  action.  In  such  case  a  copy 
of  Qie  order  shall  be  served  together  with  the  subpoena. 
Sections  ei^ht  hundred  and  seveuty-two,  eight  hundred  and 
seventy-three,  eight  hundred  and  seventy-four,  eight  hun- 
dred and  seventy-five,  eight  hundred  and  s*jventy-six, 
eight  hundred  and  seventy-nine,  eight  hundred  and  eighty, 
eight  hundred  and  eightv-four  and  eight  hundred  and 
eighty-six  of  this  code  apply  to  the  examination  of  a  physi- 
cian or  surgeon  as  prescribed  in  this  section. 

§  837*  A  competent  witness  shall  not  be  excused  from   131  N.Y.  4M. 
answering  a  relevant  quefition,  on  the  ground  only  that  the  143N.  Y.219. 
answer  may  tend  to  establish  the  fact  that  he  owes  a  debt,  or 
is  otherwise  subject  to  a  civil  suit.    But  this  provision  does  -* 

not  require  a  wituess  to  give  an  answer,  whicn  will  tend  to 
accuse  himself  of  a  crime  or  misdemeanor,  or  to  expose  him 
to  a  penalty  or  forfeiture ;  nor  does  it  vary  any  o&er  rule, 
respecting  the  examination  of  a  witness. 

§  838-    The  testimony  of  a  party,  taken  at  the  instance  79  Hun,  539. 
of  the  adverse  party,  orally  or  by  deposition,  may  b«  re- 
butted by  other  evidence. 

§  839-  The  admission  of  a  member  of  an  agscregate  c(»r- 
poration,  who  is  not  a  party,  shall  not  be  received  as  evi- 
dence against  the  corporation,  unless  it  was  made  concern- 
ing and  while  engaged  in  a  transaction,  in  which  he  ^as 
the  authorized  agent  of  the  corporation. 

§  840.     r-4m*d  1877.]    A  seal  upon  an  executory  instru-  «  Misc.  678. 
ment,  herearter  executed,  is  only  presumptive  evidence  of 
a  sufficient  consideration,  which  may  be  rebutted,  as  if  the 
instrument  was  not  sealed. 


r 


16*6  OATHS  AND  AFFIBMATIONS.  §  841 

124  N.Y.  600  §  841 .  [Am*d  1880, 1889, 1891.  ]  A  person  upon  who.se  life 
an  estate  in  real  property  depends,  who  remains  without  the 
United  States,  or  absents  himself  in  the  State  or  elsewhere 
for  seyen  years  together,  is  presumed  to  be  dead  in  an  action 
or  special  proceeding  concerning  the  property  in  which  bis 
death  comes  in  question,  unless  it  is  afidrmatiyely  proved 
that  he  was  aliye  within  that  time.  And  where  in  any  ac- 
tion of  parti; ion  in  this  State  any  portion  of  the  proceeds  of 
the  sale  of  real  property  is  or  has  been  paid  into  court,  or 
paid  to  the  treasurer  of  any  county  for  any  unknown  heirs, 
and  has  remained  unclaimed  for  twenty-five  years,  after 
such  payment  by  any  person  entitled  thereto,  the  lapse  of 
twenty-five  years  i^ter  such  payment  raises  the  presumption 
of  the  death  of  such  unknown  heirs  at  the  time  of  the  sale 
of  such  real  property  and  before  such  payment,  and  after 
the  lapse  of  twentv-five  years  after  snch  payment  it  shall 
be  presumed  that  tnere  were  no  such  unknown  beirs  living 
at  the  time  of  sach  sale  or  payment,  and  in  any  action  or 
proceeding  taken  for  the  purpose  of  distributing  and  paying 
over  such  proceeds,  all  such  unknown  heirs  are  presumed 
and  they  shall  be  presumed  to  have  been  dead  at 
the  time  of  such  sale  and  before  such  payment  into  court, 
or  to  the  treasurer  of  any  county. 

ABTICLE  SECOND. 
Administration  of  an  Oath  ob  Affibhation. 

§  842.  Before  whom  oaths  and  af&-  made. 

davits  may  be  taken.  §  848.  Othermodes  of  swearing. 

843.  Id.;  in  special  cases.  849.  Swearing      persons     not 

844.  Id  ;  without  the  State.  Christians. 

846.  General  mode  of  swearing.  860.  Oonrt  may  examine  wit- 

846.  When   kissing  the  gospels  ness. 

dispensed  with.  851.  Swearing  falsely  in    any 

847.  When    affirmation    to    be  form,  perjury., 

§  84:2*  An  oath  or  af&davit,  required  or  authorized  by 
law  ;  except  an  oath  to  a  juror  or  a  witness  upon  a  trial,  an 
oath  of  ofnee,  and  an  oath  required  by  law  to  be  taken  before 
a  particular  officer ;  may  be  taken  before  a  judge,  clerk, 
deputy-clerk,  or  special  deputy -clerk,  of  a  court,  a  notary 
public,  mayor,  justice  of  the  peace,  surrogate,  special  county 
Judge,  special  surrogate,  county  clerk,  deputy  couety  clerk, 
special  deputy  county  clerk,  or  commissioner  of  deeds,  within 
the  district  in  which  the  officer  is  authorized  to  act ;  and  when 
certified  by  the  officer,  to  have  been  taken  before  him,  may 
be  used  in  any  court,  or  before  any  officer  or  other  person. 
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§  843.  TAni'd  1877.]  Where  an  officer,  person,  board,  or  ia9N.T.  80Q 
oommittee,  nas  been  heretofore,  or  is  hereafter  authorized  hv  liO  N.  T.  6. 
Jaw,  to  take  or  hear  testimony,  or  to  hear  or  receive  an  am* 
davit,  or  to  take  a  deposition,  in  relation  to  a  matter,  con- 
cerning which  he  or  it  has  a  duty  to  perform,  the  officer  or 
person,  or  a  member  of  the  board  or  committee,  may  admin- 
ister an  oath,  for  that  purpose.  Where  an  officer,  person, 
board  or  committee,  to  whom  or  to  which  apphcation  is  made 
to  do  an  act  in  an  official  capacity,  requires  information  or 

Sroof,  to  enable  him  or  it  to  deciae  upon  the  propriety  of 
oing  the  act,  he  or  it  may  receive  an  affidavit  for  tnat  pur- 
pose. 

§  844.  [Am'd  1877.]    An  oath  or  affidavit  required,  or   6  Civ.  Pro. 
wluch  may  be  received,  in  an  action,  special  proceeding,  or   117. 
other  matter,  may  be  taken,  without  the  State,  except  where   84  Hun,  192. 
it  is  otherwise  specially  prescribed  by  law,  before  an  officer   *^^X*/?"5i 
authorized  by  the  laws  of  the  State,  to  take  and  certify  the   I*":  xL  ^^-  * 
acknowledgment  and  proof  of  deeds,  to  be  recorded  in  the   8  Demi  11 
State ;  and,  when  certified  by  him  to  have  been  taken  before  .,      « <-«    ■»  »  u 
him,  and  accompanied  with  the  like  certificates,  as  to  his  of-  '  ^  *  •  /v.-o  '^  -i 
ficiad  character  and  the  genuineness  of  his  signature,  as  are 
required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certi- 
fied in  this  State,  by  an  officer  authorized  by  law  to  take  and 
certify  the  same. 

§  845.  The  usual  mode  of  administering  an  oath,  now 
practiced,  by  the  person  who  swears  laying  his  hand  upon  and 
kissing  the  gospels,  must  be  observed,  where  an*  oath  is  ad- 
ministered, except  as  otherwise  specially  prescribed  in  this 
article. 

§•  846.  The  oath  must  be  administered  in  the  following 
form,  to  a  person  who  so  desires^  the  laving  of  the  hand  upon 
and  kissing  the  gospels  being  omitted  "  You  do  swear,  in  the 
presence  of  the  ever-living  God."  While  so  swearing,  he  may 
or  may  not  hold  up  his  hand,  at  his  option. 

§  847.  A  solemn  declaration  or  affirmation,  in  the  follow- 
ing form,  must  be  administered  to  a  person  who  declares  that 
be  has  conscientious  scruples  against  taking  an  oath,  or  swear- 
ing in  anv  form  :  "You  do  solemnly,  sincerely,  and  truly,  de- 
clare and  affirm." 

§  848.  lAni'd  1877.]  If  the  court  or  officer,  before  which 
or  whom  a  person  is  offered  as  a  witness,  is  satisfied,  that  any 
peculiar  mode  of  swearing,  in  lieu  of,  or  in  addition  to  laying 
the  hand  upon  and  kissing  the  gospels,  is,  in  his  opinion,  more 
solemn  ana  obligatory,  the  court  or  officer  may,  in  its  or  his 
discretion,  adopt  that  mode  of  swearing  the  witness. 

§  849.  [AnVd  1877.]  A  person  believing  in  a  religion, 
other  than  the  Christian,  may  be  sworn  according  to  the 
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X>eculiar  ceremonies,  if  any,  of  his  religion,  instead  of  as  pre- 
scribed in  section  eight  hundred  and  forty-five  or  section 
eight  hundred  and  forty-six  of  this  act. 

§  850.  The  court  or  officer  may  examine  an  infant,  or  a 
person  apparently  of  weak  intellect,  produced  before  it  or 
nim,  as  a  witness,  to  ascertain  his  capacity  and  the  extent  of 
his  knowledge  ;  and  may  inquire  of  a  person,  produced  as  a 
witness,  what  peculiar  ceremonies  in  swearing  ne  deems  most 
obligatory. 

§  861.  A  person  swearing,  affirming  or  declaring,  in  any 
forni,  where  an  oath  is  authorized  bv  law,  is  lawfully  sworn, 
and  is  guilty  of  perjury,  in  a  case  where  he  would  be  guilty  or 
the  same  crime,  if  he  had  sworn  by  laying  his  hand  upon  and 
kissing  the  gospels. 

TITLE  11. 
Compelling  the  attendance  and  testimony  of  a  toitness. 

from  arrest, 
g  862.  By  whom  witness  may  be 
disctiarged. 

863.  Arrest,  when  void  ;  pen- 
alty. 

864.  Sheriff  not  to  be  liable  un- 
lesH  affidavit  is  made. 

865.  Application  of  foregoing 
provisions  to  judgments. 

866.  Records  not  to  be  re- 
moved by  virtue  of  sub- 
poena. 

867.  Id. ;  books  of  aocount. 

868.  Books,  etc.,  of  corpora- 
tion, now  produced. 

869.  When  personal  attendahce 
not  required  by  suhpcBoa 
duces  tecum. 


g  852.  Mode  of  serving  subpoena 
issued  out  of  a  court. 

853.  Penalty  for  disobedience. 

854.  Subpoena  to  be  issued  by 
Judge,  etc. 

865.  Penalty  for  disobeying 
subpoena;  warrant  ior  wit- 
ness. 

856.  Wiien  witness  to  be  im- 

prisoned. 

857.  Contents  of  warrant. 

858.  ^o  whffm  directed  ;   how 

executed. 

859.  Qualification  of  preceding 

sections. 

860.  Witness  exempt  from  ar- 

rest 

861.  When    to  be    discharged 


§  852.  A  subpoena,  issued  out  of  the  court,  to  compel  the 
attendance  of  a  witness,  and,  where  the  subpoena  so  requires, 
to  compel  him  to  bring  with  him  a  book  or  paper,  must  be 
served  as  follows  : 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  'containing  its  sub- 
stance, must  be  delivered  to  nim. 

3.  Tne  fees  allowed  by  law,  for  travelling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one 
day's  attendance,  must  be  paid  or  tendered  to  hinu 

§  853.  A  person  so  subpoenaed,  who  fails,  without  reason- 
able excuse,  to  obey  the  subpoena,  or  a  person  who  fails,  with- 
out reasonable  excuse,  to  obey  an  order,  duly  served  upon 
him,  made  by  the  court  or  a  judge,  in  an  action,  before  or 
after  final  judgment  therein,  requiring  him  to  attend,  and  be 
examined,  or  so  to  attend,  and  bring  with  him  a  book  or  a 
paper,  is  liable,  in  addition  to  punishment  for  contempt,  for 
the  damages  sustained  by  the  party  aggrieved  inconsequence 
of  the  failure,  and  fifty  dollars  in  addition  thereto.  Those 
sums  may  be  recovered  in  one  action,  or  in  separate  actions. 
If  he  is  a  party  to  the  action  in  which  he  was  subpoenaed, 
the  court  may,  as  an  additional  punishment,  strike  out  his 
pleading. 

§  854.  [Am'd  1877.]  Where  a  judge,  or  an  arbitrator, 
referee,  or  other  person,  or  a  board,  or  conmiittee,  has  beui 


1 


SS  855-^9 


SUBPCENi 


167 


heretofore,  or  is  hereafter  expressly  authorized  by  law,. to 
hear,  try,  or  determiDe  a  matter  or  to  do  any  other  act  in  an 
official  capacity,  in  relation  to  which  proofs  may  be  taken,  or 
the  attendance  of  a  person  as  a  witness  may  be  required  ;  or 
to  require  a  jwrson  to  attend,  either  before  him  or  it,  or  be- 
fore another  jud^e,  or  officer,  or  a  person  designated  in  a 
commission  issued  by  a  court  of  anotner  State  or  country,  to 
give  testimony,  or  to  have  his  deposition  taken,  or  to  be  ex- 
amined ;  a  subpooena  may  be  issued,  by  and  under  the  hand 
of  the  judge,  arbitrator,  referee,  or  other  person,  or  the 
chairman,  or  a  majority,  of  the  board  or  committee,  requiring 
the  person  to  attend  ;  and  also,  in  a  proper  case,  to  bring 
with  nim  a  book  or  a  paper.  The  subpoena  must  be  served,  as 
prescribed  in  section  eight  hundred  and  fifty-two  of  this  act. 
This  section  does  not  apply  to  a  matter  arising,  or  an  act  to 
be  done,  in  an  action  in  a  court  of  record. 

§  855.  [Am'd  1877, 1879.]  A  person  who  is  duly  subpoenaed 
as  prescribed  in  the  last  section,  must  obey  the  subpoena.  If 
he  Tails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in 
addition  to  any  other  punishment  which  may  be  lawfully  in- 
flicted therefor,  for  the  damages  sustained  by  the  person 
aggrieved,  in  consequence  of  the  failure,  and  fifty  dollars  in 
aaditlon  thereto,  to  be  recovered  as  prescribea  in  section 
eight  hundred  and  fifty -three  of  this  act.  If  he  fails  to  attend, 
the  person  issuing  the  subpoena,  if  he  is  a  jud^e  of  a  court  of 
record  or  not  of  record,  or  if  not,  then  any  judge  of  such  a 
court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
isEue  a  warrant  to  tne  sheriff  of  the  county,  commanding  him 
to  apprehend  the  defaulting  witness,  and  l>ring  him  before  the 
officer,  person,  or  body,  before  whom  or  which  his  attendance 
was  required- 

§  856.  lAni'd  1879.]    If  the  person  subpoenaed  and  at-  g-i^vn*  ♦ 
tending  or  brought  as  prescribed  in  the  last  section,  before  an    rJd*  352 
officer,  or  other  person  or  a  body  refuses  without  reasonable        ^' 
cause  to  be  examined,  or  to  answer  a  legal  and  pertinent 
question,  or  to  produce  a  book  or  paper  which  he  was  directed 
to  bring  by  the  terms  of  the  subpoena,  or  to  subscribe  his 
deposition  after  it  has  been  correctly  reduced  to  writing,  the 
person  issuing  the  subpoena,  if  he  is  a  jud^e  of  a  court  of 
record,  or  not  of  record,  may  forthwith,  or  If  he  is  not,  then 
any  judge  of  such  court  may  ujpon  proof  by  affidavit  of  the 
facts  by  warrant  commit  the  offender  to  jail,  there  to  remain 
until  he  submits  to  do  the  act  which  he  was  so  required  to  do 
or  is  discharged  according  to  law. 

§  85*7.  A  warrant  of  commitment,  issued  as  prescribed  in 
the  last  section,  must  specify  particularly  the  cause  of  the 
oommitment ;  and,  if  the  witness  is  committed  for  refusing  to 
answer  a  question,  the  question  must  be  inserted  in  the  war- 
rant. 

§  858.  A  warant  to  apprehend  or  commit  a  person,  issued 
as  prescribed  in  this  title,  must  be  directed  to  the  sheritf  of 
the  county  where  the  person  i^  and  must  be  executed  by  him, 
in  the  same  manner,  as  a  similar  mandate  issued,  by  a  court 
of  record,  in  an  action. 

§  859.  The  foregoing  sections  of  this  title  do  not  apply  to 
a  subpoena  issued  by  a  justice  of  the  peace  ;  or  to  a  witness 
subpoenaed  to  attena  a  court  held  by  a  justice  of  the  peace  ; 
or  to  a  case  where  special  provision  is  otherwise  made  by  law, 
for  compelling  the  attendance  of  a  witness. 


27N.Y.8tate 
Rep.  352. 


r 


168  SUBPCBNA.  §§  860-866 

tSQO.  A  person  duly  and  in  gfood  faith  subpoenaed  or 
ered  to  attend,  for  the  purpose  of  being  examined,  in  a 
case  where  his  attendance  may  lawfully  be  enforced  by  at- 
tachment or  by  commitment,  is  privileged  from  arrest  in  a 
civil  action  or  special  proceeding,  while  goin^  to,  remain- 
ing at.  and  returning  from,  the  place  where  he  is  required  to 
attend. 

§  861.  The  court  from  which  a  subpoena,  served  in  good 
faith,  was  issued,  or  by  which  an  order  was  made,  requirmg  a 
person  to  attend,  for  the  purpose  of  being  examined  ;  or  a 
judge  thereof,  upon  proof,  by  affidavit,  of  the  facts,  must 
make  an  order,  directmg  the  discharge  of  a  witness  or  other 
person,  from  an  arrest  made  in  violation  of  the  last  section. 

§  862.  [Am*d  1877,  1895,  amendment  to  take  ^ect  January 
1,  1896.]  A  justice  of  the  sapreme  court,  in  any  part  of  the 
State,  or  a  county  judge  has  the  like  authority  as  a  judge  of 
the  court,  to  make  an  order  for  a  discharge;  in  a  case  spec^- 
fied  in  the  last  section.  Qpon  satisfactory  proof,  by  affidavit 
of  the  facts,  he  must  also  make  an  order,  directing  the  dis- 
charge of  a  person  arrested,  in  violation  of  section  eight 
hundred  and  sixty  of  this  act,  where  a  subpoena  served  in 
good  ftiith  upon  the  person  arrested,  was  issued  as.presoribed 
in  section  eight  hundred  and  fifty-four  of  ihis  act. 

8  Ciy.  Pro.  §  8^3.  An  arrest  made  contrary  to  the  foregoing  ppovis- 
386.  '  *  ions  of  this  title,  is  absolutely  void,  and  is  a  contempt  of  the 
court,  if  any,  from  which  the  subpoena  was  issued,  or  b^ 
which  the  witness  was  directed  to  attend.  An  action  may  oe 
maintamed,  by  the  person  arrested,  against  the  officer  or 
other  person  making  such  arrest,  in  which  the  plaintiff  is  en- 
titled lo  recover  treble  damages.  A  similar  action  mav  also 
be  maintained,  in  a  like  case,  by  the  party  in  whose  behalf 
the  witness  was  subpoenaed,  or  the  order  procured,  to  recover 
the  damages  sustained  by  him,  in  consequence  of  tne  arrest. 

§  864.  [Am'd  1877.]  But  a  sheriff,  or  other  officer,  or 
person,  is  not  so  liable,  unless  the  person  claiming  an  exemp- 
tion from  arrest,  makes,  if  required  by  the  sheriff  or  offioer, 
an  affidavit  to  the  effect  that  he  was  legally  subpoenaed  or 
ordered  to  attend,  and  that  he  was  not  so  subpoenaed  or 
ordered  by  his  own  procurement,  with  the  intent  of  avoiding 
*  arrest.  In  his  affidavit  he  must  specify  the  court  or  officer, 
the  place  of  attendance,  and  the  cause  in  which  he  was  so 
subpoenaed  or  ordered.  The  affidavit  may  be  taken  before 
the  officer  arresting  him,  and  exonerates  the  officer  from  lia- 
bility for  not  making  the  arrest. 

§  865.  The  foregoing  provisions  of  this  title,  relating  to  a 
person  required,  by  an  order  of  a  court,  to  attend,  apply, 
where  such  an  attendance  is  required  by  the  terms  of  a  judg- 
ment. 

^  866*  [Am*d  1895,  am.endm€nt  io  take  effect  January  1, 
1896.]  The  record  of  a  conveyance  of  real  property,  or  any- 
other  record,  or  document,  whereof  a  transcript  duly  certi- 
fied may  by  law  be  read  in  evidence,  shall  not  be  removed, 
by  virtue  of  a  subpoena  duces  tecum,  from  theofficein  V'hich 
it  is  kept;  except  temporarily,  by  the  clerk  having  it  in 
custody,  to  a  term  or  sitting  of  the  court  of  which  he  is 
clerk;  or  by  the  officer,  having  it  in  custody,  to  a  term  or 
sitting  of  a  court,  era  trial  before  a  referee,  held  in  the  city 
pr  town  where  his  office  is  situated.     Where  it  is  required  at 


^ 


II 867-869  DEPOSITIONS.  169 

any  other  place,  it  may  be  removed,  by  order  of  the  snpr  erne 
court,  or  a  oonnty  court,  made  in  com  t,  and  entered  m  the 
minutes;  specifying  that  the  production  of  the  original,  in- 
stead of  the  transcript,  is  necessary. 

§  867.  [Am'd  1877, 18179.1  A  person  shall  not  be  compel  1-  Ajgn- 145, 
ed  to  produce,  upon  a  trial  or  hearing,  a  book  of  account  '*"*»»  *^ 
otherwise  than  by  an  order  requiring  him  to  produce  it,  or  a 
subpoena  duces  tecum.  Such  subpoena  must  be  served  at  least 
five  days  before  the  day  when  he  is  required  to  attend.  At 
any  time  after  service  of  such  a  subpoena,  or  order,  the  wit- 
ness may  obtain  upon  such  a  notice  as  the  judge,  referee,  or 
other  officer  prescribes,  an  order  relieving  hun  wholly  or 
partly  from  tne  obligations  imposed  upon  hmi  by  the  sub- 
poena, or  the  order  for  production,  upon  such  terms  as  justice 
requires,  touching  the  inspection  of  the  book,  or  any  portion, 
thereof^  or  taking  a  copy  thereof,  or  extracts  therefrom,  or 
otherwise.  An  order  may  be  made,  as  prescribed  in  this 
section,  by  a  judge  of  the  court,  or,  in  a  special  proceeding 
pending  out  of  court  before  an  ofBcer,  by  the  officer,  or,  in 
either  case,  by  a  referee  duly  appointed  in  the  cause,  and 
authorized  to  hear  testimony.  A  justice  of  the  peace,  or  other 
judge  of  a  court  not  of  record,  may  make  such  an  order  in  an 
action  brought  in  his  court,  at  any  time  after  the  commence- 
ment thereoi. 

§  868.  The  production,  upon  a  trial,  of  a  book  or  paper, 
belonging  to  or  under  the  control  of  a  corporation,  may  be 
compelled,  in  like  manner  as  if  it  was  in  the  hands,  or  under 
the  control,  of  a  natural  person.  For  that  purpose  a  sub- 
poena duces  tecum,  or  an  order,  made  as  prescribed  in  the 
last  section,  as  the  case  requires,  must  be  directed  to  the 
president,  or  other  head  of  the  corporation,  or  to  the  officer 
thereof,  in  whose  custody  the  book  or  paper  is. 

§  869.  In  a  case  specified  in  the  last  section,  or  where  a 
subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in 
section  eight  hundred  and  sixty -six  or  section  eight  hundred 
and  sixty-seven  of  this  act,  requires  a  public  officer  to  attend, 
and  brin^  a  book  or  paper  under  his  control,  the  subpoena  or 
order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper 
is  produced  by  a  subordinate  officer  or  employee  of  the  cor- 
poration, or  in  the  public  office,  who  possesses  the  rec^uisite 
Knowledge  to  identify  it,  and  to  testify  respecting  the  pur- 
poses for  which  it  is  used.  If  the  personal  attendance  of  a 
particular  officer  of  the  corporation  or  public  officer  is  requir- 
ed, a  subpoena,  without  a  duces  tecum  clause,  must  also  be 
served  upon  him. 

TITLE  m. 

Deposition, 

AvncLB  1.  Depositions,  taken  and  to  be  used  within  the  State. 

2.  Depositions,  taken  without  the  State,  for  use  within  the 

State. 

3.  Deposition^  taken  within  the  State,  for  use  without  the 

State. 

ARTICLE  FIRST. 
Depositions,  taken  and  to  be  used  within  the  State. 

2  870.  Deposition  of  a  party,  etc.  g  873.  Order  for  examination. 
871.  Deposition   of    a  witness  874.  Subpoena. 

not  a  party.  876.  Service  of  order,  etc. 

.972.  Application;  contents   of  876   Deposition      when      and 

a^davit.  where  to  be  taken. 
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i  877.  Deposition  of  prisoner.  iW  to  attend. 

879.  Deposition  by  consent.  ^  883.  Effect  of  deposition. 

880.  Manner  of  taking  and  re-  884.  Original     atndavits,     evi- 

turning  deposition.  dence. 

881.  When  to  be  read  in  eyi-  885.  Deposition  to  be  nsed  on 

dence.  motion. 

882.  Proof  of  witnesses'  inabll-  886.  Where    witness    may   be 

compelled  to  attend. 

6  Abb.  N.  C.       §  870.  lAm'd  1877, 1878.]    The  deposition  of  a  party  to  an 

157.  action  pending  in  a  court  of  record  or  of  a  person  who  expects 

tS  ^m"       '  to  be  a  party  to  an  action  about  to  be  brought  in  such  a  court 

48  NY  Sup-  ^^^^T^  tnan  a  court  specified  in  subdivisions  sixteenth,  seven- 

er  Ct.  (J.  A  teenth,  eighteenth  or  nineteenth  of  section  two  of  this  act 

S.)ioi.  may  be  taken  at  his  own  instance  or  at  the  instance  of  an  ad- 

32  Hun,  12.  verse  party  or  of  a  co-plaintiflf  or  co-defendant  at  any  time  be- 

3  How.  Pr-  fore  the  trial  as  prescribed  in  this  article. 

g  1.369,  Con-  §  871.  ZAni'd  1877.]  The  deposition  of  a  person  not  a 
sol.  Act  party,  whose  testimony  is  material  and  necessary  to  a  party 
to  an  action,  pending  in  a  court  of  record,  other  than  a  court 
specified  in  subdivision  sixteenth,  seventeenth,  eighteenth  or 
nineteenth  of  section  two  of  this  act ;  or  to  a  person  who  ex- 
pects to  be  a  party  to  an  action,  about  to  be  brought  in  such 
a  court,  by  a  person  other  than  the  person  to  be  examined, 
may  also  be  tsuiien,  as  prescribed  in  this  article. 

4  Abb.  N.  §  872.  lA7rCd  1877, 1879,  1880, 1893,  1895,  amendment  to 
C.  246;  Id.  take  effect  J aniiary  1, 1S96.]  The  person  desiring  to  take  a 
26*Hun  433.  ^^position  as  prescribed  in  this  article,  may  present  to  a 
19  Wee^.  jndgeof  the  court  in  which  the  action  is  pending;  or,  if  it  is 
DlK.  375.  pending  in  the  supreme  court,  to  a  county  judge  ;  or,  if  an 
37l^^in,  232;  action  is  not  pending,  but  is  expected  to  be  brought,  to  a 
30  Abb.  N.O.  J^^S^  ^^  ^^®  supreme  court,  or  to  a  county  judge,  an  affidavit 
b5n.  setting  forth  as  follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  ac- 
tion,  and  whether  or  not  they  have  appeared,  and  if  either 
of  them  has  appeared  by  attorney,  the  name  and  the  resid- 
ence or  office  address  of  the  attorney;  or,  if  no  action  is 
pending,  the  names  and  residences  of  the  expected  parties 
thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and 
the  substance  of  the  judgment  demanded,  and  if  the  appli- 
cation is  made  by  the  defendant  before  answer,  or  by  either 
parly  after  answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy 
which  is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined, 
and  that  the  testimony  of  such  person  is  material  and  neces- 
BBry  for  the  party  making  such  applicntion  or  the  prosecu- 
tion or  defense  of  such  action,  and  if  the  action  is  to  recover 
damages  for  personal  injuries,  that  the  defendant  is  ignorant 
of  the  nature  and  extent  of  such  personal  injuries  ;  and,  at 
the  option  of  the  applicant,  the  place  where  he  is  sojourning 

11  Abb.    N.  or  where  he  regularly  transacts  business. 
0. 419.  5.  If  an  action  is  pending,  that  the  person  to  be  examined 

32  Hun,  12.  |g  about  to  depart  from  the  State,  or  that  he  is  so  sick  or 
328.^'  '***  infirm  as  to  afford  reasonable  ground  to  believe  that  he  will 
snIy.Bupp.  not  be  able  to  attend  th<3  trial ;  nr  that  any  other  special  cir- 
^^  cumstances  exist  which  render  it  proper  that  he  shovld  be 

144N.Y.364.  *^     '^ 
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examined  as  prescribed  in  this  article.   But  this  sabdivision  Ct)  i^/l  S  H^ 
does  not  apply  to  a  case  where  the  person  to  be  examined  is 
a  party  to  the  action. 

6.  If  no  action  is  pending,  that  the  per»:on  expected  to  be 
the  adverse  party  is  of  full  age  nnd  a  resident  of  theState,  or 
snjonrning  within  the  State;  or  that  he  has  an  office  within 
the  State  wliere  he  regularly  transacts  business  in  person, 
specifying  the  place,  and,  if  it  is  in  a  city,  the  street  and 
street  number  or  oth<-r  designation  of  the  partionlar locality; 
or,  if  two  or  more  persons  are  expected  to  be  adyerse  parties, 
that  eaf'h  is  of  full  age  and  so  resir'ent  or  sojourning  or  has 
an  office;  also  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  applicant's  rights,  that  the  witnesH* 
testimony  should  be  perpetuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  two  last  sections.  And  if  the  party  sought 
to  be  examined  is  a  corporation,  the  affid  ivit  shall  state  the 
name  of  the  officers  or  directors  thereof,  or  any  of  them 
whose  testimony  is  necessary  nnd  material  or  the  books  and 
papers  ns  to  the  contents  of  which  an  examination  or  inspec- 
tion is  desired,  and  the  order  to  be  made  in  respect  thereto 
shall  direct  the  examination  of  such  persons  and  the  produc- 
tion of  such  books  and  papers. 

§  873.  lArrCd  1877,  1879,  1884,  1893.  1894.]    The  judge  to 
whom  such  an  affidavit  is  presented  must  grant  an  order  for  \^^'  ^'  ^' 
the  examination,  if  an  action  is  pending;  if  uo  action  is  pend-  5  ^j^,  Supp. 
ing  he  ii^ust  grant  it  if  there  be  reasonable  ground  to  beUeve  323.' 
that  an  action  will  be  brought,  as  staled  in  the  affidavit,  and  ^  ^^*^-  ^^' 
that  the  application  is  made  in  good  faith  to  preserve  the  ex-  ^'  ^i  y  \ 
pected  testimony;  otherwise  he  must  dismiss  the  application.  U2N.'t.  298! 
Where  the  person  to  be  examined  is  a  p&rty  to  a  pending  nc-  ^o/^^/i  f^^^ 
tion,  or  is  expected  to  be  a  party  to  an  action  to  be  brought,     ^ 
the  order  may,  in  the  discretion  of  the  ju<lg6,  designate  and 
limit  the  particular  matters  as  to  which  &e  shall  be  exam- 
incd.    In  every  action  to  recover  damages  for  personal  in- 
juries, the  court  or  judcre,  in   granting  an  order  for  the 
examination  of  the  plaintiff  before  trial  may,  if  the  defend- 
ant apply  therefor,  direct  thnt  the  plaintiff  submit  to  a  physi- 
cal examination  by  one  or  more  physicians  or  surgeons,  to  be 
designated  by  the  court  or  judge,  and  such  examination  shall 
be  had  and  made  under  such  restrictions  and  directions  as  to 
the  court    or  judge    shall  seem   proper.      In   any  action 
brought  to  recover  damages  for  personal  injuries,  where  the 
defendant  shall  present  to  the  court  ctt  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  nnd  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that 
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8uoh  physical  eXAmination  b^  made,  and  if  the  party  to  be 
examined  shall  be  a  female  she  shall  be  entitled  to  have  such 
examiDatioQ  before  phy-  iciaos  or  surgeons  of  her  own  Bex. 
The  order  must  require  the  party  or  persons  to  be  exaiijined 
to  appear  before  the  judge,  or  before  a  referee  named  in  the 
order,  for  the  purpose  of  taking  the  examination,  at  a  time 
and  place  therein  specified.  The  order  must  also  direct  the 
time  of  service  '»f  a  copy  thereof;  which  must  be  made  with- 
in the  state,  not  more  than  twenty,  nor  less  than  five  days, 
before  the  time  fixed  for  tlie  examination,  unless  special 
circumstances,  making  a  different  time  of  service  necessary, 
are  shown  in  the  affidavit,  and  that  fact  is  recited  in  the 
order. 


29Abb.lf.C.        §  874.     [i4m'dl877,  1881]  Witnesses'  fees,  at  the  rate 
*^-  prescribed  by  law  in  an  action  in  the  supreme  court,  must  be 

paid  or  tendered  when  the  order  is  served  npon  the  party  or 
other  person  required  to  attend.  If  the  party  or  person  so 
served  fails  to  obey  the  order,  his  attendance  may  be  com- 
pelled and  he  may  be  punished,  in  like  manner,  and  the  pro- 
ceedings thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
poena issuei  from  the  court  in  which  the  action  is  pending, 
or,  if  no  action  is  pending  from  the  court  of  which  the  judge 
is  a  member. 


63Hun.  347.  §876.  [Xm'd  1879.]  A  copy  of  the  order,  and  of  the  afl- 
davit  upon  which  it  was  granted,  must  be  served  upon  the 
attorney  for  each  party  to  the  action,  in  like  manner  as  a 
pajper  in  the  action;  or,  if  a  party  has  not  appeared  in  the 
action,  they  must  be  served  upon  him,  as  directed  by  the  order. 
If  no  action  is  pending,  they  must  be  personallyserved  upon 
eac^  of  the  persons  named  therein  as  expected  adverse  par- 
ties. 


29  Abb.N.o        §  876-  lAm'd  1879.]    Upon  proof,  by  affidavit,  that  ser- 
426.  yj^^.Q  Qf  g^  copy  of  the  order  and  of  the  affidavit  has  been  duly 

made,  as  directed  in  the  order,  the  judge  or  the  referee  must 
proceed  to  take  the  deposition  of  the  witness,  at  the  time 
and  place  specified  in  the  order.  He  may  from  time  to  time, 
adjourn  the  examinati  n  to  another  day,  and  to  another  place, 
within  the  same  couuty.  Sections  eight  hundred  and  fifty-six, 
eight  hundred  and  fifty-seven,  and  eight  hundred  and  fifty- 
eight  of  this  act  apply  to  the  examination  of  a  party  or  a  per- 
son expected  to  be  an  adverse  party,  taken  as  prescribed  in 
this  article. 


^ 
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§  877-  [Am'd  1877,  1882.]  Where  tjie party  or  other  per- 
son to  be  examined  is  confined  in  a  prison  or  jail  within  the 
State,  under  a  sentence  for  a  felony,  that  fact  mnst  be  stated 
in  the  affidavit,  and  his  deposition  may  be  taken  as  prescribed 
in  the  foregoing  sections,  as  if  he  was  not  so  confined,  except 
thiit  in  such  a  case,  the  granting  or  ref  asinff  the  order,  and  if 
granted,  the  appointment  of  a  referee  to  take  the  testimony, 
is  always  in  the  discretion  of  the  judge.  The  order  must  re- 
quire the  production  of  the  prisoner  by  the  person  in  charge 
of  the  prison  or  jail,  at  the  prison  or  jau;  bat  it  may  prescribe 
such  regulations  and  restrictions  with  respect  thereto  as  the 
judge  deems  proper. 


§  878.  [Repealed  ISll.] 

§  879*  [Am'd  1882  ]  The  parties  to  an  action  maysfipa- 
late  in  writing  that  the  deposition  of  a  competent  witness,  to 
be  used  therein,  may  bo  taken  bef  re  a  jud^e  or  referee,  at  a 
time  and  place  specified  in  the  stipnliton,  either  orally  or 
upon  interrogatories  to  be  agreed  upon  in  like  manner.  The 
witness  may  be  subpoenaed  to*  attend  the  examination  as 
upon  a  trial,  andthe  jadgeor  referee  may  take  his  deprsition, 
as  if  an  order  had  been  made  by  the  coart  directing  it  to  be 
so  taken.  But  this  section  does  not  apply  to  a  case  specified 
in  section  eight  hundred  and  seyenty-seyen  of  this  act. 


§  880-  [-^m'd  1879.]  The  examination  of  a  party,  or  an  88  Hun,  1. 
expected  party,  is  subject  to  the  same  rules  as  if  he  was  30Abb.N.C 
examined  upon  the  trial.  The  jadge  or  referee,  upon  every  ^' 
other  examination,  taken  as  prescribed  in  this  article,  must 
insert  therein  every  answer  or  declaration  of  the  person  ex- 
amined, which  either  party  requires  to  be  inserted.  The 
deposition,  when  completed,  must  be  carefully  read  to  and 
subscribed  by  the  person  examined;  must  be  certitied  by  the 
judge  or  referee  taking  it;  and,  withiu  ten  days  thereafter, 
must  be  filed  in  the  office  of  the  clerk;  or>  if  no  action  is 
pending,  in  the  office  of  the  clerk  of  the  county  in  which  it 
was  taken ;  together  with  the  .stipulation  or  order  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and 
of  the  affidavit.  If,  upon  an  examination  before  a  referee, 
the  person  examined  refuses  to  answer  any  question,  the 
referee  must  report  the  fact  to  the  court  or  judge,  who  must 
determine  whether  the  question  is  relevant,  and  whether 
the  witness  is  bound  to  answer  it. 


r 
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31  Abb.  N.  C.       §  88 1 .  The  deposition,  or  a  certified  copy  thereof,  may  be 
369.  read  in  evidence  by  either  party,  at  the  trial  of,  or  upon  the  as- 

sessment of  damages,  by  writ  of  inquiry,  or  upon  a  reference, 
or  otherwise,  in  the  action  specified  in  the  original  affidavit 
or  stipulation;  or  any  olher  action  thereafter  brought,  be- 
tween the  same  parties,  or  between  the  parties  claiming  tin- 
der them,  or  either  of  them ;  or,  if  no  action  is  pending,  an  ac- 
tion thereafter  brought,  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons 
claiming  under  them  or  either  of  them. 


^ 
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§  882.  lAm'd  ISSQ,"}    But  such  a  deposition,  6lcoept  that  of  g^  ^  y  2f& 
a  party,  taken  at  the  instance  of  an  adverse  party,  or  a  depo-  *  ^^ 

sition  taken  in  pursuance  of  a  stipulation,  as  prescribed  in  this 
article,  shall  not  be  so  read  in  evidence  until  it  nasbeen  satisfac- 
torily proved,  that  the  witness  is  dead,  or  is  unable  i>ersonally 
to  attend  by  reason  of  his  insanity,  sickness  or  other  inflrmity, 
or  that  he  is  confined  in  a  prison  or  jail ;  or  that  he  has  been 
and  is  absent  from  the  State,  so  that  his  attendance  oould  not 
with  reasonable  diligence  be  compelled  by  subpoena. 

§  883.  A  deposition,  so  read  in  evidence,  has  the  same  ef-  i  1309  coH' 
feet,  and  no  other,  as  the  oral  testimony  of  the  witness  would  sol.  Act. 
have ;  and  an  objection  to  the  competency  or  credibility  of  the 
witness  ;  or  to  the  relevancy  or  substantial  competency  of  a 
question  put  to  him,  or  of  an  answer  given  by  him ;  may  be  ^ 

made,  as  if  the  witness  was  then  personally  examined,  and 
without  being  noted  upon  the  deposition. 

§  884.  The  original  affidavits,  filed  with  such  a  deposttion,  ao  Abb.  N.O. 
or  certified  copies  thereof,  are  presumptive  evidence  of  the  ^n. 
facts  therein  contained,  to  show  a  compliance  with  the  provi- 
sions of  this  article. 

§  885.  [Am?d  18i37.]    Where  a  party  intends  to  make  or   .  xtaniv^  t 
oppose  a  motion  in  a  court  of  record,  other  than  a  court  speci-   bS  3 
fled  in  subdivision  sixteen,  seventeen,  eighteen  or  nineteen  of  27  Han,  352. 
section  two  of  this  act,  and  it  is  necessary  for  him  to  have  the  3  Civ.  'Pro. 
affidavit  or  deposition  of  a  person  not  a  party,  to  use  upon  the  448 ;   4   Id. 
motion,  the  court,  or  a  judge  authorized  to  make  an  order  in  21*. 
the  cause,  may,  in  its  or  his  discretion,  make  an  order  appoin-  ^  S^\^'^\' 
ting  a  referee  to  take  the  deposition  of  that  person.    The  order   p^ '  {^ 
must  be  founded  upon  proof,  by  affidavit,  that  the  applicant  4  Dem.  212. 
intends  to  make  the  motion,  or  that  notice  of  amotion  nas  been  20  Abb.  N. 
given,  which  the  applicant  intends  to  oppose.    The  affidavit  C.  172. 
must  specify  the  nature  of  the  motion,  ana  must  ^ow  that  the  2  N.  Y.8app. 
affidavit  or  deposition  is  necessary  thereon,  and  that  such  per-  ^*\  ^-^ 
son  has  refused  to  make  an  affidavit  of  the  facts  which  the  ap-  i^'^-K,  '"i  2-4"* 
pUcant  verily  believes  are  within  his  knowledge.    The  order 
may  be  made  upon  or  without  notice.    The  person  to  be  exam- 
ined mav  be  subpoenaed,  and  compelled  to  attend,  as  upon  the 
trial.     The  deposition,  when  taken,  must  be  deliverea  to  the 
attorney  for  the  party  who  procured  the  order,  unless  the  or- 
der provides  for  a  dinerent  disposition  thereof. 

^  886.  Where  a  person  to  be  examined,  as  prescribed  in   10  civ.  Pro. 
this  article,  is  a  resident  of  the  State,  he  shall  not  be  required  178. 
to  attend  in  any  county,  other  than  that  in  which  he  resides,   81  Han,  96. 
or  where  he  has  an  office  for  the  regular  transaction  of  busi-  30  Abb  N.C, 
ness,  in  person.   Where  he  is  not  a  resident,  he  shall  not  be  re-  ®*°- 
quired  to  attend  in  any  other  county,  than  that  wherein  he  is 
served  with  a  subpoena,  unless,  for  special  reasons,  stated  in 
the  affidavit,  the  order  otherwise  directs. 

ARTICLE  SECOND. 

Depositions,  taken  without  the  State,  for  use  within 

THE  State. 

g  887,888.  When  commission  to  §  800.  Order  made  by  judge. 

issue,  etc.  891.  Interrogatories;  how  set> 

889.  How  and  upon  what  terms  tied, 
granted. 
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887^880 


g  892. 


Id.;  to  be  annexed  ;  direc- 
tions for  return. 
893.  Commission   to    examine 
upon  oral  questions. 

When  open  commission 
may  issue,  or  depositions 
may  be  taken. 

Last  two  sections  not  ap- 
plicable to  infants,  etc., 
or  foreign  countries. 

Notice  of  examination  up- 
on oral  questions. 

897.  Open  Commission. 

898.  Order    directing    deposi- 

sitions  to  be  taken. 
Before  whom  depositions 

may  be  taken ;  notice  of 

taking. 

How  depositons  taken. 
Commission  or   order    to 


894. 


895. 


896. 


899. 


900. 
901. 


take     depositions ;    how 
executed  and  returned. 
g  902.  Certificate  of  execution. 

903.  Certificate,  a  sufficient  re- 
turn. 

904.  Return  by  agent. 

905.  If  agent  is  sick  or  dead. 
906, 907.      Filing      deposition, 

etc.,  so  returned. 

908.  Commission,  etc.,  by  coo- 
sent. 

909.  Where  return  to  be  kept ; 
parties  may  inspect  it^ 
etc. 

910.  When  deposition  may  be 
suppressed. 

911.  Depositions,  etc., evidence. 

912.  When  interrogatories  and 
depositions  may  be  in  a 
foreign  language. 

913.  Letters  rogatory. 

2  Dem.  298.  §  887.  {Am'd  1879.]  In  a  case  specified  in  the  next  sec- 
4N.Y.Supp.  tion,  where  it  appears,  by  affidavit,  on  the  application  of 
703.  either  party,  that  the  testimony  of  one  or  more  witnesses,  not 

within  the  State,  is  material  to  the  applicant,  a  commission 
may  be  issued,  to  one  or  more  competent  persons,  named 
therein,  authorizing  them,  or  any  one  of  them,  to  examine  the 
witness  or  witnesses  named  therein,  under  oath,  upon  the 
interrogatories  annexed  to  the  commission  ;  to  take  ana  certify 
the  deposition  of  each  witness,  and  to  return  the  same,  and 
the  commission,  according  to  the  directions  given  in  or  with 
the  commission.  The  api)licant,  or  any  other  party  to  the 
action,  may  be  thus  examined. 

§  888.  lAm*d  1894,  1895,  amendment  to  take  fffett  January 
If  1896.]  Such  a  commission  may  be  issued  in  either  of  the 
following  cases : 
135  N.Y.272.  1.  Where  a  party  to  an  action  bronght  in  a  court  of  record 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages  by  a 
writ  of  inquiry  or  upon  a  reference;  or  otherwise,  to  enable 
the  court  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendeied  ag  inst  the 
adverse  party  in  an  action  brought  in  a  court  of  record;  and 
the  testimony  is  required  in  order  to  carry  the  judgment 
into  effect. 

3.  Where  an  appeal  from  a  final  judgment  rendered  in  the 
supreme  court,  the  city  court  of  the  city  of  New  Yorlt,  or  a 
county  court,  or  a  motion  for  a  new  trinl  in  either  of  those 
courts  is  pending,  and  the  testimony  will  be  material  and 
necessary  to  the  applicant  in  the  prosecution  or  defense  of 
the  action  if  a  new  trial  is  granted. 

4.  Where  the  application  is  made  jbefore  the  joinder  of 
issue,  in  an  action  brought  in  either  of  the  couits  specified 
in  the  last  subdivision;  nnd  there  is  reason  to  apprehend 
that  before  issue  is  joined  nnd  an  application  for  a  commis- 
sion can  thereafter  be  made,  the  witness  will  die  or  become 
unable  to  give  his  testimony  or  remove  so  th  it  his  testimony 
can  not  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined  in  an  action 
pending  in  a  court  of  record  and  the  testimony  is  ni  .terial 
to  the  applicant  in  the  prosecution  or  defense  thereof. 

6.  In  special  proceedings. 

J  889*    In  a  case  specified  in  subdivision  third  of  the  last 


4  N.Y.Supp. 
703. 
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section,  if  the  appeal  has  been  taken  to  another  court,  the 
application  must  oe  made  to  the  court  in  which  the  judgment 
was  rendered  ;  and  an  order,  directing  the  commission  to  be 
issued,  may  be  granted  or  refused,  in  the  discretion  of  that 
court.  In  a  case  specified  in  either  of  the  other  subdivisions 
of  j,that  section,  the  application  may  be  made  to  the  court,  or 
a  judge  thereof,  or,  in  the  supreme  court,  to  the  county  judge 
of  the  county,  where  the  action  is  triable ;  and  it  must  be 
granted,  upon  satisfactory  proof  of  the  facts  authorizing  it, 
unless  the  court  or  judge  has  reason  to  believe,  that  the  appli- 
cation is  not  made  in  good  faith,  or  unless  an  order  for  an. 
open  commission,  or  for  taking  depositions,  is  made  as  pre- 
scribed in  this  article.  Notice  of  the  application  must  be  given 
to  the  adverse  party,  unless  he  is  in  .default  for  want  of  an 
appearance.  Upon  granting  the  order,  the  court  or  judge 
may,  in  any  case,  impose  such  terms  as  justice  requires. 

§  8QO.  Where  the  order  is  made  by  a  judge,  out  of  court, 
it  must  be  entered  in  the  office  of  the  clerk.  It  snail  be  grant^ 
ed,  only  in  a  case,  where  the  court  would  grant  it,  and  upon 
the  same  terms ;  and  it  is  subject  to  the  control  of  the  court. 

§  8Q1.  Unless  the  interrogatories,  to  be  annexed  to  the  23  Civ.  Pro. 
commission,  are  settled  by  consent  of  the  parties,  they  must  B.  817. 
be  settled,  upon  notice,  by  a  judge  of  the  court,  or,  in  the  su- 
preme court,  by  the  county  judge  of  the  county,  where  the 
action  is  triable,  as  prescribed  in  the  general  rules  of  practice. 

§  8Q2.  The  interrogatories,  when  settled,  must  be  annex- 
ed to  the  commission.  Either  party  must  be  allowed  to  insert 
therein  any  question,  pertinent  to  the  issue,  which  he  pro- 
poses. Unless  the  parties  stipulate  in  writing,  or  the  order 
granting  the  commission  prescribes,  how  it  shall  be  returned, 
the  judge  must  indoi-se,  upon  the  commission,  the  proper 
direction  for  that  purpose.  Unless  the  court  or  judge  thinks 
proper  to  direct  it  to  be  returned  by  an  agent,  it  must  be  re- 
turned through  the  post-ofiice. 

i  893.  [Am*d  1877,  1895,  amendment  iQ  take  effect  January  136 N  T  272. 
1,  1896.]  Where  an  issue  of  fact,  joined  in  an  action,  is 
pending  in  the  supreme  court,  the  city  court  of  the  city  of 
New  York,  or.  a  county  court,  the  parties  may  stipulate,  in 
writing,  or  the  court  to  which,  or  the  judge  to  whom,  an 
application  for  a  commission  is  made,  may,  in  its  or  his  dis- 
cretion, direct,  in  the  order,  that  a  commission  issue  with- 
out written  interrogatories,  and  that  the  depositions  be 
t:iken  upon  oral  questions  ;  or  that  a  commission  issue  to 
take  the  deposition  of  one  or  more  witnesses,  designated  in 
the  order,  partly  upon  oral  questions  and  partly  upon 
written  interrogatories,  (  r  to  take  the  deposition  of  one  or 
more  witnesses,  designated  in  the  order,  upon  oral  ques- 
tions, and  one  or  more  witnesses,  designated  in  the  order, 
upon  written  interrogatories. 

§  804.  Where  an  issue  of  fact,  joined  in  an  action,  is  ioAbb.N.0. 
pending  in  either  of  the  courts  specified  in  the  last  section,  the  324, 
parties  may  stipulate,  in  writing,  or  the  court,  or  a  judge 
thereof,  or,  in  the  supreme  court,  the  county  jud^e  of  the 
county  where  the  action  is  triable,  may,  in  its  or  his  discre- 
tion, upon  the  application  of  either  partj",  and  upon  satis- 
factory proof,  by  affidavit,  that  one  or  more  witnesses,  not 
-within  the  State,  are  material  and  necessary  in  the  prosecu- 
tion or  defence  of  the  action,  make  an  order,  upon  such  terms 
$M9  it  or  he  deems  proper,  directing  that  an  open  commission 
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issue,  or  that  depositions  be  taken,  as  prescribed  in  the  follow- 
ing factions  of  this  article. 

4  Dem.  830.  8  895.  lAni'd  1879.]  The  last  two  sections  are  not  appk- 
cable  where  the  adverse  party  is  an  infant,  or  the  committee 
of  a  person  judicially  declared  to  be  incapable  of  managing  . 
his  atfairs,  by  reason  of  lunacjr,  idiocy,  or  habitual  drunken- 
ness ;  or  where  the  testimony  is  to  be  taken  elsewhere  than  in 
the  United  States  or  in  Canada.  Nor  can  the  applicant  be  ex- 
amined in  his  own  behalf,  as  prescribed  in  those  sections, 
except  by  consent  of  the  parties.   Q-r  /  9^  9  7  " 

§  896.  Where  a  commission  is  issued,  to  take  testimony 
without  written  interrogatories,  as  prescribed  in  section  eight 
hundred  and  ninety-three  or  section  eight  hundred  and  ninety- 
four  of  this  act,  notice  of  the  time  and  place  of  the  examina- 
tion of  a  witness,  b^  virtue  thereof,  naming  the  witness,  must 
be  served  as  prescribed  in  section  eight  hundred  and  ninety- 
nine  of  this  act. 

§  897.  An  open  commission  must  be  directed  to  one  or 
more  persons,  named  therein,  and  must  authorize  them,  or 
any  one  of  them,  to  examine  any  witness  who  may  be  pro- 
duced by  either  party,  on  or  beiore  a  day  specified  therein, 
upon  oral  questions  to  be  put  to  the  witness,  when  he  is  pro- 
duced ;  to  take  and  certity  the  deposition  of  each  witness  so 
examined ;  and  to  return  the  same,  and  the  conmiission,  im- 
mediately after  the  expiration  of  the  time  limited  for  the 
production  of  witnesses,  according  to  the  directions,  g^ven  in 
or  with  the  commission. 

§  898.  An  order,  directing  that  depositions  be  taken. 
must  specify  the  time  within  which  they  must  be  taken,  ana 
the  manner  in  which  they  must  be  returned.  It  may  also 
contain  such  additional  directions,  not  inconsistent  with  the 
next  section,  with  respect  to  the  time  and  manner  of  giving 
notice,  as  the  court  or  judge  deems  proper.  The  order  must 
be  entered  in  the  clerk's  office ;  and  a  certified  copy  thereof 
must  be  annexed  to  each  deposition,  or  set  of  depositions,  re- 
turned as  prescribed  in  the  loUowing  sections  of  tnis  article. 

§  899.  A  deposition  may  be  taken,  pursuant  to  such  an 
order,  before  a  person  mutually  agreea  upon  by  the  parties, 
or  a  chancellor,  or  a  judge  of  a  court  of  record,  or  the  mayor 
or  other  chief  magistrate  of  a  city,  or  a  justice  of  the  peace  of 
the  State  or  Territory,  where  the  witness  is  •  who  is  not 
counsel  or  attorney  for  either  party,  and  would  not  be  dis- 
(jualified^  by  reason  of  affinity  or  consanguinity  to  a  party,  or 
interest  in  the  event,  from  serving  as  a  juror  upon  the  trial  of 
the  action,  within  the  State.  Written  notice  oi  tne  time  and 
place  of  taking  a  deposition,  specifying  the  name  of  the  wit- 
ness, and  the  person  before  whom  it  will  be  taken,  must  be 
served  by  the  party,  at  whose  instance  it  is  taken^  upK)n  the 
attorney  for  the  adverse  party.  The  time  for  servmg  such  a 
notice  must  be,  at  least,  five  judicial  days  before  the  deposi- 
tion is  taken  ;  and  one  judicial  day,  in  addition,  for  each  fifty 
miles,  by  the  usual  route  of  travel,  between  the  residence  of 
the  attorney  for  the  adverse  party,  and  the  place  where  the 
deposition  is  to  be  taken. 

§  900.  Upon  the  examination  of  a  witness,  without  writ- 
ten interrogatories,  by  virtue  of  a  commission,  or  of  an  order 
to  take  depositions,  the  commissiouei*,  or  the  person  before 
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whom  the  deposition  is  taken,  must  take  down,  or  cause  to  be 
taken  down,  as  prescribed  in  the  next  section,  the  substance 
of  the  witness's  testimony  ;  unless  he  is  directed,  in  the  com- 
mission or  the  order,  or  required  by  the  person  appeariuj^  for 
either  party,  to  insert  in  the  deposition  any  or  all  of  the 
questions  or  answers,  word  for  word.  Unless  the  oommissioz 
or  ordeii  otherwise  directs,  the  person,  appearing  for  either 
party,  may  ask  any  question,  which  he  deems  proper,  and  the 
witness's  answer  must  be  taken  accordingly,  the  objections 
thereto  being  reserved,  without  being  speciHea  at  the  time  of 
examination.  A  copy  of  this  section  must  be  annexed  to  each 
commission  to  take  testimony  without  written  inten\>g[atories, 
uid  to  each  certified  copy  of  an  order  to  take  a  deposition. 

§  QO 1 .  The  person,  to  whom  a  commission  is  directed,  or 
before  whom  a  deposition  is  taken,  unless  otherwise  expressly 
directed  in  the  commission,  or  in  the  order  for  taking  the 
depositions,  must  execute  tne  commission,  or  the  order,  as 
follows : 

1.  He  mustpublicly  administer,  to  each  witness  examined, 
an  oath  or  afflh:*mation  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  as  to  the  matters  representing 
which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  wri- 
ting, or  cause  it  to  be  reduced  to  writing,  by  a  disinterested 
person.  After  it  has  been  carefully  read,  to  or  by  the  wit- 
ness, it  must  be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if 
the  witnea^  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposi- 
tion to  which  it  relates,  subscribed  by  the  witness  proving  it, 
and  numbered  or  otherwise  identified^  in  writing  thereupon, 
by  the  commissioner,  or  person  takmg  the  deposition,  who 
must  subscribe  his  name  thereto. 

4.  The  oonmiissioner,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  eacn  half  sheet  of  the  aeposition  ;  he 
must  annex  all  the  depositions  and  exhibits  to  the  commission, 
or  to  a  certified  copy  of  the  order  for  taking  the  deposition, 
with  the  certificate  specified  in  the  next  section ;  and  he  must 
close  them  up  under  nis  sealj  and  address  the  packet,  to  the 
clerk  of  the  court,  at  his  oificial  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediate- 
ly deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay 
me  postage  thereon. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  a^ent  of  the  party,  at  whose  in- 
stance it  was  issued  or  granted,  the  packet  so  addressed  must 
be  delivered  to  the  agent. 

7.  Wheire  a  commission  is  directed  to  two  or  more  persons. 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  ana 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

§  &02.  The  commissioner  or  other  person,  before  whom   ''8  Hun,  610, 
one  or  more  aepositions  are  taken,  must  subscribe,  and  annex 
to  each  dej>osition,  a  certificate,  substantially  in  the  following 

filled  up 


".[ 


ss.: 
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"  I,  ,  do  certify  that  ,  the  witness,  per- 

sonally appeared  before  me  on  the  day  of  , 

at  o^cIock  in  the  noon,  at  the  ^  in 

the  State  "(or  "Territory")  "of  ,  and  after  being 

sworn"  (or  "aifirmed,"  as  the  case  may  be),  "to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  mdorsed  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscri- 
bed my  name  to  each  half -sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the 

,  and  that  appeared  in  behalf  of  the 

• 

§  003 .  The  certificate^  specified  in  the  last  section,  is  a 
sufficient  return  to  a  commission. 

78  Hun,  616.  §  904.  If  the  packet,  specified  in  section. nine  hundred  and 
one  of  this  act,  is  delivered  to  an  agent,  he  must  deliver  it  to 
the  clerk,  to  whom  it  is  addressed,  or  to  a  judge  of  the  court, 
either  of  whom  must  receive  and  open  it,  upon  the  agent  ma- 
king affidavit,  that  he  received  it  from  the  hands  of  the  com- 
missioner, or  the  person  who  took  the  deposition,  and  that  it 
has  not  been  opened  or  altered,  since  he  so  received  it. 

§  905.  If  the  agent  is  dead,  or,  from  sickness  or  other  casu- 
alty, is  unable  to  deliver  the  packet  personally,  as  prescribed 
in  the  last  section,  it  must  be  received,  by  the  clerk  or  judge, 
from  the  hands  of  any  other  person,  upon  the  latter  making  an 
affidavit,  that  he  received  it  from  the  agent ;  that  the  agent  is 
dead,  or  otherwise  unable  to  deliver  it ;  that  it  has  not  been 
opened  or  altered  since  he  received  itj  and  that  he  believes 
that  it  has  not  been  opened  or  altered,  since  it  came  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposi- 
tion. 

t3  Abb   N        §  006.  The  clerk  or  judge,  who  receives  and  opens  the 
C.332.   '     *   packet,  as  prescribed  in  the  last  two  sections,  must  indorse 
78  Hnn,  616.  thereupon,  and  sign,  a  note  of  the  time  of  the  receipt  and  open- 
ing thereof,  and  immediately  file  it  in  the  office  of  the  clerk,  to- 
f  ether  with  the  affidavit  of  the  person,  who  delivered  it  to 
im. 

78  Hun,  516.  §  007.  If  the  packet  is  transmitted  through  the  post-of- 
fice, the  clerk,  to  whom  it  is  addressed,  must  receive  it  from 
the  post-office,  open  it,  indorse  thereupon,  and  sign,  a  like  note 
of  the  time  of  the  receipt  and  opening  thereof,  and  immediate- 
ly file  it  in  his  office. 

^  008.  A  commission  may  issue,  or  an  order  to  take  depo- 
sitions may  be  made,  by  consent,  in  a  case  where  either  may 
be  direotea  by  the  court  or  a  judge,  as  prescribed  in  this  arti- 
cle. On  filing  a  stipulation  to  that  effect,  signed  by  the  attor- 
neys for  the  parties,  the  clerk  must  enter  an  order  accordingly; 
and  thereupon  the  attomejr  for  the  part3'^,  procuring  the  oraer^ 
may  insert  in  the  commission,  or  indoi-se  upon  or  annex  to  it, 
or  the  order,  the  necessary  directions  for  the  execution  and  re- 
turn thereof,  according  to  the  stipulation. 

78  Hun,  616.  ^  §  OOO.  A  commission,  or  copy  of  an  order  to  take  depo- 
sitions, with  the  certificates,  returns,  depositions,  and  exhibits 
thereto  annexed,  must  remain  on  file  in  the  office  of  the  clerk 
unless  otherwise  provided  by  the  stipulation  of  the  parties,  or 
unless  the  court,  by  a  special  order,  directs  them  to  oe  filed  in 
the  office  of  another  clerk.    They  are  always  open  to  the  io- 
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spection  of  the  parties,  either  of  whom  is  entitled  to  a  copy  of 
tnem,  or  of  any  part  thereof,  on  payment  of  the  fees  allowed 
by  law, 

§  QIO.  Where  it  appears,  by  affidavit,  that  a  deposition  38  Han,5ift 
has  been  improperly  or  irregularljr  taken  or  returned ;  or  that  138  NT  3M. 
the  person^  attendance  of  the  witness,  upon  the  trial,  could 
have  been  procured,  with  due  diligence,  by  a  subpoena;  or 
that  the  attorney  for  either  party  has  practiced  any  fraud,  or 
unfair  or  overreaching  conduct,  to  the  prejudice  of  the  adverse 
party,  in  the  course  of  the  proceeding ;  an  order,  for  the  sup- 

Sression  of  the  deposition,  may  be  made  by  the  court,  upon 
tie  application  of  tne  party  aggrieved,  upon  notice  to  the  ad- 
verse party. 

§  Ql  1.  A  deposition,  taken  and  returned  as  prescribed  in 
this  article,  or  an  exemplified  copy  thereof,  if  the  original  is 
filed  in  another  county,  may,  unless  it  is  suppressed  as  pre- 
scribed in  the  last  section,  be  read  in  evidence  by  either  par- 
ty. It  has  the  same  effect,  and  no  other,  as  the  oral  testimony 
of  the  witness  would  have ;  and  an  objection  to  the  competen- 
cy or  credibility  of  the  witness,  or  to  the  relevancy,  or  sub- 
stantial competency,  of  a  question  put  to  him,  or  of  an  answer 
given  by  him,  may  be  made,  as  if  the  witness  was  then  per- 
sonally examined,  and  without  being  noted  upon  the  deposi- 
tion. 

§912.  [^m'dl895,  amendmer.t  to  take  effect  January  1,  i35N.Y.a7a. 
18§6.]  Upon  an  application,  made  in  the  supreme  coort, 
the  city  court  of  the  city  of  New  York,  or  a  county  court, 
for  a  commission  to  be  issued  to  a  foreign  country,  if  it 
satisfactorily  appears,  by  affidavit,  that  the  witness  does  not 
understand  the  English  language,  the  order  for  the  commis* 
sion  may,  in  the  discretion  of  the  court  or  judge,  direct  that 
written  interrogatories  annexed  thereto,  by  way  of  direct  or 
cross-examination,  be  framed  in  the  English  language,  and 
also  in  a  foreign  language;  that  only  the  interrog  .tories 
framed  in  the  foreign  limgunge  be  put  to  the  witness;  and 
that  his  answers  be  taken,  and  the  certificates  be  made  out 
in  the  same  language.  Where*  such  an  order  is  made,  it 
mnst  provide  for  the  payment,  by  the  applicant,  to  the 
adverse  party,  of  a  reasonable  sum,  fixed  tnerein,  for  the 
expense  of  procuring  the  interrogatories,  in  his  behnlf,  to 
be  translated.  The  judge,  who  settles  the  interrogatories, 
must  settle  them  in  the  foreign  language,  and  in  the  English 
language ;  and  for  that  purpose,  he  muy  c  11  in  the  assistance 
of  one  or  more  experts,  whose  compensation  must  be  fixed 
by  the  judge,  and  paid  by  the  applicant.  ^Vhen  the  deposi- 
tion is  read  in  evidence,  it,  and  the  interrogatories,  must  be 
interpreted  into  the  English  language,  as  if  the  witness, . 
being  unable  to  speak  the  English  language,  was  personally 
present  and  testifying. 

§  018.  Letters  rogatory  may  be  issued  from  either  of  the  ^^5  N.Y.271 
courts  specified  in  the  last  section,  in  its  discretion,  in  a  oase 
where  a  commission  may  be  issued,  as  prescribed  in  this 
article,  upon  satisfactory  proof,  by  affidavit,  that  there  is 
good  reason  to  believe,  that  the  ends  of  justice  will  be  better 
promoted  thereby,  than  by  the  issuing  of  a  commission  ;  not- 
withstanding that  a  commission  can  be  executed,  in  the  country 
to  which  they  are  sent.  Letters  rogatory  can  be  issued  only 
to  examine  one  or  more  witnesses,  upon  written  interroga- 
tories, annexed  thereto  ;  which  must  be  framed  and  settled, 
and  the  depositions  must  be  returned,  as  prescribed  in  tm« 
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article,  with  respect  to  the  interrogatories  annexed  to  a  com- 
mission, and  the  depositions  taken  thereunder! 

ARTICLE  THIRD. 

Depositions,  taken  within  the  State,  for  use  without 

THE  State. 

2  914.  In  what  cases  deposition  g  918.  Justice  of  the  peace  may 

may  be  taken.  subpoena  witness. 

915.  Subpoena  to  witness.  919.  Taking  and  return  of  den- 

916.  Contents  of  subpoena.  osition. 

917.  Subpoena  when   no    com-  920.  Penalty  for  not  appearing 

mission  is  issued. 

2  1391,  Con-  §  014.  A  party  to  an  action,  suit,  or  special  proceeding, 
sol.  Act.  civil  or  criminal,  pending  in  a  court  without  the  State,  either 
SOAbb.N.C.  in  the  United  States,  or  in  a  foreign  country,  mayobt-ain  in 
68n.  the  manner  prescribed  in  this  article,  the  testimony  of  a  wit- 

ness within  tne  State,  to  be  used  in  the  action,  suit,  or  special 
proceeding. 

30  Abb.N.O.  §  916.  Where  a  conmiission  to  take  testimony,  within  the 
62.  State,  has  been  issued  from  the  court,  in  which  the  action,  suit 

136N.Y.589.  or  special  proceeding  is  pending ;  or  where  a  notice  has  been 
given,  or  any  other  proceeding  has  been  taken,  for  the  pur- 
pose of  taking  the  testimony,  within-  the  State,  pursuant  to 
the  laws  of  the  State  or  country,  wherein  the  court  is  located 
or  pursuant  to  the  laws  of  the  United  States  if  it  is  a  court  oi 
the  United  States  ;  the  commission,  notice,  or  other  paper 
authorizing  the  testimony  to  be  taken,  may  be  presented/in 
behalf  of  the  party  desiring  to  obtain  it,  to  a  justice  of  the 
supreme  court,  or  a  county  judge,  with  proof,  by  aflBdavit, 
that  the  testimony  of  the  witness  is  material  to  the  party. 
The  judge  must  thereupon  issue  a  subpoena  to  the  witness! 
commanding  him  to  appear  before  the  commissioner  named  in 
the  commission  ;  or  before  a  commissioner,  within  the  State 
for  the  State,  Territory,  or  forei^  country,  in  which  the 
notice  was  given,  or  the  proceeding  taken  ;  or  before  the 
officer  designated  in  the  commission,  notice,  or  other  paper 
by  his  title  of  office  ;  at  a  time  and  place  specified  in  the 
subpoena,  to  testify  in  the  action,  suit,  or  special  proceeding. 

§  016.  The  place,  where  the  witness  is  commanded  to 
attend,  must  be  within  the  county  in  which  he  resides  or  so- 
journs ;  or,  if  it  is  in  another  county,  not  more  than  forty 
miles  distant  from  his  residence,  or  the  place  of  his  sojourn. 

2  1891,  Con-  §  017.  [Am>d  1877.]  Where  an  action,  suit,  or  special 
sol.  Act.  proceeding  is  pending  in  a  court  of  another  State,  or  of  a  Terri- 
9  Civ.  Fro.  tory,  or  of  the  United  States,  and  proof  is  made,  by  affidavit, 
*'^-  to  the  satisfaction  of  a  justice  or  the  supreme  court,  or  a 

county  judge,  as  follows  : 

1.  That  a  person,  residing  or  sojourning  within  the  State  is 
a  material  witness  for  either  party.  ' 

2.  That  a  commission,  to  take  the  testimony  of  the  witness, 
has  not  been  issued.  ^^ 

3.  That,  according  to  the  coui*se  and  practice  of  the  court 
in  which  the  action,  suit,  or  special  proceeding  is  pendino-  the 
deposition  of  a  witness,  taken  as  the  one  applied  for'^is  re- 
quired to  be  taken,  is  authorized  to  be  received  in  evidence 
on  the  trial  or  hearing. 

The  judge  must  issue  a  subpoena,  commanding  the  witness 
to  appear  before  him,  at  a  specified  time,  and  at  a  place  with- 
in the  county  in  which  the  witness  resides  or  sojourns,  to 
testify  in  the  action,  suit,  or  special  proceeding. 
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§  018.  lAni'd  1877.]  Where  proof  is  made,  by  affidavit 
or  otherwise,  to  the  satisfaction  of  a  justice  of  the  peace  : 

1.  That  a  civil  action,  suit,  or  special  proceedinj^  is  pending 
in  a  court  of  another  State,  or  of  a  Tenitory,  or  of  the  United 
States. 

2.  That  a  person,  residing  or  sojourning  in  the  town  or  city, 
in  which  the  justice  resides,  is  a  material  witness  for  either 
party. 

3.  That  according  to  the  practice  of  the  court,  in  which  the 
action,  suit,  or  special  proceeding  is  pending,  the  deposition  of 
a  witness,  taken  as  the  one  applied  for  is  required  to  be 
taken,  is  authorized  to  be  received  in  evidence  on  the  trial  or 
hearing. 

The  justice  must  issue  a  subpoena,  commanding  the  witness 
to  appear  before  him^  at  a  specified  time,  and  at  a  place  with- 
in the  town  or  city,  in  whicn  the  witness  resides  or  sojourns, 
to  testify  in  the  action,  suit  or  special  proceeding. 

§  019.  The  officer  before  whom  a  witness  appears,  in  a 
case  specified  in  this  article,*  must  take  down  his  testimony  in 
writing  ;  and  must  certify  and  transmit  it  to  the  court,  in 
which  the  action,  suit,  or  special  proceeding  is  pending,  as  the 
practice  of  that  court  requires. 

§  020.  A  person,  who  fails  to  appear,  at  the  time  and 
place  specified  in  a  subpoena,  issued  as  prescribed  in  this 
article,  and  duly  served  upon  him  ;  or  to  testify  ;  or  to  sub- 
scribe nis  deposition,  when  correctly  taken  down  ;  is  liable  to 
the  penalties,  which  would  be  incurred  in  a  like  case,  if  he  was 
subpceuaed  to  attend  the  trial  of  an  action  in  a  justice^s  court: 
and,  for  that  purpose,  the  officer,  before  whom  he  is  required 
to  appear,  possesses  sJl  the  powers  of  a  justice  of  the  peace 
upon  a  trial. 

TITLE  IV. 

Documentary  evidence, 

Abticle  1.  Documentary  eyidence,  as  a  substitute  for  oral  testimony. 

2.  Proof  of  a  document  executed  or  remaining  within  the 

State. 

3.  Proof  of  a  document  remaining  in  a  court  or  public  office 

of  the  United  States,  or  executed  or  remaining  with- 
out the  State. 

ARTICLE  FIRST. 

Documentary  kvtdknce,  as  a  substitute  for  oral  testi- 
mony. 


I  921.  Certain  official  certificates, 
evidence. 

922.  Certificate,   etc.,   on    file, 

evidence. 

923.  Notary's    certificate,   evi- 

dence. 

924.  Notary's  protest  and  mem- 

orandum ;      when      evi- 
dence. 
926.  Proof  of  presentment,  etc., 


orforeign  bills. 
§  926.  Affidavit   of  printer,  etc., 
evidence. 

927.  Id.;  of  service  of  notice. 

9-i8.  Marriage   certificate,   evi- 
dence. 

929.  Book   of  foreign    corpor- 

ation ;  when  evidence. 

930.  When  a  copy  thereof  is 

evidence. 

931.  How  copy  to  be  verified. 


§  02 1.  Where  the  officer,  to  whom  the  legal  custody  of  a 
paper  belongs,  certifies,  under  his  hand  and  official  seal,  that 
nenas  made  ailigent  examination,  in  his  office,  for  the  papjer, 
and  that  it  cannot  be  found,  the  certificate  is  presumptive 
evidence  of  the  facts  so  certified,  as  if  the  officer  personally 
testified  to  the  same 
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§  922.  Where  a  public  officer  is  required  or  authorized, 
by  special  provision  of  law,  to  make  a  certificate  or  an  aflB- 
davit,  touching  an  act  performed  by  him,  or  to  a  fact  ascer- 
tained b^  him,  in  the  course  of  his  official  duty  ;  and  to  file  or 
deposit  it  in  a  public  office  of  the  State ;  the  certificate  or 
affidavit,  so  filed  or  deposited,  or  an  exemplified  copy  there- 
of, is  presumptive  evidence  or  the  facts  therein  alleged,  ex- 
cept where  the  effect  thereof  is  declared  or  regulated,  by 
special  provision  of  law. 

2in?  s'upp        §  ^^®"  C^w.'**  18'^7.]    TKe  certificate  of  a  notary  public  of 

655.  ^^^  State,  under  his  hand  and  seal  of  office,  of  the  present- 

18N.Y.8t«te   ment  by  him,  for  acceptance  or  payment,  or  of  the  protest. 

Rep.  1013.       for  non-acceptance  or  non-payment^  of  a  promissory  note  or 

bill  of  exchange,  or  of  the  service  ot  notice  thereof  on  a  party 

'to  the  note  or  bill ;  specifving  the  mode  of  giving  tiie  notice, 

the  reputed  place  of  residence  of  the  party  to  whom  it  was 

given,  and  the  post-office  nearest  thereto  ;  is  presumptive 

evidence  of  the  facts  certified,  unless  the  party,  against  whom 

it  is  offered,  has  served  upon  the  adverse  party,  with  his 

pleading,  or,  within  ten  days  after  joinder  of  an  issue  of  fact. 

an  original  affidavit,  to  the  effect,  that  he  has  not  received 

notice  of  non-acceptance,  or  of  non-payment  of  the  note  or 

bfil.    A  verified  answer  is  not  sufficient  as  an  affidavit,  within 

the  meaning  of  this  section. 

§  924.  In  case  of  the  deatt  or  insanity  of  a  notary  public 
of  the  State,  or  of  his  absence  or  removal,  so  that  his  personal 
attendance,  or  his  testimony,  cannot  be  procured,  in  any 
mode  m*escribed  by  law,  his  original  protest,  under  his  hand 
and  official  seal,  the  genuineness  thereof  being  first  duly 
proved,  is  presumptive  evidence  of  a  demand  of  acceptance, 
or  of  payment,  therein  stated  ;  and  a  note  or  memorandum, 
personally  made  or  signed  by  him,  at  the  foot  of  a  protest,  or 
in  a  re^lar  register  of  official  acts,  kept  by  him,  is  presump- 
tive evidence  that  a  notice  of  non-acceptance  or  non-payment 
was  sent  or  delivered,  at  the  time,  and  in  the  manner,  stated 
in  the  note  or  memorandum. 

§  925.  Proof  of  the  presentment,  for  acceptance  or  pay- 
ment, of  a  promissory  note  or  bill  of  exchange,  payable  m 
another  State,  or  in  a  Territory,  or  foreign  country,  or  of  a 
protest  of  the  note  or  bill,  for  non-acceptance,  or  non-payment, 
or  of  the  service  of  notice  thereof,  on  a  party  to  the  note  or 
bill,  may  be  made,  in  any  manner  authorized  by  the  laws  of 
the  State,  Territory,  or  county,  where  it  was  payable. 

J  926.  [Am'd  1877.]  The  affidavit  of  the  printer  or  pub- 
er  of  a  newspaper,  published  within  the  State,  or  of  his 
foreman  or  principal  clerk,  showing  the  publication  of  a  notice 
or  other  advertisement,  authorized  or  required,  by  a  law  of 
the  State,  to  be  publisned  in  that  newspaper,  annexed  to  a 
printed  copy  of  the  notice  or  other  advertisement,  may  be 
read  in  evidence  ;  and  is  presumptive  evidence  of  tne  publi- 
cation, and,  also,  of  the  matters  stated  therein,  showing  that 
the  deponent  is  authorized  to  make  the  affidavit.  But  this 
section  does  not  apply  to  a  case,  where  the  affidavit  is  re- 
quired by  law  to  be  filed,  unless  it  has  been  duly  filed ;  or  to  a 
case,  where  the  mode  or  proving  a  publication  is  otherwise 
specially  prescribed  by  law. 

§  927.  Where  it  is  necessary,  upon  the  trial  of  an  action, 
to  prove  the  service  of  a  notice,  an  affidavit,  showing  the  ser- 
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vice  to  have  been  made  bv  the  person  making  the  affidavit,  is 
presumptive  evidence  of  the  service,  npon  first  proving  that 
he  is  dead  or  insane,  or  that  his  personal  attendance  cannot 
be  compelled,  with  due  diligence. 


§  928.  [Am^d  1879.]  An  original  certificate  of  a  marriage, 
within  the  State,  ma<ie  by  the  minister  or  magistrate  by  whom 
it  was  solemnized ;  the  original  entry  thereof,  made,  pursuant 
to  law,  in  the  of&ce  of  the  clerk  of  a  city  or  town  within  the 
State;  or  a  copy  of  the  certificate,  or  of  the  entry,  dnly  certi- 
fied, is  presumptive  evidence  of  the  marriage. 


§  929*  Where  a  party  wishes  to  prove  an  act  or  transao* 
tion  of  a  foreign  corporation^  the  book  or  books  of  the  cor- 
poration may  be -used  for  that  purpose,  as  presumptive 
evidence,  whether  any  or  all  of  the  parties  are  or  are  not 
members  of  the  corporation. 


%  930«  If  an  original  book  is  not  produced  at  the  trial,  as  73  Hun,  888. 
prescribed  in  the  last  section,  a  copy  thereof,  or  of  an  entry 
therein,  verified  as  prescribed  in  th^  next  section,  may  be 
used,  with  like  effect  as  the  original  book;  provided  that  the 
party,  intending  to  use  the  copy,  gives  the  adverse  party  Bt 
least  ten  days'  notice  of  his  intention,  specifying  briefly  the 
nature  of  the  evidence  proposed  to  be  given.  But  this  and 
the  next  section  do  not  apply,  where  the  foreign  corporation 
is  a  party  to  the  actiou,  and  seeks  to  prove  its  own  act  ox 
trarisaction,  in  its  own  behalf. 


§  981.  The  copy  must  be  verified  by  the  deposition,  taken  78  Han,  388. 
BB  prescribed  by  law,  or  the  oral  testimony,  taken  at  the  trial, 
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of  the  person  who  made  it,  or  of  a  person  who  has  examined 
and  compared  it  with  the  original  book,  or  the  entry  therein. 
The  witness  must  testify  that  the  copy  produced  is  coiTect; 
that  he  made  it,  or  compared  it  with  the  original;  and  that 
he  then  knew  that  the  original  book  so  copied,  or  containing 
the  entry,  was  the  book  of  the  corporation;  or  that  it  was 
then  acknowledged  to  him  to  be  such,  by  an  of&cer  or  receiver 
of  the  corporation,  or  a  person  having  the  castody  thereof, 
naming  the  person  who  made  the  acknowledgment;  and  he 
must  specify  where,  and  in  whose  custody,  the  original  was 
then  kept 


AETIOLE  SEOONP. 


FnOOW  OF    ▲    DOGXTMENT,    EXIGX7TED    OB    BBMAININO     WITHIN 


THB  StATB. 


S  932.  Statatee,  etc.;  how  proved. 

933.  Copies     of     records     and 

papers  in  certain  offices, 
presumptive  evidence. 

934.  Id.;  of  papers  filed   with 

town  clerk. 

935.  Conveyance,  when  acknow- 

ledged, or  record,  or  tran- 
script of  record.evidence. 

936.  Such  evidence  may  be  re- 

butted. 

937.  What  instruments  may  be 


acknowledged. 
§  938.  Justice's  docket  and  tran- 
script    evidence    before 
him. 

939.  TranHcript   from    justice's 

docket,    evidence   gener- 
ally. 

940.  Other  proof  of  proceedings 

before  justice. 

941.  Charter,    ordinances,  etc.. 

of  cities  and  villages. 


§  982.  [Am'd  1877,  1895,  amendment  to  take  effect  Scp- 
tember  1, 1895.]  A  statute  or  joint  resolution,  passed  by  the 
legislature  of  the  State,  may  be  read  in  evidence  from  a  news- 


i. 


"^ 
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paper,  designated  as  prescribed  by  law,  to  publish  the  same^ 
until  six  months  after  the  close  of  the  session  at  which  it 
was  passed ;  and  nt  any  time,  from  a  volume  printed  under 
the  direction  of  the  secretary  of  state.  To  entitle  any  copy 
of  a  law  published,  other  than  those  published  under  the 
direction  of  the  secretary  of  state,  to  be  read  in  evidence, 
there  shall  be  contained  in  the  same  book  or  pamphlet,  a 
printed  certificate  of  the  secretary  of  state,  that  such  copy  is 
a  correct  transcript  of  the  text  of  the  original  laws.  For 
such  certificate  the  secretary  of  state  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reasonable. 
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121N.Y.477. 

UON.  Y.445. 


fi4N.Y.State  §  933.  [_4m'd  1879.]  A  copy  of  a  paper  filed,  kept,  en- 
£ep.  921.  tered,  or  recorded,  pursuant  to  law,  in  a  public  office  of  the 
188  N.Y.  179.  State,  the  officer  having  charge  of  which  has,  pursuant  to  law 
an  official  seal ;  or  with  the  clerk  of  a  court  of  the  State,  or 
with  the  clerk  or  secretary  of  either  house  of  the  Legislature, 
or  of  any  other  public  body  or  public  board,  created  by  au- 
thority of  a  law  of  the  State,  and  having,  pursuant  to  law,  a 
seal ;  or  a  transcript  from  a  record  kept,  pursuant  to  law,  in 
such  a  public  office  or  by  such  a  clerk  or  secretary,  is  evi- 
dence, as  if  the  original  was  produced.  But  to  entitle  it  to  be 
used  in  evidence,  it  must  be  certified  by  the  clerk  of  the  court, 
under  his  hand  and  the  seal  of  the  court,  or  by  the  officer  hav- 
ing the  custody  of  the  original,  or  his  deputy  or  clerk,  appoint- 
ed pursuant  to  law,  under  his  official  seal,  and  the  hancf  of  the 
person  certifying  ;  or  by  the  presiding  officer,  secretary,  or 
clerk  of  the  public  body  or  board,  appointed  pursuant  to  law, 
under  his  hand,  and  except  where  it  is  certified  by  the  clerk 
or  secretary  of  either  house  of  the  Legislature,  under  the  of- 
ficial seal  of  the  body  or  board. 

Jj  934.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  the 
ce  of  a  town  clerk,  or  a  transcript  from  a  record  kept 
therein,  pursuant  to  law,  certified  by  the  town  clerk,  is  evi- 
dence, with  like  effect  as  the  original. 

§  935.  A  conveyance,  acknowledged  or  proved,  and  cer- 
tified in  the  manner  prescribed  by  law,  to  entitle  it  to  be  re- 
corded in  the  county  where  it  is  offered,  is  evidence,  without 
further  proof  thereof.  Except  as  otherwise  specially  pre- 
scribed by  law,  the  record  of  a  conveyance,  duly  recoraed, 
within  the  State,  or  a  transcript  thereof,  duly  certified,  is  evi* 
dence,  with  like  effect  as  the  original  conveyance. 

§  936.  The  certificate  of  the  acknowledgment,  or  of  the 
proof  of  a  conveyance,  or  the  record,  or  the  transcript  of  the 
record,  of  such  a  conveyance,  is  not  conclusive  ;  and  it  may 
be  rebutted,  and  the  effect  thereof  may  be  contested,  by  a 
party  affected  thereby.  If  it  appears  that  the  proof  was 
taken  upon  the  oath  of  an  interested  or  incompetent  witness, 
the  conveyance,  or  the  record  or  transcript  thereof,  shall  not 
be  received  in  evidence,  until  its  execution  is  established  by 
other  competent  proof. 

§  937.  Any  instrument,  except  a  promissory  note,  a  bill 
of  exchange,  or  a  last  will,  may  be  acknowledged,  or  proved, 
and  certified,  in  the  manner  prescribed  by  law  for  taking  and 
certifying  the  acknowledgement  or  proof  of  a  conveyance  of 
real  property ;  and  thereupon  it  is  evidence,  as  if  it  was  a 
conveyance  of  real  property. 

§  938.  The  docket-book  of  a  justice  of  the  peace,  within 
the  State,  or  a  transcript  thereof,  certified  by  him,  is  evidence 
before  him,  of  any  matter  required  by  law  to  be  entered  br 
him  therein.  ^ 

6  Misc.  633.  §  939.  A  transcript  from  the  docket-book  of  a  justice  of 
the  peace,  within  the  State,  subscribed  by  him,  and  authenti- 
cated, by  a  certificate  of  the  clerk  of  the  county  in  which  the 
justice  resides,  under  his  hand  and  official  seal,  to  the  effect, 
that  the  person,  subscribing  the  transcript,  was,  at  the  date 
of  the  juagment  therein  mentioned,  a  justice  of  the  peace  of 
that  county  ;  and  that  the  clerk  is  acquainted  with  his  band- 
writing,  and  verily  believes  that  the  signature  to  the  traiv 


121  N.Y.  477. 
135  N.Y.  326. 


137  N.Y.  329. 
140  N.Y.  446. 


5  Misc.   633. 


^ 
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script  is  genuine ;  is  evidence  of  any  matter  stated  in  the 
transcript,  wliich  is  required  by  law  tc^  entered  by  the  justice 
in.  his  docket-book. 

§  940 .  lAin'd  1877.  ]  The  proceedings  in  an  action  brought, 
or  a  special  proceeding  instituted,  beiore  a  justice  of  the 
peace,  within  the  State,  may  also  be  proved  by  the  oath  of  the 
lustice.  In  case  of  his  death  or  absence^  they  may  be  proved 
oy  the  original  minutes  of  the  proceedmgs,  kept  by  him,  pur- 
suant to  law^  accompanied  with  proof  of  his  handwriting ;  or 
by  a  copy  of  the  minutes,  sworn  to,  by  a  competent  witness, 
as  having  been  compared  with  the  original  entries,  with  proof 
that  those  entries  were  in  the  handwriting  of  the  justice. 

§  941.  [Am'd  1877,  1894.]  An  act,  ordinance,  resolution,  -^^  ^^/?,  4  u 
by-law,  rule  or  proceeding  of  tne  common  council  of  a  city, 
or  of  the  board  of  trustees  of  an  incorp  rated  village,  or  of 
a  local  board  of  health  of  a  city,  (own  or  incorporated  village 
or  of  a  board  of  supervisor^,  wiihin  the  state,  may  be  read 
in  evidence,  eitbi  r  from  a  copy  thereof,  certified  by  the  city 
clerk,  village  clerk,  clerk  of  the  c  -mmon  cnuncil,  clerk  or 
secretary  of  the  loca'  board  of  health,  or  cleik  of  the  board  of 
supervisors;  or  from  a  volume  printed  by  nuthotity  of  the 
common  council  of  the  city,  or  the  board  of  trustees  of  the 
village  or  the  local  board  of  health  of  the  city,  town  or  village, 
or  the  board  of  supervisors. 

ARTICLE  THIRD. 

Pboop  of  a  Document,  rbmainino  m  a  Court  or  Public 
Office  of  the  UiaTED  States,  or  executed  or  remain- 
ing without  the  State. 

2  942.  Printed  copies  of  laws  of 
another  Bute,  etc. 

943.  Copies  of>records  of  United 

States  courts. 

944.  Id.;  of  documents  on  file 

in  departments  of  United 
States. 

945.  Record  of  bill  of  sale,  etc., 
of  vessels. 

946.  Convevance  of  land  with- 
out the  State. 

947.  Exemplification  of  record 

of  conveyance    of   land 
with  oat  the  State. 

948.  Trancript  of  docket,  etc., 

§  042.  A  printed  copy  of  a  statute^  or  other  written  law, 
of  another  State,  or  of  a  Territory,  or  oi  a  foreign  country,  or  a 
printed  cop^y  of  a  proclamation,  edict,  decree,  or  ordinance,  by 
the  executive  power  thereof,  contained  in  a  book  or  publica> 
tion,  purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonly  admitted,  as 
evidence  of  the  existing  law.  in  the  judicial  tribunals  thereof, 
is  presumptive  evidence  of  the  statute,  law,  proclamation, 
edict,  decree,  or  ordinance.  The  unwritten  or  common  law  of 
another  State,  or  of  a  Territory^  or  of  a  foreign  country,  may 
be  proved,  as  a  fact,  by  oral  evidence.  The  books  of  reports 
of  cases,  adjudged  in  the  courts  thereof,  must  also  be  admit- 
ted, as  presumptive  evidence  of  the  unwritten  or  common  law 
thereof. 

§  943.  A  oopjr  of  the  record,  or  any  other  proceeding,  of 
a  court  of  the  United  States,  is  evidence,  when  certified  by 
the  clerk  or  officer,  in  whose  custody  it  is  required  by  law  tx> 
be. 

*  So  i0  oriiriaaL 


of  justice  of  adjoining 
State. 

949.  Id.;  how  authenticated. 

950.  Other  proof. 

951.  Proof  may  be  rebutted. 
962.  Copies  of  records  of  courtf 

of  foreign  countries ;  how 
authenticated. 

Other  proof. 

This  article  does  not  de- 
clare effect  of  record,  etc. 

Documents  from  foreign 
countries;  how  authenti- 
cated. 


953. 
951. 

956. 
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§  944.  [Am'd  1877,  1879.]  A  copy  of  a  record  or  other 
paper,  remaining  in  a  aepartment  or  the  government  of  the 
United  States,  is  evidence,  when  certified  by  the  head,  or  ac- 
ting chief  officer,  for  the  time  being,  of  that  department ;  or 
when  certified  by  the  officer  in  whose  charge  it  is,  pursuant  to 
a  statute  of  the  United  States  or  otherwise  in  accordance  with 
a  statute  of  the  United  States,  relating  to  certifying  the  same. 
The  record  of  the  observations  of  the  weather,  taken  under 
the  direction  of  the  signal  service  of  the  Unitea  States,  when 
certified  by  the  officer  in  charge  thereof,  at  the  place  where 
they  were  taken  and  are  kept,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein. 

„  <j70  §  045.  The  record  of  a  bill  of  sale,  mortgage,  hypotheca- 
10  uun,  6W.  ^^Qj^^  Qj.  conveyance  of  a  vessel,  belonging  to  a  port  or  place, 
within  the  United  States,  recorded  in  the  office  of  the  collec- 
tor of  customs,  where  tne  vessel  is  registered  or  enrolled, 
which  was  acknowledged  or  proved,  betore  it  was  recorded, 
in  like  manner  as  a  deed  to  be  recorded  within  the  State;  or  a 
transcript  of  such  a  record,  duly  certified  by  the  collector ;  is 
evidence,  with  the  like  effect  as  the  original, 

§  940.  A  conveyance  of  real  property,  situated  without 
the  State,  acknowledged,  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  within  the  county  wherein  it 
is  offered  in  evidence,  is  evidence,  without  further  proof 
thereof,  as  if  it  relatea  to  real  property  situated  within  the 
State.  A  conveyance  of  real  property,  situated  within  an- 
other State,  or  a  Territory  of  the  United  States.  wh\ph  has 
been  duly  authenticated,  according  to  the  laws  oi  that  State 
or  Territory^  so  as  to  be  read  in  evidence  in  the  courts  thereof, 
is  evidence  in  like  manner. 

§  047.  An  exemplification  of  the  record  of  a  conveyance 
of  real  property  situated  without  the  State,  and  within  the 
United  States,  which  has  been  recorded  in  the  State  or  Terri- 
tory, where  the  real  property  is  situated,  pursuant  to  the 
laws  thereof,  when  certified  under  the  hand  and  seal  of  the  of- 
ficer, having  the  custody  of  the  record,  is,  if  the  original  can- 
not be  produced,  presumptive  evidence  of  the  conveyance^ 
and  of  the  due  execution  thereof. 

§  948.  A  transcript  from  the  docket* book  of  a  justice  of 
the  i)eace,  within  an  adjoining  State,  of  a  judgment  rendered 
by  mm  ;  a  transcript  of  his  miautes  of  the  proceedings  in  the 
cause,  previous  to  the  judgment ;  or  of  an  execution  issued 
thereon ;  or  of  the  return  of  an  execution ;  when  subscribed 
by  the  justice,  and  authenticated  as  prescribed  in  the  next 
section,  is  presumptive  evidence  of  his  jurisdiction  in  the 
cause,  and  of  the  matters  shown  by  the  transcript. 

§  949.  Such  a  transcript  must  be  authenticated  by  a  cer- 
tificate of  the  justice,  annexed  thereto,  to  the  effect^  that  it  is 
in  all  respects  correct,  and  that  he  nad  jurisdiction  of  the 
cause ;  and  also  by  a  certificate  of  the  clerk  or  prothonotary 
of  the  county,  in  which  the  justice  resided  at  the  time  of  ren- 
dering the  judgment,  under  his  hand  and  the  seal  of  the  court 
of  common  pleas,  or  other  county  court  of  the  county,  to  the 
effect  that  the  person,  subscribing  the  certificate  attached  to 
the  transcript,  was,  at  the  date  or  the  jud^^ent,  a  justice  of 
the  peace  of  that  county  ;  and  that  the  signature  thereto  is 
in  his  own  handwriting. 
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§  950.  The  judgment  and  other  proceedings,  and  the 
justice's  authority  to  render  the  judgment,  may  also  be 
proved,  by  the  production  of  the  docket,  or  of  a  copy  of  a 
judgment  or  other  proceediogs ;  and  the  oral  testimony  of 
the  justice  to  the  truth  and  correctness  thereof  and  to  his 
authority  to  render  the  judgment 


§  95 1 .  The  last  three  sections  do  not  prevent  the  intro- 
duction of  •vidence,  to  controvert  any  of  the  proof,  in  rela- 
tion to  the  validity  of  a  judgment  therein  specified. 


§  963<  ^  copy  of  a  record,  or  other  judicial  proceeding,  46  Hun.  4CV 
of  a  court  of  a  foreign  country,  is  evidence  when  authenti-  138  N.  T.  70. 
cated  as  follows  * 


1.  By  the  attestation  of  the  clerk  of  the  court,  with  the 
seal  of  the  court  afi&zed.  or  of  the  officer  in  whose  custody 
the  record  is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  ma^s- 
tinate  of  the  court  to  the  effect,  that  the  person,  so  attesting 
the  record,  is  the  clerk  of  the  court ;  or  that  he  is  the  offi- 
cer, in  whose  custody  the  record  is  required  by  law  to  be 
kept ;  and  that  his  signature  to  the  attestation  is  genuine. 

3.  By  the  certificate,  under  the  great  or  principal  seal  of 
the  government,  under  Tvhose  authority  the  court  is  held, 
of  the  Secret:' r J  of  State,  or  other  officer  having  the  custo- 
dy of  that  seul,  to  the  (ffect,  that  the  court  is  duly  consti- 
tuted. Hpecifying  generally  the  nature  of  its  juiisdiction ; 
aud  that  tho  signature  o£  the  chief -judge  or  presiding  magis- 
trate, to  the  certificate  specified  in  the  last  subdiviEion  is 
genuine 

§  953-  ^  copy  of  a  record,  or  other  judicial  proceeding,   46  Hun,  469 
of  a  court  of  a  foreign  country,  attested  by  the  seal  of  the 
courts  in  which  it  remains,  must  al-^o  be  admitted  in  evi- 
dence, upon  due  proof  of  the  following  facts  : 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the 
custody  of  the  clerk  of  the  court,  or  other  officer  legally  hav- 
ing charge  of  it. 

3.  That  the  attestation  is  genuine. 


r 
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§  964.  [Am'd  1877.]  Nothing  in  this  article  is  to  be 
construed,  as  declaring  the  effect  of  a  record  or  other  judicial 
proceeding  of  a  foreign  country^  authenticated,  so  as  to  be 
evidence. 


§  955-  [Added  in  1892.]  All  maps,  surreys  and  official 
records,  which  shall  have  been  on  record  or  on  file  in  the 
office  of  either  the  register  of  the  city  and  county  of  New 
York,  or  the  surrogate  of  said  city,  or  any  of  the  courts  of 
record  of  said  city,  or  the  clerk  of  the  city  and  county  of 
New  York,  or  any  of  the  departments  of  said  city  as  enu- 
merated in  section  thirty-four  of  the  New  York  City  consoli- 
dation  iict  (chapter  foar  hundred  and  ten,  laws  of  eighteen 
hundred  and  eighty-t  vtro);  or  in  the  office  of  the  registers,  sur- 
rogates, commissioners  of  public  works,  or  kindred  depart- 
ment, or  park  department,  for  a  period  of  twenty  years  or 
upwards  prior  to  such  trial,  shall  be  presumptive  evidence 
of  their  CQutents,  and  shall  be  receivable  in  evidence  as 
such  upon  any  trial  in  any  of  the  courts  of  this  State  in 
any  controversy  pending  therein,  between  any  parties. 


96  N.  T.  326  §  966-  [Am*d  1877.]  A  copy  of  a  patent,  record  or 
other  document  remaining  of  record  in  a  public  office  of  a 
foreign  country,  certified  according  to  the  form  in  use  in 
that  country,  is  evidence  when  authenticated  as  f ollow^s  : 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a 
commissioner  appointed  by  the  governor  to  take  the  proof 
or  acknowledgment  of  deeds  in  that  country,  i  o  the  effect 
that  the  patent,  record  or  document  is  of  record  iu  the  pub- 
lic office,  and  that  the  copy  thereof  is  correct  and  oertified 
in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the 
Secretary  of  State  annexed  to  that  of  the  commissioner,  to 
the  same  effi^ct  as  prescribed  by  law  for  the  authentication 
of  the  ceutificate  of  such  a  commissioner  upon  a  convey- 
ance to  be  recorded  within  the  State.  The  certificate  of  the 
commissioner,  thus  authenticated,  is  presumptive  evidence 
that  the  copy  of  the  patent,  recorder  document  is  certified 
according  to  the  form  in  use  in  the  foreign  country. 


^ 
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TITLE  V. 
MiseeUaneous  provisions. 

8  957.    Form   of    oertiflcateB  to  8  961.  Sarroffates,  clerks,  etc.,  to 

copies,  etc.  search  files;  and  to  certi-r 

958.  Certificate  must  be  sealed.  fy,  etc. 

969.  Qualification    of  last  sec-  962.  Saring  claose. 

tion. 
960.  [Bepealed  1898]. 

§  95T*    Where  a  transcript,  eTemplification,  or  certified  95  N.  T.  6m 
copy  of  a  record  or  other  paper,  is  declared  by  law  to  be   46  Hon.  870 
eyidence,  and  special  provision  is  not  made  for  the  form  of  138N.  Y.  7^. 
the  certificate,  in  the  particular  case,  the  person,  an'horized 
to  certify,  mnst  state,  in  his  certificate,  that  it  has  been 
compared  by  him  witii  the  original,  and  that  it  is  a  correct 
transcript  therefrom,  and  of  the  whole  of  the  original. 


§  058'  If  the  officer,  or  the  court,  body,  or  board,  in 
whose  OQstody  an  original  paper,  specified  in  the  Ir-st  sec- 
tion, is  required  to  be,  by  the  laws  of  the  titate,  or  of  nnother 
State,  or  of  the  United  iStates,  or  of  a  Territory  th^-reof,  or 
of  a  foreign  country,  has,  pursuant  to  those  laws,  an  official 
seal,  the  certificate  must  oe  attested  by  that  seal.  If  the 
certificate  is  made  by  the  clerk  of  the  county,  within  the 
State,  it  must  be  attested  by  the  seal  of  the  county. 


§  959'  lAm*d  1877.  ]  The  last  section  does  not  require 
the  senl  of  a  court  to  be  affixed  to  a  certified  copy  of  an  or- 
der, or  of  a  paper  filed  therein,  or  entry  made,  where  the 
copy  is  used  in  the  same  court,  or  before  an  officer  thereof  ; 
or,  in  the  supreme  court,  where  it  is  used  In  a  circuit  court, 
or  a  court  of  oyer  and  terminer. 


§  960-  [R^eaied  by  Statutory  Construction  Law.  L.  1892 
c.  677.] 

§  961'  A.  surrogate,  county  clerk,  register,  clerk  of  a 
court,  or  oth^r  person,  haying  Uie  custody  of  the  records  or 
other  papers  in  a  public  office,  within  the  State,  must,  upon 
request,  and  upon  payment  of,  or  offer  to  pay,  the  fees  al- 
lowed by  l»iw,  or,  if  no  fees  are  expressly  allowed  by  law, 
fees  at  the  rate  allowed  to  a  county  clerk  for  a  siuiilar 
seryioe,  diligeutly  search  the  files,  papers,  records,  and 
dockets  in  his  office  ;  and  either  make  one  or  more  tran- 


96  K.  r.  624 
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soripts  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certify  that  a  document  or  paper,  of  which 
the  onstody  legally  belongs  to  him,  cannot  be  found.  If  he 
refuses,  or  unreasonably  neglects  or  delays,  to  make  such  a 
search,  or  to  furnish  such  a  transcript  or  certificate,  or 
makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

72  Hun.  602.  §  962-  Nothing  in  title  fourth  of  this  chapter  prevents 
the  proof  of  a  fact,  act,  record,  proceeding,  document,  or 
other  paper  or  writiug,  according  to  the  riues  of  the  oom- 
mon  law,  or  by  any  o&er  competent  proot 


§§  96;i-964 


issuEa 


189 


CHAPTER  X. 

TRIALS  ;  INCLUDING  JURORS  AND  JURIEa 

IITLE  I. — Trials  generally  ;  including  exceptions  and 

kOTION  FOR  A  NEW  TRIAL. 

TITLE  II.— Trials  without  a  jury. 

TITLE  III.— Trial  jurors,  except  in  New  York  and  Kings 

COUNTIES  ;  mode    of   selecting  THEMy  AND  OF 

procuring  their  attendance. 

TITLE  IV.— Trial  jurors  in  New  York  and  Kings  coun- 
ties ;  mode  of  selecting  them,  and  of  pro- 
curing their  ATTENDANCE. 

TITLE  v.— Trial  by  jury. 

TITLE  VL— Miscellaneous  provisions  ;  including  those 

RELATING    TO    EMBRACERY  AND  OTHER  ACTS  OF 
MISCONDUCT. 

TITLE  L 

Trials  generally  ;  including  exceptions  and  motion  for  a  new 

trial. 

A  uTicLB  1.  Issues,  and  the  mode  of  trial  thereof. 

2.  The  place  of  trial. 

3.  Exceptions,  case,  and  motion  for  a  new  trial. 

ARTICLE  FIRST. 
Issues,  and  the  Mode  of  Trial  theereof. 


?,  963. 

964. 

96.5. 
966." 


967. 


968. 
969. 
970. 


971. 


Issues    defined,   different 

kinds  of  issues. 
When  issues  of  law  arise  ; 

when  issues  of  fact  arise. 
Issues  to  be  tried. 
Order  of  trial.where  issues 

of  law  and  of  fact  arise  in 

the  same  action. 
But  court  may  direct  the 

order,  etc.,  of  disposition 

of  the  issues. 
What    issues  of  fact   are 

triable  by  a  jury. 
What  issues  are  triable  by 

the  court. 
Order  for  trial    by  jury,  of 

specific  questions  of  fact, 

when  of  right. 
Id. ;  when  discretionary. 


g  972.  Trial  of  the  remainder  of 
the  issues. 

974.  Counterclaim  to  be  deem- 
ed an  action,  within  the 
foregoing  sections. 

975.  Immaterial  issues  need 
not  be  tried. 

976.  What  issues  to  be  tried  be- 
fore one  judge  ;  regula- 
tion of  trial  in  the  su- 
preme court. 

977.  Notice  of  trial  and  note  of 
issue. 

978.  Order  of  disposition  of  in- 
sues  at  a  jur^  term. 

979.  Id. ;  when  a  jury  does  not 
attend. 

980.  Either  party  may  bring  is- 
sue to  trial. 

981.  What  paper  to  be  furnished 

on  trial,  and  by  whom. 

§  063.  The  issues  treated  of  in  this  chapter^  are  those 
only  which  are  presented  by  the  pleadings.    An  issue  arises   " 
where  a  fact,  or  a  conclusion  of  law,  is  maintained  by  one 

Sarty  and  controverted  by.  the  other.    Issues  are  of  two 
inds  : 

1.  Of  law;  and 

2.  Of  fact. 

§  ©©4.  An  issue  of  law  arises  oniy  upon  a  demurrer.    An     7  Misc.  642. 
issue  of  fact  arises,  in  either  of  the  following  cases  : 

1.  Ui>on  a  denial,  contained  in  the  answer,  of  a  material 
aHecration  of  the  complaint,  or  upon  an  allegation,  contained 
in  the  answer,  that  the  defendant  has  not  sufficient  knowl- 
edge or  information  to  form  a  belief,  with  respect  to  a  mate- 
risJ  allegation  of  the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  re- 
ply, with  respect  to  a  material  allegation  of  the  answer. 
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8.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  answer,  not  requiring  a  reply ;  unless  an  issue  of  law  is 
joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  reply  ;  unless  an  issue  of  law  is  joined  thereupon. 

§  966.  [Arri'd  1879.]  An  issue,  either  of  law  or  of  fact, 
must  be  tried  as  prescribed  in  this  chapter,  unless  it  is  disposed 
of  as  prescribed  in  chapter  sixth  of  this  act. 

§  966.  lAm'd  1877.]  Where  an  issue  of  law  and  an  issue 
of  fact  arise  in  one  action,  the  issue  of  law  must  be  first  dis- 
posed of,  except  as  otherwise  prescribed  in  the  next  section. 

§  967.  lAm?d  1877.]  A  separate  trial,  between  the  plain- 
tiff and  one  or  more  defendants,  of  some  or  all  of  the  issues  of 
fact,  or  one  trial  of  some  or  all  of  the  issues  of  law,  or  a  change 
in  the  order  of  disposition  of  the  issues,  may  be  directed  by 
the  court,  in  its  discretion.  Such  a  direction  may  be  given, 
in  an  order,  made  upon  notice  ;  or,  except  where  an  applica- 
tion for  such  an  order  has  been  denied,  it  may  be  given,  by 
the  judge  holding  the  term,  where  those  issues  are  regularly 
upon  the  calendar  for  trial,  either  with  or  without  the  entry 
of  an  order. 

96  N.Y.  108.  §  968.  lAm'd  1877.]  In  each  of  the  following  actions,  an 
52N;Y.Su]^  issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is 
s'yw-  ia  356    waived,  or  a  reference  is  directed : 

'      '    105  N.  Y.  319 ;  109  Id.  202 ;  25  N.  Y.  State  Rep.  52 ;  Id.  271 ;  12  N.  Y.  State 
Bep.  512. 

1.  An  action,  in  which  the  complaint  demands  judgment  for 
a  sum  of  money  only. 

2.  An  action  of  ejectment ;  for  dower ;  for  waste ;  for  ^ 
nuisance ;  or  to  recover  a  chattel 

62  N.Y.  Sup-  §  969.  An  issue  of  law,  in  any  action^  and  an  issue  of  fact 
er.  ct.  (J.  &  i>i  a-n  action  not  specified  in  the  last  section,  or  wherein  pro- 
S.)856.  vision  for  a  trial  by  a  jury  is  not  expres.sly  made  by  law,  must 

be  tried  by  the  court,  unless  a  reference  or  a  jury  trial  is  di- 
rected. 
129N.Y.274.  §  970.  [^wi'd  1877,  1891,  1892.]  Where  a  party  is  entitied 
131  N.Y.  216.  by  the  constitution,  or  by  express  provision  of  law,  to  a 
trial  by  a  jnry,  of  one  or  more  issues  of  fact,  in  an  action 
not  specified  in  section  nine  hundred  and  sixty-eight  of  this 
act,  he  may  apply  upon  notice,  to  the  court  for  an  order,  di- 
recting all  the  c^uestions  arising  upon  those  issues,  to  be  dis- 
tinctly and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  mnst  cause  the  issues  to 
the  trial  of  which,  by  a  jury  the  party  is  entitled,  to  be  dis- 
tinctly and  plainly  stated.  The  subsequent  proceedings  are 
the  same,  as  where  questions  arising  upon  the  issues,  are 
stated  for  trial  b^  a  jury,  in  a  case  where  neither  party  can, 
as  of  right,  require  such  a  trial;  except  that  the  finding  of 
the  jury  upon  such  questions  so  stated,  is  conclusive  in  the 
action  unless  the  verdict  is  set  aside,  or  a  new  trial  is 
granted. 

109N  Y  5  §  ^^^'  lA.m'd  1877.]    In  an  action,  where  a  party  is  not 

entitled,  as  of  right,  to  a  trial  by  a  jury,  the  court  may,  in  it* 
discretion,  upon  the  application  of  either  party,  or  without 
application,  direct  that  one  or  more  questions  of  fact,  arising 
upon  the  issues^  be  tried  by  a  jury,  and  may  cause  those  ques- 
tions to  be  distinctly  and  plainly  stated  for  trial  accordingly. 

«7N.Y.  1.  §  972.  lAm'd  1877.]    If  the  questions,  directed  to  be  tried 
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by  a  jury,  as  prescribed  in  the  last  two  sections,  do  not  em-   109  n.y  5 
brace  all  the  issues  of  fact  in  the  action,  the  remaining  issues 
of  fact  must  be  tried  by  the  court,  or  by  a  referee. 

§  073.  iRepedledlZTi.l       *  '^J  ^  '  /J^ 

§  074.  lAnCd  1877.]  Where  the  defendant  interposes  a  ,« n^,  «w, 
counterclaim,  and  thereupon  demands  an  affirmative  judg-  i^iyfww. 
ment  against  the  plaintiff,  the  mode  of  trial  of  an  issue  of  f act» 
arising  thereupon,  is  the  same,  as  if  it  arose  in  an  action, 
brougnt  by  the  diefendant,  against  the  plaintiff,  for  the  cause 
of  action  stated  in  the  counterclaim,  and  demanding  the  same 
judgment. 

§  075.  An  issue,  the  disposition  of  which  is  not  necessary 
to  enable  the  court  to  render  the  appropriate  judgment,  is  not 
required  to  be  tried. 

§976*  [Arri'd  1S95,  amendmient  to  take  effect  Jantiary  1,  CMiso.  117. 
1896.]  An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury 
or  by  the  court,  must  be  tried  at  a  term  held  by  one  judge 
only.  In  the  supreme  court,  an  issue  of  fact,  triable  by 
jury  must  be  tried  at  a  trial  term  thereof  and  an  issue  of 
fact  triable  by  the  court,  or  an  issue  of  law,  may  be  tried  at 
a  trial  term,  or  a  special  term,  of  the  supreme  court,  as 
prescribed  in  the  general  rules  of  practice. 

§  977.  lAm'd  1877, 1882.]    At  any  time  after  the  joinder   2  io84  Con- 
of  issue,  and  at  least  fourteen  days  before  the  commencement   sol.  Act 
of  the  term,  either  party  may  serve  a  notice  of  trial    The   6  Cir.  Pro. 
party  serving  the  notice  must  file  with  the  clerk  a  note  of   ^- 
issuCj  stating  the  title  of  action,  the  names  of  the  attorneys,  ^^ 

the  time  when  the  last  pleading  was  served,  the  nature  of  the  V  ^  *^  ^ 
issue,  whether  of  fact  or  of  law ;  and  if  an  issue  of  fact, 
whether  it  is  triable  by  a  jurv,  or  by  the  court,  without  a 
jury.  The  note  of  iissue  must  he  filed  at  least  twelve  days 
before  the  commencement  of  the  term.  The  clerk  must  there- 
upon enter  the  cause  upon  the  calendar,  according  to  the  date 
01  the  issue.  The  clerk  must  prepare  tne  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days 
before  the  commencement  of  the  term.  In  the  city  and  county 
of  New  York  and  in  the  county  of  Kings,  where  a  party  has 
served  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a  term, 
at  which  the  cause  is  not  tried,  it  is  not  necessary  for  him  to 
serve  a  new  notice  of  trial,  or  file  a  new  note  of  issue  for  a 
succeeding  term ;  and  the  action  must  remain  on  the  calendar 
until  it  is  disposed  of. 

§  078.  lAm*d  1877.]  The  issues  on  the  calendar  must  be 
arranged  by  the  clerk,  in  the  following  order : 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed 
of  in  the  same  order  ;  unless,  for  the  convenience  of  parties, 
or  the  dispatch  of  business,  tne  judge  holding  the  term  other- 
wise directs. 

§  070.  Where  a  jury  is  not  in  attendance,  issues  of  law 
have  a  preference  over  issues  of  fact ;  unless  the  judge  holding 
the  term  otherwise  directs. 

§  08O.  lAm'd  1877.]    Either  party,  who  has  served  the    24N.Y.Stefe 
notice,  may  bring  the  issue  to  trial ;  ana,  in  the  absence  of  the    Rep!  102, 
adverse  party,  unless  the  judge  holding  the  term,  for  good 
cause,  otnerwise  directs,  may  proceed  with  the  cause,  and 
t^e  a  <Usou^?4  Qt  th^  complaint;  or  a  verdict,  decision,  or 
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g§  981-984 


judgment,  as  the  case  requires.  An  inquest,  for  want  of  an 
affidavit  of  merits,  cannot  be  taken  where  the  answer  is  veri- 
fied. 

§  981.  Where  the  issue  is  brought  to  trial  by  the  plaintiflP, 
he  must  furnish  the  court  with  copies  of  the  summons  and 
pleadings,  and  of  the  offer,  if  any  has  been  made.  Where  the 
issue  is  brought  to  trial  by  the  defendant,  and  the  plaintiff 
does  not  furnish  those  papers,  they  must  be  furnished  by  the 
defendant. 

ARTICLE  SECOND. 

The  Place  of  Trial. 


change ;  proceedings  the- 
reupon, 
g  987.  When  court  may  change 
the  place  of  trial. 

988.  Effect    of    changing    the 
place  of  trial. 

989.  Effect    of  order  changing 
place  of  trial. 

990.  Issues  of  Jaw,  where    tri- 
able. 

991.  This  article  applicable  only 
to  the  supreme  court. 

Jtun^71.         §  082.  Each  of  the  foUowinor  actions  must  be  tried  in  the 
N.  Y.  258;   county,  in  which  the  subject  of  the  action,  or  some  part  there- 


l  982.  Certain  actions  to  be  tried, 
where  the  subject  thereof 
is  situated. 

983.  Other  actions,  where  the 

cause  thereof  arose. 

984.  Other   actions,   according 

to  the  residence  of  the 
parties. 

985.  Place   of  trial,  if  proper 

county  not  designated. 

986.  Defendant    may    demand 


3! 

81 

92  Jd,  398. 

WWeek. 

Dig.  552. 

96  N.Y.  383. 

43  Hun;  182; 

5S  Id.  463. 


32  Hun,  71. 


6  Week. 
Dig.  125. 


of ,  is  situated  :  an  action  of  ejectment ;  for  the  partition  of 
real  property ;  for  dower  ;  to  foreclose  a  mortgage  upon  real 
property^  or  upon  a  chattel  real ;  to  compel  the  determination 
of  a  claim  to  real  property  ;  for  waste  ;  for  a  nuisance  ;  or 
to  procure  a  judgment,  directing  a  conveyance  of  real  prop- 
erty ;  and  every  other  action  to  recover,  or  to  procure  a 
judgment,  establishing,  determining,  defining,  forfeiting,  an- 
nullm^,  or  otherwise  affecting,  an  estate,  right,  title,  lien,  or 
other  interest,  in  real  property,  or  a  chattel  real.  But  where 
all  the  real  property,  £o  which  the  action  relates,  is  situated 
without  the  State,  the  action  must  be  tried,  as  prescribed  in 
section  nine  hundred  and  eighty -four  of  this  act. 

%  ^Q^'  lArri'd  1877,1890.1  An  action  for  either  of  the  fol- 
90  n""?.  429.  lowing  causes,  must  be  tried  in  the  county  where  the  cause  of 
40  Hun,  4G0.    action,  or  some  part  thereof,  arose. 

1.  To  recover  a  penalty  or  forfeiture,  imi)osed  by  statute, 

except  that  where  the  offense,  for  which  it  is  imposed,  was 
committed  on  a  lake,  river  or  other  stream  of  water,  situated 
in  two  or  more  counties,  the  action  may  be  tried  in  any  county 
bordering  on  the  lake,  river  or  stream,  and  opposite  to  the 
place  where  the  offence  w^as  committed.  But  in  an  action 
where  the  people  of  the  State  are  a  party  to  recover  a  pen- 
alty for  trespass  upon  the  lands  of  the  forest  preserve  the 
action  may  oe  tried  in  a  county  adjoining  the  county  where 
the  cause  of  action  arose. 

2.  Against  a  public  officer,  or  a  person  specially  appointed 
to  execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or 
for  an  omission  to  perform  a  duty,  incident  to  his  office  ;  or 
against  a  person,  who  by  the  command  or  in  the  aid  of  a  pub- 
lic officer,  has  done  anything  touching  his  duties. 

8.  To  recover  a  chattel  distrained,  or  damages  for  distrain- 
ing a  chattel. 

§  984.  An  action,  not  specified  in  the.  last  two  sections, 
must  b«  tried  in  the  county,  in  which  one  of  the  parties  re- 


21  Week. 
Dig.  120. 
23N.Y.8tale 
Rep.  594. 


29  Hun,  137. 


32  Hun,  71. 
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sided,  at  the  commenoement  thereof.    If  neither  of  the  parties   2iN.T.SUte 
then  resided  in  the  State,  it  may  be  tried  in  any  county,  which    BepL  67. 
the  plaintiff  designates,  for  that  purpose,  in  the  title  of  the 
complaint. 

'  g  085.  If  the  county,  designated  in  the  complaint,  as  the 
place  of  trial,  is  not  the  proper  county,  the  action  may  not- 
withstanding be  tried  therein  ;  unless  the  place  of  trial  is 
changed  to  tne  proper  county,  upon  the  demand  of  the  de- 
fendant, followed  by  the  consent  of  the  plaintiff,  or  the  order  \ 
of  the  court. 

'    §  080.  Where  the  defendant  demands  that  the  action  be 

tried  in  the  proper  county,  his  attorney  must  serve  upon  the 

plaintifTs  attorney,  with  tne  answer,  or  before  service  of  the  ^i^^^'  ****• 

answef,  a  written  demand  accordingly.    The  demand  must  1^'uu  7^  p 

specify  the  county,  where  the  defendant  requires  the  action  246 

to  be  tried.    If  the  plaintifTs  attorney  does  not  serve  his  writ-  66  How.  Pr. 

ten  consent  to  the  chang:e,  as  proposed  bv  the  defendant,  891. 

within  five  days  after  service  of  the  demand.,  the  defendant's  2:i  N.T.SUte 

attorney  may,  within  ten  days  thereafter,  serve  notice  of  a  R^P*  396. 

motion  to  change  the  place  of  triaL  1*8  N.Y.  442. 

§  087.  The  court  may,  by  order,  change  the  place  of  trial,    32  Hun  71. 
in  either  of  the  following  cases :  ' 

1.  Where  the  county,  designated  for  that  purpose  in  the 
complaint,  is  not  the  proper  county. 

2.  wliere  there  is  reason  to  believe,  that  an  impartial  trial 
oaimot  be  had  in  the  proper  county. 

S.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus-    18  Weelt. 
tice,  will  be  promoted  by  the  change.  Dig.  440. 

'  §  988.  iAm'd  1877.]  Where  the  place  of  trial  is  changed 
to  another  county,  the  subsequent  proceedings  shall  be  had  in 
the  county  to  which  the  change  is  made,  the  same  as  if  it  had 
been  desi^ated  in  the  complaint,  as  the  place  of  trial :  except 
as  otherwise  directed  by  the  court,  or  provided  by  tne  writ- 
ten consent  of  the  parties,  filed  with  the  clerk.  And  the  clerk 
of  the  county,  from  which  it  is  changed,  must  forthwith  de- 
liver to  the  clerk  of  the  county,  to  which  it  is  changed,  all 
papers  filed  in  the  action,  and  certified  copies  of  ail  minutes 
and  entries  relating  thereto,  which  must  be  filed,  entered,  or 
recorded,  as  the  case  requires,  in  the  office  of  the  last-named 
clerk.       ,  ^^  ,         ,  •        .        »         . 

§  089.  lArn'd  18T7.'\  An  order  to  change  the  place  of  trial 
takes  effect,  upon  the  entiy  thereof,  in  the  office  of  the  clerk 
of  the  county,  from  which  the  place  of  trial  is  changed.  But 
for  the  purix)ses  of  the  place  of  hearing  a  motion  to  set  it 
aside,  or  an  appeal  therefrom,  the  place  of  trial  is  deemed 
unchanged. 

§  990.  lAm'd  1879.]  An  issue  of  law  ma^  be  tried  in  any 
county  within  the  judicial  district  embracing  the  county 
wherein  the  action  is  triable ;  but  after  the  trial,  the  decision, 
and  all  other  papers  relating  to  the  trial  must  be  filed,  and 
the  judgment  rendered  must  be  entered  in  the  last  named 
county. 

§  991.  This  ai^icte  is  applicable  to  an  action  in  the  su- 
preme court  only. 
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§§  992-996. 


Exceptions,  Case,  and  Motion  fob  a  New  Tbiaij. 


S  992.  What  rulings  may  be  ex- 
cepted to. 

993.  Befusal  of  court  or  referee, 

to  find  upon  facts  may 
be  excepted  to. 

994.  When  and  how  exceptions 

may     be     taken,     after 
close  of  trial  by  court  or 
referee. 
996.  Id.;  during  the   trial,   or 
upon  the  trial  by  jury. 

996.  Ruling  excepted  to  ;  how 

reviewed. 

997.  Case,  when  necessary;  how 

made  and  settled. 

998.  When  appeal,  etc.,  may  be 

heard  without  a  case. 

999.  Motion  for  new  trial  upon 

judge's  minutes ;  ap- 
peal from  order  there- 
upon. 
1000.  When  and  how  exceptions, 
taken  upon  a  jury  trial, 
heard  by  the  appellate 
division. 


§  1001.  Motion  for  new  trial  by 
the  appellate  division, 
when  trial  was  by  court 
or  referee. 

1002.  When    motion    for    new 

trial  to  be  made  at  8i>e« 
cial  term.  Bestrictions 
thereupon. 

1003.  Application  of  this  article 

to  trials  of  specific  ques- 
tions by  jury;  special 
provisions  applicable 
thereto. 

1004.  Motion  for  new  hearing, 

after  trial  of  specific 
questions  by  a  referee. 

1005.  Final  judgment,  etc.,  not 

stayed,  by  motion  for  a 
new  trial.  Motion  may 
be  heard  afterwards. 

1006.  When    exception    not   to 

prejudice  motion  for 
new  trial. 

1007.  Nores     of     stenographer 

may  be  treated  as  min- 
utes of  the  judge. 


81  Hun,  140, 

107N.Y.631. 

21  Week. 

Dig.  390. 

17  Civ.  Pro. 

128 

8  Misc.  270, 

293. 


§  992*  An  exception  may  be  taken  to  the  ruling  of  the 
court  or  of  a  referee,  upon  a  question  of  law.  arising  npon 
the  trial  of  an  issue  of  f  ict.  Except  as  prescribed  in  section 
one  thousand  one  hundred  and  eighty  of  this  act,  an  excep- 
tion cannot  be  taken  to  a  ruling,  upon  a  question  of  fa^ 
For  the  purposes  of  this  article,  a  trial  by  a  jury  is  regarded 
as  continuing,  until  the  verdict  is  rendered. 

§  003.     [Repeoded  1895,  takes  effect  January  1, 1896.] 

§  994.  Where  an  issue  of  fact  is  tried  by  a  referee,  or  by 
the  court,  -without  a  jury,  an  exception  to  a  ruUng,  upon  a 
question  of  law,  made  after  the  cause  is  finally  submitted 
must  be  taken,  by  filing  a  notice  of  the  exception  in  the  clerk's 
office,  and  serving  a  copy  thereof  upon  the  attorney  for  the 
adverse  party.  The  exception  may  be  so  taken,  at  any  time 
before  the  expiration  of  ten  days  after  service,  upon  the  at> 
tomey  for  the  exceptant,  of  a  copy  of  the  decision  of  the  court, 
or  report  of  the  referee,  and  a  written  notice  of  the  entry  of 
judgment  thereupon.  If  the  notice  of  exception  is  filed  before 
the  entry  of  final  judgment,  it  must  be  inserted  in  the  judg- 
ment-roll ;  if  afterwards,  it  must  be  annexed  to  the  judgment- 
rolL  In  either  case,  it  constitutes  a  part  of  the  papers,  upon 
which  an  appeal  from  the  judgment  must  be  heard. 

§  995.  In  any  other  case,  an  exception  must  be  taken,  at 
the  time  when  the  ruling  is  made,  unless  it  is  taken  to  the 
charge  given  to  the  jury  ;  in  which  case,  it  must  be  taken  be- 
fore the  jury  have  rendered  their  verdict.  It  must,  at  the 
time  when  it  is  taken,  be  reduced  to  writing  by  the  except- 
ant, or  entered  in  the  minutes. 

V3  Hun,  224.       §  996.  .4  ruling,  to  which  an  exception  is  taken,  as  pre* 


8  Miso.  270, 
293. 
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scribed  in  the  last  fonr  sections,  can  be  reviewed  only  upon   8  Misc.  270, 
an  appeal  from  the  judgment,  rendered  after  the  trial;  except   ^^* 
in  a  case,  where  it  is  expressly  prescribed  by  law,  that  a 
motion  for  a  new  trial  may  be  made  thereupon. 


§  997«     iAm*d  1877.  1895,  amendment  io  take  effect  January       ^ 
1,  1896.  ]    When  u  party  intends  to  appeal  from  a  judgment,   93  J^'y'  JJj; 
rendered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  94  id.  248. 
new  trial  of  such  an  issue,  he  must,   except  as  otherwise  37  Hun.  276. 
prescribed  by  law.  make  a  case,  and  procure  the  same  to  be  ^  ^662^34 
settled  and  signed  by  the  judge,  justice  or  the  referee,  by  la.'iio.  ' 
or  before  whom  the  action  was  tried,  as  prescribed  in  the   i23N.y.  120. 
general  rules  of  practice ;  or,  in  a  case  of  the  death  or  dis-   l33N.y.626. 
ability  of  the  judge,  justice  or  referee,  in  such  manner  as  ^'*^^***  ^•^'* 
the  court  directs.     Ihe  case  must  contain  so  much  of  the        '  ^tA    ^yn 
evidence,  and  other  proceedings  upon  the  trial,  as  is  material  '  ^     ^^ 
to  the  questions  to  be  raised  thereby,  and  also  the  excep- 
tions taken  by  the  party  making  the  case;  and  in  a  case 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  excepti(  ns  taken  by  any  party 
to  the  action  as  shall  be  necessary  to  determine  whether 
there  should  be  a  new  trial  in  case  the  judgment  should  be 
reversed.     If  it  afterwards  becomes  necessary  to  separate 
the  exceptions,  the  separation  may  be  made,  and  the  excep- 
tions may  be  stated,  with  so  much  of  the  evidence  and  other 
proceedings,  as  is  material  to  the  question  raised  by  them, 
in  a  case,  prepared  and  settled,  as  directed  in  the  generfll 
rules  of  practice ;  or,  in  the  absence  of  directions  therein, 
by  the  court,  upon  motion.     It  is  not  necessary  to  state,   in 
a  case,  that  a  finding  upon  the  f  <icts  or  a  ruling  upon  the 
law,  was  made,  where  the  finding  or  ruling  appears  in  a 
referee's  report,  or  in  the  decision  of  the  court,  upon  atrial  ^**5« 

by  the  court,  without  a  jury.  iA[ 


§  998-     It  is  not  necessary  to  make  a  case,  for  the  purpose   25  Hun,  156. 
of  moving  for  a  new  trial,  upon  the  minutes  of  the  judge,  who   ®®  Hun,  177. 
presided  at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregu^  ^.^  ^^  -  ^^J 
larity,  or  surprise;  or  where  a  party  intends  to  appeal  from  a 
judgment  entered  upon  a  referee's  report,  or  a  decision  of  the 
court  upon  atrial,  without  a  jury,  and  to  rely  only  upon  ex- 
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ceptions,  taken  as  prescribed  in  ^eotion  nine  hundred  and 
ninety -four  of  this  act. 


5    Abb.   K. 

a  142. 

8  Daly.  481. 

'AS  Hun,  218: 

27   Id.    SU; 

83  Id  64. 

1   Civ.  Pro. 

292 

24  Week. 

Dig.  80. 


§  999.  [Am'd  1889.]  The  jadge  presiding  at  a  trial  by 
a  jury  may,  in  his  discretion ,  entertain  a  motion,  made  npon 
his  minute':,  at  the  same  term,  to  set  aside  the  verdict,  or  a 
direction  dismissing  the  complaint  and  grant  a  new  trial  npon 
exceptions;  or  because  the  verdict  is  f.  r  excessive  or  insuffi- 
cient damages,  or  otherwise  contrary  to  the  evidence  or  con- 
trary to  law.  If  an  appeal  is  taken  from  the  order  made  upon 
the  motion,  it  must  be  heard  upon  a  case  prepared  and  settled 
in  the  usual  manner. 

24  N.  Y.  State  Bep.  360.    123N.T.  120.    29  Abb.  N.  C.  836. 


17  Htm,  607. 
12  Week. 
Dig.  662. 
10  Abb.  N.C. 
6. 
108N.T.274. 


§  1000.  [AnCd  1877,  1882,  1895,  amendment  to  lake  efftd 
January  1,  1896.]  Upon  the  application  of  a  party  who  has 
taken  one  or  more  exceptions,  the  judge  presiding  at  a  trial 
by  jury,  may,  in  his  discretion,  at  anytime  during  the  same 
term,  direct  an  order  to  be  entered  that  the  exceptions  so 
taken  be  heard  in  the  first  instance  by  the  appellate  division 
of  the  supreme  court;  and  that  judgment  be  suspended  in 
the  meantime.  At  any  time  before  the  hearing  of  the  excep- 
tions the  order  may  be  revoked  or  modified,  upon  notice,  in 
court  or  out  of  court,  by  the  judge  who  made  it;  or  it  may 
be  set  aside  for  irregularity  by  the  court  at  any  term  thereof. 
Unless  it  is  so  revoked  or  set  aside,  the  exceptions  must  be 
heard  upon  a  motion  for  a  new  trial,  which  must  be  decided 
by  the  appellate  division.  The  motion  is  d  emed  to  have 
been  made  when  the  order  was  granted  ;  and  either  party 
may  notice  it  for  hearing  at  a  term  of  the  appellate  division 
npon  the  exceptions. 


94N.  Y.  248.  §1001.  [Am'd  1895,  amendment  to  take  effect  Jarwanf 
116^N°Y%9  ^'  1S96.]  Where  the  decision  or  report,  rendered  upon  the 
30  N.Y.State'  ^^^^  ^^  ^^  issue  of  fact  by  the  conrt,  without  a  jury,  or  by  a 
Bep  [  478.       referee,  directs  an  interlocutory  j  udgment  to  be  entered ;  and 


^ 
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Y.CT; 

66 


further  proceediDgs  muf- 1  be  tfiken  before  the  coart  or  a  judge  121  N. 
thereof,  or  a  referee,  b«fore  a  final  j adgment  cau  be  entered,  ]^l^  -^ 
a  motion  for  a  new  trial,  upon  one  or  more  exceptions,  mny  jjj  j^y^9. 
be  made  at  a  term  of  Ihe  appellate  division  of  the  t-upn  me 
court,  after  the  entry  of  the  interlocutory  judgment,  aLd  be- 
fore the  commencement  of  the  hearing  directed  therein.  1  he 
time  within  which  the  party  must  except,  for  that  piupose, 
io  a  ruling  of  law  made  upon  Ruch  a  trialjl^y  the  judge  r  r  the 
referee,  alter  the  close  of  the  testimony,  is  ten  days  after  ser- 
vice of  a  copy  of  the  decision  or  report,  and  notice  of  the 
entry  of  the  interlocutory  judgment  thereupon. 


§  1002.  [Am'd  1884,  1890.]    In  a  case  not  specified  in  the  i^  Han,  224. 
last  three  sections,  a  motion  for  a  new  trial  must  in  tbe  fir^t  46  M.T.*8ap- 
instance  be  heard  and  decided  at  the  special  term,  but  where  ^'  ^-  ('•  ^ 
it  is  founded  upon  »in  allegation  of  error  in  a  finding  of  fact  si^Hun  222- 
or  ruling  upon  the  law,  made  by  the  judge  upon  the  tiial,  it  38  id/ abu] 
cannot  be  made  unless  notice  therefor  le  given  before  the  41 1^.  9. 
expiration  of  the  time  within  which  an  appeal  cnn  be  taken 
from  the  judgment,  and  it  cannot  be  heard  tit  a  special  term 
held  by  anotner  judge  unlets  the  judge  who  presided  at  the 
trial  is  deadorliist  rm  of  office  has  expired,  or  he  is  dis- 
qualified for  any  reason,  or  he  specifically  directs  the  motion 
to  be  heard  before  another  judge.    And  a  trial  by  a  referee 
can  not  be  reviewed  by  a  motion  for  a  new  trinlfounded  upon 
such  an  allegation  except  in  a  case  specified  in  the  last  section . 


§  1003.  [Am'd  1895,  amendment  io  take  effect  January  1,  ?!?;\^^*' 
1896.]  The  provisions  of  this  article,  relating  to  theproceed-  35  Hun '396 
ings  to  review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by 
a  jury,  of  one  or  more  specific  questions  of  fact,  arising  upon 
the  issues,  in  an  action  triable  by  the  court.  But,  except  in 
a  case  specified  in  section  nine  hundred  and  seventy  of  this 
act,  a  new  trial  maybe  granted,  as  to  some  of  the  questions, 
so  tried,  and  refused  as  to  the  others;  and  an  error.  In  the 
admission  or  exclusion  of  evidence,  or  in  any  other  ruling 
or  direction  of  the  jud^e,  upon  the  trial,  may,  in  the  discre- 
tion of  the  court  which  revieiKs  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  do(s  not  require 
that  a  new  trial  should  be  grunied.  Where  the  judge,  who 
presided  at  the  trial,  neither  entertains  a  motion  for  a  new 
trial,  nor  directs  exceptions,  taken  at  the  trial,  to  be  heard  at 
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k  term  of  the  appellate  .division  of.  the  sapreme  court,  a  mO" 
tion  for  a  new  trial  can  be  made  only  at  the  term,  where  the 
motion  for  final  judgment  is  made,  or  the  remaining  issues 
of  fact  are  tried,  as  the  case  requires. 


§  1004.  In  an  action  triable  by  the  court,  where  a  refer- 
ence has  been  made,  to  report  upon  one  or  more  specific  ques- 
tions of  fact,  involyed  in  the  issue,  a  motion  for  anew  hearing 
Inay  be  made  at  a  special  term,  at  any  time  before  the  hearing 
of  a  motion  for  final  judgment,  or  tho  trial  of  the  remaining 
issues  of  fact;  The  motion  must  bd  made  upon  affidavits, 
unless  the  court,  or  a  judge  thereof,  directs  a  case  to  be 
prepared  and  settled. 


123  N.T,  i20«       §  1 00*7  •    The  entry  of  final  j udgm ent ,  and  the  subsequent 

|62  N.Y«363i  proceedings  to  collect  or  otherwise  enforce  it,  are  not  stayed 

by  atL  exception,  the  preparation  or  settlement  of  a  case,  or 
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a  motion  for  a  new  trial,  unless  an  order  for  such  a  stay  is 
procured  and  served  ;  and  the  entry,  collection,  or  other  en- 
forcement of  a  judgment  does  not  prejudice  a"  subsequent 
motion  for  a  new  trial.  Where  a  new  trial  is  grantea^  the 
Court  may  direct  and  enforce  restitution,  as  where  judgment 
is  reversed  upon  appeal 

§  1006.  The  taking  of  an  exception,  upon  a  trial  by  a 
jury,  or  the  statement  thereof  in  a  case,  as  prescribed  in  this 
article,  does  not  prejudice  a  motion  for  a  new  trial,  on  the 
ground  that  the  Verdict  was  contrary  to  evidence  5  out  such 
a  motion  may  be  made  before  or  alter  the  hearing  of  the 
exception  ^  or,  in  the  discretion  of  the  court  before  which  the 
exception  is  heard,  at  the  time  of  the  hearing. 

§  1CX>7.  lAm'd  1883, 1884.]  The  notes  of  an  official  steno- 
grapher, or  assistant  stenographer,  taken  at  a  trial,  when 
written  out  at  length  may  be  treated,  in  the  discretion  of  the 
judge;,  as  minutes  of  the  judge  upon  tne  trial  for  the  purposes 
of  tms  article.  When,  by  provision  of  law,  a  justice  of  the 
supreme  court  of  this  State,  by  his  order^  in  writing,  duly 
entered  in  a  county  clerk's  office  in  the  judicial  district  of  said 
justice,  apportions  the  stenographer's  salary  among  the  sev- 
eral counties  of  said  judicial  district,  or  requires  the  duplica- 
tion of  any  stenographic  notes  taken  in  said  judicial  district, 
no  notice  of  the  application  for  said  order  shall  be  adjudged 
necessary  upon  any  board  of  supervisors  in  said  judicial  dis- 
trict,  and  the  liability  for  compensation  for  such  services 
shall  be  deemed  fixed  upon  the  performance  of  the  work. 

TITLE  n. 
TricUs  vnthout  a  jury. 


I  1008.  If  trial  by  jury  waived, 
action  must  be  tried  by 
the  court. 

1009.  Trial  by  jury ;  how  waiv- 

ed. 

1010.  Decision   upon    trial   by. 

the  court,  when  to  be 
filed  ;  consequence  of 
failure. 

1011.  Reference    by  consent ; 

when  and  how  made. 

1012.  Qualification  of  the  last 

section. 

1013.  Compulsory  reference  for 

the  trial  of  issues  ;  in 
what  cases  it  may  be 
made. 

1014.  Proceedings    where    the 

reference  is  for  trial  of 
part  of  the  issues. 

1015.  Compulsory  reference  up- 

on questions  incident- 
ally arising. 

1016.  Referee  to  be  sworn. 


g  1017.  Witnesses    may  be  sab* 
pcenaed. 

1018.  General  powers  of  a  ref- 

eree upon  a  trial. 

1019.  Referee's   report ;   when 

to    be    made,    conse- 
quence of  failure. 

1020.  Double  or  other  increased 

damages. 

1021.  Decision  of  court  or  re- 

port of  referee,    upon 
trial  of  demurrer. 

1022.  Id.;   upon     trial   of  the 

whole  issue  of  fact. 

1023.  Parties  may  require  court 
or  referee  to  determine 

particular  questions. 

1024.  Qualifications    of   a  ref- 
eree. 

1025.  Several  referees  may  be 

appointed. 

1026.  Proceedings       regulated 

where  there  are  sever- 
al referees. 


24N.YJBUte 
Rep.  662. 
12SN.Y.120. 


§  1008.  lAm^d  1877.]  In  an  action  triable  by  a  jury,  if 
the  parties  waive  the  trial,  by  a  jury,  of  the  issue  of  fact,  the 
action  must  be  tried  by  the  court,  without  a  jury  ;  unless  a 
reference  is  directed,  in  a  case  prescribed  by  law.  But  such 
an  action,  other  than  to  recover  damages  for  breach  of  a  con- 
tract, cannot  be  tried  by  the  court,  without  a  jury,  unless  the 
judge,  presiding  at  the  term  where  it  is  brought  on  for  trial, 
assents  to  such  a  trial    His  refusal  so  to  assent  annuls  a  wai- 
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ver,  made  as  prescribed  in  subdivision  second,  third,  or  fourth 
of  the  next  section. 

„  181  §  lOOOl  lArri'd  1877.]  A  party  may  waive  his  right  to  the 
109  n"y'.  468*.  ^"^^  of  the  issue  of  fact,  by  a  jury,  in  any  of  the  following 
31  Abb.N.  0.  modes  : 

436;  8  Misc.      1.  By  failing  to  appear  at  the  trial. 

*®^*  2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 

attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  nriinutesw 

4.  By  moving  the  trial  of  the  action,  without  a  jury  ;  or.  if 
93  N.  Y.  539.  the  adverse  party  so  moves  it,  by  failing  to  claim  a  triaJ  oy 

a  jury,  before  the  production  of  any  evidence  upon  the  trial: 

S  lOlO.  Ui)on  a  trial,  by  the  court,  of  an  issue  of  fact  or 
82  N.  Y.  576,  of  law,  its  decision,  in  writing,  must  be  filed,  in  the  clerk's  of- 
53  N.Y.  Sup^  flgg^  within  twenty  days  after  the  final  adjournment  of  the 
8^277  term,  where  the  issue  was  tried.    If  it  is  not  so  filed,  either 

«  Hun  443"  P^^Y  m^-v  move,  at  a  special  term,  for  a  new  trial  upon  that 
53  Id.  82.  '  ground,  if  the  decision  has  not  been  filed,  when  the  motion  is 
heard,  the  court  must  make  an  order  for  a  new  trial,  either 
absolutely,  or  unless  it  is  filed,  within  a  time  specified  in  the 
order.  If  an  order  for  a  new  trial  is  made,  or  a  contingent  or- 
der for  a  new  trial  becomes  absolute,  the  costs  of  the  former 
trial  abide  the  event. 

3  How.  Pr.       §  1011.  lAm'd  1879.}    Except  in  a  case  specified  in  the 
N.  S.  860.        next  section,  the  whole  issue,  or  any  of  the  issues  in  an  action, 
136  N.Y.  509.  either  of  fact  or  of  law,  must  be  referred,  upon  the  consent  of 
SOHnn,  138.  f^j^Q  parties,  manifested  by  a  written  stipulation,  signed  by 
144  N.  Y.  608.  i^jjeir  attorneys,  and  filed  with  the  clerk.    Where  the  stipula- 
tion does  not  name  the  referee,  he  maybe  designated  by  the 
court,  on  motion  of   either   party.      Where  the  stipulation 
names  the  referee,  the  clerk  must  enter  an  order,  of  course, 
referring  the  issue  or  issues  for  trial,  to  that  person  only.    If 
the  referee  named  in  a  stipulation  refuses  to  serve,  or  if  a  new 
trial  of  an  action  tried  by  a  referee  so  named  is  granted,  the 
court  must  appoint  another  referee,  unless  the  stipulation  ex- 
pressly provides  otherwise. 

80  Hun,  138.  §  1012.  But  a  reference  shall  not  be  made,  of  course, 
upon  the  consent  of  the  parties,  in  an  action  to  annul  the  mar- 
riage, or  for  a  divorce  or  a  separation  ;  or  an  action  against  a 
corporation,  to  obtain  a  dissolution  thereof,  the  appointment 
of  a  receiver  of  its  property,  or  the  distribution  of  its  property', 
unless  it  is  brought  by  the  Attorney-General;  or  an  action 
wherein  a  defendant,  to  be  affected  by  the  result  of  the  trial, 
is  an  infant.  In  a  case  specified  in  this  section,  where  the  par- 
ties consent  to  a  reference,  the  court  may,  in  its  discretion, 
grant  or  refuse  a  reference  ;  and,  where  a  reference  is  gran- 
ted, the  court  must  designate  the  referee. 

31  Hun,  286;  g  1013.  The  court  may,  of  its  own  motion,  or  upon  the  ap- 

18  Abb.  a.C.  plication  of  either  party,  without  the  consent  of  the  other,  cfi- 

2?  N  Y  St  t  ^'^^*'  *  ^^^'^^  ®'  *^®  issues  of  fact,  by  a  referee,  where  the  trial 

Ken  156.  ^^^^  reauire  the  examination  of  a  long  account,  on  either  side, 

117  N.Y.  in  .  a^d  wiU  not  require  the  decision  of  difficult  G[uestions  of  law. 

61  How.  Pr.  In  an  action,  triable  by  the  court,  without  a  jury,  a  reference 

67.  may  be  made,   as  prescribed  in  this  section,   to  decide  the 

129 N.Y.  96.  wiiQie  issue,  or  any  of  the  issues;  or  to  report  the  referee's 

131  N.Y.  669.  finding,  upon  one  or  more  specific  questions  of  fact,  involved 

137  Id.  61?;  *"  ^^^  ^^^"^-  ^^  /^^  ^.  ^ZS^loStd  4*1  O, 

I39id.  4Jt9.        §  1014.  Where  a  reference  is  made,  as  prescribed  in  the 
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last  section,  to  report  upon  a  specific  question  of  fact,  involved 
in  the  issue,  and  the  determination  of  one  or  more  other  issues 
is  necessary,  in  order  to  enable  the  court  to  render  judgment, 
they  must  oe  tried,  either  before  or  after  the  filing  of  the  re- 
port, as  the  court  directs,  and  either  by  a  jury,  or  by  the  court, 
without  a  jury  as  the  case  requires.  Where  they  are  tried  by 
a  jury,  application  for  judgment  must  be  made  upon  the  ver- 
dict and  the  report. 

§  1015.  The  court  may  likewise,  of  its  own  motion,  or  IJ^^^-  ^'■'^• 

upon  the  application  of  either  party,  without  the  consent  oi  the  ig   ^j,h    N 

other,  direct  a  reference  to  take  an  account,  and  report  to  f.    3^^  .*  jj' 

the  court  thereon,  either  with  or  without  the  testimony,  after  416. 

interlocutory  or  final  judgment,  or  where  it  necessary  to  do  39  Hun,  C20. 

so,  for  the  information  of  the  court;  and  also  to  determine  136N.\.£05. 
and  report  upon  a  question  of  fact,  arising  in  any  stage  of  the 
action,  upon  a  motion,  or  otherwise,  except  upon  the  plead- 
ings. 

§  10 16.  A  referee,  appointed  as  prescribed  in  either  of  10  Daly  15. 
the  foregoing  sections  of  this  title,  must,  before  proceeding  to  i84  N.  Y  80. 
hear  the  testimony,  be  sworn  faithfully  and  fairly  to  try  the 
issues,  or  to  determine  the  questions  referred  to  him,  as  the 
case  requires,  and  to  make  a  jjust  and  true  report,  according 
to  the  best  of  his  understanding.  The  oath  may  be  adminis- 
tered by  an  officer  specified  in  section  eight  hundred  and  forty- 
two  of  this  act.  But  where  all  the  parties,  whose  interests  will 
be  affected  by  the  result,  are  of  age,  and  present,  in  person 
or  by  attorney,  they  may  expressly  waive  the  referee's  oath. 
The  waiver  may  be  made  by  written  stipulation,  or  orally.  If 
it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

§  1017.  A  witness  may  be  subpoenaed  to  attend  before  a 
referee,  appointed  as  prescribed  in  either  of  the  foregoing  sec- 
tions of  this  title,  to  testify,  and,  in  a  proper  case,  to  bring 
with  him  a  book,  document,  or  other  paper,  as  upon  a  trial  by 
the  court. 

§  10 18.  The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  071^  v  ^92 
an  issue  of  law,  must  be  brought  on  upon  like  notice,  and  con-  26  Hun  2oo-    ' 
ducted  in  like  manner,  and  the  papers  to  be  furnished  there-  30  id.  612.  ' 
upon  are  the  same,  and  are  furnished  in  like  manner,  as  where   14  Civ.  Pro. 
the  trial  is  by  the  court,  without  a  jury.    The  referee  exerci-  62.       ^ 
ses,  upon  such  a  trial,  the  same  power  as  the  court,  to  grant  (y9^  o.n  "^  3 
adjournments,  to  preserve  order,  and  to  punish  the  violation 
thereof.    Upon  the  trial  of  an  issue  of  fact,  the  referee  exeir- 
cises  also  the  same  power  as  the  court,  to  allow  amendments 
to  the  suinmons,  or  to  the  pleadings ;  to  compel  the  attendance 
of  a  witness  by  attachment ;  and  to  punish  a  witness  for  a 
contempt  of  court,  for  non-attendance,  or  refusal  to  be  sworn, 
or  to  testify.   Upon  the  trial  of  an  issue  of  law,  the  referee  ex- 
ercises the  same  power  as  the  court,  to  permit  a  party  in  fault 
to  plead  anew  or  amend  ;  to  direct  the  action  to  be  divided 
into  two  or  more  actions ;  to  award  costs,  and  otherwise  to 
dispose  of  any  question,  arising  upon  the  decision  of  the  issue 
referred  to  him.    The  powers,  conferred  by  this  section,  are 
exercised  in  like  manner,  and  upon  like  terms,  as  similar  pow- . 
ers  are  exercised  by  the  court,  upon  a  trial. 

§  1019.  lAin'd  ISSQ.I    Upon  the  trial  by  a  referee,  of  an 

issue  of  fact,  or  an  issue  of  law,  or  where  a  reference  is  made  ^  n  °iVd^^' 

as  prescribed  in  section  one  thousand  and  fifteen  of  this  act,  ^.g  jj^J^'  pj. 

the  referee's  written  report  must  be  either  filed  with  the  1 19.       *     * 

clerk,  or  delivered  to  the  attorney  for  one  of  the  parties,  99  N.  Y.  112, 
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within  sixty  days  from  the  time  when  the  cause  or  matter  is 
finally  submitted,  otherwise  either  party  may,  before  it  is 
filed  or  delivered,  serve  a  notice  upon  the  attorney  for  the 
adverse  party,  that  he  elects  to  end  the  reference.  In  such 
a  case  the  action  must  thenceforth  proceed  as  if  the  refer- 
ence had  not  been  directed,  and  the  referee  is  not  entitled  to 
any  fees. 

§  1020.  Where  the  double,  treble,  or  any  other  increased 
damages  are  given  by  statute,  the  decision  of  the  court,  or  the 
report  of  the  referee,  must  specify  the  sum  awarded  as 
single  damages,  and  direct  judgment  for  the  increased  dam- 
ages. 

§  1021.  [Arri'd  1879,  1895,  amendment  to  take  ^fect  January 
1,  1896.]  The  decision  of  ihe  court,  or  the  report  of  a  referee, 
iipon  the  trial  of  a  demurrer,  or  upon  the  trial  of  tbe  issues 
of  fact  or  law,  where  a  nonsuit  is  granted,  must  direct  the 
final  or  interlocutory  judgment  to  be  entered  thereupon, 
and  in  any  such  case  it  shall  not  be  necessary  for  the  court 
or  referee  to  make  any  fin(Ung  of  fact.  Where  it  directs  an 
interlocutory  judgment,  with  leave  to  the  party  in  fault  to 
plead  anew  or  amend  or  permitting  the  action  to  be  divided 
into  two  or  more  actions,  and  no  other  issue  remaius  to  be 
dispo^;ed  of,  it  may  also  direct  the  final  judgment  to  be  en- 
tered if  the  party  in  fault  fails  to  conjply  with  any  of  the 
directions  given  or  terms  impos'  d. 

§1022.  [Am'dlS77,  ISM,  ISdB.amendmenito take  effect  Jan- 
uary 1,  1896.]  The  decisi(»n  of  the  court  or  the  report  of  a 
referee,  upon  the  trial  of  the  whole  issues  of  fact,  may  state 
separately  the  facts  found  and  the  conclusions  of  law,  and  di- 
rect the  judgment  to  be  entered  the  eon,  or  the  coui-t  or  referee, 
may  file  a  decision  statins:  concisely  the  grounds  upon  which 
the  issues  have  been  decided,  and  direct  tbe  judgment  to  be 
entered  thereon,  which  decision  fo  filed  shall  form  part  of 
the  judgment-roll.  In  an  action  where  tbe  costs  aie  in  the 
discretion  of  the  court,  the  decision  or  report  must  award  or 
deny  costs,  and  if  it  awards  costs,  it  must  t^esicnate  the  party 
to  whom  the  costs  to  be  taxed  are  awarded.  Wh*  never  judg- 
ment is  entered  on  a  decision  which  does  not  state  separately 
the  facts  found,  the  defeated  party  may  file  an  exception  to 
such  decision,  in  which  case,  on  an  appeal  from  the  judg- 
ment entered  thereon  upon  a  case  containing  exceptions,  the 
appellate  division  of  the  supreme  court  shall  review  aU  ques- 
tions of  fact  and  of  law,  and  may  either  modify  or  affirm  tbe 
judgment,  or  order  appealed  from,  award  a  new  trial,  or 
grant  to  either  party  the  judgment  which  the  facts  warrant. 

§1023.  [Repealed,  ISU.] 

^  1024.  A  referee,  appointed  by  the  court*  must  be  free 
from  all  just  objections;  and  no  person  shall  be  so  appointed, 
to  whom  all  the  parties  object,  except  in  an  action  to  annul  a 
marriage,  or  for  a  divorce,  or  a  separation.  A  judge  cannot  be 
appointed  a  refer*  e,  in  an  action  brought  in  the  court  of 
which  he  is  a  judge,  except  by  the  written  consent  of  the 
parties;  and  in  that  case  he  cannot  receive  any  compensation 
as  referee. 

§  1025*  Where  the  court  is  authorized  to  appoint  a  ref- 
eree,  it  may,  in  its  discretion,  appoint  either  one  or  three. 
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And  where  a  reference  is  made  by  consent  of  the  parties^ 
they  may  select  any  number  of  referees,  not  exceeding  five. 

§  1026.  Where  the  reference  is  to  more  than  one  referee, 
all  must  meet  together,  and  hear  all  the  allegations  and 
proofs  of  the  parties ;  but  a  majority  may  appoint  a  time 
and  place  for  the  trial,  decide  any  question  which  arises  upon 
the  trial,  sign  a  report,  or  settle  a  case.  Either  of  them  may 
administer  an  oath  to  a  witness ;  and  a  majority  of  those 
present,  at  a  time  and  place  appointed  for  the  trial,  may  ad- 
journ the  trial  to  a  future  day. 

TITLE  IIL 

THcd  jurors,  except  in  New  York  and  Kings  eounties  :  mode 
of  selecting  theniy  and  of  procuring  their  attendance.  * 

Abticlb  1.  QiialificatioDR  and  exemptions  of  trial  jurors. 

2.  Mode  of  selecting,  drawing,  and  procuring  the  attendance 

of  trial  jurors,  in  ordinnry  cases. 

3.  Mode  of  striking  and  procuring  a  special  jury,  and  of  pro- 

curing a  foreign  jury. 

4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 

QUAXinCATIONS  AND  EXEMPTIONS  OF  TRIAL  JUBORS.    * 

I  1027.  Qualifications     of    trial       g  1031.  Evidence  of  exemption  in 
jurors.  certain  caseH. 

1028.  Additional   provision   re-  1032.  When  juror   to   be  div- 

specting  property  qnal-  charged  from  serving, 

incations.  1033.  When  juror  to  be  excused 

1029.  Certain     public    oflScers  from  serving. 

disqualified.  1034.  Application  of  this  article, 

1030.  Persons  entitled  to  claim  as  respects  New  York 

exemption   from     ser-  and  Kings  counties, 

vice. 

§  1027.  [Am'd  1895.]  In  order  to  be  qualified  to  serve, 
as  a  trial  juror,  in  a  court  of  record,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
the  county. 

2.  [Am*d  1895,  amendment  to  take  effed  September  1,  1895.] 
Not  less  than  twenty-one  nor  more  than  seventy  years  of  age. 

3.  Assessed,  for  personal  property,  belonffine*  to  him,  in  his 
own  right,  to  the  amount  of  two  hundred  and  fifty  dollars  :  or 
the  owner  of  a  freehold  estate  in  real  property,  situatea  in 
the  county,  belonging  to  him  in  his  own  right,  of  the  value  of 
one  hundred  and  fifty  dollars ;  or  the  husband  of  a  woman 
who  is  the  owner  of  alike  freehold  estate,  belonging:  to  her,  in 
her  own  right. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character  ;  of  ap- 
proved integrity ;  of  sound  judgment ;  and  well  informed. 

§  1028.  But  a  person  who  was  assessed,  on  the  last  assess^ 
ment-roll  of  the  town,  for  land  in  his  possession,  held  under  a 
contract  for  the  purchase  thereof,  upon  which  improvements. 
owned  by  him,  have  been  made,  to  the  value  of  one  hundred 
and  fifty  dollars,  is  qualified  to  serve  as  a  trial  juror,  although 
he  does  not  possess  either  of  the  qualifications  specified  in  sub- 
division third  of  the  last  section,  if  he  is  qualified  in  every 
other  respect. 

§  1029.  Each  of  the  following  officers  is  disqualified  to 
serve  as  a  trial  juror : 

•  See  0.  369,  L.  1896,  creating  a  commissioner  of  jurors  for  each 
county  having  a  population  of  three  hundred  thousand  ur  more  except 
Kew  York  and  Kings,  also  provldinK  for  the  Quaking  up  of  jury  lists  iko4 
tbe  drswing  and  servire  of  jurors. 
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1.  The  Governor  ;  the  Lieutenant-Governor ;  the  Governor's 
private  secretary. 

2.  The  Secretary  of  State  ;  the  Coniptroller ;  the  State 
Treasurer ;  the  Attorney-General ;  the  State  Engineer  and 
Surveyor ;  a  Canal  Commissioner ;  an  Inspector  of  State  Pris- 
ons ;  a  Canal  Appraiser ;  the  Superintendant  of  Public  In- 
struction ;  the  Superintendent  of  the  Bank  Department ;  the 
Superintendent  of  the  Insurance  Department ;  and  the  deputy 
of  each  officer,  specified  in  this  subcuvision. 

3.  A  member  of  the  Legislature,  during  the  session  of  the 
house,  of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

5.  A  sheriff,  under-sheriflF,  or  deputy-sheriff. 

6.  The  clerk:  or  deputy-clerk  of  a  court  of  record 

§  1030.   [Am*d  1S79, 1883,  1890,  189o.]  Eaohof  tbefoUow- 

ing  persons,  although  qualified,  is  entitled  to  exemption  from 

^    .  servioeaB  atrial  JQror,apon  his  claiming  exemption  therefrom: 

\  ^  (^  o  2.  A  clergyman,  or  a  minister  of  any  religion  officiating  as 

saoh,  and  not  following  nny  other  calling. 

2.  A  resident  officer  of,  or  an  attendant,  assistant,  teacher, 
or  other  person  actually  employed  in  a  State  asylum  for  luna- 
tios,  idiots  or  habitual  drunkards. 

3.  The  agent  or  warden  of  a  State  prison,  the  keeper  of  a 
ooonty  jail,  or  a  person  actually  employed  in  a  State  prison 
or  oounty  jaiL 

4.  [Am*d  1895,  amendment  to  take  ^ect  September  1,  1895.] 
A  practising  physician  or  surgeon,  having  patients  requiring 
his  daily  professional  attention,  a  licensed  pharmacist  actu- 
ally engaged  in  his  profession  as  a  means  of  livelihood,  and 
a  duly  registered  veterinary  snrgeon  actually  engaged  in  his 
profession  as  a  means  of  livelihood. 

5.  An  attorney  or  counselor  at  law  regularly  engaged  in  the 
practice  of  the  law  as  a  means  of  livelihood. 

6.  A  professor  or  teacher  in  a  college  or  academy. 

7.  A  person  aotually  employed  in  a  glass,  cotton,  linen, 
woolen  or  iron  manufacturing  company,  oy  the  year,  month 
or  season. 

8.  A  superintendent,  engineer,  or  collector  on  a  canal,  auth- 
orized by  the  law  of  the  State,  which  is  actually  construct- 
ed and  navigated. 

9.  A  master  engineer,  assistant  engineer,  or  fireman,  actu- 
ally employed  upon  a  steam  vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engineer,  employed  by 
a  railroad  company,  otner  than  a  street  railroad  company,  or 
an  operator  or  assistant  operator,  employed  by  a  telegraph 
company,  who  is  actually  doing  difty  in  an  office,  or  along  tne 
railroad  or  telegraph  line  of  the  company,  by  which  he  is  em- 
ployed. 

11.  An  officer,  non-commissioned  officer,  musician  or  private 
of  the  national  guard  of  the  State,  performing  military  duty, 
or  a  person  who  has  been  honorably  discharged  from  the 
national  guard,  after  five  years  service  in  either  capacity. 

13.  A  person  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years  faithful  service 
therein.  But  in  order  to  entitle  a  person  to  exemption,  under 
this  subdivision,  his  service  must  have  been  performed  before 
the  twenty-third  day  of  April,  eighteen  hundred  and  sixty- 
two,  either  as  a  general  or  staff -officer,  or  as  an  officer,  non- 
commissigned  officer,  musician  or  private  in  a  uniformed  bat- 
talion, company  or  troop  of  the  militia  of  the  State,  and 
armed,  uniformed  and  equipped  according  to  law ;  or  a  por- 
tion thereof,  during  that  period  and  in  that  capacity^  aaat||^ 
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remainder  since  the  twenty-third  day  of  Aprils  eighteen  hun- 
dred and  sixty-two,  as  a  member  of  the  national  guard  of  the 
State. 

13.  A  member  of  a  fire  company  or  fire  department  duly 
organized  according  to  law  of  the  State  and  performing  his 
duties  therein  ;  or  a  person  who,  after  faithfully  serving  five 
successive  years  in  such  a  fire  company  or  fire  department, 
has  been  honorably  discharged  therefrom. 

14.  A  duly  licensed  engineer  of  steam  boilers,  actually  em- 
ployed as  such. 

15.  A  person  otherwise  specially  exempted  by  law. 

§  1031.  lAm>d  1886.]  The  evidence  of  the  right  to  ex- 
emption as  prescribed  in  the  last  section  is  as  follows  : 

1.  Under  subdivision  second  thereof,  the  certificate  of  the 
superintendent  or  other  principal  officer  of  the  asylum. 

2.  Under  subdivisioA  third  thereof,  the  certificate  of  the 
warden  or  other  principal  officer  of  tne  State  prison,  or  the 
sheriff  of  the  county,  as  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant 
is  a  non-commissioned  officer,  musician  or  private  in  a  com- 
pany or  troop  of  the  national  guard,  the  certificate  of  the 
commanding  officer  of  the  company  or  troop,  accompanied 
with  proof  by  affidavit  of  the  genuineness  of  the  signature 
thereto. 

4.  Under  the  last  clause  of  subdivision  eleventh,  or  under 
subdivision  twelfth  thereof,  in  the  discretion  of  the  court,  the 
discharge  of  the  person  from  military  service,  if  it  shows  the 
facts  entitling  him  to  exemption. 

5.  Under  the  first  clause  of  subdivision  thirteenth  thereof, 
where  the  applicant  is  under  the  rank  of  foreman,  the  certifi- 
cate of  the  foreman,  or  other  chief  officer  of  the  company  to 
which  the  applicant  belongs,  accompanied  with  proof,  by  affi- 
davit, of  the  genuineness  of  the  signature  thereof. 

6.  Under  the  last  clause  of  subdivision  thirteenth  thereof, 
the  certificate  of  the  chief  engineer  of  the  fire  department  or 
the  city  or  village  where  the  service  was  performed,  or  of  the 
mayor*  or  president  of  the  city  or  village,  accompanied  with 
proof,  by  affidavit  or  acknowledgment,  of  the  genuineness  of 
the  signature  thereof,  which  certificate,  so  proved,  accom- 
panied by  a  notice  indorsed  thereon  that  the  applicant  claims 
exemption  froraiury  duty  for  a  period  speciflea  therein,  may 
be  filed  in  the  office  of  the  clerk  of  the  county  where  such  ap- 
plicant resides.  From  the  date  of  such  filing  such  applicant 
shall  not  be  liable  to  perform  any  jury  duty  in  the  county 
where  such  certificate  and  notice  are  filed  during  the  period 
specified  in  such  notice  ;  and  the  county  clerk  shall  thereupon 
erase  the  name  of  such  applicant  from  the  jury  lists,  and  de- 
stroy the  ballot  before  drawing  another  jury.  A  certificate 
specified  in  subdivisions  one,  two,  three  and  five  of  this  sec- 
tion must  be  dated  within  three  months  prior  to  the  time  of 
presenting  it  and  filed  with  the  clerk  of  the  court  to  which  it 
18  presented.  In  case  the  certificate  and  notice  provided  for 
in  subdivision  six  of  this  section  is  not  filed  as  therein  pro- 
vided the  applicant  shall  not  be  entitled  to  exemption  for  any 
cause  specified  in  the  last  clause  of  subdivision  thirteen  of 
section  one  thousand  and  thirty  of  this  act. 

§  1032.  The  court  must  discharge  a  person  from  serving   26N.Y.SUte 
as  a  trial  juror,  in  either  of  the  following  cases :     ^  Rep.  40. 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  he 
claim:?  the  benefit  of  the  exemption. 
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Where  a  person  is  discharged,  for  either  of  the  causes  speci- 
fied in  this  section,  the  clerk  must  destroy  the  ballot,  contain- 
ing his  name. 

§  1033.  Upon  satisfactory  proof  of  the  facts,  a  court,  at 
the  term  to  which  a  person  is  returned  as  a  trial  juror,  must 
excuse  him  from  serving  during  the  whole,  or  a  portion  of  t^e 
term,  in  either  of  the  following  cases : 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  other 
civil  office,  the  duties  of  which  are,  at  the  time,  inconsist-ent 
with  his  attendance  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  employed  and 
serving  as  such. 

8.  Where,  for  anv  other  reason,  the  interests  of  the  public, 
or  of  the  juror,  will  be  materially  injured  by  his  attendance  ; 
or  his  own  health,  or  the  health  of  a  member  of  his  family, 
requires  his  absence ;  or  he  is  temporarily  incapacitated,  for 
any  reason,  from  properly  discharging  the  duties  of  a  juror. 

Where  a  person  is  execused,  in  either  of  the  cases  specified 
in  this  section,  the  ballot,  containing  his  name,  must  be  re- 
turned to  the  box  from  which  it  was  taken. 

§  1034.  Section  ten  hundred  and  twenty-nine  of  this  act 
applies  throughout  the  State.  The  remainder  of  this  article 
does  not  apply  to  the  city  and  county  of  New  York,  or  the 
county  of  Kings. 

ARTICLE  SECOND. 

Mode  of  seojcting,  drawing,  and  procurino  the  Attkni>- 
ANCE  OF  Trial  Jurors,  in  ordinary  Cases.  * 


2  1035.  Certain  town  officers  to 
make  lists  of  trial 
jurors.  g  1050. 

1036.  Names   of  jurors    to   be 

taken  from  assessment- 
roll.  1051. 

1037.  Duplicate  juror  lists  to  be 

made  and  filed. 

1038.  County  clerk  to  make  and  1052. 

deposit  ballots. 
1089.  County  clerk  to  destroy  1053. 

old  ballots. 
lOiO.  Jurors    so    returned    to 

serve  for  three  years.  1054. 

1041.  Wards  of  certain  cities  to 

be    considered    towns,  1055. 

etc. 

1042.  When    and    how    many  1056. 

jurors,   for    courts    of 
recora,  to  he  drawn. 

1043.  Notice  of  drawing. 

1044.  Sheriff  and  county  judge  1057. 

to  attend  drawing. 

1045.  Sheriff  or  county  judge,  1058. 

not    appearing,  to    oe 
again  notified,  etc. 

1046.  Certain  officers  required  1059. 

to  be  present  at  draw- 
ing. 1060. 

1047.  Mode  of  drawing  jurors; 

minute  of  drawing ;  list  1061. 

to  be  delivered  to  sher- 
iff. 

1048.  Sheriff  to   notify  jurors  1062. 

and  make  return. 

1049.  Applicants  to  be  furnish- 


ed with  copies  of  Jury 
lists. 

Names  of  jurors  who  hare 
served,  to  be  kept  in 
separate  box. 

Jurors  to  be  drawn  from 
that  box  when  first  box 
is  exhausted. 

A  third  jury  box  to  be 
kept. 

When  old  ballots  therein 
to  be  destroyed,  and 
new  ballots  deposited. 

Jurors  when  to  be  drawn 
from  third  box. 

How  such  jurors  to  be  no- 
tified. 

Justice  of  Supreme  Court, 
or  county  judge,  may 
order  drawing  of  addi- 
tional jurors. 

Proceedings  upon  such 
order. 

For  what  courts,  and  by 
whom,  additional  ju- 
rors may  be  ordered. 

How  such  addition<«l  Ju- 
rors drawn  and  notified. 

Power  of  county  jadge,  aa 
to  attendance  of  Jurors^ 

Powers  of  deputy  county 
clerk,  undsr  this  ar- 
ticle. 

This  article  notapplioaU« 
to  New  York  and  Kiaga 
counties. 


*  See  c.  869,  L.  1896  creating  a  commissioner  of  jurors  for  each 
county  ha  vine  a  population  of  three  hundred  thousand  or  more,  exc^ 
New  York  and  Kings,  also  providing  for  tb9  makinff  up  of  Jurv  Uste  m4 
tbe  drawing  and  e^rvice  of  juror?, 
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§  1036.  The  supervisor,  town  clerk  and  assessors  of  each 
town,  must  meet  on  the  first  Monday  of  July,  in  the  year  one 
thousand  eight  hundred  and  seventv-eight,  and  in  each  third 
year  thereafter,  at  a  place  within  the  town,  appointed  by  the 
supervisor  ;  or,  in  case  of  his  absence,  or  of  a  vacancy  in  his 
office,  by  the  town  clerk ;  for  the  purpose  of  making  a  list  of 
persons  to  serve  as  trial  jurors,  lor  the  then  ensuing  three 
years.  If  they  fail  to  meet,  on  the  day  specified  in  this  sec> 
tion,  they  must  meet  as  soon  thereafter,  as  practicable. 

§  1036.  lAm'd  1877.]  At  the  meeting,  specified  in  the 
last  section,  the  officers  present  must  select,  from  the  last 
assessment-roll  of  the  town,  and  make  a  list  of,  the  names  of 
all  persons,  whom  they  believe  to  be  qualified  to  serve  as  trial 
jurors,  as  prescribed  in  the  last  article. 

§  1037.  Duplicate  lists  of  the  names  of  the  persons  so 
selected,  showing  the  place  of  residence,  and  other  proper  ad- 
ditions, of  each  of  them,  as  far  as  those  particulars  can  be 
conveniently  ascertained,  must  be  made  out,  and  signed  by 
the  officers,  or  a  majority  of  them.  Within  ten  days  after  the 
meeting,  one  of  the  lists  must  be  transmitted,  by  those  of- 
ficers, to  the  county  clerk,  and  filed  by  him ;  and  the  other 
must  DC  filed  with  tne  town  clerk.  / 

g  1038.  On  the  first  Monday  of  August,  after  the  lists 
have  been  transmitted  to  him,  the  county  clerk  must  prepare 
suitable  ballots,  by  writing  the  name  of  each  person  thus 
selected,  as  contained  in  the  lists,  with  his  place  of  residence, 
and  other  additions  on  a  separate  piece  of  paper.  The  bal- 
lots must  be  uniform,  as  nearly  as  may  be,  m  appearance ; 
and  the  clerk  must  deposit  them  in  the  box,  kept  for  that  pur- 
pose. 

§  1039.  [^m'dl880.]  Before  depositing  the  ballots  the 
county  clerk  must  destroy  each  ballot  remaining  in  either  of 
the  boxes  kept  by  him  and  containing  the  name  of  a  resident  S 

of  a  town  for  wnich  a  new  list  has  been  transmitted.    If  for  9  • 

any  reason  the  list  from  a  town  is  not  received  by  the  county 
clerk  by  the  first  Monday  of  August,  he  shall  give  immediate 
notice  thereof  to  the  town  clerk,  and  it  must  be  transmitted 
as  soon  thereafter  as  practicable  ;  and  if  after  the  same  is  re- 
ceived by  the  county  clerk  it  has  been  or  shall  be  lost  or  des- 
troyed, he  must  forthwith  give  notice  thereof  to  the  town 
clerk,  and  a  copy  of  the  duplicate  list  on  file  in  the  town 
clerk^s  office,  certified  by  him  to  be  correct,  or  if  that  dupli- 
cate is  also  lost  or  destroyed,  or  cannot  be  found,  a  new  list 
to  be  made  forthwith,  as  prescribed  for  making  the  original 
list,  must  be  transmitted  to  the  county  clerk  as  soon  there- 
after as  practicable  ;  and  the  county  clerk  must  prepare  new  ^ 
ballots,  and  destroy  the  old  ballots,  containing  the  names  of  » 
residents  of  that  town  inmiediately  after  the  receipt  by  him 
of  the  list  therefrom. 

§  104:0.  Each  person,  whose  name  is  contained  in  a  list, 
so  transmitted,  must,  unless  he  is  excused  or  discharged, 
serve,  as  a  trial  juror,  for  three  years  from  the  first  Monday 
of  August  of  that  year,  and  thereafter  until  another  list,  from 
his  town,  is  received  and  filed. 

§  1041.  lArri'd  1877,  1881.]    Each  ward  of  the  city  of   92N.Y.  128. 
Utica  is  considered  a  town  for  the  purposes  of  this  article  ; 
and  the  supervisor  and  assessor  of  that  ward  must  execute 
the  duties  of  the  supervisor,  town  clerk,  and  assessors  of  a 
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town,  as  prescribed  in  the  foregoing  sections  of  this  article, 
except  that  a  duplicate  of  the  list  of  jurors  made  by  them 
must  be  filed  in  the  office  of  the  clerk  of  the  city.  In  the  city 
of  Albany  the  recorder  of  said  city  shall  perform  the  duties 
imposed  by  this  title  upon  the  supervisor,  town  clerk  and 
assessors  of  towns.  In  Albany  county,  grand  jurors  shall 
hereafter  be  drawn  from  the  box  containing  the  names  of  petit 
jurors  selected  for  said  county  in  the  same  manner  as  petit 
jurors,  and  hereafter  no  separate  list  of  grand  jurors  shall  be 
prepared  for  said  county.  In  each  of  the  Other  cities  of  the 
State  the  like  duties  must  be  performed  by  the  officers,  and 
in  the  manner  prescribed  by  law.  A  city,  wherein  two  or 
more  assessors  are  elected  for  the  entire  city,  is  considei'ed  a 
town  for  the  purposes  of  this  article,  except  where  the  officers 
who  are  to  perform  the  duties  of  the  supervisor,  to^vn  clerk  or 
assessor,  as  prescribed  in  this  article,  are  specially  designated 
by  law. 

§  1042.  [Arri'd  1894,  1895,  amendment  to  take  effect  Jan- 
uary 1,  1896.]  On  a  day  designated  by  the  county  clerk,  not 
less  than  foniteen  nor  mere  than  twenty  days  before  the  day 
appointed  for  holding  each  trial  term  of  the  supreme  conit; 
or  of  the  county  court,  except  a  term  designated  for  the  hear, 
ing  and  decision  of  motions  and  trial  and  other  proceedings 
without  a  jury;  or  of  a  ma}or'8  or  recorder's  court,  at  wbidi 
issues  are  triable  by  a  jury;  or  on  the  day  to  which  the  draw* 
ing  is  adjourned,  as  prescribed  in  section  ten  hundred  and 
forty -five  of  this  act,  the  clerk  of  the  county  in  which  the 
term  is  to  be  held,  in  case  such  county  contains  less  than 
one  hundred  thousand  inhabitants,  must  draw  the  names  of 
thirty- six  persons,  and  in  counties  containing  one  hundred 
thousand  inhabitants  or  over  the  names  of  forty-eight  per- 
sons, and  any  additional  number  ordered  according  to  uw, 
to  serve  as  trial  jurors  at  the  term. 

A.  §  1043.     [Am'd  1895,  amendmerU  to  take  effect  January  1, 

)  ^  o  (»  1896.]  At  least  six  days  before  the  drawing,  the  county 
clerk  must  publish  a  notice  thereof,  in  a  newspaper  published 
in  the  county,  if  there  is  one;  or,  if  there  is  none,  he  must 
affix  a  notice  thereof,  on  the  outer  door  of  the  building, 
.where  the  term,  for  which  the  jurors  are  to  be  drawn,  is  ap- 
pointed to  be  held.  He  must,  mIso,  at  least  three  days  betoze 
the  time  appointed  for  the  drawing,  cause  notice  thereof  to 
be  served  upon  the  sheriff  of  the  county,  and  upon  the 
county  ^udge,  or,  in  case  of  his  absence,  upon  the  special 
county  judge. 

C^  §  1044.   At  the  time  so  appointed,  the  sherifT  of  the 

V  S  •!  ^         county,  or  his  under-sheriff,  and  the  county  judge,  or,  if  notice 

'  has  been  served  upon  another  officer,  in  the  absence  of  the 

latter,  as  prescribed  in  the  last  section,  either  the  county 

judge,  or  that  officer,  or  both,  must  attend  at  the  clerk's  office 

of  the  county,  to  witness  the  drawing  of  the  jurors. 

Q^  §  1045.  If  the  sheriff  or  under-sheriff,   and  either  the 

/         county  judge,  or,  in  a  case  specified  in  the  last  section,  an 
^  1>  9  officer  in  place  of  the  county  judge,  do  not  appear,  the  clerk 

must  adjourn  the  drawing  or  the  jurors  to  the  next  day. 
Thereupon,  the  derk  must  forthwith  cause  to  be  served  upon 
the  absent  sheriff  or  county  jjudge,  or  two  or  more  justices  of 
the  peace  of  the  county,  notice  to  attend  the  drawing  on  tte 
jBdjoumed  day. 

fl046.  If  the  sheriff  or  under-sheriff,  and  the  county 
^     ge,  or  if  the  sheriff,  under-sheriff,  or  county  judge,  to- 
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f^ether  with  two  justices  of  the  peace  of  the  county,  appear  at 
the  adjourned  day,  but  not  otherwise,  the  clerk  must  pro- 
ceed, in  the  presence  of  the  officers  so  appearing,  to  draw  the 
jurors. 

§  1047.  The  drawing  must  be  conducted  as  follows  : 

1 .  The  clerk  must  shake  the  box  containing  the  ballots,  so  as 
thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any 
ballot,  publicly  draw  out  of  the  box  one  ballot ;  and  continue 
to  draw,  in  like  manner,  one  ballot  at  a  time,  until  the  re- 
quisite number  has  been  drawn. 

4.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name  contained 
in  each  ballot  drawn,  before  another  ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  the  name  of  a 
person  has  been  drawn,  who  is  dead,  or  insane,  or  who  has 
permanently  removed  from  the  county,  to  the  knowledge  of 
an  attending  officer,  an  entry  of  that  fact  must  be  made  in  the 
minute  of  the  drawing,  and  the  ballot,  containing  that  per- 
on's  name,  must  be  destroyed.  .  Whereuiion,  another  ballot 
must  be  drawn,  in  its  place,  and  the  name  contained  therein 
must  be  entered,  in  like  manner,  in  the  minute  of  the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  as  necessary, 
until  the  requisite  number  of  jurors  has  been  obtained. 

6.  The  mmute  of  the  drawing  must  then  be  signed  by  the 
clerk,  and  the  other  attending  officers,  and  filed  in  the  clerk*B 
office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showine^ 
the  place  of  residence,  and  other  proper  additions,  of  each  of 
them,  and  specifying  for  what  court  and  term  they  were 
drawn,  must  be  made  and  certified  by  the  clerk,  and  the 
other  attending  officers,  and  delivered  to  the  sheriff  of  the 
county. 

§  1048.  The  sheriff  must,  at  least  six  days  before  the  day 
appointed  for  holding  the  term,  serve,  upon  each  person  nam- 
ed in  the  list,  personally,  or  by  leaving  it  at  his  residence, 
with  a  person  oi^  proper  age  and  discretion,  a  written  notice 
to  attend  the  term.  He  must  file  the  list  with  the  clerk  of  the 
court,  at  or  before  the  opening  of  the  term  ;  with  a  return,  in* 
dorsed  thereupon,  or  annexed  thereto,  under  his  hand,  nam- 
ing each  person  notified,  and  specifying  the  manner  in  which 
he  was  notified. 

§  1049.  The  county  clerk,  or  the  sheriff,  must  furnish  a 
copy  of  the  list  of  trial  jurors,  drawn  to  attend  a  term,  to  any 
person  applying  to  him  therefor,  and  paying  the  fees  allowed 
Dy  law. 

§  1050.  After  the  adjournment  of  the  term,  at  which 
trial  jurors  have  been  returned,  as  prescribed  in  the  last  sec- 
tion but  one,  the  clerk  must  deposit  the  ballots,  containing  the 
names  of  those  who  attended  and  served,  in  another  X)ox, 
kept  by  him.  The  ballots,  containing  the  names  of  those  who- 
did  not  appear  and  serve,  which  have  not  been  destroyed,  as 
prescribed  in  article  first  of  this  title,  must  be  returned  to  the 
Dox  f rona  which  they  were  taken. 

§  1 06 1 .  If,  at  the  time  of  drawing  trial  jurors  for  a  term, 
there  is  not  a  sufficient  number  of  ballots  remaining  in  the 
first  box,  th6  clerk,  after  drawing  all  the  ballots  therein, 
must  draw  the  necessary  number  from  the  second  box,  con- 
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tainin^  the  names  of  those  jurors  who  have  before  served,  as 
prescribed  in  the  last  section ;  and  must  continue  to  draw 
from  that  box,  until  new  lists  of  jurors  are  transmitted  by  the 
town  officers. 

§  1052.  The  county  clerk  must  keep,  in  addition  to  the 
two  boxes  specified  in  the  last  two  sections,  a  third  box,  in 
which  he  must  deposit  duplicate  ballots,  containing  the  names, 
with  the  proper  additions,  of  all  persons,  selected  and  re- 
turned as  trial  jurors,  who  reside  in  the  city  or  town,  where  a 
trial  term  of  a  court  of  record  is  appointed  to  be  held,  pur- 
suant to  law. 

§  1063.  The  ballots,  kept  in  the  third  box,  must  be  de- 
stroyed by  the  clerk,  and  new  ballots  must  be  deposited  there- 
in by  him,  at  the  same  time,  and  under  like  oircumstances,  as 
prescribed  in  this  article,  with  respect  to  the  destruction  of 
the  old  ballots,  and  the  depositing  of  new  ballots,  in  the  first 
box. 

tl054.  If  a  sufficient  number  of  trial  jurors,  duly  drawn 
notified,  do  not  attend  or  cannot  be  obtained,  to  form  a 
jury,  the  court  may,  in  its  discretion,  direct  the  sheriff  to 
draw  from  the  third  box,  in  the  presence  of  the  court,  the 
names  of  as  many  persons,  as  the  court  deems  sufficient  for 
that  purpose. 

§  1055.  The  sheriff  must  forthwith  notify  each  person  so 
drawn,  and  make  a  return,  as  prescribed  in  title  fiftn  of  this 
chapter,  where  talesmen  are  required  to  attend ;  and  the  pro- 
visions of  that  title  apply  to  each  person  so  notified. 

§  1056.  [Am*d  1895,  arruindment  to  take  effect  January 
1,  1896.]  A  justice  of  the  supreme  court,  appointed  to  hold 
a  trial  term  of  the  supreme  court,  may,  by  an  order  nnder 
his  hand,  direct  that  such  a  number  of  jurors,  as  he  deems 
necessary,  not  exceeding  twenty-four,  be  drawn  for  that 
term,  in  addition  to  the  thirty -six  jurors,  to  be  drawn  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  A  county 
judge  may,  in  like  manner,  direct  the  drawing  of  alike  addi- 
tional number  of  jurors,  for  a  term  of  the  county  court  to  be 
held  in  his  county. 

§  1057*  An  order,  made  as  prescribed  in  the  last  section, 
must  be  delivered  to  the  clerk  of  the  couuty,  in  which  the 
term  is  to  be  held,  at  least  twjenty  days  before  the  day  ap- 
pointed for  the  commencement  thereof;  and  the  clerk  mnst 
forthwith  file  it.  This  article  applies  to  theadditional  jurois, 
8o  required  to  be  drawn. 

§  1058.  [Am*d  1895,  amendmerd  to  take  effect  January  1, 
1896.]  At  a  trial  term  of  the  supreme  court,  or  of  the  coanty 
court,  an  order  may  be  made  by  the  court,  requiring  the  cleri 
of  the  county  to  draw,  and  the  sheriff  fo  notify,  any  number 
of  trial  jurors,  specified  in  the  order,  which  the  court  deems 
necessary,  to  attend  that  term,  or  a  term  thereafter  to  be 
held,  either  by  original  appointment  or  by  aijoumment,  at 
the  commencement  thereof,  or  on  a  particular  day,  specified 
in  the  order. 

§  1059.  The  clerk  must  thereupon  forthwith  bring  into 
court,  nil  the  boxes,  wherein  ballots,  containing  the  names  of 
trial  jnrors  are  deposited,  rs  prescribed  in  this  arti  le;  and 
must,  in  the  presence  of  the  court,  publicly  draw  from  such 
box  or  boxes  as  tbo  coni  t  directs,  the  number  of  tri-tl  jurois 
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specified  in  the  order.  The  clerk  mnst  make  and  certify  two 
lists  of  the  persons  so  drawn;  and  mnst  file  one  list  in  his 
office,  and  deliver  the  other  to  the  sheriff.  The  sheriff  mnst 
thereupon  immediately  notify  each  person  so  drawn,  to  at- 
tend, as  specified  in  the  order.  • 


§  1060*  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.]  The  county  judge  may,  at  the  time  of  drawing  triid 
jurors  to  attend  a  term  of  the  county  court,  make  an  order 
designating  a  particular  day,  during  the  term  when  the 
JT)r.)rs  mnst  attend,  or  two  tr  more  particular  days,  upon 
each  of  which  a  portion  of  the  jurors  must  attend.  The 
sheriff  must  thereupon  notify  them  to  attend,  as  specified  in 
the  order. 


§  1061«  The  deputy  county  clerk  possesses,  intheabsenoe 
of  the  coanty  clerk  from  his  office,  or  from  the  sitting  of  a 
term  of  the  court,  the  powers  conferred  by  this  article  upon 
the  county  clerk. 


§  1062.  This  article  does  not  apply  to  the  city  and  county 
of  New  York,  or  to  the  county  of  Kings. 
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ARTICLE  THIRD. 
Mode  of  Stbikimo  and  pbocubinq  a  sPEOiAii  Jubt,  um  of 

PBOOUBINO  A  FOBIfiIGN  JuBT.* 


1063.  What  coartfl  may  order  a  §  1068.  Provision  where  clerk  or 

special     jury     to     be  commissioner  of  jarors 

struck .  is  i  ntere  sted . 

1064.  Party  obtaining  order  to  1069.  Party  applying  for  special 

give  eight  days'  notice.  jury  to  pay  expenses. 

1066.  Mode  of  striking  jury.  1070,  Copy  of  order  for  foreign 

1066.  Jurors  so   drawn  to   be  jury  to  be  delivered  to 

notified  to  attend.  sheriff. 

1067.  Jury  to  be  formed  as  in  1071.  Mode  of  obtaining  a  for> 

other  cases.  eign  jury. 


§  1063«  [Am'd  1895,  amendment  to  take  effect  January  1, 
1896.]  Where  it  appears  to  the  court,  tbat  a  fair  and  im- 
partial trial  of  an  issue  of  fact,  triable  by  a  jury,  joined  in 
an  action,  pending  in  the  supreme  court,  can  not  be  bad 
without  a  struck  jury,  or  that  the  importance  or  iutricacy.of 
the  case  requires  such  a  jury,  the  court  must  make  an  order, 
upon  notice,  directing  a  special  jury  to  be  struck,  for  the 
trial  of  the  issue.  The  order  must  specify  the  term,  and  it 
may  specify  a  particular  day  in  the  term,  when  the  jarora 
must  attend. 


§  1064.  [  Am'd  1895,  a.mendment  to  take  effect  January  1, 
1896.]  Unless  the  order  specifies,  or  directs  the  officer,  who 
is  to  strike  the  j  ury,  to  fix  a  time  for  the  parties  to  attend, 
the  party  obtaining  it  must  give  at  least  eight  days'  notice  of 
the  time  when  he  will  attend,  before  the  clerk  of  the  county 
in  which  the  action  is  triable,  or,  if  it  is  triable  in  the  ci^ 
and  county  of  New  York,  or  the  county  of  Kings,  before  the 
commissioner  of  jurors,  for  the  purpose  ef  haying  the  jmy 
struck. 


*  See  c.  369,  L.  1896,  creating  a  commissioner  of  jurors  for  e«ch 
oonnty  having  a  population  of  three  hundred  thousand  or  more,  except 
Kew  York  and  Kings,  also  providing  for  the  making  up  of  jury  lists  aad 
the  drawing  and  service  of  jurors. 
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§  1065.  [Am'd  ] 877. ]  At  the  time  aopointed,  the  clerk, 
or,  in  his  absence,  the  deputy-clerk,  or  the  commissioner,  as 
the  case  reqnires,  must  attend  at  his  office,  with  the  oripnal 
lists  or  books,  filed  or  kept  in  his  office,  as  required  by  law, 
containing  the  names  of  the  persons  who  are  then  liable  to 
serve  as  trial  jurors;  and,  in  the  presence  of  the  parties,  or 
their  attorneys  or  counsel,  must  strike  a  trial  jury,  as  fol- 
lows : 

1.  The  clei-k,  deputy-clerk,  or  commissioner,  must  select 
from  the  lists  or  books,  the  names  of  forty-eight  persons,  whom 
he  deems  most  indifferent  between  the  parties,  and  bestquali- 
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fled  to  try  the  issue ;  and  must  make  and  certify  a  list  of 
those  names. 

2.  The  party,  on  whose  application  the  special  jury  was  di- 
rected to  be  struck,  or  his  attorney  or  counsel,  may  then  first 
strike  from  the  list  one  name ;  the  adverse  party  or  his  attor- 
ney or  counsel  may  then  strike  therefrom  one  name  ;  and  so 
alternately,  until  each  party  has  stricken  out  twelve  namea 

8.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  must  strike  for  him. 

4.  'tne  clerk,  deputy-clerk,  or  commissioner,  must  thereup- 
on make  out  a  list  of  the  names  of  the  twenty-four  persons 
not  stricken  out,  and  must  certify  that  it  is  a  correct  list  of 
the  persons,  drawn  to  serve  as  jurors,  pursuant  to  the  order 
of  the  court.  He  must  immediately  deliver  the  list  so  certi- 
fied, and  a  certified  copy  of  the  order,  to  the  sheriff  of  the 
county.  If  the  list,  from  any  ward  or  town,  cannot  be  found, 
the  clerk  must  make  a  new  list  from  the  ballots  then  in  use  for 
jurors  for  that  ward  or  town,  and  must  use  that  list,  upon 
striking  the  jury,  in  place  of  the  original  list. 

§  1066.  The  sheriff  must  notify  the  persons  whose  names 
are  contained  in  the  list,  and  must  return  the  names  of  those 
notified,  to  the  term,  at  which  they  are  required  to  attend,  as 
prescribed  by  law  for  notifying  and  returning  ordinary  trial 
]urors. 

§  1067*  [Am'd  1895,  amendment  to  take  effect  January  1, 
IHyO.]  i^rom  the  persons  so  notified  and  attending,  a  jury 
Aiwbi  be  formed  for  the  trial,  and  the  issue  must  be  tried,  as 
prebcribed  m  this  chapter  with  respect  to  an  ordinary  jury 
I  rial.  The  court  has  the  same  power  to  excuse  or  disuharge 
a  juror,  and  to  cause  additional  jurors  to  be  drawn,  or  tales- 
nit  n  to  attend,  as  upon  an  ordinary  jury  trial.  But  the  court 
may,  m  its  discretion,  set  aside  an  additional  juror  so  drawn, 
or  a  talesman,  upon  the  objection  of  either  party,  withont  a 
formal  cballeuge,  but  neither  patty  shall  have  more  than  two 
peremptory  challenges. 

§  1068.  [Arn'd  1884.]  If  it  appears  to  the  court  to  which 
an  application  for  a  special  jury  is  made,  that  the  clerk,  or 
the  commissioner  of  jurors  as  the  case  may  be,  is  interest- 
ed in  the  action,  or  is  related  to  either  of  the  parties,  or  is 
not  indiflFerent  between  them,  the  court  must  appoint  two  dis* 
interested  persons  to  strike  the  jury ;  and  the  court  may,  in 
its  discretion,  in  any  case  appoint  two  such  persons  to  strike 
such  jury.  The  persons  so  appointed  possess,  for  the  purposes 
of  the  action,  all  the  powers  conferred  by  this  article  upon  the 
clerk  or  the  commissioner  of  jurora 

§  1069.  The  expense  of  striking  a  special  jury  must  be 
paid  by  the  party  applying  for  it,  and  shall  not  be  tajced  in 
the  costs  of  the  action. 

§  1070.  Where  an  order  for  a  trial  by  a  foreign  jury  is 
made,  a  certified  copy  thereof  must  be  delivered  to  the  sher- 
iff of  the  county,  from  which  it  is  to  be  drawn ;  who  must 
give  notice  thereof  to  the  clerk  of  that  county,  and  also,  in 
the  city  and  county  of  New  York,  or  the  county  of  Kings,  to 
the  commissioner  of  jurors,  at  least  twenty  days  before  the 
first  day  of  the  term,  at  which  the  foreign  jury  is  required  to 
attend. 

§  1071.  The  clerk,  or,  in  the  county  of  Kings,  the  com- 
missioner, to  whom  the  notice  is  given,  must  draw  the  names 
of  twenty-four  persous,  in  the  same  manner,  and  in  presence 
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of  the  same  officers,  as  prescribed  by  law,  with  respect  to 
orrlinary  trial  jurors;  except  that  notice  of  the  drawing  need 
not  be  published.  A  certified  list  of  the  names  drawn  mast  be 
delivered  to  the  sheriff,  who  mast  notify  each  person  drawn, 
and  make  a  return,  as  in  an  ordinary  case. 

ARTICLE  FOURIfl. 
PenaiiTies  fob  Non-Attsmdamoe.* 
§  1072.  Fine  to  be   imposed   for       g  1076.  Proceediogs  upon  retam 
non-atteudance.  of  such  order. 

1073.  Order  to  show  cause,  when  1077.  When     proceedings      to 

juror  was  not  person-  cease. 

ally  notified.  1078.  This   article  not  applica- 

1074.  Id.;  if  default  was  at  trial  ble  to   New  York   and 

term.  .  Kings  counties. 

1075.  Doty  of  clerk  and  sheriff. 

§  1072*  A  person  duly  notified,  as  prescribed  in  this  title, 
to  attend  a  term  of  a  court  of  record,  as  a  trial  juror,  who, 
without  reasonable  cause,  neglects  to  attend,  according  to 
the  notice,  shall  be  fined  a  sum,  not  less  than  ten  dollars, 
nor  more  than  twenty- five  dollai*s,  for  each  day  that  he  so 
neglects  to  attend. 

§  1073.  Whereitappears,  by  the  return  of  the  sheriff,  that 
the  delinquent  was  personally  notified  to  attend,  the  fine 
may  be  imposed  by  tne  court,  at  the  term  which  he  was  re- 
quired to  attend.  But  where  it  appears,  by  the  return,  that 
he  was  notifie>i,  by  leaving  the  notice  at  his  residence,  the 
court  must  cause  an  order  to  be  entered  in  its  minutes,  re- 
quiring him  to  show  cause,  on  the  first  day  of  the  next  term 
of  the  court,  why  a  fine  should  not  be  imposed  upon  him. 

§  1074r«  [Arrtd  1895,  amendment  to  take  effect  January  1, 
1896.]  If  the  order  is  made  at  a  trial  term  of  the  supreme 
court,  it  may,  in  the  discretion  of  the  court,  direct  the  delin- 
quent to  show  cause,  on  the  first  day  of  the  next  term  of  the 
county  court  of  the  same  county. 

§  1075.  The  clerk  must  immediately  deliver  two  certified 
copies  of  the  order  to  the  sheriff  of  the  county,  who  must 
serve  one  copy  on  the  delinquent  personally,  and  return  the 
other,  with  his  proceedings  thereon,  to  the  term  at  which  the 
delinquent  is  required  to  show  cause. 

§  1 076*  If  the  sheriff  returns  the  copy  of  the  order  as 
personally  served,  or  if  the  delinquent  attends,  iu  obedience 
thereto,  the  court  must,  unless  good  cause  is  shown  to  the 
contrary,  impose  the  proper  fine;  otherwise  it  must  make  a 
further  order,  requiring  the  delinquent  to  show  cause  at  the 
next  term  why  the  fine  should  n«  the  imposed.  The  proceed- 
ings under  such  an  order  are  the  same  as  under  the  first 
order.  Similar  orders  must  be  made,  from  term  to  term,  and 
simil-'r  procf  edings  taken,  until  the  delinquent  is  personally 
served,  or  attends  in  obedience  thereto. 

§  1077*  But  if  it  appears,  from  the  return  of  the  sheriff, 
or  from  any  other  evidence,  that  the  jut  or  is  dead,  or  insane, 
or  has  permanently  removed  from  the  county ;  or  if  a  satis- 
factory excuse  is  rendered  by  any  person,  in  his  bthalf,  for 
his  default,  the  court  may,  in  its  discretion,  discontinue  the 
proceedings. 

§  1 078*  This  article  does  not  apply  to  the  city  and  county 
of  New  York,  or  to  the  county  of  Kings. 

m  See  c.  •369,  L.  1896,  creating  a  commisraoner  of  jurors  for  each 
coTLuty  having  a  population  of  three  hundred  thousand  or  more,  except 
^ew  York  and  Kings,  also  providing  for  the  making  up  of  j*ary  lists  and 
tbe  drawing  and  service  of  jur*^'*'' 
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TITLE  IV. 


Tried  jurors  .  in  New  York  and  Kings  counties  ;   mode  of 
selecting  theniy  and  of  procuring  their  attendance. 

Article  1.  Provisions  relating  to  trial  jurors  In  the  city  and  county 
of  New  York. 
2.  Provisions  relating  to  trial  jurors  in  the  county  of  Kings. 

ARTICLE  FIRST. 

Provisions  rblating  to  Trial  Jurors  in  the  City  and 

County  of  New  York. 


2  1079.  Qualifications  of  trial  ju- 
rors. 

1080.  Who  deemed  a  resident. 

1081.  Persons  exempt  from  ser- 

vice. 

1082.  Evidence  of  right  to  ex- 

emption in  certain 
cases. 

1083.  Military  officers  required 

to  certify  to  commis- 
sioner persons  per- 
forming full  military 
duty. 

1084.  Jury  year;  length  of  jury 

service  required  and 
allowed. 

1085.  "When  court  may  tempor- 

arily excuse  juror  from 
attendance. 

1086.  In  other  cases,  juror  to 

be  excused  only  on 
showing  certain  facts. 

1087.  Juror  applying  to  court 

to   be    excused    must 
produce  notice,  etc. 
1068.  Service  in  a  court  not  of 
record;   when  an   ex- 
cuse. 

1089.  Clerk  of  court  to  certify 

to  commissioner  as  to 
attendance,  excuses, 
fines^  etc.,  of  jurors. 

1090.  Commissioner   of  jurors 

to  select  trial  jurors; 
*  his  general  powers. 

1091.  Commissioner   may    ap* 

point  assistants^  et-c.; 
who  may  administer 
oaths. 

1092.  All  public  officers  requir- 

ed to  aid  the  commis- 
sioner. 

1093.  Expenses     of     commis- 

sioner's office ;  how 
paid. 

1094.  Lists  of  jurors  to  be  pre- 

pared, etc.;  commis- 
sioner to  decide  as  to 
exemptions. 

1095.  Persons  may  be  required 

to  testify  as  to  juror's 
liability  to  serve.  Pen- 
alty for   disobedience. 

1096.  Commissioner  to   return 

lists  to  county  clerk ; 
correction  of  lists. 

1097.  Old  ballots  to  be  destroy- 

ed and  new  ballots  de- 


f posited;   supplemental 
ists ;  new  ballots  there- 
for. 

1098.  Number  of  jurors  to  be 

drawn  for  each  term  of 
court  of  record. 

1099.  When  jurors  to  be  drawn: 

what  officers  to  attend 
drawing. 

1100.  Notice  of  drawing. 
1101..  Proceedings  if  officers  do 

not  appear. 

1102.  When  jury  to  be  drawn 

on  adjourned  day. 

1103.  Mode  of  drawing;  DQinate; 

lists. 

1104.  Id.;  where  term  consists 

of  two  or  more  parts. 

1105.  Commissioner  may  iseoe 

notice  to  jurors  drawn, 

1106.  Sheriff  to  notify  jurors 

and  make  return. 

1107.  Clerk  of  court  to  certify 

as  to  mode  of  service. 

1108.  Court   may    order     new 

panel  to  be  drawn  dur- 
ing term. 

1109.  Court  of  record   to   fine 

juror  for  non-attend- 
ance; power  to  lemit 
fine. 

1110.  Juror  may  also  be  arresU 

ed  and  compelled  to 
serve. 

1111.  Jurors  for  district  courts 

how  selected;  punish> 
ment  lor  non-attend- 
ance ;  clerk's  duty ; 
penalty  for  neglect. 

1112.  Sheriff's   juryi    how   se- 

lected in  New  York 
city. 

1113.  Proceedings  before  com> 

mission er,  to  remit  or 
enforce  jury  fines. 

1117.  Uncollected  fines    to   be 

docketed,  an  den  forced 
as  judgments. 

1118.  Commissioner  to  receiTe 

fines,  etc.  His  account: 
how  rendered  and  set- 
tled. 

1119.  Corporation   attorney   to 

prosecute  for  penalties: 
compromise,  etc,  ^ 
action. 

1120.  Penalty,    for    physician 

giving  false  certificate^ 
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I  1121.  Persons  required  to  fur-  g  1123.  Id.;  for  officer  accepting 

nish  information  ;  pen-  bribes,  etc. 

Alty  for  refusal,  etc.  1124.  Id.;  tor  concealing  offer 

1122.  Punishment  for  bribery  to  take  bribe,  etc. 

of  officer,  etc.,  by  juror  1125.  False     swearing;    when 

drawn.  perjury. 

§  10*79.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  ^^  1539, 1652, 
ia  a  court  in  the  city  and  county  of  New  York,  a  person  Gonsol.Act. 
must  be  : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
that  city  and  county. 

3.  Not  less  than  twenty-one,  nor  more  than  seventy  years 
of  age. 

3.  The  owner,  in  his  own  right,  of  real  or  personal  property, 
of  the  value  of  two  hundred  ana  fifty  dollars  ;  or  the  husband 
of  a  woman  who  is  the  owner,  in  her  own  right,  of  real  or 
pei'sonal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound 
mind  and  good  character ;  and  able  to  read  and  write  the 
English  language  understand  ingly. 

§  1080.  A  person  dwelling  or  lodging  in  the  city  and  -  ,-.,  p 
county  of  Ney/  York,  for  the  greater  part  of  the  time,  be-  l^j  j?  ^^^ 
tween  the  first  day  of  October  and  the  tliirtieth  day  of  June        * 
next  thereafter,  is  a  resident  of  that  city  and  county,  for  that 
jury  year,  within  the  meaning  of  \he  last  section  ;  and  it  is 
not  necessary,  that  he  should  have  been  assessed,  or  should 
have  voted  there. 

§  1081.  {Am'd  1877, 1879,  1880,  1889,  1890.]    Either  of  the 
following  persons,  although  qualified,  is  entitled  to  an  ex-  2  V^*  P^^ 
emption  from  service,  as  a  trial  juror,  upon  his  claiming  an        '       ' 
exemption,  as  prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  calhng 

2.  A  practicing  physician,  surgeon,  or  surgeon  dentist,  hav- 
ing patients  requiring  his  daily  professional  attention,  and  not 
following  any  other  calling,  and  a  licensed  pharmaceutist  or 
pharmacist  while  actually  engaged  in  his  profession  as  a 
means  of  livelihood. 

3.  An  attorney  or  counsellor-at-law,  regularly  engaged  in 
practice  of  the  law  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy  or  public 
school,  not  following  any  other  calling,  or  an  editor,  editorial 
"writer  or  reporter  of  a  daily  newspaper  regularly  employed 
as  such  and  not  following  any  other  vocation. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the 
State,  or  the  city  or  county  of  New  York,  whose  official 
iluties,  at  the  time,  prevent  his  attendance  as  a  juror. 

6.  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed 
upon  a  vessel,  making  re^lar  trips;  or  a  licensed  pilot, 
actually  following  that  calUng. 

8.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company ;  or 
a  telegraph  operator,  employed  by  a  telegraph  company: 
-who  is  actually  doing  duty  in  an  office,  or  alon^  the  railroad 
or  telegraph  line  of  the  company,  by  which  he  is  employed. 

9.  A  grand  juror,  or  a  sheriflTs  juror,  for  the  year,  selected 
pursuant  to  law. 
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'10.  Any  officer,  non-commissioned  officer,  musician  or  pri- 
vate actually  serving  in  a  brigade,  regiment,  battalion,  com' 
pany  or  troop  of  the  Old  Guard  of  the  city  of  New  York,  or  of 
the  National  Guard  of  the  State,  uniformed  and  equipped  aC' 
cording  to  law,  and  faithfully  performing  his  duty  by  making 
the  j)arades  and  attending  the  drills,  inspections  and  reviews 
required  by  law,  or  a  general  or  staff  officer,  actually  per- 
forming duty  as  such ;  or  a  person  who  has  been  honorably 
discharged  from  the  National  Guard,  after  five  years  service 
in  either  capacity. 

11.  A  person  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years'  faithful  ser- 
vice therein.  But  in  order  to  entitle  a  person  to  exemption, 
under  this  subdivision,  his  service  must  nave  been  performed 
before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff  officer,  or  as  an  oflBcer, 
non-commissioned  officer,  musician  or  private,  in  a  uniformed 
battalion,  company  or  troop  of  the  muitia  oi  the  State,  and 
armed,  uniformed  and  equipped,  according  to  law ;  or  a  por- 
tion thereof,  during  that  period,  and  in  that  capacity,  and  the 
remainder,  since  the  twenty -third  day  of  Ai)ril,  eighteen  hun- 
dred and  sixty-two,  as  a  member  of  the  national  guard  of  the 
State. 

12.  A  person  who,  after  faithfully  performing  the  duties  of 
a  fireman,  in  a  fire  company  or  fire  department,  duly  organ- 
ized according  to  the  laws  of  the  State,  for  five  successive 
years,  has  been  honorably  discharged  therefrom. 

13.  A  person  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sickness,  deafness,  or  other  physical 
disorder. 

14.  A  person  holding  office  under  the  fire  or  police  de- 
partment of  the  city  ;  or  otherwise  specially  exempted  by 
law. 

i  1655,  Con-       ^  1082.  The  evidence  of  the  right  to  exemption,  as  pre- 
■ol.  Act.  scribed'  in  the  last  section,  is  as  follows  : 

1.  Under  subdivision  tenth  thereof,  where  the  applicant  is  a 
member  of  a  company  or  troop,  the  certificate  of  the  ca  ptain,  or 
other  commanding  officer  thereof,  dated  within  three  months 
of  the  time  of  preseuti  ng  it.  Or  the  commissioner  of  jurors  may, 
in  his  discretion,  receive  the  certified  list,  specified  in  the  next 
section,  as  sufficient  evidence  thereof.  Wnere  the  applicant 
is  a  regimental  officer,  or  a  staff  officer,  the  evidence  of  the 
right  to  exemption  is  the  certificate  of  the  major-general,  or 
other  officer  commanding  the  first  division. 

2.  Under  subdivision  tenth  thereof,  where  the  applicant  has 
been  discharged,  or  under  subdivision  eleventh  or  twelfth,  the 
certificate  of  discharge  ;  and,  where  it  does  not  show  all  the 
facts,  the  affidavit  of  the  applicant,  or  of  another  person  ac- 
quainted with  the  facts. 

3.  Under  subdivision  thirteenth  thereof,  the  certificate  of  a 
reliable  physician,  or  the  affidavit  of  the  applicant,  or  both  ; 
or  any  other  evidence  satisfactory  to  the  commissioner. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant,  or  an  affidavit  satisfactory  to  the  commissioner,  of 
another  person  in  his  behalf,  stating  the  facts,  entitling  the 
applicant  to  exemption.  Each  certificate  specified  in  this 
section,  must  be  accompanied  with  satisfactory  proof,  by 
affidavit,  of  the  genuineness  of  the  signature  thereto  ;  and 
e«»ch  affidavit  and  certificate  must  be  tiled  with  the  com- 
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missioner  of  jurors,  and  must  be  kept  open  by  him,  at  all 
reasonable  times,  to  public  inspection. 

§  1083.  The  captain,  or  other  commanding  officer,  of  i  iggg  « 
each  company  or  troop,  in  the  first  division  of  the  national  Jol.  Act. 
guard,  must  deliver  to  the  commissioner  of  jurors,  on  or  be- 
fore the  first  day  of  July  in  each  year,  and  at  any  other  time 
when  he  may  require  it,  a  list,  certified  by  him,  containing 
the  full  name  and  residence  of  each  member  and  officer  of  his 
company  or  troop,  who  is  uniformed  and  equipped,  and  faith- 
fully performs  his  duty,  as  prescribed  in  subdivision  tenth  of 
of  tne  last  section  but  one.  No  other  name  shall  be  inserted 
in  the  list.  The  list  must  be  filed  in  the  commissioner's 
office.  The  major-general,  or  other  officer,  commanding  that 
division,  must,  when  necessary,  issue  oraers  to  carry  this 
section  into  effect.  He  must  also  furnish  to  the  commissioner 
of  jurors,  when  so  required,  a  list,  certified  by  him,  contain- 
ing the  name  and  residence  of  each  officer  or  other  member  of 
that  division,  not  comprised  in  the  lists  of  the  companies  and 
troops.  An  officer,  who  neglects  or  refuses,  to  perfonn  the 
duty,  specified  in  this  section  ;  or  who  includes,  in  a  list  certi- 
fied by  nim,  the  name  of  a  person  who  is  not  described  in  this 
section  ;  or  who  gives  a  false  certificate,  in  a  case  specified  in 
the  last  section ;  forfeits  the  sum  of  fifty  dollars  for  each 
offence. 

§  1084.  The  jury  year,  in  the  city  and  county  of  New  a  ^^^  qq^ 
York,  commences  on  the  first  day  of  October.    A  person  who  |ol.  Act 
has  actually  served,  as  a  trial  juror,  in  a  court  or  record  of       *  ^j^ 
the  State,  within  that  city  and  county,  twelve  days  within  a       _  2^  ^ 
jury  year,  is  entitled  to  be  dischargea  by  the  court ;  except        ^  *  ^ 
that  he  shall  not  be  discharged,  until  the  close  of  a  trial,  in 
which  he  is  serving,  when  the  twelve  days  expire.    A  pei*son 
discharged,  as  prescribed  in  this  section,  is,  thereafter,  during 
the  same  jury  year,  exempt  from  jury  service  in  any  county 
of  the  St«,te.     Where  the  certificates  of  one  or  more  clerks 
of  the  courts,  made  as  prescribed  in  section  ten  hundred  and 
eighty-nine  of  this  act,  show  that  a  person  is  entitled  to  a  dis- 
charge, as  prescribed  in  this  section,  the  commissioner  of  jur- 
ors must,  upon  request,  certify  to  the  fact.    A  person  cannot 
serve  as  a  trial  juror,  in  courts  of  record,  at  more  than  two 
terms  in  a  jury  year. 

§  1085.  The  judge,  holding  a  term,  may,  in  his  discretion,   .  ,^^0  « 
epccuse  a  trial  juror  from  service  at  tnat  term,  for  not  more  «  1  Aet    **" 
than  three  days  at  a  time,  where  the  exigencies  of  his  business  ^^  '^   ' 
require  his  temporary  exemption.    The  judjje  may  also  dis- 
charge, for  the  term,  one  or  more  jurors,  notified  and  attend- 
ing, whose  further  attendance  is  not  required  for  the  trial  of 
issues  at  that  term.    Or  he  may  discharge,  until  a  day  cer- 
tain, one  or  more  jurors,  notified  and  attending,  whose  at- 
tendance will  not  be  required,  for  the  trial  of  issues,  until  that 
day.    Each  juror,  so  discharged  until  a  day  certain,  must 
attend  at  the  opening  of  the  CQurt  on  that  day,  and  there- 
after until  he  is  discharged,  without  further  notice.    If  he 
fails  so  to  do,  he  is  liable  to  the  same  punishment,  and  the 
some  proceeding  must  be  taken,  as  if  he  nad  failed  to  attend, 
at  the  time  fixed  in  the  notice  given  to  him. 

§  1086.  Except  as  prescribed  in  the  last  section,  a  court  -  ^--g  « 
or  a  judge  shall  not  excuse  a  person,  liable  to  serve  as  a  trial  \q[^  ^ct.' 
juror,  and  duly  drawn  and  notified,  unless  it  is  shown,  by  the 
oath  of  the  juror,  or,  if  he  is  unable  to  attend,  by  the  oath  of 
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another  person,  aoauainted  with  the  facts,  that  he  is  then 
necessarily  absent  irom  the  city,  and  will  not  return  in  time 
to  serve  ;  or  that  the  interests  of  the  public,  or  of  the  juror, 
will  be  materially  injured  by  his  attendance ;  or  that  he  is 
physicially  unable  to  serve  ;  or  that  his  wife,  or  a  near  rela- 
tive of  himself  or  his  wife,  has  recently  died  or  is  dangerously 
sick.  Where  a  person  liable  to  ser\'e  is  excused,  in  a  case 
specified  in  this  section,  or  where  a  person,  notified  to  attend 
a  term,  as  a  trial  juror,  .is  entitled  to,  and  claims  an  exemp- 
tion, he  can  be  excused  onlv  by  the  judge,  holding  the  term, 
which  he  has  been  notified  to  attend.  Such  an  excuse  does 
not  extend  beyond  that  term. 

g  1660,  Con-       §  1087.  A  person,  who  has  been  notified  to  attend,  as  a 
sol.  Act  trial  juror,  and  who  applies  to  be  excused,  as  prescribed  in 

the  last  section,  must  bring  the  notice,  if  he  has  received  it. 
into  court,  and  present  it,  in  open  court  to  the  judge  ;  or,  if 
he  cannot  personally  attend,  he  must  send  it,  oy  a  ]>erson 
capable  of  making  the  necessary  proof,  in  relation  to  his 
claim  to  be  excused.  A  note  of  the  excuse,  and  of  the  reason 
therefor,  attested  by  the  judge,  who  must  append  his  signa- 
ture or  his  initials  thereto,  must  also  be  made  upon  the  notice 
to  attend  ;  or,  if  the  juror  has  not  brought  it  into  court,  upon 
a  separate  piece  of  paper  ;  which  must  De  transmitted  to  the 
commissioner  of  jurors,  by  the  clerk,  as  part  of  the  return, 
made  as  prescribed  in  section  ten  hundred  and  eighty-nine  of 
this  act. 

2  1661,  Con-       g  1088.  A  person,  serving  as  atrial  juror,  eleswhere  than 
sol.  Act         jjj  ^  court  of  record,  is  excused  from  jurv  duty  in  a  court  of 
record,  only  during  the  time  of  his  actual  service  elsewhere. 
1 1662,  Con-       §  1089.  The  clerk  of  each  court  of  record  in  the  city  and 
flol.  Act         county  of  New  York,  must,  within  ten  days  after  the  close  of 
each  term,  for  which  trial  jurors  have  been  drawn,  or  after 
the  discharge  of  the  trial  jurors,  if  they  are  discharged  be- 
fore the  close  of  the  term,  return  to  the  commissioner  of 
jurors,  the  certified  copy  of  the  minute  of  the  drawing  of 
the  jurors,  received  from  the  sheriff,  and  the  sheriiTs  return 
thereto,  or  a  copy  of  each  paper,  certified  by  the  clerk ;  to- 
gether with  each  notice  or  other  paper  attested  by  a  judge, 
as  prescribed  in  the  last  section  but  one.    The  clerk  must  also 
deliver  to  the  conmiissioner  therewith,  his  certificate,  specify- 
ing, distinctly  and  in  detail,  as  follows : 

L  The  name  and  residence  of  each  juror,  who  attended  and 
served ;  the  number  of  days  the  juror  attended  for  the  pur- 
pose of  serving ;  and  the  number  of  days  he  actually  served, 
a.  The  name  and  residence  of  each  juror,  who  was  excMised 
or  discharged  ;  with  the  reason  therefor. 

8.  The  name  and  residence  of  each  person  notified,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine,  unless  the  tine  has  been  remitted, 
as  prescribed  in  section  eleven  hundred  and  nine  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commission- 
er's office,  and  shall  not  be  altered  or  corrected,  except  in 
pursuance  of  an  order  of  the  court.  If  a  clerk  fails  to  make  a 
complete  return  and  certificate,  as  prescribed  in  this  section, 
he  is  guilty  of  a  contempt  of  the  court ;  and  the  commissioner 
of  jurors  must  institute  the  appropriate  proceedings  to  punish 
him  accordingly. 
I  1663,  Con-  §  1090.  Trial  jurors  must  be  selected  by  the  commission- 
■ol.  Act        QY  of  jurors,  who  must  alone  decide  upon  their  qualifications^ 
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and  exemptions,  except  as  otherwise  expressly  prescribed  in 
this  article.  But  this  section  does  not  impair  the  right  to  chal- 
lenge a  particular  juror  at  the  trial.  The  commissioner  may 
issue,  to  a  person  entitled  to  an  exemption,  a  certificate  of 
that  fact,  which  exempts  the  person,  to  whom  it  is  granted, 
from  jury  duty,  during  the  time  limited  therein.  He  must 
keep  a  record  of  all  proceedings  before  him,  or  in  his  office. 
He  is  entitled  to,  and  must  collect,  for  the  benefit  of  the  city, 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the 
clerk  of  a  court  of  record. 

§  1091.  The  commissioner  of  jurors  may,  from  time  to  •  -^q^  q^ 
time  appoint,  and  at  pleasure  remove,  one  or  more  assistants,  |o|,  ^ct. 
clerks  in  his  ofilce,  and  messengers,  and  may  fix  their  compen- 
sation. He  may  designate,  in  writing,  an  assistant,  to  attend, 
in  bis  place,  the  drawing  or  jurors,  for  a  particular  term.  The 
commissioner,  or  each  assistant,  whom  he  designates  for  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk, 
may  aommister  an  oath  or  affirmation,  in  relation  to  any 
matter,  embraced  within  the  provisions  of  this  article. 

§  1002.  The  president  and  commissioners  of  the  depart-   « ,-^5  q 
ment  of  taxes  and  assessments,  the  police  commissioners,  and   Jqi^  ^J»j^ 
all  other  public  officers  in  the  city  or  New  York,  must  render 
to .  the  commissioner  of  jurors,   all    the  assistance  in  their 
power,  to  enable  him  to  procure  the  names  of  persons,  liable 
to  serve  as  trial  jurors. 

§  1093.  [Ani'd  1889.]  Suitable  and  proper  rooms  and  a  i^qi^  qq^ 
accommodations  for  the  commissioner  of  jurors  shall  be  pro-  |ol.  Act. 
vided  by  the  city  of  New  York.  The  commissioners  of  the 
sinking  fund  of  said  city  in  case  no  such  provision  is  made  in 
any  building  owned  by  or  under  the  control  of  the  city,  shall 
authorize  the  leasing  of  suitable  rooms  and  accommodations 
in  said  city  for  such  purpose,  for  a  period  not  exceeding  five 
years,  upon  such  terms  and  conditions,  as  said  commissioners, 
or  a  majority  of  them  may  determine  to  be  reasonable  ana 
just. 

§  1094.  The  commissioner  must  commence  the  prepara-  *,--.,  p  _ 
tion  of  lists  of  trial  jurors,  in  the  month  of  May,  in  each  year.  |oi  ActT^ 
For  that  purpose,  the  names  of  the  persons,  liable  to  serve  as 
trial  jurors,  must  be  enter&d  in  suitaible  books,  alphabetically, 
with  the  occupation,  place  of  business,  and  residence  of  each, 
as  far  as  those  particulars  can  be  conveniently  ascertained. 
After  the  first  day  of  June,  he  must  publish  a  notice,  for  at 
least  ten  days,  in  not  less  than  six  of  the  newspapers  pub- 
lished in  the  city,  that  claims  for  exemption  will  De  neara  by 
him.  He  may  insert  in  or  append  to  the  notice,  copies  of 
such  portions  of  the  statutes,  relating  to  jurors,  as  he  deems 
expedient.  He  must  hear  and  determine  all  claims  for  ex- 
emption, and  must  keep  a  record  of  the  persons  exempted, 
ana  of  tne  period  of  time  for  which  the  exemption  of  each  is 
allowed. 

§  1096.  The  commissioner  may  cause  to  be  personally  «  jggg  q^q. 
served,  on  any  person,  within  the  city,  a  notice,  requiring  aol.  Act. 
him  to  attend,  at  the  commissioner's  office,  at  a  specified 
time,  not  less  than  twenty-four  hours  after  service  of  the 
notice,  for  the  purpose  of  testifying  concerning  his  own  lia- 
bility, or  the  liBrt)ility  of  any  other  person,  to  serve  as  a  juror. 
A  person  so  notified  must  attend,  and  testify  accordingly.  If 
he  fails  to  attend,  as  specified  in  the  notice,  for  any  cause,  ex- 
cept physical  inability ;  or  if  he  refuses  to  be  sworn,  or  to 
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answer  any  legal  and  pertinent  question,  put  to  him  by  the 
commissioner ;  he  forfeits  fifty  dollars  for  each  failure  or  re- 
fusaL  One  or  more  successive  notices  may  be  served  upon 
the  same  person,  where  he  fails  to  attend,  as  required  by  a 
former  notice  ;  and  he  is  liable  to  the  same  penalty,  for  each 
failure  so  to  attend.  But  the  commissioner  may.  in  his  discre- 
tion, dispense  with  the  personal  attendance  of  a  person,  so 
notified,  where  another  person,  cognizant  of  the  facts,  is  pro- 
duced and  testifies  in  his  stead  ;  and  where  a  person  has  so 
attended  twice,  he  cannot  be  required  to  attend  again  in  the 
same  jury  year. 

•  1669  Con-       §  1096.  On  or  before  the  first  day  of  October,  in  each 
sol.  Act.     '   year,  the  commissioner  must  return  to  the  clerk  of  the  city 
j^   '         and  county  of  New  York,  to  be  filed  in  his  office,  certified 
^  ^  q  U      copies  of  the  lists,  prepared  by  him,  of  the  persons,  liable  to 
)         serve  as  trial  jurors  in  the  courts  of  record,  for  the  ensuing 
jury  year.    He  may,  from  time  to  time  thereafter,  strike  from 
the  lists  kept  by  him,  the  name  of  a  person,  who  is  found  by 
him  to  be  exempt  or  disqualified.    In  that  case,  he  must  re- 
cord the  reason  why  the  name  is  stricken  off. 

3  1670  Con-        §  1097.  lAm'd  1889.]    When  the  certified  copies  of  the 

sol  Act     '   ^^^^^  have  been  returned,  as  prescribed  in  the  last  section,  the 

ballots  for  trial  jurors,  used  m  the  previous  year,  must  be  re- 

^  turned  by  the  county  clerk,  to  the  commissioner,  who  must 

^*-  destroy  those  which  are  not  required  for  the  current  jury 

^  '  ^  year.    The  ballots  for  the  current  jury  year  must  be  prepareNO. 

by  the  commissioner,  who  may  use,  for  that  purpose,  so  many 

of  the  ballots,  prepared  for  the  previous  year,  as  he  deems 

expedient.    The  ballots,  so  prepared,  must  be  delivered  by 

the  commissioner  to  the  county  clerk,  and  deposited  by  the 

county  clerk,  or  his  deputy,  in  a  box,  as  prescribed  in  article 

secona  of  title  third  of  this  chapter.    The  commissioner  may, 

from  time  to  time  thereafter,  return  certified  copies  of  addfi- 

tional  lists,  containing  the  names  of  persons,  liable  to  serve  as 

trial  jurors,  which  were  omitted  from  the  former  lists,  and 

the  names  of  Qualified  jurors  that  have  been  returned  to  the 

commissioner  during  the  current  year  as  having  been  fined, 

discharged  or  excused  ;  and  ballots  containing  tnose  names 

must  be  prepared  in  like  manner  and  used  for  the  residue  of 

the  jury  year. 

§  1098.  The  number  of  trial  jurors,  to  be  drawn  for  each 
g  1671  Con-  term,  and  each  separate  part  of  a  term,  of  a  court  of  record 
sol.  Act.  in  the  city,  at  which  issues  of  fact  are  triable  by  jury,  must  be 
fixed  by  a  general  order  of  the  court,  or,  if  it  is  not  so  fixed  for 
a  term,  or  a  separate  part  of  a  term,  by  a  written  order  of  a 
judge,  appointed  to  hold  the  same.  The  order,  or  a  certified 
copy  thereof,  must  be  filed  in  the  office  of  the  county  clerk. 
If  the  number  has  not  been  fixed,  in  either  mode,  at  tne  time 
of  the  drawing,  one  hundred  trial  jurors  must  be  drawn  for 
each  term,  or  lor  each  part,  if  the  term  consists  of  two  or 
more  separate  parts. 

§  1099.  On  a  day,  designated  by  the  county  clerk,  not 
V^\*  Con-  les^  tiian  fourteen,  nor  more  than  twenty  days, before  the  day 
sol.  Act.  appointed  for  holding,  in  the  city,  a  term  of  a  court  of  record, 
at  which  issues  of  fact  are  triable  by  jury,  the  commissioner 
of  jurors,  in  person,  or  by  an  assistant  designated  by  him  ; 
the  sheriff  of  the  city  and  county  of  New  York,  in  person,  or 
by  his  under-sheriff ;  and  one  or  more  judges  or  courts  of  rec- 
ord, residing  in  the  city,  must  attend,  at  the  oflQce  of  tiko 
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county  clerk,  to  witness  and  assist  in  the  drawing  of  trial 
jurors  for  the  term. 

§   1  lOO.  At  least  six  days  before  the  drawing,  the  county    .  ,--,  p 
clerk  must  publish  notice  thereof,  in  at  least  three  newspapers,   L,!  ?Al    "^ 
published  m  the  city.    He  must  also  cause  written  notice        * 
thereof  to  be  served  upon  the  sheriff,  the  commissioner  of 
jurors,  and  at  least  three  judges  of  one  or  more  courts  of  rec- 
ord, residing  in  the  city.    . 

§  llOl.  If  at  least  one  iudge  of  a  court  of  record.  |  leri,  Con. 
residing  in  the  city,  and  also  tne  commissioner  of  jurors,  and  sol.  Act. 
the  sheriff,  in  person,  or  represented,  as  prescribea  in  the  last 
section  but  one,  do  not  attend,  the  clerk^  or,  in  his  absence, 
the  deputy-clerk,  must  adjourn  the  drawmg  to  the  next  day. 
Thereupon  the  clerk  must  forthwith  cause  to  be  served,  upon 
the  absent  commissioner  or  sheriff,  and  upon  at  least  three 
judges  of  one  or  more  courts  of  record,  residing  in  the  city. 
i«rritten  notice,  to  attend  the  drawing  upon  the  adjourned 
day. 

§   1 102.  If  the  officers,  specified  in  section  ten  hundred   %  i^^  (j^,^. 
and  ninety-nine  of  this  act,  attend  upon  the  adjourned  day,    |oi.  Act. 
but  not  otherwise,  the  clerk,  or,  in  his  absence,  the  deputy- 
clerk,  must  proceed,  in  their  presence,  to  draw  tne  jurors. 

§   1 103.  The  drawing  must  be  conducted  as  follows  :  j  1676,  Cou' 

1.  The  count V  clerk,  or  his  deputy,  must  shake  the  box  con-   "oi*  ^^^   "* 
taining  the  ballots,  so  as  throughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any 
ballot,  publicly  draw  out  of  the  box,  one  ballot ;  and  con- 
tinue to  draw,  in  like  manner,  one  ballot  at  a  time,  until  the 
requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name,  contain- 
ed in  each  ballot,  drawn,  before  another  ballot  is  drawn. 

4.  After  drawing  the  requisite  number,  the  minute  of  the 
drawing,  containing  the  names  of  the  persons  drawn,  with 
the  proper  additions  of  each,  and  specifying  for  what  court 
a.nd  for  ivhat  term  they  were  drawn,  must  be  signed  by  the 
clerk  or  his  deputy,  and  the  attending  officers,  and  filed  in 
the  clerk's  office. 

§   1 104.  If  the  term  consists  of  two  or  more  separate   J  1677,  Con- 
parts,  the  trial  jurors  for  each  part  must  be  drawn,  and  a   sol.  Act. 
minute  of  the  drawing  must  be  made,  signed,  and  filed,  and 
the  subsequent  proceedings  must  be  the  same,  as  if  it  was  a 
distinct  term. 

g    1 105.  The  commissioner  may  issue,  to  a  trial  juror  so  ^  jg^g  con 

dravrn,    a  printed  notice,  informing  him  that  he  has  been  goi.  ^Jt ' 
drawn,  ana  will  be  duly  notified  by  the  sheriff,  and  contain-        '    /^^ 
Ing"  copies  of  such  portions  of  this  article,  as  the  commissioner         /  O'  <v  ^ 
deems  advisable.  ■  ~ 

§    1106.  lAm'dl8S9,}    The  clerk  must  deliver  to  the  sher-   -  ,„-«  r 
Iff  a  certified  copy  of  the  minute,  or  of  each  minute,  if  there  goi  Act      * 
are  two  or  more.    The  sheriff  must  notify  each  juror,  named       .'    ^- 
therein,  to  attend  the  term  or  part  for  which  he  was  drawn,        J  ^  ^  6 
by  serving  upon  him  at  least  six  days  before  the  commence-       ^  ^  ^ 
nient  thereof,  anotice^  addressed  to  him,  stating  that  he  has 
been  drawn  as  a  trial  juror  for,  and  is  required  to  attend,  the 
term  or  part  specified  in  the  notice.    The  notice  may  be  serv- 
ed   personally,  or  by  leaving  it  at  the  juror's  residence,  or 
usa^l  place  of  business,  with  a  person  of  proper  age  and  dis- 
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cretion.  Before  the  commencement  of  the  term  or  part,  the 
sheriff  must  file  with  the  clerk,  the  certified  copy  of  the  min- 
ute, with  a  return  under  his  hand,  indorsed  thereupon,  or 
annexed  thereto,  naming  each  person  notified,  and  specifying 
the  manner  in  which  he  was  notified,  and  the  time  and  place 
of  the  service  of  such  notice.  Such  return  shall  be  presump- 
tive evidence  of  the  fact  of  such  service.  An  affidavit  of  the 
person  by  whom  each  service  shall  have  been  made,  stating 
the  manner,  time  and  place  of  such  service  shall  accompany 
such  return. 

-,  §  1 107.  The  clerk  of  each  court,  for  a  term  of  which  trial 

I  Act       '   jurors  are  notified  to  attend,  by  the  sheriff,  must  certify  to 
***' '  the  clerk  of  the  board  of  alderman  ♦  each  case,  where  less 

than  a  majority  of  the  persons,  named  in  a  minute  of  a  draw- 
ing, are  returned  as  personally  served.  The  board  of  alder- 
men are  prohibited  from  allowing  or  paying  any  fees  or 
charges  to  the  sheriff,  for  notifying  any  of  the  persons  named 
in  that  minute,  or  for  making  a  return  thereupon.  A  clerk  of 
a  court,  who  omits  to  notify  the  clerk  of  the  board  of  alder- 
man. '*'  as  prescribed  in  this  section,  is  liable  to  a  penaltv  of 
one  nundred  dollars,  for  each  omission,  to  be  recovered  by 
any  person  suing  therefor. 

I  1681,  Con-  §  1 108.  [Am'd  1877,  1889.]  At  any  time  during  the  sit- 
Bol.  Act.  ting  of  a  term  of  a  court  of  record  in  the  city,  the  court  may 
direct  an  additional  number  of  trial  jurors  to  be  drawn  for 
the  term,  or  for  the  part,  at  which  the  order  is  made.  The 
order  must  specify  the  number  to  be  drawn,  and  the  time  of 
drawing.  The  drawing  may  be  made,  either  in  open  courts 
under  the  direction  of  the  jud^e  ;  or  in  the  ordinary  manner, 
except  that  notice  is  not  required.  The  sheriff  must  forthr 
with  notify  the  jurors  drawn  by  such  a  notice  as  the  court 
directs,  to  attend  the  term  or  part,  at  the  time  specified  in 
the  order.  He  must  forthwith  file  with  the  clerk  of  said  oourt 
a  return,  under  his  hand,  naming  each  person  so  notified,  and 
specifying  in  each  case  the  manner,  time  and  place  of,  the 
service  of  such  notice.  Such  return  shall  be  presumptive  evi* 
dence  of  the  fact  of  such  service.  An  affidavit  of  tne  person 
by  whom  each  service  shall  have  been  made,  stating  the  man- 
ner, time  and  place  of  such  service  shall  accompany  such 
return. 

a  1682  Con-  §  ^  109.  [Am'*d  1889.]  Where  a  person,  duly  drawn,  and 
sol  Act  '  notified  to  attend  a  tenji  of  a  court  of  record,  as  a  trial  juror, 
fails  to  attend  at  the  time  specified  in  the  notice,  or  from  day 
to  day,  the  court,  at  that  term,  must  impose  upon  him  a  fine 
of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars.  A  fine  thus  imposed  may  be  wholly  or  partly  remit- 
ted, by  direction  of  the  judge,  in  open  court,  before  the  end 
of  the  same  term,  and  upon  good  cause  shown ;  otherwise  it 
shall  not  be  remitted,  except  as  prescribed  in  section  one 
thousand  one  hundred  and  thirteen  of  this  act.  Each  remis- 
sion so  made  by  the  judge,  in  open  court  at  the  same  term 
with  the  reason  therefor,  must  be  entered  in  the  minutes  of 
the  court,  lliis  section  applies  to  a  special  juror  as  well  as  to 
an  ordinary  trial  juror. 

3  1683  Con-       §  IH^'  Where  a  person,  duly  drawn  and  notified,  fails 
lol.  Act.      "   ^  attend  and  serve,  at  a  term  of  a  court  of  record,  as  requir- 
ed by  law,  without  having  been  excused,  the  oourt^  besides 

*  So  in  original. 
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imposing  a  fine,  as  prescribed  in  the  last  section,  may  direct 
the  sheriff  to  arrest  nim,  and  bring  him  before  the  court ;  and, 
when  he  has  been  so  brought,  it  may,  in  his  discretion,  com- 
pel him  to  serve.  * 

§  1111,  A  list  of  trial  jurors,  for  each  of  the  district  anjfli  i^gt 
courts,  must  be  selected  by  the  commissioner  of  jurors ;  and  jgg^  Consol! 
must  consist  of  not  less  than  fifty,  nor  more  than  one  hundred  Act* 
jurors.  A  person  shall  not  be  placed  upon  such  a  list,  who 
does  not  reside  in  the  district,  in  which  the  court  is  held.  The 
judge  of  each  district  court  must  impose  a  fine  of  twenty-five 
dollars,  upon  each  person,  duly  drawn,  and  notified  to  fiit' 
tend  the  court,  as  a  trial  juror,  who  fails  to  attend,  as  requir- 
ed by  the  notice.  The  clerk  of  the  court  must,  within  ten 
days  thereafter,  transmit  to  the  commissioner  of  jurors  a  cer- 
tificate, showing  that  the  fine  has  been  so  imposed,  and  sta- 
ting hoAV  the  notice  to  attend  was  served  upon  the  delinquent, 
in  order  that  the  same  proceedings  may  be  had,  as  in  the  case 
of  a  delinquent  juror  in  a  court  of  record.  A  judge,  or  a  clerk, 
mrho  violates  this  section  forfeits  one  hundred  and  fifty  dollars 
for  each  offence. 

§  1112  [^m'dl886.]  The  sheriff  of  the  city  and  county  j  jggg  p 
of  New  York  shall  select  from  the  list  of  trial  iurors  for  each  |ol.  Act. 
jury  year  the  names  of  not  less  than  two  hunared  and  fifty, 
nor  more  than  three  hundred  persons,  to  constitute  the  sher- 
iff's jurors,  for  that  jury  year,  and  he  shall  forthwith  transmit 
to  the  commissioner  of  jurors  a  list,  certified  by  him,  contain- 
ing the  names  of  the  persons  so  selected,  with  the  proper  ad- 
ditions of  each,  and  snowing  that  they  have  been  selected  as 
prescribed  in  this  section.  The  sheriff  must  cause  ballots  to 
fee  prepared  as  prescribed  in  article  second  of  title  third  of 
this  chapter,  and  to  be  deposited  in  a  proper  box.  Where  the 
sheriff  is  authorized,  or  required  by  law,  to  impanel  a  jury  for 
any  purpose,  the  requisite  number  of  ballots  must  be  drawn 
from  the  box,  as  prescribed  in  that  article,  by  the  sheriff,  or 
by  his  under-sheriff,  or  deputy-sheriff.  But  the  sheriff  may, 
in  his  discretion,  divide  the  names  contained  in  the  list  into 
three  panels,  each  containing  an  equal  number  of  names,  as 
nearly  as  may  be.  In  that  case  he  must  designate  the  months 
in  which  each  panel  will  be  used,  so  that  the  jury  duty  shall 
be  distributed  equally,  as  nearly  as  may  be,  amon^  the  jurors ; 
and  ballot-s  shall  be  deposited  in  the  box.  at  the  Deginning  of 
each  month,  containing  the  names  of  tne  jurors  designated 
for  that  month. 

§  lllS.  [i4m'<J  1879,  i889,  1895,  amendment  to  take  egTect  ,  -  ^ 
January  1,  1896.]  Upon  receiving  the  return  to  the  minnte  \q\^  Act. 
and  certificate  required  by  the  provisions  of  section  ten 
liunclr<:d  and  eighty  nine  to  be  filed  in  the  office  of  the  com- , 
missioner  of  jurors,  and  the  certificate  required  to  be  trans- 
xnitted  to  said  commissioner  of  jurors,  as  prescribed  in  section 
eleven  hundred  and  el«ven,  said  commissioner  shall  transmit 
a  list  of  the  delinquent  jurors  who  have  been  returned  as 
fined  to  the  counsel  to  the  corporation  of  said  city,  M^hose 
Sxity  it  shall  be  to  apply  forthwith  to  a  judge  of  the  court  in 
•vrbicli  such  fine  shall  have  been  imposed,  for  an  order  direct- 
ing each  delinquent  trial  juror,  returned  ashavingbeen  fined 
in  stLch  conrt  to  show  cause  before  the  judge  by  whom  such 
fine  "waa  imposed,  or  such  other  judge  us  may  be  designated 
in  such  order  should  the  judge  by  whom  such  fine  '^t.s  im-' 
posed  have  ceased  to  be  a  member  o£  such  court,  or  for  any 
other  leason  shall  be  unable  to  hear  such  proceeding  at  a 
^me  and  place  to  be  named  therein,  why  the  payment  of  the 
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fine  should  not  be  enforced.    In  case  of  the  absence  of  such 
judge  at  the  time  and  place  mentioned  in  said  order,   the 
proceedings  thereunder  may  be  conducted  before  such  other 
jad[je  of  said  court  as  may  be  then  and  there  present.      Said 
order  shall  be  served  upon  the  persons  to  whom  the  same  is 
addressed,  by  delivering  to  each  one  personally,  and  leaving 
with  him,  a  copy  of  the  same.    It  shall  be  the  duty  of  the 
commissioner  of  jurors  to  cause  such  ordeis  to  be  served. 
Such  service  may  be  made  by  any  person  by  whom  a  sum- 
mons  in  a  civil  action  in  a  court  of  record  might  be  served, 
who  may  be  designated  for  the  purpose  of  the  commissioner 
of  jurors  and  proof  of  such  service  may  be  made  by  affidavit. 
The  proofs  of  such  service  shall  be  transmitted  to  the  counsel 
to  the  corporation.    In  case  of  failure  to  make  such  service 
it  shall  be  the  duty  of  the  commissioner  of  jurors  to  transmit 
to  the  counsel  to  the  corporation  the  affidavit  of  the  person 
charged  with  the  duty  of  making  such  service  setting  forth 
the  reasons  for  such  failure  and  the  efforts  made  to  effect 
such  service.    As  many  delinquents  may  be  included  in  one 
proceeding  as  the  counsel  to  the  corporation  may  determine, 
but  the  copy  of  the  order  required  to  be  served  upon  each 
delinquent  need  not  specify  the  names  of  other  delinquents 
included  in  tlie  same  proceeding.    If  the  delinquent  attends 
in  obedience  to  said  order  to  show  cause,  the  judge  before 
whom  the  same  is  heard,  may,  for  good  cause  shown,  remit 
such  fine  in  whole  or  in  part.    If  such  fine  is'  not  remitted, 
or  is  remitted  only  in  part,  the  judge  shall  order  the  said 
fine,  or  so  much  thereof  as  shall  not  have  been  remitted  as 
the  case  may  be,  to  be  enforced.    If  the  delinquent  shall 
fail  to  appear,  a  like  order  shall  be  made  for  the  enforcement 
of  the  fine  upon  due  proof  by  affidavit  of  the  service  upon 
such  delinquent  of  such  order  to. show  cause.   In  all  cases  in 
which  a  fine  shall  be  ordered  to  be  enforced  in  whole  or  in 
part,  costs  not  exceeding  ten  dollars  in  each  case,  shall  be 
awarded  against  the  delinquent,  which  shall  be  added  to  and 
form  a  part  ot  the  fine  to  be  enforced.     The  order  for  the 
enforcement  of  a  fine,  in  whole  or  in  part,  sh^  be  conclu- 
sive with  respect  thereto.    An  appeal  may  be  taken  from 
any  such  order  not  made  on  default  to  the  appellate  division 
of  the  court,  to  which  an  appeal  now  lies  from  any  order  or 
judgment  made  or  rendered  in  the  court  in  which  snch  fine 
is  imposed.    Such  appeal  shall  be  taken  in  the  same  time 
and  in  like  manner  as  is  now  provided  by  law  in  relation  to 
appeals  from  orders  made  in  such. court  and  shall  be  final. 

IIU.     [Repealed  ISSd.] 

1116,     [Repealed  1889.] 

1116.     [Repeaied  1889.] 

I  1690,  Con-  §  1117.  [Arn'd  1889.]  All  orders  for  the  enforcement  of 
iol.  Act.  the  payment  of  fines  shall  be  filed  in  the  office  of  the  county 
clerk  in  said  city,  who  must  make  in  the  docket  book  of  judg- 
ments kept  by  him  the  same  entries,  as  nearly  as  may  be, 
with  respect  to  each  fine,  as  if  it  were  a  final  judgment  ren- 
dered in  an  action.  When  the  entries  have  been  made,  the 
fine,  including  costs  with  interest  thereon,  from  the  date  of 
the  order  of  enforcement,  becomes  a  lien  upon  the  real  prop- 
erty of  the  person  fined,  in  like  manner  and  to  the  same  ex- 
tent as  if  it  was  recovered  by  a  judgment  in  the  supreme 
court  and  an  execution  to  collect  it  may  be  issued,  directed 
to  the  sheriff  of  the  city  and  county  of  New  York,  as  upon 
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such  a  judgment.  The  commissioner  has,  in  relation  to  the 
execution,  arid  the  satisfaction  of  the  fine,  all  the  powers  of 
the  attorney  for  a  party  recovering  such  a  judgment  in  re- 
lation to  the  judgment,  and  the  execution  issued  thereupon. 
Upon  the  return  of  any  such  execution  unsatisfied,  in  wnole 
or  in  part,  the  court  in  which  such  fine  shall  have  been  im- 
poseci  shall  have  power,  on  the  application  of  the  commis- 
sioner of  jurors,  and  upon  such  notice  as  the  court  shall  direct, 
to  punish  the  delinqnent  iuror  for  misconduct^  in  failing  to 
pay  such  fine,  or  as  much  tnereof  as  may  remam  unpaid,  by 
unprisonment  not  exceeding  thirty  days  in  the  county  jail. 

§  1118.  [Am' (21889.1  The  commissioner  of  jurors  must  |  leftl  Con- 
receive  all  money  paid  or  collected  for  fines  or  penalties,  as  »oI.  Act. 
prescribed  in  this  article ;  and  he  may  make  all  payments 
therefrom,  which  he  is  authorized  by  this  article  to  make. 
He  must  give  a  receipt  for  any  money  paid  to  him,  for  a  fine  or 
penalty.  He  must  keep  a  just  and  faithful  account  of  all  re- 
ceipts and  payments,  by  items,  showing  the  name  of  the 
person  from  whom  each  sum  of  money  was  received  and  to 
"whom  each  sum  of  money  was  paid ;  and  must  at  all 
reasonable  times,  keep  his  account  open  to.  public  inspection. 
At  the  end  of  each  calendar  year,  nis  account  must  be  veri- 
fied by  his  aflfldavit,  to  the  efiFect  that  it  is  in  all  respects  just 
and  true  :  and  that  he  has  not  received  any  sum  of  money 
during-  the  year,  for  which  he  has  not  charged  himself  in  the 
account ;  and  the  commissioner  must  thereupon  pay  over  to 
the  chamberlain  of  the  city,  the  balance,  if  any,  in  nis  hands. 
The  account  must  immediately  be  transmitted  by  the  com- 
missioner to  the  clerk  of  the  board  of  aldermen,  and  must  be 
published  in  the  newspaper,  designated  as  prescribed  by  law, 
li>r  the  publication  of  the  official  proceedings  of  city  officers. 

g    lllO.  lAin*d  1889.]     The  counsel  to  the  corporation    ,  ,«q„  p 
shall    <5onduct  all  the  proceedings  for  the  enforcement  .and   foi  a  t 
collection  of  such  fines,  m  the  name  and  on  behalf  of  the  com-       *"^c*- 
missioner  of  jurors.    He  shall  also,  when  required  by  the  com- 
missioner of  jurors,  prosecute,  in  the  proper  court,  an  action 
for  the  collection  of  each  penalty  incurred  as  prescribed  in 
this  article  ;  unless  he  is  satisfied,  upon  an  examination  of  the 
case,  that  there  is  a  defence  to  the  action.    The  action  for 
the  collection  of  a  penalty  must  be  maintained  in  the  name  of 
the   mayor,  aldermen  and  commonalty  of  the  city  of  ISTew 
York,  as  plaintiffs.    The  commissioner,  with  the  assent  of  the 
counsel  to  the  corporation,  may  compromise,  settle  or  discon-   " 
tinue  an  action  so  brought.    The  proceeds  oi  an  action  prose- 
cuted to  judgment  and  execution  or  compromised  as  prescrib- 
ed in  this  section  must  be  paid  to  the  commissioner.    It  shall 
l>e  the  duty  of  the  counsel  to  the  corporation  to  make  a  sepa- 
rate   reiK>rt  once  every  three  months  to  the  mayor  of  said 
city,  which  report  shall  state  the  number  and  names  of  the 
persons  fined  according  to  the  papers  transmitted  to  him  by 
the  commissioner  8f  jurors,  since  his  last  report,  the  amount 
of  such  fines,  the  number  and  names  of  the  persons  proceeded 
against  by  him  sinc^his  last  report,  the  number  and  names  of 
the  persons  against  whom  orders  for  the  enforcement  of  fines 
shall  have  been  made  since  his  last  report,  the  names  of  the 
T>ersons  whose  fines  shall  have  been  remitted  in  whole  or  in 
T>art,  and  the  amounts ;  with  the  reasons  therefor  as  far  as 
tJie   same   may  be  ascertainable ;    also  a  statement   of  all 
proceedings  whensoever  taken,  in  which  the  remedies  for  the 
collection  of  such  fines  shall  not  have  been  exhausted,  show- 
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ing  the  condition  of  each  proceeding.  He  shall  also  state  the 
amount  of  fines  collected  during  the  three  months  preceding 
said  report,  and  the  disposition  of  the  same.  It  shall  be  the 
duty  oi  the  mayor  to  cause  said  report  to  be  published  in  the 
City  Record  within  ten  days  after  the  same  is  received,  by 
him. 

2  1693,  (k)n-       §  1120.  A  physician,  who  knowingly  gives  a  false  eer- 

liol.Act         tiflcate,  or  makes  a  false  representation,  for  the  purpose  of 

enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 

exempted  from  service  as  a  trial  juror  in  the  city  and  county 

of  New  York,  is  guilty  of  a  misdemeanor. 

2  1694,  Con-  §  1121.  A  person,  to  whom  application  is  made,  within 
sol.  Act.  the  city  of  New  York,  by  the  commissioner  of  jurors,  or  by 
his  authority,  for  information,  as  to  a  fact,  upon  which  the 
liability  of  himself,  or  any  other  person,  to  serve  as  a  trial 
juror,  depends,  and  who  refuses  to  ^ve  information  relating 
thereto,  which  he  can  give,  or  knowmgly  gives  false  informa- 
tion relating  thereto  ;  or  a  person  wno  Imowingly  makes  to 
the  commissioner  of  jurors,  or  to  a  person  acting  by  his  au- 
thority, a  false  representation,  as  to  the  identity,  residence,  or 
any  otner  matter,  relating  to  the  Uability  of  himself,  or  any 
other  person,  to  serve  as  a  trial  juror,  forfeits  fifty  dollars  for 
each  otf ence. 

9  1696  Con-  §  1122.  A  person  who  gives,  pays^  promises,  or  offers, 
sol.  Act  money,  or  any  other  thing,  to  the  commissioner  of  jurors,  the 

sheriff,  the  county  clerk,  or  other  clerk  of  a  court ;  or  to  a 
deputy  of,  or  a  person  employed  by,  the  county  clerk  or  other 
clerk  of  a  court ;  or  to  an  officer,  messenger,  or  other  person, 
employed  by  the  sheriff,  or  the  commissioner  of  jurors  ;  for 
the  purpose  of  enabling  or  assisting  himself,  or  any  other  per- 
son, named  or  drawn  as  a  trial  iuror,  to  evade,  or  to  be  dis- 
charged, exempted,  or  excused  from  service ;  or  who  know- 
ingly  makes  a  false  statement  or  representation,  to  a  judge, 
the  commissioner  of  jurors,  or  a  member  of  the  board  of  en- 
forcement of  jury  fines,  for  such  purpose  ;  or  who  knowingly 
retains,  conceals,  suppresses,  or  wilfully  destroys,  a  notice  to 
attend,  before  the  commissioner  of  jurors,  or  at  a  term  of  a 
court,  or  any  other  paper,  relating  to  the  liability  to  serve,  or 
service,  as  a  trial  juror,  left  at  the  residence  or  place  of  busi- 
ness or  another,  who  has  been  named  or  drawn  as  a  trial 
juror,  is  guilty  or  a  misdemeanor.  The  district  attorney  must 
prosecute  for  each  offence,  specified  in  this  or  the  next  two 
.  sections,  which  comes  to  his  knowledge. 

g  1696,  Con-  §  1123.  [^m'dl889.]  Any  person  who  takes  money  or 
sol.  Act,  as  any  other  thing  as  a  gift,  brioe  or  payment,  for  the  purpose 
amended  by  of  enabling  or  assisting  a  person,  nan^d  or  drawn  as  a  trial 
K.  1889,  c.  juror  to  evade,  or  to  be  discharged,  exempted  or  excused 
^^'  from  jury  duty  ;  or  who  wilfully  and  knowingly  prevents  or 

hinders  the  execution  of  any  provision  of  this  article,  is  guilty 

of  a  misdemeanor. 

a  1697  Con-  §  1124.  A  person,  named  or  drawn  as  a  trial  juror,  to 
sol.  Act.  "  whom  an  offer  or  suggestion  to  procure  his  discharge,  exemp 
tion,  or  excuse  from  jury  duty,  for  or  in  consideration  of  a 
corrupt  inducement  or  reward,  is  made  by  any  person,  and 
who  fails,  within  twenty-four  hours  thereafter,  to  inform  the 
commissioner  of  jurors  thereof,  is  guilty  of  a  misdemeanor. 

a9i639, 1698,  §  1 126.  A  person,  who  swears  falsely  in  an  afiRdavit,  or 
CoDsol.  Act.  testifies  falsely  upon  an  inquiry',  made  as  prescribed  in  this 
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article,  is  guilty  of  perjury,  in  a  case  where  f aisely  swearing-, 
in  an  affidavit,  used  upon  a  motion  in  a  civil  action,  or  false^ 
testifying,  upon  the  trial  of  an  issue  of  fact  in  such  an  action, 
would  constitute  that  crime. 

ARTICLE  SECOND. 

Provisions  relating  to  Trial  Jurors  in  thk  County  of 

Kings. 


2  1126.  Qaalifications  of  trial  jar-       g  1146. 
ors. 

1127.  Persons     exempt    from 

service.  1147. 

1128.  Evidence  of  right  to  ex- 

emption in  certain 
cpses. 

1129.  Length  of  jury  service  re- 

quired.   Notice  to  jur-  1148. 

or  to  attend.' 

1130.  When    court    to    excuse  1149. 

juror  from  service. 

1131.  Clerk  of  court  to  certify 

to     commissioner,    as  1150. 

to  attend ance^  excuses, 

fines,  etc.,  of  jurors.  1161. 

1132.  Commissioner    of  jurors 

to    select  trial  jurors; 

his  general  powers.  1162. 

1133.  Id.;  to  receive  fees  and 

fines     for     benefit    ot 

comity.  1153. 

1134.  Supervisors  to  provide  for 

his  expenses,  etc. 

1135.  Assessors   to  return  per-  1164. 

sons  liable,  and  com- 
missioner to  select 
jurors. 

1136.  When    commissioner   to 

publish  notice,  and  re-  1165. 

ceive  evidence  of  ex- 
emption. 

1137.  Commissioner  to  prepare 

list,  and  file  transcript.  1166. 

1138.  Supplemental    lists   may 

be  afterwards  made. 

1139.  Ballots   to    be   prepared 

and  deposited  in  box.  1167. 

1140.  What   officers  to   attend         .1158. 

drawing;  how  many 
jur<)rM  to  be  drawn. 

1141.  Proceedings  preliminary  11-59. 

to  the  drawing. 

1142.  Drawing;    how  conduct- 

ed. 1160. 

1143.  Certificate    to   be   made, 

and  boxes  sealed  np. 

1144.  Subsequent       drawings;  1161. 

how  conducted. 

1145.  Proceedings    when    first  1162. 

box  exhausted. 


Commissioner  to  transmit 
panel  to  sheriff;  sherifT 
to  notify  jurors. 

Days  for  which  the  Jur- 
ors are  to  be  notified. 
Excusing  jurors,  and 
changing  days  of  their 
attendance. 

Copy  of  panel  and  retarn 
to  be  med. 

Court  may  at  any  time 
order  a  new  panel.  How 
drawn. 

Jurors  in  certain  special 
proceedings. 

Compensation  to  judges, 
etc.,  for  services  under 
this  article. 

Court  of  record  to  fina 
juror  for  non-attend- 
ance. 

Juror  may  also  be  arrea* 
ted,  and  compelled  to 
serve. 

Commissioner  Jto  notify 
jurors  fined  to  appear; 
board  for  remission 
and  enforcement  of 
fines. 

Commissioner  to  collect 
fines,  and  to  make  re- 
turn of  unpaid  fines; 
precept  thereupon. 

Fines,  not  collected  un» 
der  precept,  to  be 
docketed  and  enforced 
nsjudgments. 

When  lien  discharged. 

Commissioner,  etc.,  cor- 
ruptly omitting  name, 
is  guilty  of  felony. 

Commissioner's  other 
wilful  neglect,  a  mis- 
demeanor. 

Giving  false  information, 
or  suppressing  notice, 
a  misdemeanor. 

Penalty  for  physician 
giving  false  certificate. 

Commissioner  to  report 
and  pay  over  money. 


§  1 126.  In  order  to  be  qualified  to  serve,  as  a  trial  juror, 
in  a  court  of  lecord  in  the  county  of  Kings,  a  person  must  be : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
that  count3^ 

2.  Not  less  thaii  twenty-one,  nor  more  than  sixty  years  of 
age. 
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3.  The  owner,  in  his  own  right,  of  real  property,  of  the  value 
of  one  hundred  and  fifty  dollars,  or  of  personal  property,  of 
the  value  of  two  hundred  and  nfty  dollars;  or  the  husband 
of  a  woman,  who  is  the  owner,  in  her  own  right,  of  real  or 
personal  property,  of  that  value. 

4.  In  the  possession  of  his  natural  faculties  ;  and  not  infirm 
or  decrepit. 

6.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound 
mind  and  good  character ;  and  able  to  read  and  write  the 
English  language  understandingly. 

§  1127.  [Am'd  1879, 1881.]  Either  of  the  following  per- 
sons, although  qualified,  is  entitled  to  an  exemption  from  ser- 
vice, as  a  trial  juror,  upon  liis'  claiming  an  exemption,  as 
prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  calling. 

2.  A  practicing  physician,  surgeon,  or  dentist  surgeon,  hav- 
ing patients  requiring  his  daily  professional  attention,  and  not 
following  any  other  calling,  and  a  licensed  pharniaceutist 
or  pharmacist,  while  actuafly  engaged  in  his  profession  as  a 
means  of  livelihood. 

3.  An  attorney  or  counsellor-at-law,  regularly  engaged  in 
the  practice  of  the  law,  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public 
school,  or  in  a  private  school  for  the  instruction  of  pupils  in 
the  usual  branches  of  education,  not  following  any  otner  call- 
ing. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the 
State,  or  the  county,  or  the  city  of  Brooklyn,  or  a  town  of  the 
county  ;  whose  official  duties,  at  the  time,  prevent  his  attend- 
ance as  a  juror. 

6*  A  captain,  en^neer,  or  other  officer,  actually  employed 
Upon  a  vessel,  malang  regular  trips ;  or  a  licensed  pilot,  actu- 
ally following  that  calling. 

7.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company  ;  or 
a  telegraph  operator,  employed  by  a  telegraph  company, 
who  is  actually  doing  duty  in  an  ofiice,  or  alon^  the  railroad 
or  telegraph  line,  of  the  company,  by  which  he  is  employed. 

8.  An  officer,  non-commissioned  officer,  musician,  or  private, 
actually  serving  in  a  brigade,  regiment,  battalion,  company, 
or  troop,  of  the  national  guard  of  the  State,  uniformed  and 
equipped,  according  to  law,  and  faithfully  performing  his 
duty,  by  making  the  parades,  and  attending  the  drills,  inspec- 
tions, and  reviews,  required  by  law ;  or  a  general  or  staff- 
officer,  actually  performing  duty  as  such ;  or  a  person  w^ho 
has  been  honorably  discharged  from  the  national  guard,  after 
five  years'  service,  in  either  capacity. 

9.  A  person,  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years*  faithful  ser- 
vice therein.  But,  in  order  to  entitle  a  person  to  exemption, 
under  this  subdivision,  his  service  must  nave  been  performed 
before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff -officer,  or  as  an  officer, 
non-commissioned  officer,  musician,  or  private,  in  a  uniformed 
battalion,  conripany,  or  troop,  of  the'militia  of  the  State,  and 
armed,  uniformed,  and  equipped  according  to  law  ;  or  a  por- 
tion thereof,  during  that  period,  and  in  that  capacity,  and  the 
remainder,  since  the  twenty-third  day  of  April^  eighteen  hun- 
dred and  sixty-two.  «.s  a  member  of  the  national  guard  of 
the  State. 
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10.  A  person,  who,  after  faithfully  performing  the  duties  of 
a  flreman,  in  a  fire  company  or  fire  aepartment,  duly  organ- 
ized, according  to  the  laws  of  the  State,  for  five  successive 
years,  has  been  honorably  discharged  therefix)m  ;  or  who  1% 
at  the  time,  an  officer  or  member  of  a  fire  company,  duly 
organized,  according  to  the  laws  of  the  State,  and  faitnf uily 
perfornaing  his  duty  therein. 

11.  A  person,  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sickness,  deafness,  or  other  physi- 
cal disorder. 

12.  A  pei-son  belonging  to  the  army  or  navy  of  the  United 
States  :  or  to  the  police  force  or  fire  department  of  the  city 
of  Brooklyn. 

13.  A  person  otherwise  specially  exempted  by  law. 

§  1 1 28  The  evidence  of  the  right  to  exemption,  as  pre- 
scribed in  the  last  section,  is  as  follows  : 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is 
a  member  of  the  national  guard,  below  the  rank  of  origadier- 
general,  the  certificate  of  the  commanding  officer  of  the  bri- 
gade, regiment,  battalion,  company,  or  troop,  to  which  the 
applicant  belongs,  dated  within  three  months  of  the  time  of 
presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where 
the  applicant  has  been  discharged,  the  certificate  of  dis- 
charge ;  accompanied,  where  it  does  not  show  all  the  facts, 
with  the  affidavit  of  the  applicant,  or  of  another  ]>erson,  ac- 
quainted with  the  facts. 

3.  Under  subdivision  tenth  thereof,  where  the  applicant  is 
an  officer,  or  member  of  a  fire  company,  the  certificate  of  the 
foreman,  or  other  chief  officer,  of  the  company,  to  which  the 
applicant  belongs,  dated  within  three  months  of  the  time  of 
presenting  it. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant  ;  or  an  affidavit,  satisfactory  to  the  commissioner, 
of  another  person  in  his  behalf,  stating  the  facts,  entitling  the 
applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  accom- 
panied with  satisfactory  proof,  by  affidavit  of  the  genuineness 
of  the  signature  thereto  ;  ana  each  affidavit  an<l  certificate 
must  be  filed  with  the  commissioner  of  jurors,  and  must  be 
kept  open  by  him,  at  ail  reasonable  times,  to  public  inspec- 
tion. 

§  1 129.  A  person  shall  not  be  required  to  serve,  as  a  trial 
juror,  more  than  six  days,  at  any  term,  for  which  his  name  is 
drawn,  as  prescribed  in  this  article,  unless  the  court,  for  good 
cause,  otherwise  specially  directs ;  except  that  he  shall  not  be 
discharged,  until  tne  close  of  a  trial,  in  which  he  is  serving,  at  - 
the  time  when  the  six  da^-^s  expire.  A  person  shall  not  be  re- 
quired to  serve,  as  a  trial  juror,  except  by  the  special  order 
of  the  judge  presiding  at  or  holding  the  term,  or  as  otherwise 
specially  prescribed  in  this  article,  unless  at  least  three  days 
previous  notice  to  attend  has  been  sei'ved  upon  him,  as  pre- 
scribed in  section  one  thousand  one  hundred  and  forty-six  of 
this  act. 

§  1 130.  The  judge  presiding  at,  or  holding  a  term,  may, 
in  his  discretion,  excuse  a  trial  j.uror,  attending  thereat,  from 
service,  during  the  whole  or  a  portion  of  that  term,  in  either 
of  the  following  cases  : 

1.  Where  he  has  actually  serv^ed  as  a  trial  juror,  in  a  court 
of  record  in  the  county,  within  six  months  before  the  com- 


mencemetit  of  the  term,  and  since  the  second  Monday  of  Au- 
gust, preceding  the  commencement  thereof. 

2.  Where  he  has  actually  served  in  the  countv,  as  a  grand 
juror,  pursuant  to  law,  since  the  first  Monday  of  September, 
precedmg  the  commencement  of  the  term. 

3.  Where  the  interests  of  the  public,  or  of  the  juror,  will  be 
materially  injured  by  his  attendance  ;  or  his  own  health,  or 
the  healtn  of  a  member  of  his  family,  requires  his  absence  ; 
or  his  wife,  or  a  near  relative  of  himself  or  his  wife,  has  re- 
cently died. 

§  li31«  [Arri'd  1891, 1895,  amendrMrit  to  take  effect  January 
1, 1896.]  The  connty  clerk  of  the  county  of  Sings  mos^ 
-within  one  week  after  the  close  of  each  term  for  which  trial 
j arors  have  been  drawn,  or  after  the  discharge  of  the  trial 
jar  rs,  if  they  are  discharged  before  the  close  of  the  term, 
return  to  the  commissioner  of  jurors  the  panel  of  trial  jurors 
with  the  commissioner's  return  received  from  the  commis- 
sioner, as  prescribed  in  section  one  thousand  one  hundred 
and  forty- eight  of  this  act,  or  a  copy  of  each  of  those  papers, 
certified  by  the  clerk.  The  clerk  must  also  deliver  to  the 
commissioner  therewith  a  certificate,  specifying  distinetly 
and  in  detail  as  follows : 

1.  Tlie  name  and  residence  of  each  juror  who  attended  and 
served,  ati  d  the  number  of  days  he  actually  served. 

'/.  The  name  and  residence  of  each  juror  who  was  excused 
or  discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who 
did  rot  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine.  The  return  and  certificate  most 
be  filed  in  the  office  of  the  commissioner,  who  must  also  re- 
i-ori  therefrom,  upon  the  list  origically  made  by  him,  the 
date  and  amount  of  service,  performed  by  each  person,  as 
therdn  set  forth. 

§  1132.  lAm'd  1890.]  Trial  jurors  must  be  selected  by 
the  commissioner  of  jurors,  who  may  decide  u^n  their  quali- 
fications and  exemptions^  as  prescribed  in  this  article.  The 
commissioner  may,  from  time  to  time,  appoint,  and  at  pleas- 
ure remove,  one  assistant,  and  as  many  more  assistants, 
clerks  and  messengers,  as  the  board  of  supervisors  directs. 
The  commissioner  shall  also  appoint,  and  remove,  from  time 
to  time,  as  many  clerks,  not  to  exceed,  nine  as  may  be  requir- 
ed to  prepare  jury  notices  for  service,  and  serve  the  same  as 
directed  by  the  commissioner.  The  board  of  estimate  of  the 
city  of  Brooklyn,  and  the  county  of  Kings  shall  fix  the  salary 
of  the  said  commissioner.  The  said  clerks  as  notice  servers 
shall  possess  the  same  powers  as  deputy  sheriffs  in  perform- 
ance of  such  duties,  and  their  salaries  shall  be  fixed  by  the 
board  of  estimate  of  the  city  of  Brooklyn  and  the  county  of 
Kings  and  in  each  case  shall  not  be  less  than  one  thousand 
dollars  or  more  than  twelve  hundred  dollars  per  annum.  The 
commissioner  and  each  assistant,  whom  he  designates  for  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk, 
may  administer  an  oath  or  affirmation,  in  relation  to  any 
matter  embraced  within  the  pro\  *sions  of  this  article.  The 
commissioner  must  keep  a  record  of  all  proceedings  before 
him,  or  in  his  office. 

§  1 133 .  The  commissioner  is  entitled  to,  and  must  collect^ 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the 
clerk  of  a  court  of  record.    He  must  furnish  a  copy  of  each 
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paper  filed,  or  proceeding  taken,  in  his  office,  to  aiiy  person 
applying  therefor,  and  paying  the  fees.  AH  the  money  re- 
ceived by  him,  for  fees,  or  fines  collected  from  trial  jurors,  or 
otherwise  in  the  discharge  of  his  duties  as  commissioner,  must 
be  accounted  for  by  him,  and  paid  into  the  treasury  of  the 
county. 

§  1184.  The  board  of  supervisors  of  the  county  must 
provide  suitable  rooms,  and  other  acconunodations,  ror  the 
use  of  the  commissioner  of  jurors,  and  also  for  the  compen- 
sation of  his  assistants,  clerks,  and  messengers  ;  and  for  nec- 
essary printing  and  advertisingj  books,  stationery  and  other 
articles,  required  for  the  convenient  discharge  of  his  duties. 

§  1135.  The  assessors  in  the  city  of  Brooklyn,  and  of 
each  town  in  the  county  of  Kings,  or  a  majority  of  them, 
must,  after  the  first  day  of  May,  and  on  or  before  the  first 
day  of  July  in  each  year,  return,  to  the  conmiissiouer  of  jur- 
ors, a  written  list,  under  his  or  their  hands,  containing  the 
names  of  all  persons  in  the  city  or  town,  as  tne  case  may  be, 
who  are  liable  to  serve  as  trial  jurors  ;  and  stating  the  occu- 
pation, place  of  business,  and  residence,  of  each  person,  as  far 
as  those  particulars  can  be  conveniently  ascertaineo.  The 
omission  to  include  the  names  of  one  or  more  persons,  so 
liable,  or  any  other  error  or  defect  in  a  list,  does  not  affect 
the  validity  of  any  proceeding,  prescribed  in  this  article.  The 
commissioner  must,  within  the  same  period,  select,  from  the 
persons  residing  in  the  county,  suitable  persons  to  serve  as 
trial  jurors.  In  making  the  returns  or  selection,  the  assessors 
and  the  commissioner  respectively  must  take  the  names  of 
those  persons  only,  whom  they  beUeve  to  be  qualified  to  serve, 
and  not  exempt  from  service,  as  trial  jurors.  A  list  of  the 
names  so  selected  must  be  made,  by  the  commissioner,  in  a 
book,  specifying,  as  nearly  as  he  has  ascertained  .the  iact& 
the  occupation,  the  place  of  business,  and  the  residence  of 
each  person,  including  the  town,  or,  in  the  city  of  Brooklyn, 
the  ward.  In  the  list,  the  towns  must  be  arranged  alphabeti- 
cally, and  the  wards  numerically  ;  and  the  names  of  the  jur 
ors  must  be  arranged  alphabetically,  according  to  their  sur- 
names, each  under  the  name  of  the  town  or  ward,  where  he 
resides. 

§  1 1 36.  As  soon  after  the  first  day  of  June,  in  each  year, 
as  the  cpmmissioner  has  made  the  list,  he  must  publish  a 
notice,  for  at  least  ten  days,  in  at  least  six  daily  newspapers, 
publisned  in  the  county,  to  the  effect,  that  the  list  of  trial 
jurors  for  theyear  is  ready,  at  his  office^  for  examination  and 
correction.  He  must  then  receive  evidence  of  disqualifica- 
tions or  exemptions,  and  must  mark  "not  qualified,"  or 
"  exempt,"  in  toe  list,  opposite  the  name  of  each  person,  found 
to  be  disqualified  to  serve,  or  exempt  from  serving  as  a  trial 
juror,  as  the  case  requires.  He  must  also  record  therein,  the 
ground  of  each  disqualification  or  exemption. 

§  1 137.  On  the  first  Monday  of  August  in  each  year,  or 
earlier,  if  the  corrections  can  l>e  earlier  made,  the  commis- 
sioner must  prepare  the  list  of  trial  jurors  for  the  year,  by 
copying,  from  his  book,  the  names  of  all  persons,  who  appear 
therein  to  be  liable  to  serve  as  trial  jurors,  with  the  proper 
additions  of  each.  The  commissioner  must  file  a  transcript 
of  the  list,  verified  by  his  affidavit,  in  the  office  of  the  county 
clerk. 
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§  1138.   Supplemental  lists,  containing  tne  names  and 

{)roper  additions  of  persons,  subsequently  ascertained  to  be 
iable  to  serve  as  trial  jurors,  may,  from  time  to  time  there- 
after be  made ;  and  transcripts  thereof,  verified  as  prescribed 
in  the  last  section,  must  be  filed  in  like  manner,  by  the  com- 
missioner. Ballots,  containing  those  names,  must  be  prepared, 
as  prescribed  in  the  next  section,  and  used,  in  like  manner 
as  the  other  ballots  therein  specified,  for  the  residue  of  the 
jmT  year. 

§  1 1 39.  The  commissioner  must  prepare  ballots,  by  wri- 
ting the  names,  contained  in  the  list,  a  transcript  of  which 
was  filed  in  the  office  of  the  county  clerk,  with  the  proper  ad- 
ditions of  each  person,  on  separate  pieces  of  paper,  which 
must  be  uniform,  as  nearly  as  may  be,  in  appearance.  On 
the  second  Monday  of  August  in  each  year,  he  must  deposit 
the  ballots,  in  the  hox  kept  by  him  for  that  purpose,  arid  must 
place  his  seal  upon  the  box ;  whereupon  all  jury  ballots,  pre- 
viously in  use,  must  be  destroyed.  The  box  must  be  con- 
structed with  an  aperture,  large  enough  only  to  conveniently 
admit  the  hand  of  the  person,  bv  whom  the  ballots  are  to  be 
drawn ;  and  the  aperture  must  be  provided  with  a  cover,  so 
arranged  as  to  be  conveniently  sealed,  when  closed. 

I  1140.  [Ayn'd  1895,  amendment^  to  take  effect  January  1, 
1896.]  The  commissioner  must  seasonably  notify  the  jus- 
tices of  the  supreme  court,  residing  in  the  county  and  the 
county  judges  to  attend,  at  his  office,  on  ^  day  designated 
by  him,  not  less  than  fourteen  nor  more  than  twenty  days, 
before  the  day  appointed  for  holding  a  term  of  a  court  of 
record  in  the  county,  at  which  issues  of  fact  are  triable  by 
jnry,  in  order  to  witness  and  assist  in  the  drawing  of  trial 
jurors  for  that  term.  The  number  of  trial  juror.«»,  to  Le 
drawn  for  each  term,  maybe  fixed  by  the  judge  who  is  to 
preside  at  or  hold  the  term,  by  an  order  under  his  hand, 
delivered  to  the  commissioner.  If  the  number  has  not  been 
so  fixed,  at  the  time  of  the  drawing,  one  hundred  and  thirty- 
two  trial  jurors  must  be  drawn  for  the  term. 

§  1141.  [Am'd  1879,  1889,  1895,  ammdment  to  take  efftat 
January  1,  1896.]  If  two  or  more  cf  the  judges  or  justices 
specified  in  the  last  section  attend  the  commissioner,  or,  in 
■case  of  bis  absence  his  chief  clerk,  mustbreak  the  seal  of  the 
box  containing  the  ballots,  open  it  and  exhibit  the  ballots 
for  their  inspection,  together  with  his  original  and  each 
supplemental  list  of  trial  jurors,  and  also  the  verified  tran- 
scripts thereof  filed  in  the  county  clerk's  office.  The  ballots 
containing  the  names  of  trial  jurors  excused  from  service  for 
the  whole  or  a  portion  of  a  previous  term  of  a  court  of  record 
in  the  county  which  have  not  already  been  replaced  in  the 
box  to  be  redrawn,  must  then  be  replaced  therein;  and  the 
judges  and  justices  attending  the  drawing  must  take  care, 
when  the  seal  is  broken,  that  they  are  so  replaced.  If  a  sup- 
plemental list  has  been  made,  and  a  transcript  filed  since  the 
last  drawing,  ballots  containing  the  names  appearing  therein 
must  at  the  same  time  be  placed  in  the  box.  The  judges, 
justices  and  the  commissioner,  or,  in  case  of  his  absence, 
his  chief  clerk,  or  a  majority  of  them,  must  appoint  one  of  the 
attending  officers  to  draw  the  ballots  from  the  box  and  another 
to  checkmark  the  drawing  as  it  proceeds  upon  a  copy  of  the  lists 
transcripts  of  which  have  been  filed  with  the  county  clerk. 

§  1 1 42*    [AnCd  1889.]    The  commissioner,  or  in  case  cf 


§§  1143-1146  TRIAL  JURORS.  231 

his  absence,  his  chief  clerk,  must  then  shake  the  box  contain- 
ing the  ballots  so  as  thoroughly  to  mix  them.  The  person 
appointed  for  that  purpose  must  then,  without  seeine  the 
name  contained  in  any  ballot,  publicly  draw  one  ballot  irom 
the  box  and  read  aloud  the  contents  thereof.  If  the  drawing 
is  for  trial  jurors  to  serve  in  the  city  court  of  Brooklyn,  and 
the  person  drawn  does  not  reside  in  that  city,  the  ballot  must 
be  returned  to  the  box  ;  but  if  he  resides  in  that  city,  or  if  the 
drawing  is  for  trial  jurors  to  serve  in  another  court,  the  per- 
son appointed  to  checkmark  the  drawing  must  place  oppo- 
site the  name  of  the  person  drawn,  upon  the  copy  of  the  hst^ 
the  figure  one.  The  ballot  must  then  be  deposited  in  a  second 
box  provided  for  that  pui-pose  and  constructed  like  the  first 
box.  Another  ballot  must  then  be  drawn  in  like  manner  from 
the  first  box,  and  the  same  process  must  be  repeated  until  the 
requisite  number  has  been  drawn,  except  tnat  each  name 
must  be  checkmarked  in  its  numerical  order. 

§  1 143.  [AnCd  1889.]  When  the  drawing  is  completed, 
the  commissioner,  or  in  case  of  his  absence,  his  chiei  clerk, 
and  the  judges  by  whom  it  was  conducted,  must  sign  a  min- 
ute at  the  end  of  the  copy  of  the  lists,  upon  which  the  check- 
marks have  been  made,  setting  forth  that  the  trial  jurors 
whose  names  are  contained  therein,  were  duly  drawn  by 
them,  for  the  court  and  the  term  therein  specified,  in  the 
order  denoted  by  the  figures.  The  iudges  must  then  close 
each  box  ;  and  place  upon  the  cover  thereof,  their  seals,  which 
must  not  be  broken,  except  when  necessary  for  a  subsequent 
drawing. 

§  1.144.  The  proceedings,  upon  each  subsequent  drawing, 
are  the  same ;  but  the  list  must  be  check-marked  with  num- 
bers, commencing  with  the  number  next  in  order,  after  the 
last  number  used  at  the  preceding  drawing. 

§  1 146.  After  all  the  ballots  have  been  drawn  from  the 
first  box,  and  deposited  in  the  second  box,  the  commissioner 
must  make  a  new  list,  by  copying  the  lists  used  upon  the  pre- 
ceding drawings,  omitting  tne«  checkmarks.  He  must  then 
correct  it,  by  properly  indicating  each  person  who  has  been 
found  to  be  disqualified,  exempt,  dead,  or  not  resident  within 
the  county  ;  and  each  person,  who  has  been  excused,  and  for 
what  time.  Thereafter,  when  trial  jurors  are  drawn,  the 
ballots  must  be  drawn  from  the  second  box ;  the  names  must 
be  checkmarked  on  the  corrected  list ;  and  the  ballots  not 
used  must  be  deposited  in  the  first  box;  except  that  where  a  bal- 
lot is  drawn,  containing  the  name  of  a  person  indicated,  on 
the  corrected  list,  as  disqualified,  exempt,  dead,  or  non-resi- 
dent, it  must  be  destroyed  ;  and  a  ballot,  containing  the 
name  of  a  person  who  has  been  excused,  for  a  period  then  un- 
expired, must  be  returned  to  the  box  from  which  it  was 
drawn,  without  checkmarking. 

§  1146.  [Am'd  1889, 1890, 1891.]  Immediately  after  each 
drawing  of  trial  jurors,  the  commissioner  or  in  case  of  his 
absence,  his  chief  clerk  must  prepare  a  panel  verified  by  his 
affidavit,  containing  the  names  of  the  jurors  drawn,  with  the 
proper  additions  of  each,  and  stating  for  what  court  and  for 
what  term,  they  were  drawn.  He  must  transmit  the  panel  to 
the  sheriff  of  the  county,  who  must  keep  it  on  file  in  his  office 
for  public  inspection.  The  commissioner  must  forthwith  noti^ 
fy  each  juror  named  therein  to  attend  the  term  for  which  he 
was  drawn  by  serving  upoij  him  a  notice  *''^  ^^hat  effect  ftd* 
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dressed  to  him.  The  notice  may  be  served  personally  or  by 
leaving  it  at  the  juror's  residence  or  usual  place  of  business 
with  a  person  of  proper  age  and  discretion.  It  must  specify 
the  days  during  which  the  juror  is  required  to  be  present  • 
and  it  may  contain  copies  of  such  portions  of  this  article  as 
the  conmiissioner  deems  proper. 

§  1 147.  [Am'd  1890,  1891.]  The  thirty-six  trial  jurors 
first  drawn  for  a  term,  or  such  other  number  as  the  judt^e  ap- 
pointed to  hold  or  preside  at  the  term,  directs  must  be  notified 
to  be  present  during  the  first  six  days  of  the  term,  and  the 
thirty-six  trial  juroi-s  next  drawn,  or  such  other  number  as 
the  judge  directs,  must  be  notified  to  be  present  durine  the 
next  SIX  days  of  the  term,  and  a  like  number  during  each  suc- 
ceeding six  day&  The  judge  holding  or  presiding  at  the 
term,  may  m  his  discretion,  on  the  application  of  a  trial  juror 
excuse  him  from  the  whole,  or  a  part  of  the  time  of  service  re- 
quired of  him.  The  judge  may  also  change  the  time  of  ser- 
vice of  a  juror  to  a  laT,er  day,  during  the  same,  or  a  subse- 
quent term  of  the  court.  Each  juror  whose  time  of  service  is 
changed  to  a  dav  certain  must  attend  at  the  opening  of  court 
on  that  day,  and  thereafter  until  discharged,  without  further 
notice.  If  he  fails  so  to  do  he  is  liable  to  the  same  punish- 
ment as  if  he  had  been  personally  notified  by  the  commissioner 
to  attend  the  term,  and  to  be  present  on  that  day.  The  clerk 
of  the  court  must  enter  in  a  book  kept  for  that  purpose  the 
name  of  each  juror  who  is  so  excused,  or  whose  time  of  ser- 
vice IS  changed. 

§  1148.  Um'd  1890,  1891.]  Before  the  commencement 
of  each  term  of  a  court  for  which  trial  jurors  have  been 
drawn,  as  prescribed  in  this  article,  the  commissioner,  or  in 
case  of  his  absence,  his  chief  clerk,  must  file  with  the  clerk 
the  panel  or  a  copy  of  the  panel,  with  a  return,  under  hi4 
hand,  indorsed  thereupon  or  annexed  thereto,  showing  the 
names  and  additions  of  each  iuror  notified  the  days  during 
which  he  was  notified  to  attend,  and  the  manner  in  which  h^ 
was  notified.  •  "^ 

%  1149.  Um»dl890.]  At  anytime  during  the  sitting  of 
a  term  of  a  court  of  record  in  the  county,  the  court  may 
direct  an  additional  number  of  trial  jurors  to  be  drawn  for 
that  term.  The  order  must  specify  the  number  to  be  drawn, 
and  the  time  of  drawing.  The  drawing  must  be  conducted 
as  prescribed  in  sections  eleven  hundred  and  forty-one  eleven 
hundred  and  forty-two  and  eleven  hundred  and  fortv-three 
of  this  act,  except  that  notice  is  not  required.  The  commiV 
sioner  must  forthwith  notify  each  ju?or  drawn  bv  suS  a 
notice  as  the  court  directs,  to  attend  the  term  at  the  ttml 
specified  m  the  order.  ^ 

§  1150.   [Am'd  1890,  1891,  lB9o,  amendment  to  take  effect 
January  1   1896  ]     In  a  special  proceeding  pending  ^f^^ 
county  judge  of  Kings  county,  i^n  which  a  trial  jurf  is  neces 
Pary,  the  judge  may  impanel  a  jury  from  the  trial  jurors  who 
are  serving  at  the  time  in  tho  county  court  of  the  county   M 

«?fI^"t''''J'''"T*'®''^^°S^^  *^®  «^«^*y  co^rt,  the  jidge 
?,oL^k!®  """  order  leqniring  the  commissioner  of  jurors  to 

^nn  fhr''"'^-'?^*"^^^'?^^'^'  designated  therein;  wW 
upon  the  commissioner  or  m  case  of  his  absence,  his  chief 
qferk,  piust  <iraw  the  requisite  number  a»d  tho  (^iwiwioner 
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must  notify  them  i\8  prescribed  in  this  article  for  drawing  and 
notifying  other  trial  jurors. 

§  1161.  The  board  of  supervisors  of  the  county  must 
allow  to  each  judge,  including  each  justice  of  the  supreme 
court,  for  the  services  performed  by  him,  as  prescribed  in 
this  article,  such  compensation,  as  the  board  deems  reason- 
able and  proper. 

§  1 152.  Where  a  person,  duly  drawn  and  notified  to  at- 
tend a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to  at- 
tend, at  the  time  specified  in  the  notice,  or  from  day  to  day, 
the  court,  at  that  term,  must  impose  upon  him  a  fine  or 
twenty-flve  dollars,  for  each  day  that  he  fails  so  to  attend. 
This  section  applies  to  a  special  juror,  as  well  as  to  an  ordi- 
nary trial  juror. 

§  1 1 53.  Where  a  person,  duly  drawn  and  notified,  f  alb 
to  attend  and  serve,  at  a  term  of  a  court  of  record,  as  re- 
q^uired  by  law,  without  having  been  excused,  the  court,  be- 
sides imposing  a  fine,  as  prescribed  in  the  last  section,  may 
direct  the  sheriff  to  arrest  him,  and  bring  him  before  the 
court ;  and,  when  he  has  been  so  brought,  it  may,  in  its  di»> 
cretion,  compel  him  to  serve. 

§  1154*  [4m'd  1895,  amendment  to  take  tffed  January  1, 
1896.  ]  The  commissioners  of  jurors  must  cause  a  notice  to 
l;e  served  upon  each  delinquent  trial  juror,  returned  as 
having  been  fined,  stating  the  sum  in  which,  and  the  term  at 
which  he  was  fined,  and  requiring  him  to  show  cause,  if  he 
has  any,  before  the  board,  specified  in  this  section,  at  the 
commi-^h  I  oner's  office,  on  a  day,  not  less  than  three  days 
thereafter,  and  at  an  hour  specified  in  the  notice,  why  the 
fine  should  be^remitted.  The  commissioner  must  notify  the 
justices  of  the  supreme  court,  residing  in  the  county,  and 
the  county  judges,  to  attend  at  the  same  time  and  place,  and 
act  with  him  as  a  board,  for  the  remission  atd  enforcement 
of  jury  fines.  It  is  their  duty  to  attend  and  act  accordingly 
The  commissioner,  and  two  of  those  justices  or  judges, 
constitute  a  quorum.  The  Loard  may,  in  its  discretion,  hear 
testimony  ;  and  it  may,  from  time  to  time,  adjourn  themt  et- 
ing,  or  the  hearing,  or  final  disposition  of  a  particular  case, 
it  may  remit  the  whole  or  any  i>art  of  a  fine;  but  a  fine  shall 
not  be  remitted  or  reduced,  unless  the  person,  upon  whom 
it  has  been  imposed,  or.  if  a  reason  satisfactory  to  the  board 
is  given,  why  his  affidavit  can  not  be  furnished,  another  per- 
son, in  his  behalf,  makes,  and  files  with  the  commissioner, 
an  iiffidavit  stating  the  grounds,  upon  which  a  remission  or 
reduction  is  claimed.  Each  affidavit,  so  filed,  must  be  kept 
open  to  public  inspection. 

§  1155.  The  commissioner  of  jurors  must  receiveeach 
fine,  paid  or  collected,  as  prescribed  in  this  article.  When 
ten  days  have  expired,  since  the  final  disposition  of  a  case  by 
the  board,  the  commissioner  must  file,  m  the  office  of  the 
clerk  of  the  court,  a  return,  containing  the  name  of  each  juror 
fined,  whose  fine  remains  unpaid,  ana  a  statement  of  the  sum 
remaining  unpaid.  The  clerk  must  thereupon  issue  to  the  com- 
missioner, a  precept,  under  the  seal  of  the  court,  specifying 
the  name  of  each  person  fined,  and  the  amount  of  his  fine 
remaining  unpaid ;  and  commanaing  the  commissioner  to  levy 
and  enforce  collection  of  each  tine,  and  to  return  the  precept, 
with  his  doings  thereupon,  within  ninety  days  after  the  re- 
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ceipt  thereof.  For  the  purpose  of  collecting  a  fine,  the  com- 
missioner must  levy  upon  and  sell  the  personal  property  of  a 
person  fined,  with  like  effect,  and  subject  to  the  same  pro- 
visions of  law,  as  where  a  sheriff  levies  upon  and  sells  personal 
property,  by  virtue  of  an  execution,  issued  upon  a  judgment 
of  a  court  of  record. 

^  1156*  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.]  The  commissioner  must  return  the  precept,  accoiding 
to  its  commani^,  to  the  clerk  of  the  court  issuing  it.  If  he 
fails  so  to  do,  the  court  may  enforce  the  return,  by  attach- 
ment for  contempt.  When  the  precept  is  returned,  the  clerk 
must  make,  in  the  docket  of  judgments  kept  by  him,  the 
same  entries,  as  nearly  as  may  be,  with  respect  to  each  un- 
collected fine,  as  if  it  was  a  final  judgment  rendered  in  an 
action.  When  the  entries  have  been  made,  the  fine,  with 
interest,  becomes  a  lien  upon  the  real  property  of  the  person 
fined,  as  if  it  was  recovered  by  a  judgment  in  the  same  court; 
and  an  execution  to  collect  it  may  be  issued,  directed  to  the 
sheriff  of  the  county  of  Kings,  as  upon  a  judgment.  The 
commissioner  has,  in  relation  to  the  execution,  and  the  satis- 
faction of  the  fine,  nil  the  powers  of  the  attorney  for  a  party 
recovering  such  a  judgment,  in  relation  to  the  judgment,  and 
the  execution  issued  thereupon. 

1  §  1 167.  The  lien,  created  by  such  a  docket,  must  be  dist- 
charged  by  the  county  clerk,  on  filing  with  him  the  conrntus- 
sioner's  certificate  of  payment. 

§  1158.  If  the  commissioner  of  jurors,  or  either  of  his 
assistants,  or  a  clerk  or  other  person,  employed  by  him,  cor- 
ruptly and  without  sufficient  cause,  omits  the  name  of  a  per- 
son, auly  drawn,  from  a  panel  of  trial  jurors,  or  the  ballot, 
containing  the  name  of  such  a  person,  from  either  of  the  boxes 
prescribed  in  this  article  ;  or,  directly  or  indirectly,  receives 
a  fee,  reward,  compensation,  or  advantage,  in  consideration 
of.  or  as  an  inducement  to  such  an  omission ;  he  is  guilty  of  a 
felony,  and  shall,  on  conviction,  be  punished  by  imprisonment 
in  a  State  prison,  for  a  term  not  less  than  two  nor  more  than 
five  years. 

I  §  1 169.  A  wilful  omission,  by  the  commissioner,  of  a  duty 
required  of  him  by  this  article,  other  than  that  specified  in 
the  last  section,  is  a  misdemeanor. 

'  §  1160.  A  person,  to  whom  application  is  made,  within 
the  county  of  Kings,  by  an  assessor,  or  by  the  commissioner 
of  jurors,  or  either  of  his  assistants,  for  mformation,  as  to  a 
fact,  upon  which  the  liability  of  himself,  or  any  other  i>er8on, 
to  serve  as  a  trial  juror,  depends,  and  who  refuses  to  give  in- 
formation relating  thereto,  which  he  can  give,  or  knowing^ly 
gives  false  information  relating  thereto ;  or  a  person  who 
Knowingly  makes  Uf  an  assessor,  or  to  the  conunissioner  of 
jurors,  or  a  person  acting  by  his  authority,  a  false  representa- 
tion as  to  the  identity,  residence,  or  any  otner  matter,  relating 
to  a  juror,  duly  drawn,  and  placed  on  a  panel  to  be  notified  ; 
or  who  knowmgly  retains,  conceals,  suppresses,  or  wilfully 
destroys,  a  notice  to  attend,  left  at  the  residence  or  place  ot 
business  of  another,  who  has  been  drawn  as  trial  juror,  q 
guilty  ot  ^  iftisdenaeanor. 
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§  1161.  A  physician,  who  knowingly  nves  a  fa^se  certif- 
icate, or  makes  a  false  representation,  lor  the  purpose  of 
enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 
exempted  from  service,  as  a  trial  juror  in  the  county  of 
Kings,  is  guilty  of  a  misdemeanor. 

§  1 162.  The  commissioner  of  jurors  must  make  a  yearly 
report  to  the  board  of  supervisors,  of  all  proceedings  had  be- 
fore him,  or  by  him  in  the  discharge  of  his  duties ;  and  he 
must  pay  over  to  the  countv  treasurer,  at  least  once  in  each 
three  months,  all  money  in  nis  hands,  which  he  has  received 
as  commissioner. 

TITLE  V. 

Tried  by  jury, 

Abticlk  1.  Formation  of  the  jury. 
2.  The  verdict. 

ARTICLE  FIRST. 

FOBMATION  OF  THB  JUBT. 


2  1163.  Clerk  to  prepare  balloM 
of  jarors  for  trial. 

Clerk  to  draw  ballots. 

Mode  of  drawing  ballots. 

Persons  drawn,  etc.,  to 
form  the  jury. 

Ballots  drawn,  when  to 
be  deposited  iu  a  sec- 
ond box. 

Id.;  when  to  be  returned 
to  the  first  box. 

Ballots  of  absentees,  etc., 
to  be  returned  to  first 
box. 

New  jury  may  be  drawn 
while  first  is  empan- 
nelled. 

When  talesmen  to  be 
procured,  or  jurors 
drawn  from  third  box. 

1172.  When  uilesmen  to  be  pro- 
cured. 

1173.  If  sheriff  is  a  party,  court 


1164. 
1165. 
1166. 

1167. 


1168. 
1169. 


1170. 


1171. 


may  appoint  a  person 
to  act  for  him. 
2  1174.  Duty  of  sheriff  and  of 
talesmen. 

1175.  Jury  competent,  although 

containing  none  or 
only  some  of  original 
panel. 

1176.  Two  peremptory  challen- 

ges in  a  ciyil  action. 

1177.  No  challenge  allowed  be- 

cause officer  drawing 
is  a  party,  etc. 

1178.  No  challenge  allowed  be- 

cause officer  notifying 
is  a  party,  etc. 

1179.  Challenges  in  penal  act- 

ions. 

1180.  Challenges     how    tried. 

Exceptions  to  and  re- 
Tiew  of  the  determin- 
ation of  the  court,  in 
reference  thereto. 


§  1 163.  At  the  opening  of  a  term  of  a  court  of  record  at 
wmch  issues  of  fact  are  to  be  tried  by  jury^  the  clerk  must 
cause  ballots,  uniform,  as  nearly  as  may  oe,  m  appearance,  to 
be  prepared,  by  writing  the  name  of  each  person,  retui*nea  to 
the  term  as  a  trial  juror,  with  his  proper  additions,  on  a 
separate  piece  of  paper.  He  must  roll  up  or  fold  each  ballot, 
in  the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble 
the  others,  and  so  that  the  name  is  not  visible.  The  ballots 
must  be  deposited  in  a  sufficient  box,  from  which  they  must 
be  drawn,  as  prescribed  in  this  article. 

§  1 164.  When  an  issue  of  fact,  to  be  tried  by  a  jury,  is 
brought  to  trial,  the  clerk,  under  the  direction  or  the  court, 
must  openly  draw,  out  of  the  box,  as  many  of  the  ballots,  one 
after  another,  as  are  sufficient  to  form  a  jury. 

§  1 166.  Before  the  first  ballot  is  drawn,  the  box  must  be 
okwed  and  well  shaken,  so  as  thoroughly  to  mix  the  beUlots; 
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and  the  clerk  must  draw  each  ballot,  without  seeing  the 
name  written  on  any  of  them,  through  an  aperture,  made  in 
the  lid  of  the  box,  large  enough  only  to  admit  his  nand  con- 
veniently. 

§  1166.  lAm'd  1883.1  The  first  twelve  persons  who  ap- 
pear, as  their  names  are  drawn  and  called,  and  approved  as 
mdinerent  between  the  parties,  and  not  discharged  or  ex- 
cused, must  be  sworn,  and  constitute  the  jury  to  try  the  issue. 
Persons  shall  be  disqualified  from  sitting  as  iurors  if  related 
by  consanguinitv  or  affinity  to  a  party  to  the  issue  in  the 
same  cases  in  which  judges  are  disG[ualified.  The  party  re- 
lated to  the  juror  must  raise  the  objection  before  the  ease  is 
c^ned  :  but  any  other  party  to  the  issue  may  raise  the  objec- 
tion within  six  months  from  the  date  of  verdict. 

§1 167.  The  ballots,  containing  the  names  of  the  jurors  so 
sworn,  must  be  then  deposited  in  another  box,  and  there 
kept,  apart  from  the  other  ballots,  until  that  jury  is  dis- 
charged. 

§  1168.  After  that  jury  is  discharged,  the  ballots  con- 
taining their  names  must  be  again  rolled  up  or  folded,  as  pre- 
scribed in  section  eleven  hundred  and  sixty-three  of  this  act, 
and  returned  to  the  box,  from  which  they  were  first  taken  ; 
and  the  same  course  must  be  pursued,  as  often  as  an  issue  is 
brought  to  trial  by  a  jury. 

§  1 169.  The  ballot,  containing  the  name  of  a  juror,  who 
is  absent,  when  his  name  is  drawn  or  called,  or  is  set  aside,  or 
excused  from  serving  on  that  trial,  must  be  again  rolled  up 
or  folded,  in  the  same  manner  as  before,  and  returned  to  the 
box,  containing  the  undrawn  ballots,  as  soon  as  the  jnry  is 
sworn. 

§  1 170.  If  an  issue  is  brought  to  trial  by  a  jury,  while  a 
jury  is  empannelled  in  another  cause,  at  the  same  term,  and 
not  then  discharged,  the  court  may  order  a  jury,  for  the  trial 
of  that  issue,  to  be  drawn  out  of  the  box  containing  the  ballots 
then  undrawn  •  but,  in  any  other  case,  the  ballots,  containing 
the  names  of  all  the  trial  jurors,  returned  at,  and  attending 
the  term,  must  be  placed  together  in  the  same  box,  before  u 
jury  is  drawn  therefrom. 

§  1171.  [^?n'dl879.]  ir  a  sufficient  number  of  jurors, 
duly  drawn  and  notified,  do  not  attend,  or  cannot  be  ob- 
tained, to  form  a  trial  jury,  the  court  may,  in  any  county 
except  Westchester,  direct  the  sheriff  to  require  the  attend- 
ance of  such  a  number  of  talesmen,  from  the  bystanders,  or 
from  the  county  at  large,  qualified  to  serve  as  trial  jurors,  us 
it  deems  sufficient  for  the  purpose.  In  Westchester  county, 
the  court  must  direct  the  sheriff  to  draw  a  sufficient  number 
of  ballots  from  the  first  box,  specified  in  section  ten  hundred 
and  thirty-eight  of  this  act ;  ir  there  is  not  a  sufficient  number 
of  ballots  remaining  therein,  to  draw  the  residue  from  the  sec- 
ond box,  specified  in  section  ten  hundred  and  fifty-one  of  this 
act.  In  any  other  county,  except  New  York  and  Kings,  it 
may,  in  its  discretion,  instead  of  directing  him  to  require 
talesmen  to  attend,  direct  him  to  draw  a  sufficient  number  of 
ballots  from  the  third  box,  specified  in  section  ten  hundred  and 
fifty-two  of  this  act.  In  either  case,  the  sheriff  must  notify 
the  persons  thus  drawn  to  attend  forthwith,  or  npon  a  day 
Qxea  by  the  courts    If  for  aav  reason  a  sufficient  number  ot 
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jurors  to  try  the  issue  is  not  obtained,  from  the  persons  noti- 
fied, under  an  order  made  as  prescribed  in  this  section,  the 
court  may  make  another  order,  or  successive  orders,  until  a 
sufficient  number  is  obtained ;  and  in  making  each  order,  the 
court  may  exercise  the  same  discretion  as  in  making  the  first 
order. 

§  1172.  In  any  county,  except  New  York.  Kings,  or 
"Westchester,  the  court  may  also  direct  the  sherin  to  require 
the  attendance  of  such  a  number  of  qualified  talesmen,  for 
the  trial  of  an  issue  of  fact,  as  it  deems  sufficient,  where,  by 
reason  of  one  or  more  juries  being  empanelled,  or  for  any 
other  reason,  no  ballot  remains  undrawn  ;  or  where,  in  conse- 

?[uence  of  jurors  being  set  aside,  a  juror  cannot  be  obtained, 
or  the  trial  of  that  issue,  from  the  list  of  those  returned. 

§  1 1 73.  If,  in  a  case  specified  in  the  last  two  sections,  the 
sheriff  is  a  party  to  the  issue,  the  court  must  appoint  a  dis- 
interested person,  to  act  in  place  of  the  sheriff.  For  that  pur- 
pose, the  person  so  appointed  possesses  all  the  powers,  and  is 
subject  to  all  the  duties  and  liabilities  of  the  snerifif,  with  re- 
spect to  the  matters  specified  in  those  sections. 

§  1174.  The  sheriff,  or  person  appointed  by  the  court, 
must  notify  the  requisite  number  of  persons  to  attend,  and 
make  return  thereof^  as  prescribed  in  section  ten  hundred 
and  forty-eight  of  this  act ;  except  that  each  person  must  be 
required  to  attend  forthwith.  £ach  person  so  notified  must 
attend  forthwith,  and,  unless  excused  by  the  court  or  set 
aside,  must  serve  as  a  juror  upon  the  trial.  For  a  neglect  or 
refusal  so  to  do,  he  may  be  nned,  in  the  same  manner  as  a 
trial  juror,  regularly  drawn  and  notified,  as  prescribed  in  this 
chapter  ;  and  he  is  subject  to  the  same  exceptions  and  chal- 
lenges, as  any  other  trial  juror. 

§  1 176.  [Am'd  1877.]  It  is  not  a  valid  objection  to  a 
jury,  procured  as  prescribed  in  the  last  four  sections,  that  it 
contains  none  of  the  jurors  originally  returned  to  the  term,  or 
is  only  partially  composed  of  such  jurors. 

§  1176.  [ArrCd  1891,  1891.]  Upon  the  trial  of  an  issue  of 
fact,  joined  in  a  civil  action  in  a  court  of  record,  each  party 
may  peremptorily  chaUenge  not  more  than  six  and  in  a  court 
not  of  record,  each,  party  may  peremptorily  challenge  not 
more  than  three  of  the  persons  drawn  as  jnrors  for  tbe  trial. 

§  1 177.  It  is  not  a  good  cause  of  challenge,  to  the  panel 
or  array  of  trial  jurors,  in  an  action  in  a  court  of  record^  that 
the  officer  who  drew  tnem  is  a  party  to,  or  interested  in  the 
action,  or  counsel  or  attorney  for,  or  related  to,  a  party. 

§  1 178.  It  is  not  a  good  cause  of  challenge  to  the  panel  or 
array  of  trial  jurors,  in  an  action  in  a  court  of  record,  that 
they  were  notified  to  attend  by  an  officer,  who  is  a  party  to, 
or  interested  in,  the  action,  or  related  to  a  party  ;  unless  it  is 
alleged  in  the  challenge,  and  is  established,  that  one  or  more 
of  the  jurors  drawn  were  not  notified,  and  that  the  omission 
was  intention  aL 

§  1 170.  In  a  penal  action,  in  a  court  of  record,  or  not  of 
record,  to  recover  a  sum  of  money,  it  is  not  a  good  cause  of 
challenge  to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  liable  to  pay  taxes, 
in  a  city,  town,  or  county,  which  may  be  benefited  by  the  re- 
ooveiy. 
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49  Hun,  390. 
121N.Y.  112. 


§  1 180.  [.4m'd  1877.]  An  objection  to  the  qualifications 
of  a  juror  is  available  only  upon  a  challenge.  A  challenge  of 
a  juror,  or  a  challenge  to  the  panel  or  array  of  jurors,  must  be 
tried  and  determined  by  the  court  only.  Either  party  may 
except  to  the  determination,  and  it  may  be  reviewed,  upon  a 
question  of  fact,  or  a  question  of  law,  or  both,  as  where  an 
issue  of  fact  presented  by  the  pleadings  is  tried  by  the  court ; 
except  that  where  one  or  more  exceptions  are  taken,  to  the 
rulings  of  the  court,  made  after  the  jury  is  empanelled,  an  ex- 
ception to  the  determination  of  a  challenge  must  be  heard  at 
the  same  time  ;  and  the  case  must  contain  the  matters  nec- 
essary to  present  it,  upon  the  facts,  or  the  law,  or  both. 

ARTICLE  SECOND. 


The  Vbrdict. 


I  1181.  Discharge  of  jury  failiag 
to  agree. 

1182.  Plaintiff  cannot  submit  to 

non-suit  after  jury  re- 
tires. 

1183.  In  action  to  recover  mon- 

ey, jury  to  assess  dam- 
ages. 

1184.  How    double,   treble,  or 

Increased       damages, 
found  and  awarded. 

1185.  When  verdict  to  be  taken, 


opinion 


subject  to  the 
of  the  court, 
g  1186.  General  and  special  yer- 
dict  defined. 

1187.  General  or   special   ver- 

dict, when  rendered ; 
special  finding  with 
general  verdict. 

1188.  Special    finding  controls 

general  verdict. 

1189.  Entry  of  verdict ;  subse- 

quent proceedingH. 


ft4N.Y.8tate 
Rep.  662. 


§  1181.  "Where  a  jury  is  empanelled  to  try  an  issue,  to 
make  an  inquiry,  or  to  assess  damages,  in  an  -action  in  a  court 
of  record,  or  not  of  record,  or  in  a  special  proceeding  before 
an  officer,  if  the  jurors  cannot  agree,  after  being  Kept  to- 

f  ether,  for  such  a  time  as  is  deemed  reasonable,  by  the  court 
efore  which,  or  "the  officer  before  whom,  they  were  empanell- 
ed, the  court  or  officer  may  discharge  them,  and  issue  a  pre- 
cept for  a  new  jury,  or  oraer  another  jury  to  be  drawn,  as 
the  case  requires  ;  and  the  same  proceedings  must  be  had  be- 
fore the  new  jury,  as  if  it  was  the  jury  first  empanelled. 

§  1182.  It  is  not  necessary,  in  an  action  in  a  court  of 
record,  to  call  the  plaintiff,  when  the  jurors  are  about  to  de- 
liver their  verdict;  and  the  plaintiff,  in  such  an  action,  cannot 
aubmit  to  a  nonsuit,  after  the  cause  has  been  committea  to  the 
jury,  to  consider  of  the  verdict. 

§  1 183.  In  an  action  to  recover  a  sum  of  money  only,  if  a 
verdict  is  found,  either  in  favor  of  the  plaintiff,  or  m  favor  of 
a  defendant,  who  has  set  up  a  counterclaim  for  a  sum  of 
money,  the  iury  must  assess  the  amount  of  damages.  The 
jury  may  also,  under  the  direction  of  the  court,  assess  the 
amount  of  the  damages,  where  the  court  directs  judgment  for 
the  plaintiff,  on  the  pleadings. 

§  1184.  Where  double,  treble,  or  other  increased  dam- 
ages, are  given  by  statute,  single  damages  only  are  to  be 
found  by  the  jury  ;  except  in  a  case  where  the  statute  pre- 
scribes a  different  rule.  The  sum  so  found  must  be  increased 
by  the  court,  and  judgment  rendered  accordingly. 

§  1185.  lArri'd  1879.]  Where,  upon  the  trial  of  an  issue 
by  a  jury,  the  case  presents  only  questions  of  law,  the  judge 
may  direct  the  jury  to  render  a  verdict,  subject  to  the  opin- 
ion of  the  court.  'N'otwithstanding  that  such  a  verdict  has 
been  rendered,  the  judge  holding  the  trial  term  may,  at  the 
same  tei*m,  set  aside  the  verdict,  and  direct  judgment  to  be 
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entered  for  either  party,  with  like  effect  and  in  like  manner, 
as  if  such  a  direction  had  been  given  at  the  trial.  An  excep- 
tion to  such  a  direction  may  be  taken  as  prescribed  in  section 
nine  hundred  and  ninety-four  of  this  act. 


§  1186*    A  general  verdict  is  one,  by  which  the  jury  pro-  31  Abb.  N.c. 
nounces,  generally,  upon  all  or  any  of  the  issues,  in  favor  ^^* 
either  of  the  plaintiff,  or  of  the  defendant.    A  speeial  verdict 
is  one,  by  which  the  jury  finds  the  facts  only,  leaving  the 
court  to  determine,  which  party  is  entitled  to  judgment  there* 
upon. 


§  1187.     [Am'd  1895,  amendment  io  take  effect  Jamtary  1,  53  n.y.  Sup- 
1896.]     In  ad  action  to  recover  a  sum  of  mouey  only,  or  real  er.  ct.  (J,k 
property,  or  a  chattel,  the  jury  may  render  a  general  or  spe-   ?J  ??v^  jj  ^ 
cial  verdict,  in  its  discretion.     In  any  other  action,  except  'Jtii?         * 
'where  one  or  more  specific  qaestioDS  of  fact,   stated  under  80  Hun,  667. 
the  direction  of  the  court,  are  tried  by  a  jury,  the  court  may 
direct  the  jury  to  find  a  special  verdict,  upon  all  or  any  of 
the  issues.    Where  the  jury  finds  a  general  verdict,  the  court 
may  instruct  it  to  find  also  specially,  upon  one  or  more  ques- 
tions 01  fact,  stated  in  writing.    Tie  special  verdict  or  spe- 
cial finding  roust  be  in  writiDg;  it  must  be  filed  with  the 
clerk,  aad  entered  in  the  minutes.      When  a  motion  is  made 
to  nonsuit  tbe  plaintiffs  or  for  the  direction  of  a  verdict,  the 
court  may,  pending  the  decision  of  such  motion,  submit  any 
question  of  fact  raised  by  the  pleadings  to  the  jury  or  require 
the  jury  to  assess  the  damage.     After  the  jury  shall  have 
rendered  a  special  verdict  upon  such  submission  or  shall  have 
assesBcd  tbe  dimage,  the  court  may  then  pass  upon  the  mo- 
tion to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict, 
or  general  verdict,  shall  form  a  part  of  the  record  and  the 
appellate  division  may  direct  such  j  udgmen  t  thereon  as  either 
party  may  be  entitled  to. 


r 


239a  JUROKS*  MISCONDUCT.       §§1188-1189 


10  Daly.  417.       §  1188     Where  a  special  finding  is  inconsistent  with  a 
80  Hun,  567.  general  verdict,  the  former  coutrols  the  latter,  and  the  court 
must  render  judgment  accordingly. 


24  N.Y.  state  §  1189.  [^m*d  1877.]  When  the  jury  renders  a  verdict, 
Bep.  187.  or  finds  upon  one  or  more  specific  questions  of  fact,  stated 
123  N.Y.  120.  under  the  direction  of  the  court,  the  clerk  must  mal^  e  an  entry 
in  his  minutes,  specifying  the  time  and  place  of  the  trial;  the 
names  of  the  jurors  and  witnesses;  the  verdict,  or  the  ques- 
tions and  findings  thereupon,  as  the  case  requires;  and  the 
direction,  if  any,  which  the  court  gives,  with  respect  to  the 
subsequent  proceedings.  Upon  the  application  ef  the  par  y 
in  whose  favor  a  general  verdict  is  rendered,  the  clerk  must 
enter  judgment,  in  conformity  to  the  verdict,  unless  a  differ* 
ent  direction  is  given  by  thecoart,  or  it  is  otherwise  specially 
prescribed  by  law. 


TITLE  VL 


JUsceUaneous  provisions,  including  those  relating  to  embrctcery, 

and  other  acts  of  misconduct. 


1190.  Trials  by  jary  to  be   as  attendance    in    special 

herein  provided  ;  juries  proceedings. 

of  part  aliens  abolish-  §  1196.  Sheriff,  etc.,  to  keep  jury 

ed.  in   special   proceeding; 

1191.  Venire  not  necessary.  penalty. 

1192.  Jurors   not  to    be   ques-  1197.  Notice    of  imposition   of 

tioned  for  their  verdict.  .                  fine. 

1193.  Penalty  where  juror  takes  *    1198.  Special  return   of    delin- 

gift,  etc.  quency    and     fine     to 

1194.  Embracery;  penalty  there-  county  court. 

for.  1199,  Collection    or     remission 

1195.  Penalty  for  juror's  nou-  of  fine. 


^ 
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§  1 1 90*  A  trial  by  a  jnry,  of  an  issae  of  fact,  joined  in  a 
ci^il  nction,  in  a  court  ot  record,  lunst  be  had,  as  prescribed 
in  this  chapter;  except  in  a  case  where  it  U  otherwise  speci- 
ally }>rescribed  by  law.  An  alien  is  not  entitled  to  a  jury, 
composed  in  pan  of  aliens  (r  strangers,  in  an  action  or 
special  proceeding,  ciyil  or  criminal. 


§  1191*    A  yenire  to  procure  jurors  cannot  be  issued  in  a 


r 
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civil  action,  brought  in  a  court  of  record,  except  as  specially 
prescribed  by  law. 

§  1192.  A  juror  shall  not  be  questioned,  and  is  not  sub- 
ject to  an  action,  or  other  liability,  civil  or  criminal,  for  a 
verdict  rendered  by  him,  in  an  action  in  a  court  of  record,  or 
not  of  record,  or  in  a  special  proceeding  before  an  officer,  ex- 
cept by  indictment,  for  corrupt  conduct,  in  a  case  prescribed 
by  law. 

§  1 193.  A  person,  draw^n  or  notified  to  attend,  as  a  trial 
juror,  in  an  action  in  a  court  of  record,  or  not  of  record,  or  in 
a  special  proceeding  before  an  officer,  who  takes  anything  to 
render  his  verdict,  or  receives,  from  a  party  to  the  action  or 
special  proceeding,  a  gift  or  gratuity,  forfeits  ten  times  the 
sum,  or  ten  times  the  value  of  that,  which  he  took  or  received, 
to  the  party  to  the  action  or  special  proceeding,  aggrieved 
thereby ;  and  is  also  liable  to  that  party,  for  his  damages 
sustained  thereby ;  besides  being  subject  to  the  punishment 
prescribed  by  law. 

§  1 194.  An  embraceor,  who  procures  a  person,  drawn  or 
notified  to  attend,  as  a  trial  juror,  to  take  gain  or  profit,  con- 
trary to  the  last  section,  forfeits  ten  times  the  sum,  or  ten 
times  the  value  of  that,  wnich  was  so  taken,  to  the  party  ag- 
grieved thereby  ;  and  is  also  liable  to  that  party  for  his  dam- 
ages sustained  thereby  ;  besides  being  subject  to  the  punish- 
ment, prescribed  by  law. 

§  1 195.  A  person,  w^ho  has  been  lawfulljr  and  personally 
notified  to  attend,  as  a  trial  juror,  to  inquire  into  a  matter  or 
thing,  or  to  hear  and  try  a  controversy,  in  a  special  proceed- 
ing, pending  before  a  judge,  justice  of  the  peace,  commis- 
sioner, or  other  officer,  and  wno  wilfully  neglects  to  attend, 
as  required  by  the  notice,  may  be  fined  by  the  officer,  in  a 
sum  not  exceeding  twenty-five  dollars.  But  this  section  does 
not  extend  to  a  case,  where  special  provision  is  made  by  law, 
for  punishing  the  default  of  a  trial  juror. 

§  1 196.  A  sheriff',  constable,  or  other  officer,  who  notified 
jurors  to  attend,  in  a  case  specified  in  the  last  section,  must, 
when  directed  by  the  officer,  before  whom  the  special  pro- 
ceeding is  pending,  attend,  and  take  charge  of  the  jury.  For 
a  wilful  neglect  to  obey  such  a  direction,  or  for  any  miscon- 
duct, while  attending  the  jury,  by  which  a  ri^ht  or  remedy  of 
a  partv  to  the  special  proceeding  may  be  impaired  or  pre- 
Juciicea,  he  must  oe  fined  by  that  officer,  in  a  sum  not  exceed- 
ing twenty-live  dollars. 

§  1197.  Where  a  fine  is  imposed,  in  a  case  si>ecified  in 
the  last  two  sections,  written  notice  thereof  must  be  served 
upon  the  person  fined,  to  the  end  that  he  may  apply  to  the 
officer  imposing  it,  for  the  remission  of  the  whole  or  a  part 
thereof,  upon  proof  that  he  had  a  reasonable  excuse  for  his 
neglect  or  misconduct,  or  that  other  good  cause  exists  for  the 
remission. 

§  1 198.  If,  within  thirty  days  after  the  service  of  the  no- 
tice, the  fine  has  not  been  remitted  by  the  officer  imposing  it,  he 
must  make  a  special  return  of  the  delinquency  or  misconduct, 
for  which  the  fine  was  imposed,  and  of  the  amount  of  the 
flne,  accompanied  with  proof,  by  affidavit,  of  service  of  the 
notice  specified  in  the  last  section,  to  the  next  term  of  the 
county  court  of  the  county,  in  which  the  deUoquent  reside& 
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§  1 100.  The  county  clerk  must  deliver  to  the  district  at- 
torney, a  copy  of  the  return  and  of  the  affidavit,  at  the  time 
when  he  delivers  to  him  copies  of  the  minutes  of  fines,  impos- 
ed by  the  county  court.  Tne  fine  must  be  collected,  or  it  may 
be  remitted  or  reduced,  in  the  same  manner  as  a  fine  imposed 
by  the  county  court,  upon  a  defaulting  trial  juror. 

CHAPTER  XI. 

JUDGMENTS. 

TITLiE  I. — Judgment  in  an  action. 
TOTLE  Ilr— Judgments  taken  without  process. 
TTTUE  III. — ^Vacating  or  setting  aside  a  judgment,  for 
Irregularity  or  error  in  fact 

TITLE  I. 

Judgment  in  an  action. 

Abticls  1.  General  proyisions. 

2.  Mode  of  taking,  entering,  and  enforcing  a  jadgment. 

3.  Docketing  a  judgment;  effect  thereof,  as  a  lien  upon  real 

property ;  suspending  and  discharging  the  lien ;  satisfac- 
tion and  assignment  of  a  judgment. 

ARTICLE  FIKST. 


General 

2  1200.  Definition  of  final  judg- 
ment. 

1202.  When  judgment  may  be 

entered. 

1203.  Judgment  to  be  entered 

at  a  term  held  by  one 
judge. 

1204.  Judgment  may  be  for  or 

against    any    of    the 

EBirties. 
en  a  several  judgment 
may  be  taken. 


Provisions. 

I  1206.  Judgment  for  or  againsi 
a  married  woman. 

1207.  Whenjudgment  for  plain- 

tiff not  to  exceed  judg- 
ment demanded. 

1208.  Rate  of  damages. 

1209.  Effect  of  judgment  dis- 

missing  the  complaint. 

1210.  Judgment  against  a  dead 

person. 

1211.  Judgment  to  bear  inter- 

est. 


§   1200.  [Am'd  1877.]    A  judgment  is  either  interlocu-   1  Month.  L. 
tory  or  the  final  determination  of  the  rights  of  the  parties  in   Bui.  29. 
the  action.  25  Hun,  687. 

§    1201.iBepealedlS77.1 

§    1202.  Judgment  may  be  entered  in  term  or  vacation. 

§  1203.  Judgment  must  be  entered,  in  the  first  instance, 
pursuant  to  the  direction  of  the  court,  at  a  term  held  by  one 
ludg^e  ;  except  where  special  provision  is  otherwise  made  by 
law. 

§  1204.  Judgment  may  be  given  for  or  against  one  or 
more  plaintiffs,  and  for  or  against  one  or  more  defendants. 
It  may  determine  the  ultimate  rights  of  the  parties  on  the 
same  side,  as  between  themselves ;  and  it  may  grant,  to  u  de- 
fendant, any  afllrmative  relief,  to  which  he  is  entitled. 
26  Hun,  619 ;  43  Id.  521. 

§    1205.  Where  the  action  is  against  two  or  more  defend-    i  Month  L. 
ants,  and  a  several  judgment  is  proper,  the  court  may,  in  its   Bui.  U,  * 
discretion,  render  judgment,  or  require  the  plaintiff  to  take-j^  X^/P    >  n  -i 
Judgment,  against  one  or  more  of  the  defendants  ;  and  direct  -  '^  V'  -^  >  t 

that  the  action  be  severed,  and  proceed  against  the  others,  as 
the  only  defendants  therein. 


eo  How.  Pr. 

498. 

47  N.  Y.Sup. 

er.  Ct,  J.  A 

8.)  174. 

87  N.  Y.  699. 
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fi  Clr.  Pro. 

51. 

23  Abb.  N.C. 

3;i2. 

85  N.  Y.246. 

12  Abb.  N. 
C.  12. 

13  Abb.   N. 
C.  210. 

6    Ciy.  Pro. 

168. 

134N.T.219. 


§  1206.  Judgment  for  or  against  a  married  woman,  may 
be  rendered  and  enforced,  in  a  court  of  record,  or  not  of  rec- 
ord, as  if  she  was  single. 

§  1207.  Where  there  is  no  answer,  the  judgment  shall 
not  be  more  favorable  to  the  plaintiff,  than  that  demanded  in 
the  complaint.  Where  there  is  an  answer,  the  court  may  per- 
mit the  plaintiff  to  take  any  judgment,  consistent  with  the 
case  made  by  the  complaint,  and  embraced  within  the  issue. 

96  N.Y.  108 ;  5  N.  Y. State  Rep.  21G ;  15  Id.  644.   144N.Y.  32& 

§  1208.  Where  either  party  is  entitled  to  recover  dam- 
ages, he  may  recover  any  rate  of  damages,  which  he  might 
have  heretofore  recovered,  for  the  same  cause  of  action. 

§  1209.  [^m'dl877.]  A  final  judgment,  dismissing  the 
complaint,  either  before  or  after  a  trial,  rendered  in  an  action 
hereafter  commenced,  does  not  prevent  a  new  action  for  the 
same  cause  of  action,  unless  it  expressly  declares  or  it  ap- 
pears by  the  judgment-roll,  that  it  is  rendered  upon  the 
merits. 

T7  N.  Y.  616.  §  1210.  Where  a  judgment  for  a  sum  of  money,  or  direc- 
ting the  payment  of  money,  is  entered  against  a  party,  after 
his  death,  in  a  case  where  it  may  be  so  tsQ^en,  by  special  pro- 
vision of  law,  a  memorandum  of  the  party's  death  must  be 
entered,  with  the  judgment,  in  the  iudgment-book,  indorsed 
on  the  judgment-roll,  and  noted  on  the  margin  of  tne  docket 
of  the  judgment  Such  a  judgment  does  not  become  a  Ken 
upon  the  real  property,  or  chattels  real,  of  the  decedent ;  but 
it  establishes  a  debt,  to  be  paid  in  the  course  of  administra- 
tion. 

§  1211.  A  judgment  for  a  sum  of  money,  rendered  in  a 
court  of  record,  or  not  of  record,  or  a  judgment  rendered  in  a 
court  of  record,  directing  the  payment  of  money,  bears  inter- 
est from  the  time  when  it  is  entered.  But  where  a  judgment 
directs  that  money  paid  out  shall  be  refunded  or  repaid,  the 
direction  includes  interest  from  the  time  when  the  money  was 
paid,  unless  the  contrary  is  expressed. 

ARTICLE  SECOND. 
Mode  of  taking,  entering,  and  enfobcing  a  Judgment. 


I  1212.  Judgment  by  default,  in 
certain  actions  on  con. 
trnct ;  how  taken. 

1213.  Amount  of  judgment  in 

such  cases  ;  how  de- 
termined. 

1214.  Application  to  court  for 

judgment  by  default'; 
when  necessary. 

1215.  Proceedings  on  such  an 

application. 

1216.  Application  forjndgment, 

in  case  of  service  by 
publication. 

1217.  Attachment    and  under- 

taking for  restitution, 
required  in  certain  ac- 
tions. 

1218.  When  Judgment  cannot 

be  taken    against   in* 
fant. 
2819,  When  a  defendant  In  de* 
ft^nUU  entitled  toQO< 

tiO§i 


g  1220.  When  action  may  be 
severed,  if  isisaes  of 
law  and  issues  of  fact 
presented. 

1221.  Judgment  how  taken,  af- 

ter trial  of  issaes  of 
law  and  issues  of  fact, 
in  the  same  action. 

1222.  Id.;  after  trial  of  Issae  of 

law  only. 

1223.  Proceedings  npon  appli- 

cation under  the  last 
two  sections. 

1224.  Id.;    upon    interlocutory 

judgment,  etc..  afflmked 
at  a  term  of  the  appellate 
division  of  the  supreme 

COUk't. 

1226.  Judgment,  after  trial  by 
jury  of  specific  ques- 
tions of  fact. 

1326.  Id.;  after  reference  to  de- 
termine tpeoillo   que*- 

ttOSI  of  tMt. 
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Id.;  upon  verdict  sabject 
to  opinion  of  court. 

1235.  Interest  on  verdict,  et'C.; 

to  be  included   in   re- 
covery. 

1236.  Clerk  to  Iceep  Judgment- 

book  ;  judgment  to  be 
entered  therein. 

1237.  Judgment-roll  to  be  filed; 

of  what  it  consistH. 

1238.  Id.;  by  whom  prepared. 

1239.  Time  of  filing  judgment- 

roll  to  be  noted. 

1240.  When  ajudgment  maybe 

enforced  by  executioii. 

1241.  When  a  judgment  may 

be  enforced  by  punish- 
ment for  disobeying  it. 

1242.  Realproperty  ;  how  sold. 

Effect  of  conveyance. 

1243.  Security    upon    sale   by 

referee. 

1244.  Conveyance  ;     what     to 

state. 


8  1227.  Id.;  upon  motion  for  new 
trial,  heard  by  the  ap- 
pellate divit^iou  of  the 
supreme  court. 

1228.  Id.;    apon  trial  by  court 

or  referee  of  the  whole 
issue  of  fact. 

1229.  In    matrimonial     causes, 

judgment  can  be  ren- 
dered only  by  the 
court. 

1230.  Final  judgment  upon  de- 

cision or  report  award- 
ing interlocutory  judg- 
ment, etc. 

1231.  Id.;    how  iinal  jndgment 

entered  and  settled  in 
certain  caEes. 

1232.  Interlocutory      reference 

or  inquisition ;  how 
reviewed. 

1233.  Motion  for  jndgment  up* 

on  a  special  verdict, 
etc. 

§  1212.  lAm>d  1877,1879.]  In  an  action  specified  in  seo- 
tion  four  hundred  and  twenty  of  this  act,  where  the  summons 
w^as  personally  served  upon  the  defendant,  and  a  copy  of  the 
complaint,  or  a  notice  stating  the  sum  oi  money  for  which 
judgment  will  be  taken  was  served  with  the  summons,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 

E leading,  the  plaintiff  may  take  juagment  by  default,  as  fol- 
>ws  : 

1.  If  the  defendant  has  made  default  in  appearing,  the 
plaintiff  must  file  proof  of  the  service  of  the  summons,  and  of  a 
copy  of  the  complaint  or  the  notice  ;  and  also  proof,  by  affi- 
davit, that  the  defendant  has  not  appeared.  Whereupon  the 
clerk  must  enter  final  judgment  in  his  favor. 

a.  If  the  defendant  nas  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  must  file  proof  of  the  service 
of  the  summons  and  of  tne  appearance,  or  of  the  appearance 
only  ;  and  also  proof,  by  affidavit,  of  the  default.  Where- 
upon the  clerk  must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or  pleading, 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judg- 
ment, as  prescribed  in  either  of  the  foregoing  subdivisions  of 
this  section,  the  plaintiff  must  apply  to  the  court  for  judg- 
ment, as  prescribed  in  section  twelve  hundred  and  fourteen 
of  this  act* 

§  1213.  WTiere  final  judgment  may  be  entered  by  the 
clerk,  as  prescribed  in  the  last  section,  the  amount  thereof 
must  be  determined  as  follows : 

1.  If  the  complaint  is  verified,  the  judgment  must  be  enter- 
ed for  the  sum,  for  which  the  complaint  demands  judgment ; 
or,  at  the  plain tiCTs  option,  for  a  smaller  sum  ;  and  if  a  com- 
putation of  interest  is  necessary  it  may  be  made  by  the 

clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon 
an  instrument  for  the  payment  of  money  only,  the  non-pay- 
ment of  which  constitutes  a  cause  of  action,  stated  in  the 
complaint ;  and  by  ascertaining,  by  the  examination  of  the 
plaintiff,  upon  oath,  or  by  other  competent  proof,  the  amount 

aue  to  bim  iw  auy  other  cauw  of  action,  stated  in  the  com* 
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plaint.  If  an  instrument,  specified  in  this  subdivision,  has 
been  lost,  so  that  it  cannot  be  produced  to  the  clerk,  he  must 
take  proof  of  its  loss,  and  of  its  contents.  Either  party  may 
require  the  clerk  to  reduce  to  writing  and  file  the  assessment, 
and  the  oral  proof,  if  any,  taken  thereupon. 

§  1214.  [^m'd  1877.]  Where  the  summons  was  person- 
ally served  upon  the  defendant,  within  the  State,  and  he  has 
made  default  in  appearing,  or  where  the  defendant  has 
appeared,  but  has  made  default  in  pleading ;  and  the  case  is 
not  one,  where  the  clerk  can  enter  final  judgment,  as  pre- 
scribed in  the  last  two  sections,  the  plaintiff  must  apply  to 
the  court  for  judgment.  Upon  the  application  he  must  file,  if 
the  default  was  in  appearmg,  proof  of  service  of  the  sum- 
mons :  or,  if  the  default  was  in  pleading,  proof  of  appearance, 
and  also,  if  a  copy  of  the  complaint  was  demanded,  proof  oJ 
service  thereof,  upon  the  defendant's  attorney  ;  and  in  either 
case,  proof,  by  aflidavit,  of  the  default  which  entitles  him  to 
judgment. 

4  Abb  NO  §  1216.  lAm'd  1877.1  The  court  must  thereupon  render 
20.  '  '  ^1^6  judgment,  to  which  the  plaintiff  is  entitled.  It  may,  with- 
out a  jury,  or  with  a  jury,  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a 
fact,  for  the  purpose  of  enabling  it  to  render  the  judgment,  or 
to  carry  it  into  effect ;  or  it  may,  in  its  discretion,  direct  a 
reference,  or  a  writ  of  inquiry,  for  either  purpose ;  except 
that  where  the  action  is  brought  to  recover  damages  for  a 
pei'sonal  injury,  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  wnt  of  inquiry.  Where  a  refer- 
ence or  a  writ  of  inquiry  is  directed,  the  court  may  direct, 
that  the  report  or  inquisition  be  returned  to  the  court  for  its 
further  action ;  or  it  may,  in  its  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direc- 
tion ;  in  which  case,  final  judgment  may  be  entered  by  the 
clerk,  in  accordance  with  the  report  of  the  referee,  or  for  the 
damages  ascertained  by  the  inquisition,  without  any  further 
application. 

-  p.     p  §  1216.     [Am'd  1877, 1895,  amendment  to  take  effect  Sepum- 

«66?*^*  ^^'  ^^  ^*  189h.]  Where  the  summons  was  served  upon  the  de- 
132N.Y. 863.  fendant  without  the  State,  or  otherwise  thin  personally,  if 
134  Id.  527.  the  defendant  does  not  demand  a  copy  rf  the  complaint,  or 
plead,  as  the  case  requires,  A^itbln  twenty  days  after  the  ser- 
vice is  complete,  the  plaintiff  may  apply  to  the  court  for  the 
judgment  demanded  in  the  complaint.  Upon  such  an  appli- 
cation he  must  file  proof  that  the  service  is  complete,  and 
proof,  by  affidavit,  of  ihe  defendant's  default.  The  court 
must  require  proof  of  the  cause  of  action,  set  forth  in  tbe 
complaint  to  be  made,  either  before  tbe  court  or  before  a  re- 
feree appointed  for  tbat  purpose;  except  that  where  the 
action  is  brought  to  recover  damages  for  a  personal  injury, 
or  an  injury  to  property,  the  damagesmust  be  ascertained  by 
means  of  a  writ  of  inquiry,  as  prescribed  in  the  last  section 
If  the  defendant  is  a  nonresident,  or  a  foreign  corporation, 
the  court  roust  require  the  plaiutiff,  or  his  agt-nt  or  attorney, 
to  be  examined  on  oath  respecting  any  payments  to  the 
plaintiff,  or  to  any  one  for  his  use,  onaccountof  his  demand, 
and  must  render  the  judgment  to  which  the  plaintiff  is  en- 
titled. But  before  rendering  judgment  the  court  may,  in 
any  case,  in  its  discretion,  require  the  plaintiff  to  file  an 
imdertakiug  to  abide  the  order  of  the  court  touching  the 


1 


1217-1221  JUDGMENT.  -   245 

restitution  of  any  estate  or  c  ffects  which  may  be  directed  by 
the  j  adgment  to  be  transferred  or  delivered,  or  the  restitution 
of  any  tnoney  that  may  be  collected  under  or  by  virtue  of  the 
judgment,  in  case  the  defendant  or  his  representative  applies 
and  is  admitted  to  defend  the  action,  andsucceeds  in  his  d  ef  ense. 

§  1217.  lAm'd  1877.]  A  judgment  shall  not  be  rendered  •  184  N. Y.  6Q7. 
for  a  sum  of  money  only,  upon  an  application  made  pursuant  U4N.Y,  152. 
to  the  last  section,  except  in  an  action  specified  in  section  six 
hundred  and  thirty-five  of  this  act.  Where  the  defendant  is 
a  non-resident,  or  a  foreign  corporation,  and  has  not  appear- 
ed, the  plaintiff,  upon  the  application  for  judgment  in  such  an 
action,  must  produce  and  file  the  following  papers  : 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  grant- 
ed in  the  action,  has  been  levied  upon  property  of  the  defend- 
ant. 

2.  A  description  of  the  property,  so  attached,  verified  by 
affidavit ;  with  a  statement  of  the  value  thereof,  according  to 
the  inventory. 

3.  The  undertaking  mentioned  in  section  twelve  hundred 
and  sixteen  if  one  has  been  required. 

§    1218.  [Awi'd  1879.]    A  judgment  by  default  shall  not   19  Hun,  806. 
be  taken  against  an  infant  defendant,  until  twenty  days  have 
expired,  since  the  appointment  of  a  guardian  ad  litem  for 
him. 

§   1219.  [^m'dl879.]  A  defendant,  against  whom  judg-  21  Hun,  594; 

ment  is  taken,   pursuant  to  the  foregoing  sections  or  this  49  Id.  2:^8. 

article,  is  entitled  to  notice,  as  follows  :  1  Month.  L. 

1.  If  he  has  appeared  generally,  but  has  made  default  in  S."k?»^A 
pleading,  he  is  entitled  to  at  least  five  days'  notice  of  the  time  f  Jg 

and  place  of  an  assessment  by  the  clerk,  and  to  at  least  eight        ^' 
days'  notice  of  the  time  and  place  or  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be 
made  to  the  court,  the  defendant  may  serve  upon  the  plain- 
tiff's attorney,  at  any  time  before  the  application  for  iudg- 
ment,  a  written  demand  of  notice  of  the  execution  of  any 
reference,  or  writ  of  inquiry,  which  may  be  granted  upon  the 
application.  Such  a  demand  is  not  an  appearance  in  the 
action.  It  must  be  subscribed  by  the  defendant,  in  person,  or 
by  an  attorney  or  agent,  who  must  add  to  his  signature  his 
office  address,  with  the  particulars,  prescribed  in  section  four 
hundred  and  seventeen  of  this  act,  concerning  the  office  ad- 
d.ress  of  the  plaintiff's  attomev.  Thereupon  at  least  five 
days'  notice  of  the  time  and  place  of  the  execution  of  the 
reference,  or  writ  of  inquiry,  must  be  given  to  the  defendant. 
by  service  thereof  upon  the  person,  whose  name  is  subscribed 
to  the  demand,  in  the  manner  prescribed  in  this  act,  for  ser- 
vice of  a  paper  upon  an  attorney  in  an  action. 

§  1220.  Where  an  issue  of  law  and  an  issue-of  fact  arise,  31Abb.N.O 
TV^ith  respect  to  different  causes  of  action,  set  forth  in  the  464n. 
complaint,  and  final  judgment  can  be  taken,  with  respect  to 
one  or  more  of  the  causes  of  action,  without  prejudice  to 
either  party  in  maintaining  the  action,  or  a  defence  or  coun- 
lierclaim,  with  respect  to  the  other  causes  of  action,  or  in  the 
recovery  of  final  judgment  upon  the  whole  issue,  the  court 
may*  ***  ^^^  discretion,  and  at  any  stage  of  the  action,  direct 
t>liat  the  action  be  divided  into  two  or  more  actions,  as  the 
ease  requires. 

g  1221.  [4m'<il877.]  Where  one  or  more  issues  of  law, 
fl^nd.  one  or  more  issues  of  fact,  arise  in  the  same  action,  and 
all  the  issues  have  been  tried,  final  judgment  upon  the  whole 
must  be  taken,  as  follows  : 


r 
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1.  Where  an  application  must  be  made  to  the  court,  for 
judgment  upon  the  issue  last  tried,  the  application  must  be 
lor  ludgment,  upon  the  whole  issue  ;  and  judgment  must  be 
rendered  accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 

■  ment,  upon  the  whole  issue,  may  be  entertained,  in  the  dis- 
cretion of  the  court,  at  that  term,  and  with  or  without  notice; 
if  not  so  eptertained,  it  must  be  heard  as  a  motion. 

3.  Where  the  issue  last  tried  is  tried  before  a  referee,  his 
report  must  award  the  proper  judgment  upon  the  whole  is- 
sue, unless  otherwise  prescri  oed  in  the  order  of  reference. 

I  1222.  lAm'd  1877,  1879.]  Final  judgment  upon  an  issue 
of  law,  where  no  issue  of  fact  remains  to  be  tried,  and  final 

J'udgment  has  not  been  directed  as  prescribed  in  section  ten 
Lundred  and  twenty-one  of  this  act,  may  be  entered  u]x>n  ap- 
plication to  the  court,  or  by  the  clerk  in  an  action  specified  m 
section  four  hundred  and  twenty  of  this  act. 

§  1223.  [ATu'd  1877.]  Upon  an  application,  by  either 
party,  to  the  court,  for  final  judgment,  after  the  decision  of 
an  issue  of  law,  as  prescribed  in  the  last  two  sections,  the 
court  has  the  power  specified  in  section  one  thousand  two 
hundred  and  fifteen  of  this  act,  upon  an  application  for  judg- 
ment by  the  plaintiff.  Where  final  judgment  may  be  award- 
ed in  a  referee's  report,  as  prescribed  in  section  twelve  hun- 
dred and  twenty-one  of  this  act,  the  referee  may  make  a 
computation,  or  an  assessment,  or  take  an  account,  or  proof 
of  a  fact,  for  the  purpose  of  enabling  him  to  award  the  proper 

i'udgment,  or  enabling  the  court  to  carry  it  into  effect ;  and 
le  may  ascertain  and  fix  the  damages,  as  a  jury  may  do,  up- 
on the  execution  of  a  writ  of  inquiry. 

Q  ^i  i*^ ^  l02^      §  1224.  [Arnd  1877,  1895,  amendment io  take  fffect  January 
"    '       *  1,1896.]     When  an  order  or  judgment  is  wholly  or  partly 

affirmed  upon  an  appeai  to  the  appellate  diviKion  of  the 
supreme  com  t  and  no  issue  of  fact  remains  to  be  tried,  the 
appellate  diyision  may,  in  its  discretion,  reader  final 
judgment,  unless  it  permits  the  appellant  to  amend  or  plead 
oyer. 

'  §  1225.  In  an  action  triable  by  the  court,  where  one  or 
more  specific  questions  of  fact,  arising  upon  the  issues,  have 
been  tried  bv  a  jury,  judgment  may  be  taken,  upon  the  appli- 
cation of  either  party,  as  follows  : 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by 
the  findings  of  the  jury,  or  the  remaining  issues  of  fact  have 
been  determined  by  the  decision  of  the  court,  or  the  report  of 
a  referee,  an  application  for  judgment,  upon  the  whole  issue, 
may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judg- 
ment may  be  rendered  upon  the  whole  issue,  at  the  term  of 
the  court  where,  or  by  direction  of  the  referee  by  whom, 
they  are  tried. 

g  1226.  Where  a  reference  has  been  made,  to  report  up- 
on one  or  more  specific  questions  of  fact,  arising  upon  the  issue, 
and  the  remaining  issues  have  been  tried,  judgment  must  be 
taken  upon  the  application  of  either  party,  as  prescribed  in 
section  one  thousand  two  hundred  and  twenty-one  of  this  aeU 

l3iN.y.64l.  §1227.  [^m'd  1895,  amendmcnf  to  take  fffect  January  1» 
1896.]  Where  a  motion  for  a  new  trinl,  made  at  the  first 
instance  at  a  term  of  the  appellHte  division  of  the  supreme 
court  is  denied,  judgment  may  be  taken,  as  if  themoU  mfot 
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a  new  trial  had  not  been  made,  aftei  the  expiration  of  four 
days  from  the  entry  of  the  order,  and  the  serrice,  upon  the 
attorney  for  the  adverse  party,  of  a  copy  thereof,  and  notice 
of  the  entry;  but  not  before. 

^  §  12138.  [-.Im'd  1879.]  Where  the  whole  issue  is  an  issue  •««  v  oja. 
of  fact,  which  was  tried  by  a  referee,  the  report  stands  as  a  J©  Hun  SJ 
decision  of  the  court.  Except  where  it  is  otherwise  expressly  gj  i^^  iVo. 
prescribed  by  law,  judgment  upon  such  a  report,  or  upon  the  97  N.Y.  610. 
decision  of  the  court,  upon  the  trial  of  the  whole  issue  of  fact  i2N.Y.State 
without  a  jniy,  may  be  entered  by  the  clerk,  as  directed  Rep.  663. 
therein,  upon  niing  the  decision  or  report. 

§  1229.  In  an  action  to  annul  a  marriage,  or  for  a  di-  23  Han  230* 
vorce  or  separation,  judgment  cannot  be  taken,  of  course,  up-  so  Id.  *154 ; 
on  a  referee's  report,  as  prescribed  in  the  last  section,  or  81  Iil.  140. 
where  the  reference  was  made  as  prescribed  in  section  one  60  How.  Pr. 
thousand  two  hundred  and  fifteen  or  this  act.    Where  a  refer-  ^^®' 
ence  is  made  in  such  an  action,  the  testimony,  and  the  other 
proceedings  upon  the  reference,  must  be  certified  to  the  court, 
oy  the  referee,  with  his  report ;  and  judgment  must  be  ren- 
dered by  the  court. 

•  §  1230.  [Arn'd  1877.]  In  a  case,  not  provided  for  in  the 
foregoing  sections  of  this  article,  wnere  the  decision,  upon  a 
trial  by  the  court,  without  a  jury,  or  the  report,  upon  a  trial 
by  a  referee,  directs  an  interlocutory  judgment  to  be  entered, 
and  the  party  afterwards  becomes  entitled  to  a  final  judg- 
ment, an  application  for  the  latter  may  be  made,  as  upon  a 
motion.  And  where-  a  judgment  requires  the  appointment  of 
a  referee,  to  do  any  aot  thereunder,  the  referee  must  be  ap- 
pointed by  the  judgment  or  by  the  court,  upon  motion,  except 
as  otherwise  prescribed  in  the  next  section. 

§  1231.  In  an  action  triable  by  the  court,  an  interlocu- 
tory judgment,  rendered  upon  a  default  in  appearing  or 
pleading,  or  pursuant  to  the  direction  contained  in  a  decision 
or  report,  may  state  the  substance  of  the  final  judgment,  to 
whicn  the  party  will  be  entitled.  It  may  also  direct,  that  the 
final  judgment  be  settled  by  a  judge,  or  a  referee.  In  that 
case,  final  iudg^ment  shall  not  be  entered,  until  a  settlement 
thereof,  subscribed  by  the  judge  or  referee,  is  filed.  Where 
an  interlocutory  judgment  awards  costs,  they  may  be  award- 
ed generally,  witnout  specifying  the  amount  thereof.  Where 
the  final  judgment  is  directeato  be  settled,  and  the  costs 
have  not  been  taxed,  when  the  settlement  thereof  is  filed,  a 
blank  for  the  amount  of  the  costs  must  be  left  in  the  settle- 
ment ;  and  the  costs  must  be  taxed,  and  the  blank  filled  up 
ac(x>rdingly,  by  the  clerk,  when  the  final  judgment  is  entered. 

g  1 282.  Where  a  reference,  or  a  writ  of  inquiry,  directed 
as  prescribed  in  section  one  thousand  and  fifteen,  or  section 
one  thousand  two  hundred  and  fifteen  of  this  act,  has  been 
executed,  either  party  may  apply  for  an  order,  directing  a 
new  hearing,  or  a  new  writ  of  inquiry,  upon  proof,  by  affi- 
davit, that  error  was  committed,  to  his  prejudice,  upon  the 
bearing,  or  in  the  report,  or  upon  the  execution  of  the  writ,  or 
in  the  inquisition.  In  a  proper  case,  the  application  may  be 
granted,  after  judgment  has  been  entered.  In  th^t  case,  the 
uidgment  may  be  set  aside,  either  then  or  after  the  new 
/tearing,  or  the  execution  of  the  new  writ,  as  justice  requires. 

§  1233.  A  motion  for  judgment,  upon  a  special  verdicti 
may  be  made  by  either  party ;  and  must,  in  the  first  instance) 
be  heard  and  decided,  at  a  term  held  by  one  judge. 
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§  1234.  [-4m'dl895,  ameidment  to  inke  (ffect  January  \, 
1896.]  ^  A  motion  for  jadgment,  upon  a  verdict  subject  to 
the  opinion  of  the  court,  may  be  made  by  either  party ;  and 
must  be  heard  and  decided  at  a  term  of  the  appellate  divi- 
siou  of  the  supreme  court 

4ft  N  Y  Bud-  §  1236.  Where  final  judgment  is  rendered  for  a  sum  of 
S  Ct.  (J.  »  money,  awarded  by  a  verdict,  report,  or  decision,  interest 
S.)  134.  *  upon  the  sum  awarded,  from  the  time  when  the  verdict  was 
rendered,  or  the  report  or  decision  was  made,  to  the  time  of 
entering  judgment,  must  be  computed  by  the  clerk,  added 
to  the  sum  awarded,  and  included  in  the  amount  of  the  judg- 
ment. 

82N.Y.  866'       §  1236.  The  clerk  must  keep,  among"  the  records  of  the 
119 Id.  163.  *  court,  a  book  for  the  entry  of  judgments,  styled  the  "judg- 
ment-book."   Each  interlocutory  or  final  judgment  must  be 
entered  in  the  judgment-book,  and  attested  by  the  signature 
V  ?^  ^  n  of  the  clerk ;  who  must  note,  in  the  margin  of  the  entry,  the 

day  and  year  of  entering  it.  It  must  specify  clearly  the 
relief  granted,  or  other  determination  of  the  action,  or  of  the 
issue. 

fl4N  Y  State  §  1237.  [AnCd  1877, 1879.]  The  clerk,  upon  entering  final 
Rod*  2^  judgment,  must  immediately  file  the  jud^ent-roll ;  which 
i197ff,V-  iRft-  must  consist,  except  where  special  provision  is  otherwise 
made  by  law,  of  the  following  papers :  the  summons ;  the 
pleadings,  or  copies  thereof ;  the  fiual  judgment,  and  the  in- 
terlocutory judgment,  if  any,  or  copies  thereof ;  and  each 
paper  on  nle,  or  a  copy  th&*eof ,  and  a  copy  of  each  order, 
which  in  any  way  involves  the  merits,  or  necessarily  affects 
the  judgment.  If  judgment  is  taken  by  default,  tne  judg- 
ment-roll must  also  contain  the  papers  required  to  be  filed, 
upon  so  taking  judgment,  or  upon  making  application  therefor; 
together  with  any  report,  aecision,  or  writ  of  inquiry,  and 
return  thereto.  If  judgment  is  taken  after  a  trial^  the  judg- 
ment-roll must  contain  the  verdict,  report,  or  decision  ;  each 
offer,  if  any,  made  as  prescribed  in  this  act ;  and  the  excep- 
tions or  case,  then  on  nle. 

88N.Y.  866.  §  1238.  The  judgment-roll  must  be  prepared,  and  fur- 
nished to  the  clerk,  by  the  attorney,  for  the  party,  at  whoese 
instance  the  final  judgment  is  entered  ;  except  that  the  clerk 
must  attach  thereto  the  necessary  original  papers,  on  file. 
But  the  clerk  may,  at  his  option,  make  up  the  entire  judg- 
ment-roll. 

§  1230.  The  clerk  must  make  a  minute,  upon  the  back  of 
each  iudgment-roll,  filed  in  his  office,  of  the  time  of  filing  it, 
specifying  the  year,  month,  day,  hour,  and  minute.  A  pro- 
ceeding to  enforce  or  collect  a  final  judgment,  cannot  be 
taken,  until  the  judgment-roll  is  filed. 

26  Han  587        §  1240.  In  either  of  the  following  cases,  a  final  judgment 
30Abb*.*N.C.'  niay  be  enforced  by  execution  : 

34;  137  Id.       1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party ; 
662.  or  directs  the  payment  of  a  sum  or  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chat- 
tel to  either  party. 

73N.  Y613.       §  1241.  In  either  of  the  following  cases,  a  judgment  may 
25  Hunj  687;  be  enforced,  by  serving  a  certified  copy  thereof,  upon  the 

29  Id.  630.      party  against  whom  it  is  rendered,  or  the  officer  or  person, 

30  Abb.N.O.  who  IS  required  thereby,  or  by  law,  to  obey  it ;  and,  ii  he  re- 
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fuses  or  wilfully  neglects  to  obey  it,  by  punishing  bim  for  a  4  Civ.  Pro. 
contempt  of  the  court :  148. 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  *^  ^****»  ^^' 
execution,  as  prescribed  in  the  last  sectiou. 

2.  Where  the  judgment  is  final^  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section ;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced, 
may  be  enforced  as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a 
party  to  do,  or  to  refrain  from  doing,  an  act ;  except  in  a  case 
specified  in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  in- 
to court,  or  to  an  officer  of  the  court ;  except  where  the 
money  is  due  upon  a  contract,  express  or  implied,  or  as  dam- 
ages for  non-performance  of  a  contract.  In  a  case  specified 
in  this  subdivision,  if  the  judgment  is  final,  it  may  be  en- 
forced as  prescribed  in  this  section,  either  simultaneously  with, 
or  before  or  after  the  issuing  of  an  execution  thereupon,  as 
the  court  directs. 

§  1242.  [^lm'€?  1877.]  Except  where  special  provision  is 
otherwise  made  by  law,  real  proi)erty,  adjudged  to  be  sold, 
must  be  sold  in  the  county  where  it  is  situated,  by  the  sheriff 
of  the  county,  or  by  a  referee  appointed  by  the  court  for  that 

Purpose,  who  must  execute  a  conveyance  to  the  purchaser, 
'he  conveyance  is  effectual,  to  pass  tne  right,  title,  or  inter- 
est of  a  party,  adjudged  to  be  sold.  But  nothing  contained 
in  this  section  snail  be  deemed  to  repeal  or  modify  the  pro- 
visions of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court  in  any  particu- 
lar county  of  the  State. 

§  1243.  [^m'dl877.]  Where  a  referee  is  apjxointed  by 
the  court,  to  sell  real  property,  the  court  may  provide  for  his 
giving  such  security,  as  the  court  deems  just,  for  the  proper 
application  of  the  money  received  upoft  the  sale ;  or  for  the 
payment  thereof  by  the  purchaser,  directly  to  the  person  or 
persons  entitled  thereto,  or  their  attorneys.  . 

8  1244.  [^m'd  1877, 1879.]  A  conveyance  of  property,  -«„  .-. 
sold  by  virtue  of  an  execution,  or  sold  pursuant  to  ajudg-  '■^'^^^9°'*'* 
ment,  which  specifies  the  particular  party  or  parties,  whose 
right,  title  or  interest  is  directed  to  be  sold,  must  distinctly 
state,  in  the  granting  clause  thereof,  whose  ri^ht,  title  or 
interest  was  sold,  and  is  conveyed,  without  naming,  in  that 
clause,  any  of  the  other  parties  to  the  action  ;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  offi- 
cer  executing  it  is  liable  for  the  damages,  which  the  purchaser 
sustains  by  the  omission,  whether  he  accepts  or  refuses  to  ac- 
cept it. 

ARTICLE  THIRD. 

Docketing  a  Judgment  ;  Effect  thereof  as  a  Lien  upon 
REATi  Property;  suspending  and  discharging  the 
Lien  ;  Satisfaction  and  Assignment  op  a  Judgment. 

3  1245.  Certain   clerks   to   keep  g  1250.  Judgmentnottobe  a  lien 

docket-books.  until  docketed. 

1246.  Id.;  to  docket  judgments.  1251.  Real  properly  bound  for. 

1247.  Filing    transcripts,    and  ten  years  by   a  judg- 

docketing    judgments  ment  thus  docketed, 

thereon.  1252.  Real   property    may    b© 

1248.  Penalty  for  clerk's  neg-    .  levied  upon  after  ten 

lect.  years. 

}^,  PocketatobepabUc,  }253,  l^aad   b9l4  Under  coi^- 
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g§  1392, 1394, 
Cousol.  Act. 
6  Misc.  399. 


tract    not    bound     by      g  1263. 
judgment. 
g  1254.  Preference  of  mortgages 
for  purchase  money. 
1265.  Certain  time  not  to  be  in- 
cluded in  the  ten  years. 
1256.  Court  may  order  lien  of 
.  judgment   to    be    sus- 
pended upon  appeal. 

1267.  From   what   time   order 

suspends  the  lien. 

1268.  How  lien    suspended  in 

any  other  county. 

1269.  When  and  how  lien  re- 

stored. 

1260.  Docket  of  judgment,  how 

cancelled. 

1261.  Satisfaction-piece    to   be 

given    on  payment  of 
judgment. 

1262.  Assignor   must  acknowl- 

edge assignment. 


Assignee  who  is  a  receiv- 
er, etc.,  may  file  notice. 

Entry  in  docket,  upon 
return  of  execution 
sati.«fied. 

Id.;  where  execution  re- 
turned unsatisfied. 

SherrtF  to  give  copy  of 
sati^ified  execution; 
clerk  to  enter  satisfac- 
tion. 

Docket ;  when  to  be  dis- 
charged and  cancelled. 
1268.  Discharge  of  a  judgment 
against  a  bankrupt. 

Power  of  courts  respect- 
ing docket. 

Clerk    to»  file   and    note 

assignment  of  judgment. 
1272.  To  what  judgments  and 
executions  this  article 
applies. 


1264. 


1265. 
1266. 


1267. 


1269. 
1270. 


§  124;5*  [i4m*d  1895,  amendment  to  take  fffeclJanuftry  I, 
1896.]  Each  county  clerk,  and  the  clerk  of  the  city  court  of 
the  city  of  New  York,  must  keep  ooe  or  more  bo  jks,  ruled 
in  columns,  convenient  for  making  the  entries,  prescribed 
in  the  next  section ;  in  which  he  must  docket,  in  its  regular 
order,  and  according  to  its  prioiity,  each  judgment,  which 
he  is  required  by  this  article  to  docket.  The  expense  ( f 
procuring  a  new  book,  when  necessary,  is  a  county  charge. 

§  1246.  Each  clerk,  specified  in  the  last  section,  niiist, 
when  he  files  a  judgment-roll,  upon  a  judgment,  rendered  in 
a  court  of  which  he  is  clerk,  docket  the  judo^ment,  by  enter- 
ing, in  the  proper  docket-book,  the  following  uarticulars, 
under  the  initial  lettei>of  the  surname  of  the  judgnient  debtor, 
in  its  alphabetical  order  : 

1.  The  name,  at  length,  of  .the  judgment  debtor  ;  and  also 
his  residence,  title,  and  trade  or  profession,  if  any  of  them 
are  stated  in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was 
docketed  in  his  office. 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it 
was  rendered  in  the  supreme  court,  the  county  where  the 
judgment-roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judginent  debtors,  those  entries 
must  be  repeated,  under  the  initial  letter  of  tne  surname  of 
each. 

§  1247.  A  clerk,  with  whom  a  judgment-roll  is  filed,  up- 
on a  judgment  docketed  as  prescribed  is  the  last  section, 
must  furnish,  to  any  person  applying  therefor,  and  paying  the 
fees  allowed  by  law,  one  or  more  transcripts  of  tne  docket 
of  the  judgment,  attested  by  his  signature.  A  county  clerk, 
to  whom  such  a  transcript  is  presented,  must,  upon  payment 
of  his  fees  therefor,  immediately^  file  it,  and  docket  Uie  judg- 
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ment,  as  prescribed  in  the  last  section,  in  the  appropriate 
docket-book,  kept  in  his  office. 

§  1248.  A  clerk  who  omits,  as  soon  as  practicable,  to 
docket  a  judgment  required  to  be  docketed,  or  to  furnish  a 
transcript  of  a  judgment  so  docketed  in  his  office,  as  pre- 
scribed m  the  last  two  sections,  forfeits,  to  the  person  aggriev- 
ed, two  hundred  and  fifty  dollars,  in  addition  to  the  damages 
sustained  by  reason  of  the  omission. 

§  1249.  A  docket-book,  kept  by  a  clerk,  must  be  kept 
open,  during  the  business  hours  fixed  by  law,  for  search  and 
examination  by  any  person. 

§  1250.  A  judgment,  required  to  be  docketed,  as  pre- 
scribed in  this  article,  neither  affects  real  property  or  chattels 
real,  nor  is  entitled  to  a  preference,  until  tne  judgment-roll 
is  filed,  and  the  judgment  docketed. 

^  125 1.  Except  as  otherwise  specially  prescribed  by  law, 
a  judgment,  hereafter  rendered,  which  is  docketed  in  a  county 
clerk's  office,  as  prescribed  in  this  article,  binds,  and  is  a 
charge  upon,  for  ten  years  after  filing  the  judgment-roll  and 
no  longer,  the  real  property  and  chattels  real  in  that  county, 
which  the  judgment  debtor  has,  at  the  time  of  so  docketing 
it,  or  which  he  acquires  at  any  time  afterwards,  and  within 
the  ten  years. 

§  1252.  When  ten  years  after  filing  the  judgment-roll 
have  expired,  real  property  or  a  chattel  real,  which  the  judg- 
ment debtor,  or  real  property  which  a  person,  deriving  his 
right  or  title  thereto,  as  the  heir  or  devisee  of  the  judgment 
debtor,  then  has,  in  any  county,  maybe  levied  upon,  by  virtue 
of  an  execution  against  property,  issued  to  the  sheriff  of  that 
county,  upon  a  judgment  hereafter  rendered,  by  filing,  with 
the  clerk  of  that  county,  a  notice,  subscribed  by  the  sheriff, 
describing  the  judgment,  the  execution,  and  the  property 
levied  upon  ;  and,  it  the  interest  levied  upon  is  that  of  an  heir 
or  devisee,  specifying  that  fact,  and  the  name  of  the  heir  or 
devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  pur- 
pose, the  judgment  debtor,  or  his  heir  or  devisee,  named  in 
the  notice,  is  regarded  as  a  party  to  an  action.  The  judgment 
binds,  and  becomes  a  charge  upon,  the  right  and  title  thus 
levied  upon,  of  the  judgmeftit  debtor,  or  of  his  heir  or  devisee, 
as  the  case  may  be,  only  from  the  time  of  recording  and  in- 
dexing the  notice,  and  until  the  execution  is  set  aside,  or  re- 
turned. 

§  1 253.  The  interest  of  a  person,  holding  a  contract  for 
the  purchase  of  real  property,  is  not  bound  by  the  docketing 
of  a  judgment ;  and  cannot  be  levied  upon  or  sold,  by  virtue 
of  an  execution  issued  upon  a  judgment. 

§  1254.  Where  real  property  is  sold  and  conveyed,  and, 
at  the  same  time,  a  mortgage  thereupon  is  given  by  the  pur- 
chaser, to  secure  the  payment  of  the  whole  or  a  part  of  the 
purchase-money,  the  lien  of  the  mortgage,  upon  that  real 
property,  is  superior  to  the  lien  of  a  previous  judgment  against 
the  purchaser. 

§   1255.  The  time,  during  which  a  judgment  creditor  is  7  Misc.  666. 
stayed,  by  an  injunction  or  other  order,  or  by  the  operation 
of  an  appeal,  or  by  express  provision  of  law,  from  enforcing  a 
judgment;  is  not  a  part  of  the  ten  years,  to  which  the  li^n  9l 
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•  a  judgment  is  limited  by  this  article.  But  this  section  does 
not  extend  the  time  of  the  lien,  as  against  a  purchaser,  cred- 
itor, or  mortgagee  in  good  f  aitli. 

iq  ^  hh  ^^N        §  1256.  Where  an  appeal  from  a  judgment  has  been  x>er- 
C  4S1  fected,  and  an  undertakmg  has  been  given,  sufficient  to  en- 

35  Hun  637.  ^^^^^  ^^®  appellant  to  a  stay  of  the  execution  of  the  judgment, 
133  N.y'.  605.  without  an  order  for  that  purpose,  the  court  in  which  the 
judgment  was  recovered,  may,  in  its  discretion,  and  upon 
such  terms  as  justice  requires,  make  an  order,  upon  notice  to 
the  attorney  for  the  respondent,  and  to  the  sureties  in  the 
undertaking,  exempting  from  the  lien  of  the  judgment,  as 
against  judgment  creditors,  and  purchasers  and  mortgagees 
in  good  faith,  the  real  property  or  chattels  real,  upon  which 
the  judgment  is  a  lien,  or  a  portion  thereof,  specifically  des- 
cribed m  the  order.  If  all  the  property,  subject  to  the  lien,  is 
so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of 
the  judgment,  in  each  place  where  it  appears  in  the  docket- 
book,  substantially  as  follows :  *'  Lien  suspended  upon  appeal 
See  order  entered  ; "  adding  the  proper  date.  If  a  portion 
only  is  exempted,  the  order  must  direct  the  clerk  to  make,  in 
like  manner,  an  entry,  substantially  as  follows  :  "  Lien  parti- 
ally suspended  upon  appeal.  See  order  entered ; "  adding  the 
proper  date.  The  clerk  must,  when  he  files  the  motion  papers, 
and  enters  the  order,  make  the  entry  or  entries  in  the  docket- 
book,  as  required  by  the  order. 

§  1257,  Where  an  order  is  made,  as  prescribed  in  the 
last  section,  by  the  supreme  court  or  by  a  county  court,  it 
operates  as  a  suspension  of  the  lien  upon  property  situated  in 
tne  county,  where  the  judgment-roll  is  fllea,  from  the  time 
when  the  order  is  entered,  and  the  proper  entry  made  in  the 
docket-book.  If  the  property  exempted  is  situated  in  another 
county,  or  if  the  order  was  made  by  a  court,  other  than  the 
supreme  court  or  a  county  court,  the  order  operates  as  a  sus- 

Sension.  from  the  time,  when  the  proper  entry  is  made  in  the 
ocket-book,  kept  by  the  clerk  of  that  county,  as  prescribed 
in  the  next  section. 

§  1258.  The  clerk,  with  whom  the  order  is  entered, 
must,  upon  payment  of  his  fees  therefor,  furnish  to  the  party 
who  obtained  the  order,  one  or  more  transcripts,  attested  by 
his  signature,  of  the  docket  of  the  judgment,  including  the 
entry  made  upon  the  docket.  A  county  clerk,  in  w^hose  office 
the  judgment  is  docketed,  must,  upon  payment  of  his  fees 
therefor,  immediately  file  such  a  transcript;  and  make  an 
entry  upon  the  docket  of  the  judgment,  in  each  place  where 
it  appears  in  his  docket-book,  substantially  as  follows  :  "  Lien 
suspended,"  or,  "  Lien  partially  suspended,"  according  to  the 
entry  upon  the  original  docket,  and  also,  "  See  transcript 
filed  ; "  adding  the  proper  date. 

87  N.  Y.  10.  §  1259.  At  any  time  after  a  judgment,  which  has  ceased 
to  be  a  lien,  as  prescribed  in  the  last  three  sections,  is  affirm- 
ed, or  the  appeal  therefrom  is  dismissed,  the  lien  thereof  may 
be  restored,  as  follows  : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of 
tlie  new  docket ;  and  he  must  write  upon  the  new  oocket,  tlie 
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words,  "  Lien  restored  by  redocket ; "  adding-  the  date  of  re- 
docketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a 
county  clerk,  in  whose  offlcfe  an  entry  of  the  suspension  of  th6 
lien  has  been  made,  as  prescribed  in  the  last  two  sections  ; 
and  thereupon  the  judgment  must  be  docketed  by  him  anew, 
in  the  order  of  the  priority  of  the  new  docket.  The  clerk  who 
so  redockets  the  judgment,  must  make  an  entry  upon  the 
new  docket,  substantially  as  follows :  **  Lien  restored  by  re-* 
docket.  See  transcript  filed  ; "  adding  the  date  of  redocket- 
ing^in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  un- 
expired period  thereof,  as  if  the  order  had  not  been  made  ; 
but  with  like  effect  only,  as  against  iudgment  creditors,  pur- 
chasers, and  mortgagees  in  good  faith,  as  if  the  judgment  nad 
then  been  first  docketed. 

§  1260.  The  docket  of  a  iudgment  must  be  cancelled  and 
discharged  by  the  clerk,  in  whose  office  the  judgment-roll  is 
filed,  upon  filing  with  him  a  satisfaction-piece,  describing  the 
judgment,  and  executed  as  follows  : 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision, 
the  satisfaction-piece  must  oe  executed  by  the  party,  in  whose 
favor  the  judgment  w-as  rendered,  or  his  executor  or  adminis- 
trator; or,  if  it  is  made  within  two  years  after  the  filing  of 
the  judgment-roll,  by  the  attorney  of  record  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoked,  a 
satisfaction  by  him  is  not  conclusive,  against  the  person  en- 
titled to  enforce  the  judgment,  in  respect  to  a  person,  who 
had  actual  notice  of  the  revocation,  before  a  payment  on  the 
iudgment  was  made,  or  a  purchase  of  property  bound  there- 
by was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  adminis- 
trator, has  been  filed  in  the  clerk's  office,  the  satisfaction- 
piece  must  be  executed  by  the  person,  who  appears,  from  the 
assignment,  or  from  the  last  of  the  subsequent  assignments, 
if  any,  so  filed,  showing  a  continuous  chain  of  title,  to  be  the 
owner  of  the  judgment ;  or  by  his  executor  or  admistrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in 
fact,  in  behalf  of  a  person  authorized  to  execute  it,  other  than 
the  attorney  of  record,  an  instrument,  containing  a  power  ta 
acknowledge  the  satisfaction,  must  be  filed  with  the  satisfac- 
tion-piece, unless  it  has  been  recorded,  in  the  proper  book  for 
recording  deeds,  in  that  or  another  county  ;  in  which  case,  the 
satisfaction-piece  must  refer  to  the  recora,  and  the  clerk  may, 
for  his  own  indemnity,  require  evidence  of  a  record  remain- 
ing in  another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attor- 
ney miust  be  acknowledged,  before  the  clerk,  or  his  deputj^ 
and  certified  by  him  thereupon  ;  or  it  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county  where  it  is  filed. 

§  1261.  The  person,  entitled  to  enforce  a  judgment,  must 
execute,  and  acknowledge  before  the  proper  officer,  a  satis- 
faction-piece thereof,  at  the  request  of  the  judgment  debtor, 
or  of  a  person  interested  in  property  bound  by  the  judgment, 
upon  presentation  of  a  satisfaction-piece,  and  payment  of  the 
sum  oue  upon  the  judgment,  and  the  fees  allowed  by  law  for 
taking  the  acknowledgment  of  a  deed, 

§  1262.  [Am^d  1896,  ameridment  to  take  effect  Janvxiry  1, 
18^.]     A  person,  who  has  heretofore  executed,  or  hereatter 
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executes,  a  'written  assignment  of  a  judgment,  owned  by 
him,  without  acknowledging  the  execution  thereof,  before 
an  officer  authorized  to  take  the  acknowledgment  of  a  deed, 
must  so  acknowledge  it,  at  the  request  of  his  assignee,  or  of 
a  subsequent  absignee  thereof,  or  of  the  judgment  debtor, 
upon  presentation  of  the  assignment ,  and  payment  of  the 
officer's  fees. 

*  §  1263.  A  resident  of  the  State,  or  a  person  having  an 
office  within  the  State,  for  the  regular  transaction  of  business 
in  person,  who  becomes  the  owner  of  a  judgment,  by  virtue 
of  a  general  assignment  for  the  benefit  of  creditors,  or  of  an 
appointment  as  a  receiver,  or  trustee  or  assignee  of  an  insol- 
vent debtor  or  bankrupt,  may  file  with  the  clerk,  in  whose 
office  the  judgment-roll  is  filed,  a  notice  of  the  assignment,  or 
of  his  appointment,  and  of  his  ownership  of  the  judgment 
The  notice  must  be  subscribed  by  him,  adain<»  to  his  signature 
his  place  of  residence,  and  also,  if  he  resides  without  the 
State,  his  office  address.  A  notice  so  filed  has  the  same  force 
and  effect,  for  the  purposes  of  this  article,  as  if  it  was  an  as- 
signment of  the  judgment. 

§  1 264.  "Where  an  execution  is  returned,  wholly  or  partly 
satisfied,  the  clerk  must  make  an  entry  of  the  satisfaction,  or 
partial  satisfaction,  in  the  docket  of  the  judgment,  upou  which 
it  was  issued.  Thereupon  the  judgment  is  deemed  satisfied,  to 
the  extent  of  the  amount  returned  as  collected,  unless  the  re- 
turn is  vacated  by  the  court. 

tl265.  Where  an  execution  is  returned  wholly  unsatis- 
,  the  clerk  must  immediately  make,  in  the  docket  of  the 
judgment,  upon  which  it  was  issued,  an  entry  of  the  fact, 
stating  the  time  when  the  execution  was  returned. 

§  1266.  A  sheriff,  upon  being  paid  the  full  amount  due 
upon  an  execution  in  his  hands,  must  immediately  indorse 
thereupon  a  return  of  satisfaction  thereof.  He  must  also  de- 
liver, to  the  person  making  the  payment  upon  the  latter*s 
request,  and  payment  of  the  fees  allowed  by  law  therefor,  a 
certified  copy  of  the  execution,  and  of  the  return  of  satisfac- 
tion thereupon :  which  may  be  filed  with  the  clerk  of  the 
same  county,  wno  must  thereupon  cancel  and  discharge  the 
docket  of  the  judgment,  as  ir  the  judgment-roll  was  filed  ia 
his  office,  and  the  execution  was  returned  to  him,  as  satisfied. 
But  this  section  does  not  exonerate  the  sheriff,  from  his  duty 
to  return  the  execution,  to  the  clerk  with  whom  the  judgment- 
roll  is  filed. 

§  1267.  The  clerk  of  a  county,  with  whom  a  judgment 
has  been  docketed,  must  cancel  and  discharge  the  docket 
thereof,  upon  the  filing,  with  him^  of  a  certificate  of  the 
clerk,  with  whom  the  judgment-roll  is  filed,  showing  that  the 
judgment  has  been  reversed,  vacated,  or  satisfied  of  record; 
or  the  certificate  of  the  clerk  of  the  county,  with  whom  a  copy 
of  an  execution,  and  of  a  return  of  satisfaction  thereupon, 
have  been  filed,  as  prescribed  in  the  last  section,  showing  that 
they  have  been  so  filed,  and  the  docket  cancelled  and  dis- 
charged accordingly. 

C.  322  n!     '       §  1268.  At  any  time  after  two  years  have  elapsed,  since 
14  Hun,' 585.  a  bankrupt  was  discharged  from  his  debts,  pursuant  to  the 
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acts  of  Congress  relating  to  bankruptcy j^he^may  a.pply,upon    62  How.  Pr. 


^_  _,, ^         171. 

lo  DC  canceiieu.  ttuu.  \Aiov/iAc*4 g^vA  V*  m.-^^^.^.    *....  appears  tnat   -4q'    * 
he  has  been  discharged  from  the  payment  of  that  judgment,    f  JJjj  ^  ^^ 
an  order  must  be  made  accordingly ;  and  thereupon  the  clerk  '   *      * 

must  cancel  and  discharge  the  docket  thereof,  as  if  the  prop- 
er satisfaction-piece  of  the  iudgment  was  filed.  Notice  of 
the  application,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  to  the  judgment  creditor,  un- 
less his  written  consent  to  the  granting  of  the  order,  with 
satis^'actory  proof  of  the  execution  thereof,  and,  if  he  is  not 
the  party  in  whose  favor  the  judgment  was  rendered,  that  he 
is  the  owner  thereof,  is  presented  to  the  court,  upon  the  ap- 
plication. 

8  1269 .  A  court  of  record  has  the  same  power  and  juris- 
diction, concerninor  the  docket  of  its  judgments,  kept  by  a 
county  clerk,  which  it  has  concerning  the  docket,  kept  by  its 
own  clerk.  It  may  direct  that  such  a  docket  be  amended ;  or 
that  its  judgment,  there  docketed,  be  docketed  nunc  pro 
tunc. 

S  1270.  Upon  the  presentation,  to  the  clerk  of  a  court  of 
record  of  an  assignment  of  a  judgment,  entered  in  his  office, 
executed  by  a  person  entitled  to  satisfy  the  jud^nent,  as 
prescribed  in  section  one  thousand  two  hundred  and  sixty  of 
this  act,  and  otherwise  executed  as  prescribed  in  that  section, 
with  respect  to  a  satisfaction-piece,  and  upon  payment  of  the 
fees,  allowed  by  law,  for  filing  a  transcript,  aad  docketing  a 
iudgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make,  upon  the  docket  of  the  iudgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing ;  or,  if  he  keeps 
a  separate  book  for  the  entry  of  alignments  of  judgments, 
an  entry,  referring  to  the  page  of  the  book,  where  the  filing 
of  the  assignment  is  noted. 
§  1271.  [iJepcaZed  1879.1 

8  1272    This  article  applies  only  to  a  judgment  wholly   6  lUac.  399. 
or  partly  for  a  sum  of  money,  or  directing  the  paynient  of  a 
sum  of  money  ;  and  to  an  execution  issued  upon  such  a  judg- 
ment. 

TITLE  IL 
Judgments  taken  without  process. 

Abticlb  1.  Confession  of  judgment. 

2.  Submission  of  a  controversy,  upon  facts  admitted. 

ARTICLE  FIRST. 

Confession  op  Judgment. 

3  1273.  Judgment   may  be  con-  ing  and  enforcing  the 

^  feSkcd.      Married    wo-       ^  judgment. 

man  may  confess.  g  1277.  Execution,     where     the 

m4   Statement;  form  thereof.  judgment  is  not  all  due. 

i?5    Statement  to  be  filed,  and  1278.  Confession  by  one  of  sev-  ^ 

judgment  entered.  eral  joint  debtors.  \  %•  9  7 

1276.  Judgment  roll;   docket- 

8  1273.  rAm'dl877.]    A  judgment  by  confession  may  be  59  State  Rep. 
entered,  without  action,  either  for  money  due  or  to  become  517. 
due  or  to  secure  a  person  against  contingent  liability  m  be- 
half of  the  defendant,  or  both,  as  prescribed  m  this  article. 
A  married  woman  may  confess  such  a  judgment  it  the  debt 
wjS  contracted  for  the  benefit  of  her  separate  estate,  or  in 
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the  course  of  any  trade  or  other  business,  carried  on  by  her 

on  her  sole  and  separate  account. 
27  Hiin  noi         §  1274.  A  written  statement  must  be  made  and  signed 
128  N  Y  isT.  by  the  defendant,  to  the  following  effect : 

1.  It  must  state  the  sum,  for  which  judgment  may  be  en- 
tered, and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  to 
■^>^''^'S"PP*   become  due,  it  must  state  concisely  the  facts,  out  of  which 

m  N  Y  439    *'^®  ^^^^  arose ;  and  must  show,  that  the  sum  confessed  there- 
-  ^   i  c  i?  Vr  .,'   for  is  justly  due,  or  to  become  due. 

/  ^  ^  .  fu  5  c^  ^.  3.  It  the  judgment  to  be  confessed  is  for  the  purpose  of  se- 
curing the  plaintifiF,  against  a  contingent  liability,  it  must 
state  concisely  the  facts,  constituting  the  liabiUty ;  and  must 
show,  that  the  sum  confessed  therefor  does  not  exceed  the 
amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defend- 
ant, to  the.effect,  that  the  matters  of  fact  therein  set  forth  are 
true. 

§  1275*  [Am^d  1895,  amendment  to  take  effect  January  1, 
1896.}  At  any  time  within  three  years  after  the  statement  is 
verified,  it  may  be  filed  with  a  county  clerk,  or,  where  the 
sum  for  which  judgment  is  confeFsed,  does  not  exceed  two 
thonsand  dollars,  exclusive  of  interest  from  the  time  of 
making  the  statement,  with  the  clerk  of  the  city  court  of  the 
city  of  New  York.  Thereupon  the  clerk  must  enter,  in  like 
manner  as  a  judgment  is  entered  in  an  action,  a  judgment 
for  the  sum  confessed,  with  costs  which  he  must  tax,  to  the 
amount  of  fiftt en  dollars,  besides  disbursements  taxable  in 
an  action.  If  the  statement  is  filed  with  a  county  clerk,  the 
-  j  udgmcnt  must  be  entered  in  the  supreme  court;  if  it  is  filed 
with  the  clerk  of  another  court  specified  in  this  section,  the 
judgment  must  be  entered  in  the  court  of  which  he  is  clerk. 
But  a  judgment  shall  not  be  entered  upon  such  a  statemeiit, 
after  the  defendant's  death. 

§  1276.  [^?n'c?  1879.]  The  clerk,  immediately  after  en- 
tering the  judgment,  must  attach  togather*  and  file  the  state- 
ment, as  verified,  and  a  copy  of  the  judgment,  which  consti- 
tute the  judgment-roll.  The  judgment  may  be  docketed,  and 
enforced  against  property,  in  the  same  manner,  and  with  the 
same  effect,  as  a  judgment  in  an  action,  rendered  in  the  same 
court ;  and  each  provision  of  law,  relating  to  a  judgment  in 
an  action,  and  the  proceedings  subsequent  thereto,  apply  to  a 
judgment  thus  taken. 

62  Hud  561.  §  1277.  Where  the  debt,  for  which  the  judgment  is  ren- 
*  '  dered,  is  not  all  due,  execution  may  be  issued,  upon  the  judg- 
ment, for  the  collection  of  the  sum  which  has  become  due. 
The  execution  must  be  in  the  form  prescribed  by  law,  for  an 
execution  upon  a  judgment  for  the  full  amount  recovered ; 
but  the  person  whose  name  is  subscribed  to  it,  must  indorse 
thereupon  a  direction  to  the  sheriff,  to  collect  only  the  sum 
due,  stating  the  amount  thereof,  with  interest  thereon,  and 
the  costs  oi  the  judgment.  Notwithstanding  the  issuing  and 
collection  of  such  an  execution,  the  judgment  shall  remain  as 
security  for  the  sum  or  sums  to  become  due,  after  the  execu- 
tion is  issued.  When  a  further  sum  becomes  due,  an  execu- 
tion may,  in  like  manner,  be  issued  for  the  collection  thereof ; 
and  successive  executions  may  be  issued,  as  further  sums  be- 
come due. 


*  So  la  orlKinal. 
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§  12Y8.  One  or  more  joint  debtore  may  confess  a  judg^ 
nient  for  a  joint  debt,  due  or  to  become  due.  Where  all  the 
joint  debtors  do  not  unite  in  the  confession,  the  judgment 
must  be  entered  and  enforced  against  those  only  who  confess- 
ed it ;  and  it  is  not  a  bar  to  an  action  against  all  the  joint 
debtois,  upon  the  same  demand. 

20  Abb.  N.  C.  321 ;  29  N.  Y.  State  Rep.  258. 

ARTICLE  SECOND. 

Submission  op  a  Controversy,  upon  Facts  adutted. 

2  12/9.  Controversy,  how  submit-  come.i  an  action. 

ted  without  process.  |  1281.  Subsequent    proceedlffRtf 
1280.  Papers  to  be  filed;  eon»  regulated, 

trovers}^  thereupon  be- 

§  1279.  The  parties  to  a  question  in  diflfereace,  wWck 
might  be  the  subject  of  an  action,  being  of  full  age,  may 
agree  upon  a  case,  containing  a  statement  of  the  facts,  upoa 
wnich  the  controversy  depends ;  and  may  present  a  writtea 
submission  thereof  to  a  court  of  record,  which  would  bav9 
jurisdiction  of  an  action,  brought  for  the  same  cause*  The  case 
must  be  accompanied  with  the  affldavitof  one  of  the  parties,  to 
the  effect,  that  the  controversy  is  real ;  and  that  the  submis- 
sion is  made  in  good  faith,  for  the  purpose  of  determining  the 
rights  of  the  parties.  The  submission  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed,  to  be  re- 
corded in  the  county  where  it  is  filed.  T  G  >+v^vw  -i.-^  % 

§  1280.  The  case,  submission,  and  affidavit,  must  be  filed 
in  the  office  of  the  clerk  of  the  court,  to  which  tne  submission 
is  made.  If  the  submission  is  made  to  the  supreme  court, 
they  must  be  filed  in  the  office  of  the  county  clerk,  if  any, 
specified  in  the  submission  ;  If  no  county  clerk  js  so  specified, 
they  may  be  filed  in  the  office  of  any  county  clerk.  The  fil- 
ing is  a  presentation  of  the  submission  ;  ana  thenceforth  the 
controversy  becomes  an  action  ;  and  each  provision  of  law, 
relating  to  a  proceeding  in  an  action,  applies  to  the  subse- 
quent proceeaings  therein,  except  as  otherwise  prescribed  in 
we  next  section. 

^  128  !•  [  Am* d  1895,  amendment  to  take  effect  January  1, 
18%.]  An  order  of  arrest,  an  injunction,  or  a  warrant  of 
attachment,  can  not  be  granted  in  snch  an  action;  the  costs 
thereof  are  always  in  tho  discretion  of  the  court,  but  co-^ts 
cau  not  be  taxed,  for  any  proceedings  before  notice  of  trial; 
the  action  mnst  be  tried  by  the  court,  upon  the  case  alone; 
and  the  case,  snbmissioo,  affidavit,  and  a  certified  copy  of 
the  judgment,  and  of  auy  order  or  paper  necessarily  affecting 
the  judgment,  constitute  the  judgment-roll.  Iftheactionis 
in  the  supreme  court  it  must  be  tried  and  judgment  rendered 
by  the  appellate  division  thereof,  and  if  in  the  city  court  of 
the  city  uf  New  York,  it  must  be  tried,  and  judgment 
rendered  at  the  general  term  thereof.  If  the  statement  of 
facts  contained  in  the  case,  is  not  sufficient  to  enable  the 
court  to  render  judgment,  an  order  must  be  made  dismissing 
the  sabmission,  without  costs  to  either  party;  unlcKs  the 
court  p«rmits  the  parties,  or,  in  a  proper  case,  their  repror 
sentatives,  to  file  an  additional  statement,  which  it  may  do, 
in  its  discretion,  without  prejudice  to  the  original  statement. 

TITLE  III. 

VcLcating  or  setting  aside  a  judgment,  for  irregtdarity  or 

error  in  fact. 

f  1282  Motion  to  set  aside  judg-  g  1283.  Motion  to  set  aside  Judg- 
ment for  irregularity  ;  ment  for  error  in  fact ; 
when  it  may  be  heardl.  when  it  maybe  madtt 

^^^^^^^^  by  party. 


59  How.  Ph 
379 

93  N.  Y.  349< 
31  Han,  :{90. 
9  N.  Y,  Stat9 
Rep.  64'i. 
123  N.Y.  116l 
29  Abb.  N  CV 
403. 


sUiaceo^ 

10  Week. 
Dlg.STS. 

11  WfteL 
Dig.  186. 
92  N.  Y.622fS 
95  Id.  657. 
42  Hun,  699. 
7N.  Y.8Ut€ 
Rep.  685. 
114  N.Y.  518. 
18aN.Y.au9. 
136  NY.  406^ 
581;  137  Id. 
589. 

10  Week. 
Dig.27S. 


8  Misc.  606. 


r 
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2  1284.  Id.;  after  a  party's  death.  menfc  ha?  been  convey- 

1285.  Id.;    by  a  persoo  not   a  ed. 

party.  g  1289.  How  notice  given  under 

1286.  Id.;  when  several  parties  this  title. 

are  entitled  to  move.  1290.  Within  what  time  motion 

1287.  To  whom  notice   of  the  to  be  made. 

motion  must  be  given.  1291.  Exceptions  in    cases   of 

1288.  Id.;    when  real  property  disability. 

recovered  by  thejudg-  1292.  Restitution;     when     di- 

rected. 

78N.  Y.  362;  §  1282.  A  motion  to  set  aside  a  final  judgment,  for  ir- 
98  Id.  434.  *  regularity,  shall  not  be  heard,  after  the  expiration  of  one 
3  N.Y.Supp.  year  since  the  filing  of  the  judgment-roll ;  unless  notice  thei*e- 
120.  of  is  ^iven  for  a  day  within  the  vear,  and  either  the  hearing 

^^*  X  V  ofti  ^^  adjourned,  by  one  or  more  orders,  until  after  the  expiration 
a?A?i7N  n  o^  the  year;  or  the  term,  for  which  it  is  thus  noticed,  is  not 
417^  8  Miso  held.  In  the  latter  event,  the  motion  may  be  re-noticed  for, 
482.'  *  and  heard  at,  the  next  term  at  which  it  can  be  made,  held  not 

less  than  ten  days  after  the  day,  when  the  first  term  was  ap- 
pointed to  be  held. 

78  N.  Y.  362.  §  1283.  A  motion  to  set  aside  a  final  judgment,  rendered 
3  N.Y.  Supp.  in  a  court  of  record,  for  error  in  fact,  not  arising  upon  the 
120.  trial,  may  be  made  by  the  party  against  whom  it  is  rendered; 

or,  if  an  execution  has  not  been  issued  thereon,  and  the  judg- 
ment has  not  been  wholly  or  partly  satisfied  or  enforced,  by 
the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  like  motion  may  be  made,  after  the  death  of  a 
party  entitled  to  make  it,  as  prescribed  in  the  last  section,  by 
the  following  persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chat- 
tel, or  an  interest  in  real  property,  which  is  declared  by  law 
to  be  assets,  the  motion  may  be  made  by  his  executor  or  ad- 
ministrator. 

2.  Where  the  judgment  awards  real  property,  or  the  pos- 
session thereof,  or  where  the  title  to  or  an  estate  or  interest  in 
real  property  is  determined  or  affected  thereby,  the  motion 
may  DC  made  by  the  heir  of  the  decedent,  to  whom  the  real 
property  descended,  or  might  have  descended,  or  by  the  per- 
son to  whom  he  devised  it. 

8.  Where  the  judgment  is  rendered  against  or  in  favor  of 
two  or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
survivor,  and  the  person  who  would  have  oeen  entitled  to 
make  it,  if  the  judgment  had  been  rendered  in  favor  of  or 
against  the  decedent  only. 

§  1285.  A  motion  may  be  made,  either  before  or  after 
the  death  of  the  defendant,  by  a  person,  who  is  not  a  part}', 
to  set  aside,  for  error  in  fact,  not  arising  upon  the  trial,' a 
judgment,  rendered  in  an  action  against  a  tenant  for  life,  or 
for  years,  awarding  real  property,  or  the  posses.sion  of  real 
property,  in  which  the  person  making  the  motion  has  an 
estate,  or  interest,  in  reversion  or  remainder. 

§  1286.  Where  two  or  more  persons  are  entitled  to  move 
to  set  aside  a  judgment,  as  prescribed  in  the  last  three  sec- 
tions, one  or  niore  of  them  may  move  separately  ;  but,  in  that 
case,  notice  of  the  motion  must  be  given  to  those  who  do  not 
join  therein,  in  like  manner  as  if  they  were  adverse  parties. 

§  1287.  Notice  of  a  motion  to  set  aside  a  final  judgment, 
for  error  in  fact,  not  arising  upon  the  trial,  must  he  given  to 
the  adverse  party,  or,  in  case  of  his  death,  to  each  person  who 
might  have  movea,  as  against  the  moving  party,  to  set  aside 


U  1288-1293      feETtlKa  JX^DGMfiNf  ASlDEl.  260 

the  judgment  for  the  same  cause,  as  prescribed  in  this  title. 
Where  the  motion  is  made  by  the  party  against  whom  the 
judgnxent  is  rendered,  or  by  his  heir,  devisee,  executor,  or  ad- 
ministrator, service  of  the  notice,  upon  the  attorney  of  record 
for  the  party,  in  whose  favor  the  judgment  is  rendered,  has 
the  like  effect,  as  if  it  was  served  upon  the  party. 

§  1288.  Where  the  judgment  awards  real  property,  or 
the  possession  thereof,  or  where  the  title  to,  or  an  estate  or 
interest  in,  real  property  is  determined  or  affected  thereby, 
and  the  real  property,  or  estate,  or  interest  therein,  has  been 
conveyed,  by  the  adverse  party,  more  than  eight  days  before 
the  hearing  of  the  motion,  notice  of  the  motion  must  also  be 
given  to  each  actual  occupant  of  the  property,  claiming  under 
the  conveyance. 

§  1280.  Notice  must  be  given,  in  a  case  specified  in  this 
title,  by  personal  service  of  a  written  notice,  or  of  an  order  to 
show  cause  why  the  motion  should  not  be  granted  ;  or,  if  a 
person  entitled  to  notice  cannot,  with  due  diligence,  be  found 
within  the  State,  in  any  manner  which  the  court,  or  a  judge 
thereof,  directs  in  an  order  to  show  cause,  or  which  the  court 
directs  in  a  subsequent  order. 

§  1290.  A  motion  to  set  aside  a  final  judgment,  for  error  73  N.  Y.  862. 

in  lact,  not  arising  upon  the  trial,  shall  not  be  heard,  except  3  Redf.*477. 

as  specified  in  the  next  section,  after  the  expiration  of  two  83  Han,  354; 

years  since  the  filing  of  the  judgment-roll,  unless  notice  there-  ^^ ^  5f** 

of  is  given,  for  a  dav  within  the  two  years  ;  and  either  the  3  N.Y.8upp. 

hearing  is  adjourned,  by  one  or  more  orders,  until  after  the  joi'jf  v  otn 

expiration  of  the  two  years  ;  or  the  term,  for  which  it  is  thus  JSaSi)  N  c 

noticed,  is  not  held.    In  the  latter  event,  the  motion  may  be  404.     '       * 
re-noticed  for,  and  heard  at,  the  next  term  at  which  it  can  be 
made,  held  not  less  than  ten  days  after  the  day,  when  the 
first  term  was  appointed  to  be  held. 

§  1 29 1 .  If  the  person  against  whom  the  judgment  is  ren-   m  Abb.  W.O. 
dered,  is.  at  the  time  of  filing  the  judgment-roll,  either  404. 

i.   witnin  the  age  of  twenty-one  years  ;  or  TO  Htm,  802. 

2.  Insane  ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon 
conviction  of  a  criminal  ofiFence^  for  a  term  less  than  for  hfe  ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time^  limit- 
ed by  the  last  section  ;  except  that  the  time  within  which  the 
motion  may  be  heard,  cannot  be  extended  more  than  five 
years  by  such  a  disability  nor,  in  any  case,  more  than  one 
year  after  the  disability  ceases. 

§  1292.  WTiere  a  judgment  is  set  aside  for  any  cause,   132N.T.363. 
upon  motion,  the  court  may  direct  and  enforce  restitution,  in  7  Miac.  26. 
liKe  manner,  with  like  effect,  and  subject  to  the  same  condi- 
tions, as  where  a  judgment  is  reversed  upon  appeal. 
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CHAPTER  XII. 
APPEALS. 

TITLE  I. — GrENERAL,  PROVISIONS,  RELATING  TO  THE    APPEALS 
PROVIDED  FOR  IN  THIS  CHAPTER. 

TITLE  II. — Appeal  to  the  coitrt  op  appeals. 
TITLE  IIL— Api'EAL  to  the  supreme  court  from  an  infe- 
rior COURT.. 

^ITLE  IV. — Appeal  to  the  appellate  division    of    the 

supreme  COURT. 

TITLE  V. — Appjcal  from  a  final  determination  in  a  spec- 
ial proceeding. 

TITLE  L 

Oenercd  provisionSf  relating  to  the  appeals  provided  for  in 

this  chapter. 


I  1293. 

1294. 
1295. 


1296. 


29Abb.N.C. 
479. 

IION.Y.502. 
r28N.Y.426. 
29Abb.N.C. 
430. 

27  Hun,  18. 
100N.Y.243. 


Wrils  of  error  abolish- 
ed. 

When   party  may  appeal. 

Parties  to  appeal  ;  how 
designated.  Title  of 
cause. 

When  a  person  entitled 
to  become  a  party  may 
appeal. 

1297.  Appeal     when     adveree 

party  has  died. 

1298.  Proceed ingf,  when  party 
dies  pending  appeal. 

Order  of  substitution. 

Appeal,  how  taken. 

When  notice  of  appeal  to 
specify     interlocutory 
judgment,  etc. 
1302.  Proceedings,  if  attorney 
or  party  not  found. 

Defects  in  proceedings 
may  be  supplied. 

Order  appealed  from 
must  be  entered.  Pro- 
ceedings to  compel 
entry. 

1305.  Security  may  be  waived. 

1306.  Deposit,  in  lieu  of  under- 

taking. 

1307.  Undertaking     must     be 

filed. 

1308.  New  undertaking  to   be 

given,   when    sureties 
are  insolvent,  etc. 

1309.  Action  upon  undertaking, 


1299. 
1300. 
1301. 


1303. 
1304. 


when  not  to  be  bronjirht, 
§  1310.  When   appeal   Pt4iys  pro- 
ceedings ;  effect  there- 
of. 

1311.  Levy  upon  personal  prop- 

erty, when  superseded 
by  appeal. 

1312.  Court  may  limit  amount 

of  security  in  cer-tain 
ca«»es. 

1313.  No  security  necessarVjOn 

appeal  by  the  people, 
etc. 

1314.  Id.;  on  appeal  by  munici- 

pal corporation. 

1315.  Papers  to  be  tran.<*mitted 

to  appellate  court. 

1316.  Interlocutory  judgment, 

or  intermediate  order, 
may  be  reviewed. 

1317.  Judgmentor  order  on  ap- 

peal. 

1318.  When  no  appeal  lies  from 

judgment  of  reven^^al. 

1319.  Mode  of  enforcing  affirm- 

ed or  modified  judg^ 
ment. 

Id.;  as  to  order. 

Mode  of  cancelling  dock- 
et of  reversed  or  modi- 
fiedjudgment. 

Id.;  when  reversal,  etc., 
was  by  court  of  appeal^). 

Restitution;  when  award- 
ed. 


1320. 
1321. 


1322. 
1323. 


§  1293.  The  writ  of  error  in  a  civil  action  or  special  pro- 
ceeding has  been  abolished. 

g  1 204.  A  party  aggrieved  may  appeal,  in  a  case  pre- 
scribed in  this  chapter,  except  where  the  judgment  or  order, 
of  which  he  complains,  was  rendered  or  made  upon  his  de- 
fault. 7J^/<-,^^. 

§  1295.  The  party  or  person  appealing  is  designated  as 
the  appellant,  and  the  adverse  party  as  the  respondent.  After 
an  appeal  is  taken  to  another  court,  the  name  of  the  appellate 
court  must  be  substituted,  for  that  of  the  court  below,  in  the 
title  of  the  action  or  special  proceeding,  and  in  any  case,  the 
name  of  the  county,  if  it  is  mentioned,  may  be  omitted ;  othei;' 


J 
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wise  the  title  shall  not  be  changed,  m  consequence  of  the  ap- 
peal. 

§  1 296.  A  person  aggrieved,  who  is  not  a  party,  but  is 
entitled  by  law  to  be  substituted,  in  place  of  a  party  ;  or 
who  has  acquired,  since  the  making  of  the  order,  or  the  ren- 
dering of  the  judgment  appealed  from,  an  interest,  which 
would  have  entitled  him  to  be  so  substituted,  if  it  had  been 
previousl  V  acquired,  may  also  appeal,  as  prescribed  in  this 
chapter,  for  an  appeal  by  a  party.  But  the  appeal  cannot  be 
heard  until  he  has  oeen  substituted  in  place  of  the  party ;  and 
if  he  unreasonably  neglects  to  procure  an  order  of  substitu- 
tion, the  appeal  may  be  dismissed,  upon  motion  of  the  re- 
spondent. 

§  1297.  Where  the  adverse  party  has  died,  since  the 
making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealed from,  or  where  the  judgment  appealed  from  was 
rendered,  after  his  death,  in  a  case  prescribed  by  law,  an 
appeal  may  be  taken,  as  if  he  was  living ;  but  it  cannot  be 
heard,  until  the  heir,  devisee,  executor,  or  administrator,  as 
the  case  requires,  has  been  substituted  as  the  respondent.  In 
such  a  case,  an  undertaking  required  to  perfect  the  appeal, 
or  to  stay  the  execution  of  the  judgment  or  order  appealed 
from,  must  recite  the  fact  of  the  adverse  party's  death  ;  and 
the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

§  1298.  [^m'dl877.]  Where  either  party  to  an  appeal  5  week, 
dies,  before  the  appeal  is  heard,  or  has  heretofore  died,  and  Dig.  2C7. 
the  appeal  has  not  been  heard,  if  an  order,  substituting  another  119  N.  Y .  117. 
person  in  his  place,  is  not  made^  within  three  months  after  his 
death,  or,  where  he  has  heretoiore  died,  within  three  months 
after  this  section  takes  effect,  the  court,  in  which  the  appeal 
is  pending,  may,  in  its  discretion,  make  an  order,  requiring 
all  persons  interested  in  the  decedent's  estate,  to  snow  cause 
before  it,  why  the  judgment  or  order  appealed  from  should 
not  be  reversed  or  affirmed,  or  the  appeal  dismissed,  as  the 
case  reauires.  The  order  must  specify  a  day,  when  cause  is 
to  be  snown,  which  must  be  not  less  than  six  months  after 
making  the  order ;  and  it  must  designate  the  mode  of  giving 
notice  to  the  persons  interested.  Upon  the  return  day  of  the 
order,  or  at  a  subsequent  day.  appomted  by  the  court,  if  the 
proper  person  has  not  been  substituted,  the  court,  upon  proof, 
Dy  affidavit,  that  notice  has  been  given,  as  required  oy  tne  or- 
der, may  reverse  or  affirm  the  judgment  or  order  appealed  from 
or  dismiss  the  appeal,  or  make  such  further  order  m  the  prem- 
ises, as  justice  requires. 

§  1 299.  Where  the  appeal  is  from  one  court  to  another^ 
an  application  for  an  order  of  substitution,  as  prescribed  by 
the  last  three  sections,  must  be  made  to  the  appellate  court. 
Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  State,  upon  the  proper  represen- 
tatives of  the  decedent,  an  order  of  substitution  may  be  made, 
upott  the  application  of  the  surviving  party. 

§  1300.  An  appeal  must  be  taken,  by  serving,  upon  the  76N.Y.  itKi 
attorney  for  the  adverse  party,  as  prescribed  in  article  third  ^  l^^'Xi  ^'-^ 
of  title  sixth  of  chapter  eighth  of  this  act,  and  upon  the  clerk, 
with  whom  the  ^judgment  or  order  appealed  from  is  entered, 
by  filing  it  in  his  office,  a  written  notice,  to  the  effect,  that 
the  appellant  appeals  from  the  judgment  or  prd^r,  of  f ropi  f^ 
^Ipedned  part  tnerepf . 
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104NY  394*       §  1301.  Where  the  appeal  is  Trom  a  final  judgment  or 
121  Id  156.*   from  a  final  order  in  a  special  proceeding,  and  tne  appellant 
.   *      *     intends  to  bring  up,  for  review  thereupon,  an  interlocutory 
judgment^  or  an  intermediate  order,  he  must,  in  the  notice  of 
appeal,  distinctly  specify  the  interlocutory  judgment,  or  in- 
termediate order,  to  be  reviewed, 

§  1302.  If  the  attorney  for  the  adverse  party  is  dead  ;  or 
if  he  has  been  removed,  and  notice  of  the  removal  has  been 
served  upon  the  appellant's  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place  ;  or  if,  for  any  reason, 
service  of  a  notice  of  appeal,  upon  the  proper  attorney  for  the 
adverse  party,  cannot,  with  due  diligence,  be  made  within 
the  State,  the  notice  of  appeal  may  be  served  upon  the  re- 
spondent, in  the  manner  prescribed  by  law  for  ser\dng  it 
upon  an  attorney.  If  personal  service  upon  the  respondent 
cannot,  with  due  dihgence,  be  so  made  within  the  State, 
the  notice  of  appeal  may  be  served  upon  him,  and  notice 
of  the  subsequent  proceedings  may  be  given  to  himi,  as  di- 
rected by  a  judge  ot  the  court,  in  or  to  which  the  jippeal  is 
taken. 

§  1303.  Where  the  appellant,  seasonably  and  in  good 
12  Hun,  394.  faith,  serves  the  notice  of  appeal,  either  upon  the  clerk  or 
9Week.Dig.  upon  the  adverse  party,  or  nis  attorney,  but  omits,  through 
246.  mistake,  inadvertance,  or  excusable  neglect,  to  serve  it  upon 

Jl  Ho^-  **'■•   the  other,  or  to  do  any  other  act,  necessary  to  perfect  the  ap- 
24  Hun  642    P®^1>  ^^  ^  ^^^Y  ^^®  execution  of  the  -judgment  or  order  ap-  * 
SN.Y.Supp!    pealed  from;  the  court,  in  or  to  which  the  appeal  is  taken, 
447*  *         *   upon  proof,  by  affidavit,  of  the  facts,  may,  in  its  discretion, 

permit  the  omission  to  be  supplied,  or  an  amendment  to  be 

made,  upon  such  terms  as  justice  requires. 

§  1304.  An  appeal  cannot  be  taken  from  an  order  made 
by  a  judge,  out  of  court,  until  it  is  entered  in  the  office  of  the 
proper  clerk.  Where  such  an  order  has  not  been  so  entered, 
or  tne  papers,  upon  which  it  was  founded,  have  not  been  filed 
in  the  same  clerk's  office,  the  judge  who  made,  or,  if  he  is  ab- 
sent, or  unable  or  disqualified  to  act,  a  judge  of  the  court,  in 
or  to  which  an  appeal  therefrom  may  be  taken,  must,  upon 
the  application  of  a  party  or  other  person,  entitled  to  take 
such  an  appeal,  make  an  order,  requiring  tne  omission  to  be 
supplied,  within  a  specified  time  after  service  of  a  copy  of 
the  order  made  by  him.  Upon  proof,  by  affidavit,  that  a  copy 
of  the  latter  order  has  been  served,  and  that  the  omission  has 
not  been  supplied,  the  same  judge  majr  make,  upon  notice,  an 
order  revoking  and  annulling  the  original  order.  The  pro- 
visions of  the  last  section  but  one  apply  to  the  service  of  an 
order,  or  a  notice,  as  prescribed  in  this  section. 

§  1306.  An  undertaking,  which  the  appellant  is  required, 
by  this  chapter,  to  give,  or  any  other  act  which  he  is  so  re- 
quired to  do,  for  the  security  of  the  respondent,  may  be 
waived  by  the  written  consent  of  the  respondent. 

§  1306.  Where  the  appellant  is  required,  bv  this  chapter, 
to  give  an  undertaking,  he  may,  in  lieu  thereof,  deposit  with 
the  clerk,  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  sum  of  money,  equal  to  the  amount,  for  which  the 
undertaking  is  required  to  be  given.  The  deposit  has  the 
same  effect,  as  filing  the  undertaking  ;  and  notice  that  it  has 
been  made,  has  the  same  effect,  as  notice  of  the  filing  and  ser- 
vice of  a  copy  of  the  undertaking.  The  court,  wherein  tb* 
appeal  is  pending,  may  direct  the  mode,  in  which  the  money 
shall  be  kept  and  disposed  of,  during  the  pendency,  or  after 
the  determination  of  the  appeal. 


^ 
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§  1B07*  An  nnderiaking,  giyen  as  prescribed  in  this  chap- 
ter, mnst  be  filed  with  the  clerk,  with  whom  the  judgmeni 
or  order  appealed  from  Ih  entered. 


§  1308.  [-4m'dl895,  amendment  to  take  effed  January  1,  7aN.Y.6i8; 
18^6.]  The  court,  in  which  the  appeal  is  pending,  npon  109M.646. 
satisfactory  proof,  by  nffidavit,  that  since  the  execntion  of 
an  undertaking,  s^iyen  as  prescribed  in  this  chapter,  one  or 
more  of  the  sureties  therein  have  become  in  sol  vent;  or  that 
his  or  their  circumstances  have  become  so  precarious  that 
there  is  reason  to  apprehend  that  the  undertaking  is  not 
sufficient  for  the  security  of  the  respondent;  may  make  an 
order,  requiring  the  appelinnt  to  file  a  new  undertaking,  and 
to  serve  a  copy  thereof,  as  i  eqnired  with  respect  to  the 
original  undertaking.  If  the  appellant  fuils  so  to  do,  within 
twenty  days  after  the  service  of  a  copy  of  the  order,  or  such 
further  time  as  the  court  allows,  the  appeal  must  be  dis- 
missed, or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had 
not  been  given. 


101  N.Y.  289. 

§  1309*   [-4m'd  1894,  amendmmt  to  take  effect  September  1,   i'*  Civ.  Pro. 
1894.  ]  An  action  shallnot  be  maintained  upon  an  undertaking  ?^^^  ^  state 
given  upon  an  appeal,  taken  as  prescribed  in  tiUe  third,    Repfg. 
fourth  or  fifth  of  this  chapter,  until  ten  days  have  expired   us  Abb.  N. 
since  the  service  upon  the  attorney  for  the  appellant,  and  C.  428 
npon  the  sureties  on  such  undertaking,  of  a  wntten  notice  JJ  * 

of  the  entry  of  a  judgment  or  order,  affirming  the  judgment , 
or  order  appealed  from,  or  dismissing  the  appeaL  Such  ser- 
vice may  be  inade  by  mailing  such  notice  in  a  post-paid 
wrapper,  addressed  to  said  surety  or  sureties  at  the  last  known 
post-office  address  of  such  surety  or  sureties.  WherA  an  ap- 
peal to  the  court  of  appeals  from  that  judgment  or  order  is 
perfected,  and  security  is  given  thereupon,  to  stay  the  exe- 
cution of  the  judgment  or  order  appealed  from,  an  action 
shall  notbemaintaiued  upon  the  undertaking  given  upon  the 
preceding  appeal,  until  after  the  final  detenuination  of  the 
appeal  to  the  court  of  appeals. 
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4  Oiv.  Pro.  §  1810.  [ilm'd  1893,  1895,  amendmmt  to  ian^e  effect 
49*H  163  «^<*'*^<*'Ty  1»  1^9^-]  Where  an  appeal  to  the  general  term  of 
139  N.°Y.  18.'  ^^^y  co^rt,  or  to  the  appellate  division  of  the  sapreme  court, 
'  or  to  the  court  of  appeals  or  otherwise,  has  been  heretofore 
or  shall  hereafter  be  perfected,  as  prescribed  in  this  chapter, 
and  the  other  acts,  if  any,  required  to  be  done,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  have  been 
done,  the  appeal  stays  all  proceedings  to  enforce  the  judg- 
ment or  order  appealed  from;  except  that  the  court  or  judge, 
from  whose  determination  the  appeal  is  taken,  may  proceed 
in  any  matter  included  in  the  action  or  special  proceeding, 
and  not  affected  by  the  judgment  or  order  appealed  from  or 
not  embraced  within  the  appeal;  or  may  cause  perishable 
property  to  be  sold,  pursuant  to  the  judgment  or  order  ap- 
pealed from.  The  proceeds  of  such  a  sale  must  be  paid,  to 
abide  the  result  of  the  appeal,  into  the  court  from  or  in 
which  the  appeal  is  taken;  or,  if  it  was  taken  as  prescribed 
in  title  fifth  of  this  chapter,  into  the  supreme  court.  "When 
an  appeal  from  a  judgment  for  rent  has  been  perf^cted  and 
execution  stayed  as  herein  provided,  the  appeal  stays  all 
summary  proceedings,  pendiug  or  oiberwise,  to  recover  the 
possession  of  real  property  or  (ispossess  tenants  therefrom, 
based  on  the  failure  to  pay  the  rent  included  in  the  judg- 
ment appealed  from. 


5  Week.  §  1311.     [Am*d  1895,  amendment  to  take  effect  January  1, 

iSAbb^NC  ^^^^*1  Where  an  appeal,  taken  from  a  finnl  judgment,  to 
481.  *  *  the  court  of  appeals,  has  been  perfected,  and  the  security, 
required  to  stay  the  execution  of  tbe  judgment,  has  been 
given;  or  where  the  security,  given  upon  an  appeal,  taken 
from  a  final  judgment  of  the  supreme  court,  a  county  court 
or  the  city  court  of  the  city  of  New  York,  is  equal  to  that 
required  to  perfect  an  appeal  to  the  court  of  appeals,  and  to 
stiy  the  execution  of  the  judgment;  the  court,  in  which  the 
j  udgment  appealed  from  was  rendered,  may,  in  its  discre- 
tion, and  upon  such  term  as  justice  requires,  make  an  order, 
upon  notice  to  the  respondent,  and  the  sureties  in  the  un- 
der taking,  discharging  a  levy  upon  personal  property,  made 
by  virtue  of  an  execution,  issued  upon  the  judgment  np- 
pealed  from.  But  this  section  does  not  authorize  the  dis- 
disoharge  of  s^  levy,  made  by  virtue  of  a  warrant  of  attacjj- 
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§  1312.  Where  an  appeal  is  taken,  as  prescribed  in  title  6Dem.387. 
second  or  foarth  of  this  chapter,  the  court,  in  or  from  which  117  N.T.  lis. 
the  appeal  is  taken ;  or,  where  an  uppeal  is  taken  as  pre- 
scribed in  title  third  or  fifth  of  this  chapter,  the  court,  to 
which  the  appeal  is  taken;  may,  in  its  discretion,  make  an 
Older,  upon  notice  to  the  respondent,  disf  ensing  with  or 
limiting  the  secnrity,  required  to  stay  the  (execution  of  the 
judgment  or  order  appealed  from,  as  follows  : 

1.  Where  the  appellant  is  an  executor,  administrator,  trus- 
tee, or  other  person  acting  in  another's  right,  the  security  *I>«™'84. 
may  be  dispensed  with  or  limited,  in  the  discretion  of  the 

court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings 
are  requir^  to  be  given,  may  be  limited  to  not  less  than 
fifty  thousand  dollars,  where  it  woxdd  otherwise  exceed  that 
sum. 


§  131 8«  {Am*d  1889.]  Upon  an  appeal  taken  by  the  peo-  104  k.". 894. 
pie  of  the  Ht^te,  or  by  a  State  officer,  or  board  of  State  offi- 
cer»,  or  a  board  of  supervisors  of  a  county,  the  service  of  the 
notice  of  appeal  perfects  the  appeal,  and  stays  the  execution 
of  the  judgment  or  order  appealed  from,  without  an  under- 
taking or  other  security. 


§  1314.  [Am*d  1877.]  Upon  an  appeal,  taken  by  a  domes- 
tic municipal  corporation,  the  service  of  the  notice  of  a)  peal 
perfects  the  appeal,  and  stays  the  execution  of  the  judg 
ment^  or  order  appealed  from  without  an  undertaking,  or 
other  security  ;  except  that,  where  au  appeal  is  taken,  as 
prescribed  in  title  second,  third  or  fourth  of  this  chapter,  the 
court,  in  or  from  which  the  appeal  is  taken,  may,  in  its  dis- 
cretion, require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which 
is  required  in  a  like  case,  from  a  natural  person,  and  the 
time  and  manner  in  which  it  must  be  given  must  be  pre- 
scribed by  the  order  of  the  court ;  and  tiie  mayor,  coiiip- 
troller,  or  counsel  to  the  corporation,  may,  execute,  in  beh^f 
of  the  corporation  an  undertaking,  so  required  to  be  given. 


§  18l5«  iAm^d  1890.]  Where  an  appeal  is  taken  from  a 
final  judgment  as  prescribed  in  title  second  or  third  of  this 
chapter,  the  appellant  must,  within  twenty  days  after  it  is 
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perfected,  cause  a  copy  of  tbe  jndgment-roll  and  of  tbe  cnse 
and  notice  of  exceptioDs,  if  any,  filed  after  the  entry  of  judg- 
ment and  a  certified  copy  of  the  judgment  giyen  thereon  and 
of  the  notice  of  appeal  to  be  transmitted  to  the  appellate 
court  by  the  clerk  upon  whom  the  notice  of  appeal  was 
served. 

Where  an  appeal  from  an  order,  or  a  part  of  an  order,  is 
taken  as  prescribed  in  title  second,  third  and  fifth  of  this 
chapter,  the  appellant  must,  within  the  8ame  time,  cause  a 
certified  copy  of  the  notice  of  appeal,  of  the  order,  and  of  the 
papers  upon  which  the  order  was  founded,  to  be  transmitted 
to  the  appellate  court  by  the  same  clerk.  If  the  appellant 
fails  so  to  do,  the  respondent  may  cause  those  papers  to  be  so 
transmitted;  and  he  is  entitled  to  tax  tbe  expense  thereof ,  as 
a  disbursement,  where  he  recovers  costs.  The  clerk  of  the 
appellate  court  must  file  the  papers  so  transmitted ;  and 


^ 
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cept  where  it  is  otherwise  specially  prescribed  by  law  the  ap- 
peal must  be  heard  upon  them.  _^ 

§  1316.  An  appeal,  taken  from  a  final  judgment,  brings  **,y''^j^"j^^ 
up  for  review,  an  interlocutory  judgment,  or  an  intermediate  9  q^/*  ^,^^ 
order,  which  is  specified  in  the  notice  of  appeal,  and  necesr-  851 ;  10  id. 
sarily  affects  the  final  judgment ;  and  which  has  not  already  107. 
been  reviewed,  upon  a  separate  appeal  therefrom^  by  the  MN.Y.Sup- 
court  or  the  term  of  the  court,  to  which  the  appeal  Irom  the  ®'- ^^  ^^'  * 
final  judgment  is  taken.  The  right  to  review  an  interlocutory  Sj^Jy  State 
judgment,  or  an  intermediate  order,  as  prescribed  in  this  sec-  ^^^  ^  j^^ 
tion,  is  not  affected  by  the  expiration  of  tlie  time,  within  i2iN.Y.i66. 
wluch  a  separate  appeal  therefrom  might  have  been  taken.         120  Id.  423. 

§  1817.     [^m'dJ895,  amendment  to  take  effect  January  1,  leHun,  104. 
1896.]     Upon  an  appeal  from  a  judgment  or  an  order,  the  9DHiy/4a2. 
appellate  division  of  the  supreme  court  or  general  term,  to  sN.Y.Supp. 
which  the  appeal  is  taken,  may  reverse  or  affirm,   wholly  or  i^n.y.im. 
partly,  or  may  modify,  the  judgment  or  order  appealed  from,   ign  id.  433. 
and  each  interlocutory  judgment  or  intermediate  order,  which  137  Id.  410; 
it  is  authorized  to  review,  as  specified  in  the  notice  of  appeal,   ^^  ac-^^'o  > 
and  as  to  any  or  all  of  the  parties;  and  it  may,  if  necessury  7  *  A  .  rC«S  "* 
or  proper,  ^rant  a  new  trial  or  he.iring.   A  judgment,  affirm- 
ing wholly  or  partly  a  judgment,   from  which  an  appeal  has 
been  taken,  shall  not,  expressly  and  in  terms,  award  to  the 
respondent,. a  sum  of  money,   or  other  relief,  which  was 
awarded  to  him  by  the  judgment  so  affirmed. 

§  1318.  Where  a  judgment,  from  which. an  appeal  is 
taken,  is  reversed  upon  the  appeal,  and  a  new  trial  is  granted, 
an  appeal  caanot  be  taken  from  the  judgment  of  reversal ; 
but  upon  an  appeal  from  the  order  granting  a  new  trial,  taken, 
as  prescribed  by  law,  the  judgment  of  reversal  must  also  be 
reviewed. 

§  1319.  Where  a  judgment,  from  which  an  appeal  has 
been  taken,  from  one  court  to  another,  is  whoUv  or  parti v 
affirmed,  or  is  modified,  upon  the  appeal,  it  must  be  enforcea, 
by  the  court  in  which  it  was  rendered,  to  the  extent  permit- 
ted by  the  determination  of  the  appellate  court,  as  if  the  ap- 
peal therefrom  had  not  been  taken. 

§  1320.  Where  a  final  order,  from  which  an  appeal  has 
been  taken,  from  one  court  to  another,  as  prescribea  in  title 
fifth  of  this  chapter,  is,  wholly  or  partly  affirmed,  or  is  modi-  • 
fied,  upon  the  appeal,  the  appellate  court  may  enforce  its 
order,  or  may  direct  the  proceedings  to  be  remitted  for  that 
purpose,  to  tne  court  below,  or  to  the  judge  who  made  the 
order  appealed  from. 

§  1321.  [^m'dl877.]  Where  a  final  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum  of  money,  has 
been  reversed,  or  has  been  affirmed  as  to  part  only  of  the 
sum,  upon  an  appeal,  taken  as  prescribed  in  title  third  or 
fourth  of  this  chapter ;  and  an  appeal  to  the  court  of  appeals 
is  not  taken  and  perfected,  and  the  security  required  to  stay 
execution  ia  not  given,  within  ten  days  after  the  entry  of  the 
judgment  upon  the  appeal,  in  the  clerk's  office  where  the 
judgment  appealed  from  is  entered,  the  clerk  must  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to 
which  it  has  been  reduced,  upon  his  docket-book,  in  each 

Slace,  where  the  judgment  is  docketed.    A  transcript  of  the 
ocket.  as  thus  corrected,  must  be  furnished  by  him,  and  may 
be  filed  in  any  county  clerk's  office,  where  the  original  judg- 
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ment  is  docketed,  as  prescribed  by  law,  with  respect  to  the 
original  docket ;  and  thereupon  the  county  clerk  must  correct 
his  docket  accordingly.  The  lien  of  a  judgment,  the  docket 
of  which  is  not  corrected,  as  prescribed  in  this  section,  re- 
mains unaffected  by  the  reversal  or  modification  thereof, 
until  the  decision  of  the  court  of  appeals,  upon  an  api^eal  from 
the  judgment  reversing  or  modifymg  the  same,  or  the  expira- 
tion of  the  time  to  take  such  an  appeal. 

§  1322.  Where  a  final  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  has  been  reversed, 
or  affirmed  as  to  part  only  of  the  sum,  upon  an  appeal  to  the 
court  of  appeals,  the  docket  may  be  corrected,  as  prescribed 
in  the  last  section,  at  any  time  after  the  remittitur  has  been 
filed  in  the  court  below. 

tl323.  iAm>d  1877y  1880.]  When  a  final  iudgment  or 
er  is  reversed  or  modified,  upon  appeal,  the  appellate 
court,  or  the  general  term  of  the  same  court,  as  the  case  may 
be,  may  make  or  compel  resLitution  of  property,  or  of  a 
right,  lost  by  means  of  the  erroneous  judgment  or  order ;  but 
not  so  as  to  affect  the  title  of  a  purchaser  in  good  faith  and 
for  value.  When  property  has  been  sold,  the  court  may  com- 
pel the  value,  or  tlie  purchase  price,  to  be  restored,  or  de- 
posited to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  compel  the  specific  performance  of 
a  contract  for  the  sale  thereof,  such  owner  shall  have  the 
same  right  to  sell  or  dispose  of  the  same  as  though  no  appeal 
had  been  taken ;  unless  the  appellant  shall  file  with  the  clerk 
of  the  court  a  written  undertaking,  in  a  sum  fixed  by  the 
court,  or  a  judge  thereof,  upon  a  notice  to  the  respondent  of 
at  least  ten  days,  and  to  be  approved  by  such  court  or  judge, 
to  the  effect  that  the  appellant  will,  in  case  the  judgment  ap- 
pealed from  shall  be  affirmed,  pay  to  such  owner  such  dam- 
ages as  he  may  suffer  by  reason  of  such  appeal,  not  exceeding 
the  amount  of  the  penalty  in  such  undertaking.  Such  un- 
dertaking may  be  filed  at  any  time  during  the  appeal,  but 
any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  iudg- 
ment and  before  the  filing  of  such  undertaking,  shall  be  as 
valid  as  if  such  undertaking  had  not  been  filed.  In  case  such 
undertaking  shall  not  be  filed,  the  respondent  shall  be  entitled, 
at  any  time  during  such  appeal,  to  an  order  discharging  of 
record  any  notice  of  pendency  of  action  filed  in  the  action, 
and  also  cancelling  and  discharging  of  record  said  contract, 
in  case  the  same  has  been  recorded. 
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S  1336.   Appeal  from  final  jadg-  S  1337.   What      queBtiont      are 

ment  rendered  after  brought  ap  for  reylew. 

a£&rmance  of  interlo-  18S8.   When  qaeations  of  fact 

cutory  judgment,   or  to  be  reveiwed. 

denial  of  motion  for  1339.   When  a  case  to  be  pre* 

new  trial.  pared,  etc.,  for  the  ap- 
peal. 


§  J. 824.  An  appeal  may  be  taken  to  the  court  of  appeals, 
in  a  case  where  that  court  has  jurisdiction,  as  prescribed  ic 
sections  one  hundred  and  ninety  and  one  hundred  and  ninety, 
one  of  this  act. 


§  1325*  [Am*d  1877,  1895,  amendment  to  take  effect  January 
1,  1896.]  An  appeal  to  the  court  of  appeals,  from  a  final 
judgment,  must  be  taken,  within  one  year  after  final  judg- 
ment is  entered,  upon  the  determination  of  the  appellate 
division  oi  the  supreme  court,  and  the  jndgment  roll  filed. 
An  appeal  to  the  court  of  appeals,  from  an  order,  must  be 
taken  within  sixty  days  after  service,  upon  the  attorney  for 
the  appellant,  of  a  copy  of  the  order  appealed  from,  and  a 
written  notice  of  the  entry  thereof. 

§  1326.  To  render  a  notice  of  appeal,  to  the  court  of  ap-  67  How.Pr. 
prals,  effectual,  for  any  purpose,  except  in  a  case  where  it  is  J'^^-^ 
specially  prescribed  by  law,  that  security  is  not  necessary,  to  ^ 
perfect  the  appeal,  the  appellant  must  give  a  written  under- 
tailing,  to  the  effect,  that  he  will  pay  all  costs  and  damages, 
which  may  be  awarded  against  him  on  the  appeal,  not  ex- 
ceeding five  hundred  dollars.    The  appeal  i^  pei^ected,  when 
such  an  undertaking  is  given  and  a  copy  there  'f,  with  notice 
of  the  filing  thereof,  is  served,  as  prescribed  in  this  title. 


4Dem.84. 


§  1327.    If  the  appeal  is  taken  from  a  judgment  for  a 
sum  of  money,  or  from  a  judgment  or  order,  directing  the  fJo^®^'^* 
payment  of  a  sum  of  money,  it  does  not  stay  the  execution  of  29  Hon,  698; 
the  judgment  or  order,  until  the  appellant  'dves  a  written  31  Id.  629. 
undertaking  to  the  effect,  that  if  the  judgment  or  order  ap-  *l>«ni.84. 
pealed  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
is  di8misse<l,  he  will  pay  the  sum,  recovered  ordirectedtobe 
paid,. by  the  judgment  or  order,  or  the  part  thereof ,  as  to 
which  it  is  affirmed.    But  where  the  judgment  or  order  di- 
rects the  payment  of  money  in  fixed  installments,  the  under- 
taking must  be  to  the  effect,  that  the  appellant  will  pay  each 
installment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  Uie  judgment  or  order  is  affirmed, 
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not  exceeding  a  sum  sp'^cified  in  the  nndertakiDg,  M-hich 
must  be  fixed  by  a  judge  of  the  court  below.  The  court  be- 
low mskjf  at  any  time  afterwards,  upon  satisfactory  proof  by 
affidavit,  tbat  the  sum  ro  fixed  is  insufficient  in  amount, 
make  an  order  requiring  the  appellant  to  give  u  f  aither  under- 
taking, to  tlie  same  effect,  in  a  sum  and  withia  a  time,  spec- 
ified in  the  order.  A  failure  to  comply  with  sui  h  an  order 
has  the  same  effect,  as  if  no  undertaking  had  been  giyen,  as 
prescribed  in  this  section. 


39  HiiD,  435. 
20  Week. 
Dig.  35. 


§  1328.  If  the  appeal  is  taken  from  a  judgment  or  order 
directing  the  assignment  or  delivery  of  a  document,  or  of 
personal  property,  it  does  not  stay  the  execution  of  tl;e  judg- 
mtrnt  or  order,  until  the  thing  directed  to  be  assigned  or  de- 
livered, is  brought  into  the  court  below,  or  pinced  in  the 
custody  of  an  officer  or  receiver,  designated  by  that  court;  or 
the  appellant  gives  a  written  undertaking  as  prescribed  in  the 
next  section. 


10  Daly,  363. 

63  How.  Pr. 

386. 

39  Hun.  435. 

102N.T.224. 


§  1329*  If  the  appeal  is  taken  from  a  judgment  for  ihe 
recovery  of  a  chattel,  it  does  not  stay  the  execution  of  the 
judgment,  until  the  appellant  gives  a  written  undertaking  in 
tho  sum  fixed  by  the  court  below,  or  a  judge  thereof,  to  the 
effect  that  the  appellant  will  obey  the  direction  of  the  appel- 
late cjurt,  upon  the  appeal. 


30  Week.  §  1330*  If  the  appeal  is  taken  from  a  judgment  or  order. 

Dig.  36. '  directing  the  execution  of  a  conveyance,  or  other  instrument. 
16  Civ.  Pro.  it  does  not  stay  the  execution  of  tne  judgmebtor  order,  until 
^*  the  instrument  is  executed,  and  deposited  with  the  clerk,  with 

whom  the  judgment  or  order  is  entered,  to  abide  the  direction 

of  the  appellate  court. 


63  How.  Pr. 
386. 

4Dein.84. 
26  Week. 
Dig.  32 1. 
6  N.T.  Supp. 
6^2. 

n9N.Y.631. 
35  N.Y.  State 
Rep.  222. 
124  NY.  189. 
131  N.Y.  649. 


§  1831*  [Am*d  1S19.]  If  the  appeal  is  taken  from  a  judg- 
ment, which  entitles  the  respondent  to  the  immediate  pos- 
session of  real  property,  or  from  a  judgment  or  order,  direct- 
ing the  sale  or  delivery  of  possession  ( f  real  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until 
the  appellant  gives  a  written  undertaking,  to  the  effect,  that 
he  will  not,  while  in  possession  of  the  property,  commit,  or 
suffer  to  be  committed,  any  waste  therton  ;  and  that,  if  the 
judgment  or  order  is  a^rmed,  ur  the  appeal  is  dismiased,  he 

a,  \'P^-\ 
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will  pay  the  valae  of  the  use  and  ooonpation  of  the  property, 
or  the  part  thereof,  as  to  which  the  judgment  or  oidez€3|kf- 
firmed,  from  the  time  of  ta'iiag  the  appeal,  until  the  deliv- 
ery of  the  possedsion  thereof,  pursuant  to  the  judgment  or 
Older,  not  exceeding^  a  specified  sum.  fixed  by  a  judge  of 
the  court  below,  But  if  the  judgment  directs  a  foreclosure 
and  sale  of  real  property  mortgage  d,  an  undertaking  is  suffi- 
cient to  stay  the  execution  of  the  judgment,  which  is  to  the 
eSeot  that  if  the  judgment  is  affirmed,  or  the  appeal  is  dis- 
missed, the  appellant  will  pay  any  deficiency  which  may 
occur  upon  the  sale,  in  discharging  the  sum  to  pay  which  the 
sale  is  dire^sted  with  interest  and  the  costs,  and  all  expenses 
chargeable  against  the  proceeds  of  the  sfde,  not  exceeding  a 
specified  sum,  fixed  by  a  judge  of  the  court  below. 


128N.T.803. 


§  13B2.  Where  the  judgment  or  order,  from  which  an  ap-    is  Abb. 
peal  is  taken  to  the  court  of  appeals,  affirms  a  judgment  or  ^.^-^ 
order,  to  the  effect  specified  in  either  of  the  last  five  Bee  ions, 
the  undertaking  must  be  the  same,  as  if  the  judgment  or 
order,  from  which  the  appeal  is  so  taken,  was  to  the  same 
effect,  as  the  j  ndgment  or  order  so  affinned. 


§  I338«  The  last  six  sections  do  not  extend  to  a  case, 
wherci  it  is  specially  prescribed  by  law,  that  an  appeal  may 
be  taken,  or  the  execution  of  a  judgment  or  order  appealed 
from  may  be  stayed,  witUout  security,  or  where  the  security 
to  be  givon,  for  either  purpose,  is  specdally  regulated  by 
law. 


§1384.  [Am^d  1879.]  When  two  or  more  undertakings  98N.T.458: 
are  required  to  be  given,  as  prescribed  in  this  title,  they  may 
be  contained  in  the  same  instrument,  or  in  different  instru- 
ments, at  the  option  of  the  appellant.  Each  undertaking, 
given  as  prescribed  in  this  title,  must  be  executed  by  at  least 
ttvo  sureties,  and  must  specify  the  residence  of  each  surety  « 
therein.  A  copy  thereof,  with  a  notice  showing  where  it  is 
filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal,  or  before  the  expiratiou  of  the 
t^e  of  appeal- 
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90  N  Y.476.  §  13<(5.  [Am'd  1882, 1891  ]  It  is  not  necessary  that  the 
6  Civ  Pro.  undertaking  should  be  approved  ;  but  attorney  for  the  re- 
81.  spondeut  may,  ^vithin  ten  days  after  the  service  of  a  copy  of 

98  N.  T.  458.  ^^^  undertaking  with  notice  of  the  filing  thereof,  serve  upon 
the  attorney  for  the  appellant,  a  "written  notice  that  he  ex- 
cepts to  the  sufficiency  of  the  sui  eties.  Within  ten  days  there- 
after,  the  sureties,  or  other  sureties  in  a  new  Tindertakiof^  to 
the  same  effect,  must  justify  before  the  court  \  elow,  or  ajudge 
th^reo, or  a  referee  appointed  by  the  same,  or  a  county  judge. 
At  least  five  days'  notice  of  the  jnstification  must  be  given.  A 
referee  may  be  appointed  upon  the  motion  of  eitherpariy.  or 
upon  the  court's  own  motion  t  >  take  the  justification  of  euch 
sureties  and  to  rt  port  the  evidence  upon  the  same  to  the 
c^oiirt  or  judge  uith  nis  opinion.  The  court  may  further  di- 
rect that  either  party  shall  pay  the  expenses  of  such  refer- 
ence. If  the  court  or  judge  finds  the  sureties  sufilcient  he 
must  endorse  his  allowance  of  them  upon  the  undertaking,or 
a  copy  thereof,  and  a  notice  of  the  allowance  must  best^rved 
upon  the  attorney  for  the  exceptant.  The  effect  of  a  failuie 
so  to  justify  and  procure  an  allowance,  is  the  same  as  if  the 
undertaking  had  not  been  given.  The  court  shall  also  have 
power,  in  case  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  thai  the  exception  was  taken  unnecessarily  or 
for  purposes  of  vexation  or  delay,  to  set  the  same  aside  and 
approve  the  undertaking. 


17  Civ.  Pro.       §  *  ^^^*     [A''n*d  1896,  amendment  to  take  fffect  January  1, 
48.  1896.]    Where  a  final  judgment  is  rendered  iu   the  court 

below,  after  the  affirmance,  upon  an  appeal  to  the  appellate 
division  of  the  supreme  court,  of  aninterlocutoi7  judgnjent; 
or  after  the  refusal,  by  the  appellate  division  of  a  new  trial, 
either  upon  an  application  made  in  the  first  instance,  at  a 
term  ther<  of,  or  upon  an  appeal  from  an  order  of  the  special 
term,  or  of  the  judge  before  whom  the  issues,  or  questions 
of  fact  were  tried  by  a  jury;  the  party  aggrieved  may  appeal 
directly  from  the  final  judgment  to  the  court  of  appeals,  not- 
withstanding that  it  Was  rendered  at  a  special  term, or  at  a  trial 
term,  or  pursuant  to  the  directions,  contained  in  a  referee's 
report  But  such  an  appeal  brings  up,  for  review,  only  the 
(ieteimination  of  the  appellate  division  of  the  supreme 
court,  affirming  the  interlocutory  judgment,  or  refusing  the 
new  trial. 

ll^'JJ^;-       §  1H87.  [Am'd  1894,  189"),  amendmentto  take  effect  January 
Rep.' 74  1.    896  ]     An  appeal  to  the  court  of  appeals  from  a  final 

121  N.  y.  67;  judgment,  or  from  an  order,  granting  or  refusing  a  new  trial 
Id.  156.  in  aQ  action,  where  the  appellant  stipulntes  that  upon  afiftrm- 

iHi  N 't^37  ^^^^  judgment  absolute  shall  be  lendered  against  him,  brings 
133  Id.  170.'  "P  for  review  in  that  court  only  questions  of  law;  but  where 
186  Id.  948.  tLe  justices  of  tlie  appellate  division  from  which  an  appeal  is 
taken  are  divided  upon  the  question  as  to  whether  there  is 
evidence  supporting,  or  tending  to  support,  a  finding  or 
verdict  not  directed  by  the  court,  a  question  for  revi»w  iB 
presented.  In  any  action  on  an  appeal  to  the  court  of  ap- 
peals, the  court  may  either  modify  or  affirm  the  judgment  or 
order  appealed  from,  award  a  new  trial,  or  grant  to  either 
party  such  judgment  as  such  pnrty  may  be  entitled  to. 
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§  1838*     [Am*d  1895,  amendment  to  take  effect  January  1,  79  H.  Y.  400; 

18y6.J     Upon  an  appenl  to  the  court  of  nppeais  from  a  judg-  87  id.  610. 

ment,  reversing  a  judgment  entered  upon  the  report  of  a  J^Abb  NC 

referee  or  a  determination  in  the  trial  court;  or  from  an  or-  jj^^ 

der  gran  tiug  anew  trial,  upon  such  a  roversal;  it  oust  be  issN.  T.  60. 

presumed  that  the  judgment  was  not  reversed,  or  the  new  }^  JJ'JJS* 

trial  granted,  upon  a  question  of  fact,  unless  the  contrary  ^^  '^  ^^ 
clearly  appears  in  the  record  body  of  the  jndgment  or  orJer 
appealed  from. 

g  1H39.  {Am'd  1895,  amendmerd  to  take  effect  Januarjl,  iisNY.asi. 
1896.]  Where  an  appeal  to  the  court  of  appeals,  from  a  j  ndj  -  ^  '^  N.Y.  697, 
ment,  rendered  by  the  appellate  division  of  the  8upreu.c 
court,  upon  a  verdict,  subject  to  the  opinion  of  the  court, 
has  been  perfected,  a  cas^,  containing  a  concise  statement  of 
the  facts,  of  the  questions  of  law  arising  thereupon  and  of 
the  determination  of  those  que  tions  by  the  appellate  divi. 
sion,  must  be  prepared  and  settled,  by  or  under  the  direction 
of  the  court  below,  and  annexed  to  the  judgment-roll.  An 
exception  is  not  necessary,  to  enable  the  coart  of  appeals  to 
review  the,de termination  of  a  question  of  law,  arising  upon 
the  verdict.  A  certified  copy  of  the  case  must  be  transmitted 
to  the  court  of  appeals,  instead  of  the  case  upon  which  the 
judgment  of  the  court  below  was  rendered.  The  court  below, 
or  a  judge  thereof,  may  extend  the  time,  limited  by  law, 
within  which  the  papers  must  be  transmitted  to  the  court  of 
appeals,  for  the  purpose  of  enabling  the  appellant  to  procure 
the  case  to  be  prepared  or  settled.  • 


Iff-  •- ' 
TITLE  IIL  n^^<^: 


JT  J 


Appeal  to  the  supreme  covrifrom  an  inferior  court, 

I  1340.  Appeal  from  judgment.^  stay  of  proceedings. 

1341.  LLmitatioii  of   time  ;    se-        §  1344.  Appeal,    where    and  how 

curity.  heard. 

1342.  Appeal  from  order.  1345.  Judgment,  or  order,  where 

1343.  limitation    of   time   and  entered. 

§  1 340.  [Am'd  1888,  1895,  amendment  io  take  effect  January  19  Hun»  74. 
1,  1896.]     Except  appeals   from  inferior  and  local  courts  J?^???* 
heretofore  heard  in  the  court  of  common  pleas  for  the  city  29^bb.N.C. 
and  county  of  New  York,  and  the  superior  court  of  Buffalo,  479. 
an  appeal  may  be  taken  to  the  appellate  division  of  the  su- 
preme conrt,  from  a  final  judgment,  rendered  by  a  county 
court,    or  by  any  other  court  of  record  possessing  original 
jurisdiction,  where  an  appeal  therefrom  to  a  court  other  than 
fie  supreme  court  is  not  expressly  given  by  statute,  and 
upon  such  appeal,  an  order  granting  or  refusing  a  new  trial 
for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety- nine  of  this  act,  made  by  any  of  said  courts,   and 
questions  of  facts,  may  be  reviewed  in  the  same  manner  and 
to  the  same  extent  as  questions  of  fact  may  be  reviewed, 
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upon  appeal  to  the  appellate  di  vision  of  the  supreme  court 
from  a  ^nal  judgment  and  order,  granting  or  refusing  a  new 
trial,  rendered  by  the  same  court.  Appeals  from  inferior  and 
local  courts  heretofore  heard  in  the  court  of  cotnmoa  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court. 

§  1341.  [Am'd  1877,  1890. J  An  appeal  authorized  by  the 
last  section  must  be  taken  within  thirty  days  after  service 
upon  the  attorney  for  the  appellant,  of  the  copy  of  the  judg- 
ment, and  written  notice  of  tlie  entry  thereof ;  security  is  not 
required  to  perfect  the  appeal,  but  to  stay  the  execution  of 
the  judgmeut  security  must  be  given,  and  the  sureties' may 
be  excepted  to,  and  must  justify,  as  upon  an  appt^al  to  the 
court  of  appeals,  from  a  judgment  of  the  same  amtuut,  or 
to  the  same  effect. 

19  Hun  74;  §1342,  [4m'dH881,  1895,  amendmeni  to  take  effect  January 
26  Id.  *237;*  1, 1896.  ]  An  appeal  may  also  be  taken  as  provided  by  sec- 
Id.  303.  tioQ  thirteen  hundred  and  forty,  from  an  order  affectiiig  a 
DiK^Sio  substantial  right,  marie  by  the  court  or  a  judge,  in  an  action 
.I^jIn.y.sss.  brought  in,  or  taken  4)y  appeal  to,  a  court  specified  in  the 
last  section. 

§  1348«  [  Am'd  1877.]  An  appeal,  authorized  by  the  last 
section,  must  be  taken,  within  sixty  days  after  service  upon 
the  attorney  for  the  appellant,  of  a  copy  of  the  order,  and 
written  notice  of  the  entry  thereof.  Secnrity  in  not  reqnired 
to  perfect  it;  but  it  does4iot  stay  the  execntion  of  the  order 
from  which  it  is  taken.  The  appellate  court,  or  a  j  udge  t here- 
of,  may  direct  such  a  stay,  upon  such  terms,  as  to  security 
or  otherwise,  as  justice  requires. 

§1344*  [Am'd  J  895,  amendment  to  take  tffect  January  1, 
18§6.]  An  appeal,  taken  as  prescr.bed  in  this  title,  mnst  be 
heard  by  the  appellate  division  of  the  supreme  court  except 
that  appeals  from  the  judgment  of  any.  disttict  courr.  or  of 
the  city  court  in  the  city  of  New  York,  may  be  heard  by  the 
appellate  division  of  the  supreme  court,  or  by  such  justice 
or  justices  of  the  supreme  court  as  may  be  c^esignated  for 
that  purpose  by  the  justices  of  the  appellate  division  sitting 
in  the  fir>t  j  ndicial  department.  In  case  an  ap^^eal  U  heard 
by  a  j  nstice  or  justices  of  the  supreme  court  as  hereinbefore 
provided,  the  justice  or  justices  by  whom  such  appeal  was 
determined,  may  allow  an  appeal  to  be  taken  to  such  ap- 
pellate division  from  such  determii  ation;  and  appeals  from 
inferior  courts  heretofore  heard  by  the  superior  court  of 
Buffalo  shall  be  heard  by  the  appellate  diviKion  of  the  su- 
preme court  in  the  fourth  juiicial  department,  or  by  such 
justice  or  justices  of  the  supreme  court  as  mny  be  designated 
for  that  purpose  by  the  justices  of  the  appellate  division  of 
the  fourth  judicial  department.  Tiie  provisions  of  title  fourth 
of  this  ch'ipter,  relating  to  the  hearing  of  appeals,  taken  in 
the  supreme  court,  and  to  the  subsequent  proceedings  there- 
upon, apply  to  an  appeal  taken  as  prescribed  in  this  title, 
except  as  specified  in  the  next  section. 
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§  134o«  [AnCd  189  J,  amendment  to  take  fffect  Janvary  1, 
18%.]  A  judgmeDt  or  order  of  the  appellnte  dWision  ren- 
dered upon  an  appeal  authorized  by  this  title  must  be  entered 
in  the  office,  of  the  clerk  of  tho  appellate  division  in  the  de- 
partment in  which  the  court  below  is  located.  A  certified 
copy  thereof  annexed  to  the  pa[)ers  transmitted  from  the 
court  below  must  be  t'ansmitted  by  the  clerk,  upon  payment 
of  his  fees,  to  the  clerk  of  the  county  where  the  court  from 
which  the  appeal  was  t?iken  is  situated,  nnd  phall  constitute 
the  judgment  roll  and  remain  in  his  offi(  e.  The  filing  of  the 
judgment- roll  or  the  entry  of  the  order  as  presciibed  in  this 
section  is  a  sufficieut  authority  for  any  proceeding  in  the 
court  below  or  before  the  judge  or  justice  who  made  the 
order  appealed  from  which  the  judgment  or  order  of  the  ap- 
pellate court  directs  or  permits,  but  wheie  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by 
an  appeal  to  the  court  of  appeals,  the  proce^'dings  in  the 
court  below  or  before  the  judge  or  justice,  who  made  the 
order  are  stiyed  in  like  manner.  A  judgment  or  ordf  r  of  the 
supreme  court,  rendered  upon  an  appeal  from  a  judgment 
of  any  district  co'Tt  or  of  the  city  court  of  Ney  York,  or  an 
appeal  heretofore  heard  l^y  the  superior  court  of  Buffalo, 
ujust  be  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  court  below  is  located,  and,  M-ith  the  papers 
transmitted  from  the  court  below,  forms  the  judgment  roll 
which  must  be  filed  in  the  Fame  office.  Where  the  appeal  is 
from  the  city  court  of  New  York,  the  judgment  or  order  of 
the  supreme  court  must  be  entered  in  the  office  of  the  clerk 
of  the  said  court. 


39  Abb.  N.G. 
479. 


TITLE  IV. 


Appeal  to  the  appellate  division  of  the  supreme  court. 


I  1346.  Appeal  from  judgment. 

1347.  Appeal  from  order. 

1348.  Id.;  when    made    ont  of 

court ;  powers  of  appel- 
late division  to  grant 
orders. 

1340.  Appeal  from  interlocu- 
tory judgment. 

1360.  Appeal  from  final  judg- 
ment, after  affirmance 
of  interlocutory  judg- 
ment, or  denial  of  nf>w 
trial.     Review  in   the 


court  of  appeals. 
§  1351.  Limitation  of   time;    or- 
der   to    stay    proceed- 
ings. 

1352.  Stay  of  proceedings  with- 

out order. 

1353.  Upon  what  papers  appeal 

to  be  b  eard . 

1354  Entry  of  judgment  or  or- 
der ;  judgment  roll. 

1365.  Hearing,  etc.,  in  the  su- 
preme court. 


?  134^  [4m'd  1895,  amendment  to  take  effect  January  1, 
1896.]  An  appeal  ma>  be  t-iken  to  the  appellate  division  of 
the  supreme  court  from  a  final  judgment  rendered  in  the 
supreme  court  or  in  any  superior  city  court  prior  to  the  first 
day  of  January,  one  thousand  <>ight  hundred  and  ninetysix, 


19  Hun,  7,9. 


r 


47  Hun,  152. 
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and  from  a  final  judgment  rendered  in   tbe  supreme   court 
aft'='r  said  d  .y  as  fullows  : 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a 
referee,  or  by  the  court  without  a  jury,  the  appeal  may  be 
taken  upon  questions  of  law,  or  upon  the  facts,  or  upon 
both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of 
a  jury,  the  appeal  may  be  taken  upon  questions  of  law. 


123N.Y.120.  §  1347^  [.4m'dl895,  amendmer.t  to  take  ^fect  January  1, 
1896.]  An  appeal  may  be  taken  to  the  appellate  di vision  of 
the  supreme  court,  from  an  order  made  prior  to  the  firot  day 
of  January,  one  thousand  eight  hundred  and  ninety-six,  in 
an  action  upon  notice,  at  a  special  term  or  a  trial  term  of  a 
superior  city  court,  or  of  the  supreme  court,  or  at  a  term  of 
.» the  circuit  court,  and  from  an  order  luade  **t  a  special  term 
or  trial  term  o£  the  supreme  court,  after  said  day,  in  either 
of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies 
a  provisional  remedy;  or  settles  or  grants  or  refuses  an 
application  to  resettle  a  case  on  appeal  or  a  bill  of  excep- 
tions. 

35 Hun,  434.  2.  Where  it  grants,  or  refuses  a  new  trial;  except  that 
where  specitic  questions  of  fact,  arising  upon  the  issues,  in 
an  action  triat'le  by  tbe  court,  have  been  tried  by  a  jury, 
pursuant  to  an  order  for  that  purpose,  as  prescribed  in  sec- 
tion nine  hundred  and  seven ty-one  of  this  act,  an  appeal  can 
not  be  taken  from  an  order,  granting  or  refusing  a  new  trial 
upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5  Where,  in  effect,  it  determines  the  action,  and  prevents 
a  judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  Stat« 
to  be  unconsiitutional;  and  the  determiuation  appears  from 
the  reasons  given  for  the  decision  th-reupou,  or  is  neces- 
sarily implied  in  the  decision.  An  ordtr,  made  upon  a 
summary  application,  after  judgment,  is  dee  i  ed  to  have 
been  made,  in  the  action,  within  the  meaning  cf  this  sec- 
tion. 


87N.Y.409.  §  1348.  [ -4m' d  1895,  amendirieM  to  take  effeid  January  1^ 
1896.]  An  appeal  may  also  be  ttiken  to  the  appellate  divisioD 
of  the  supreme  court,  from  an  order,  made  in  an  actioo, 
upon  notice,  by  a  judge  or  justice,  out  of  court,  in  a  case 
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where  an  appeal  might  have  been  taken,  as  prescribed  in  the 
last  section,  if  the  order  had  been  made  by  the  conrt.  Tho 
appellate  division  shall  have  power  to  yacate  or  modify, 
without  notice,  or  upon  snoh  notice  as  it  shall  deem  proper, 
any  order  in  an  action  or  special  proceeding  made  by  a 
justice  of  the  supreme  conrt  or  by  the  court  without  notice 
to  the  adverse  party  ;  it  may  grant  astay  of  proceedisgs  upon 
any  judgment  or  order  of  the  supreme  court  from  which  an 
appeal  is  pending,  and  may  grant  any  order  or  proTisional 
remedy  which  has  been  applied  for  without  notice  to  the 
adverse  party,  and  refused  by  the  bupreme  court  or  a  justice 
thereof. 


^ 


§  1349.  [Am*d  1893,  1895,  amendmeiU  to  take  effect  Jan- 
uary  1,  1896.  J  An  appeal  may  also  be  taken  to  the  appellate 
division  of  the  supreme  court,  from  an  iDterlocutory  judg- 
ment rendered  at  a  special  term  or  trial  term  of  the  supreme 
court,  or  entered  upon  the  report  of  &  referee. 


1  Honth,  L. 
Bol.  29. 
4Q  Hun.  3-20. 
93  N.  T.  GiVO; 
121  Id.  166. 


§  1350.  [ilm'(21895,  amendment  to  take  effect  January  1, 
1896.]  Where  final  judgment  is  taken,  at  a  special  term  or 
trial  term,  or  pursuant  to  the  directions  of  a  re:eree,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  couit  of  an  interlocutory  judgment  or  after  the 
re&sal  by  the  appellate  division  of  a  new  trial,  either  upon 
an  application,  made,  in  the  first  in  star:  ce,  at  a  term  of  the 
appellate  division,  or  upon  an  appeal  from  an  order  of  the 
special  term,  or  of  the  judge,  before  whom  the  issues,  or 
questions  of  fact,  were  tried  by  a  jury;  an  appeal  to  the  ap- 
pelliite  division,  from  the  final  judgment,  brings  up  for 
review,  only  the  proceedings  to  take  the  final  judgment,  or 
upon  which  the  final  judgment  was  taken,  including  the 
hearing  or  trial  of  the  other  issues  in  the  action,  if  nny.  If 
an  nppe:il  is  taken,  to  the  court  of  appeals,  from  the  det<-r- 
minittioQ  of  the  appellate  division,  upon  the  appeal  &om  the 
final  judgment,  the  determination  of  the  appellate  division, 
affirming  the  iuterlocntory  judgment,  or  refusing  the  new 
trial,  ij.ay,  at  the  election  of  either  party,  be  reviewed 
thereupon.  If  the  respondent  elects  to  bring  it  up  for  review, 
he  may  take  a  cross-appeal  therefrom,  notwithstanding 
the  expiration  of  the  time  to  take  an  original  appeal  there- 
from. 


1  Month.  L. 
fial.  29. 
lai  N.  Y,  67, 


§  1851.  [i4m'd  1895,  nmendment  io  take  effect  January  1,  1  Month.  L. 
1896.]  An  appeal  authorized  by  this  title,  must  be  taken,  Ji^lr  y^m 
within  thirty  days  after  service,  upon  the  attorney  for  the 


r 
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20  Hun,  676;  appollant,  of  a  copy  of  the  judgment  or  order  appealed  from, 

26  Id. '  316;  aad  ii  written  notice  of  the  entry   thereof.     Security  is  not 

4f?  Id.  320.      required  to  perfect  the  appeal ;  but  except  where  it  is  other- 

220*  *^*  ^^'  '^^'*®  specially  prescribe  d  by  law,  the  appeal  does  not  stay 

6  Dem.  287.    the  execution  of  the  judgment  or  order  appealed  from;  nn- 

8  N  Y.  state  loss  the  court,  in  or  from  which  the  appeal  is  taken,   or  a 

?>Py^8^'       J  udge  thereof,  makes  an  order,  directing  such  a  stay.     Such 

'^-      upp-   an  order  may  be  made,  and  may,  from  time  to  time,  be 

mo  tified,  upon  such  terms,  as  to  security  or  otherwise,  as 

justice  requires.  If  security  is  given,  either  as  a  condition  of 

granting  the  order,  or  as  prescribed  in  the  next  sectiou,  the 

provisions  of  title  second  of  this  chapter  apply  thereto,  as 

if  the  appellate  division  of  the  supreme  court  was  specified 

in  those  provisions,  in  place  of  the  appellate  court,  and  a 

j  ndge  of  the  same  court,  in  place  of  a  j  udge  of  the  court 

below. 

25  Hiin,  816.  g  1352.  Upon  an  appeal  from  a  final  judgment,  taken  as 
159^*^  ^^  prescri  bed  in  this  title,  the  appellant  may  give  the  security, 
40  Hun,  557.  required  to  perfect  an  appeal  to  the  court  of  appeals,  from  a 
15  Civ.'Pro.  j  udgment  of  the  same  amount,  or  to  the  same  effect;  and  to 
^^'  stay  the  execution  thereof.  In  that  case,  the  executioD  of  the 

j  udgment  appealed  from  is  stayed,  as  upon  an  appeal  to  the 
court  of  appeals,  and  subject  to  the  same  conditions. 

4  Hun  545  §1353.  [Am*d  1895,  amendment  to  take  effect  January 
.6  ^.Y  Slate  I*  ^896.]  An  appeal  from  a  final  judgment,  taken  as  pre- 
ivt'p.  326.  scribed  m  this  title,  must  be  heard  upon  a  certified  ropy  of 
85  N.  Y  363.  ^he  notice  of  appeal,  of  the  jadgment-roU,  nnd  of  the  case  or 
notice  of  exceptions,  if  any,  filed  as  prescribed  by  law,  or  the 
general  rules  of  practice  after  the  entry  of  the  judgment  nnd 
either  before  or  nfter  the  appeal  is  taken.  An  appeal  from 
an  interlocutory  judgment,  or  from  an  order,  taken  as  pre- 
scribed in  this  title,  must  be  heard  upon  a  certified  copy  of 
the  notice  of  apiteal  and  of  the  papers  used  before  the  court, 
judge  or  justice,  upon  the  hearini  of  the  demurrer,  applica- 
tion for  judgm  a  iit,  or  motion  as  the  case  requir<s.  Dnleni 
the  appellate  division  shall  in  a  special  case  otherwise  diiect, 
before  an  appeal  shall  be  placed  upon  the  calendar,  the  ap- 
pellant shall  file  with  the  clerk  of  the  appellate  division  the 
case  and  exceptions  or  the  other  papers,  upon  which  the 
appeal  shall  be  heard,  pr  nte  1  as  required  by  the  rules  of 
practice ;  in  case  the  appeal  is  from  a  j  ndgment  the  printed 
case  and  exceptions  must  be  ordered  filed  by  the  justice  or 
referee  before  whom  tbe  case  was  tried. 

82  N.  Y.  866.  §  1 354.  [Am'd  1879.]  When  judgment  of  affirmance  is 
rendered  upon  the  appeal,  the  judgment-roll  consists  of  a 
copy  of  the  j  udgiiient  annexed  to  the  papers,  upon  which  the 
*  appeal  was  heard.  Where  subsequent  proceedings  are  taken, 
at  the  special  term  or  trial  term,  before  the  entry  of  final 
judgment,  the  judgment  roll  must  also  contain  the  proper 
papers  relating  thereto. 
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§  1*)55«  [Ann^d  1895,  amendment  to  take  effect  January  1, 
18^6.]  An  appeal  taken  to  the  appellate  oiylFion  of  the 
snpreme  court,  ad  prescribed  in  this  title,  must  be  heard  in 
the  department,  embracing  the  county,  in  which  the  judg- 
ment or  order  appealed  from  is  entered;  unless  an  order  is 
made,  as  prescribed  in  section  two  hundred  and  thirty-one 
of  this  act,  directisg  that  it  be  heard  in  another  departmenf, 
or  unless  appeals  pending  in  one  department  are  tranaferred 
for  hearing  and  determination  to  another,  pursuant  to  article 
six,  section  one,  of  the  constitution.  The  order  made  upon 
the  appeal  must  be  entered  in  the  office  of  the  clerk  of  the 
appellate  division,  and  a  certificjd  copy  thereof  with  the 
original  case  or  papers  upon  which  the  appeal  was  heard, 
filed  as  provide.)  iu  section  thirteen  hundred  and  fifty-three 
must  be  transmitted  by  the  clerk  upon  payment  of  his  fees, 
to  the  clerk  of  the  county  where  the  judgment  or  order  ap- 
pealed from  was  entered,  and  upon  such  certified  copy  of 
the  order  and  the  case  or  papers  upon  which  the  appeal  was 
heard,  the  county  clerk  shall  enter  the  judgment  in  his 
office. 


TITLE  V. 


Appeal  from  a  final  determination  in  a  special  proceeding. 


8  135fi.  Appeal  from  order  made 
in  the  same  court. 
1367.  Id.;  when   made  by  an- 
other court  or  judge. 

1358.  Intermediate    order  may 

be  reviewed. 

1359.  Limitation  of  time  to  ap- 


peal. 
§  1360.  Stay  of  proceedings  ; 
hearing  of  appeal;  de- 
eision  thereupon. 
1361.  This  tiUe  qualified.  Ap- 
plication  of  proviidona 
relating  to  actions. 


§  1356.  [Am*d  1877,  1895,  amendment  io  take  effed  Jan-  43  Hun,  sos 
nary  1, 1896.]  An  appeal  may  be  taken,  to  the  app>'llate  di- 
vision of  the  supreme  court,  from  an  order,  i^ecting  a 
substiintial  right,  made  in  a  special  proceeding,  at  a  special 
term  or  a  trial  term  of  the  supreme  court;  or  made  by  a  jus- 
tice thereof  in  a  special  proceeding  instituted  before  him, 
pursuant  to  a  special  statutory  provision;  or  instituted 
before  another  juoge,  and  transpired  to,  or  continued  be- 
fore him. 


§  1857.  Mm*dl877,  1895,  amendment  io  take  effect  Jan- 
uary 1 ,  1896.  J  An  appeal  may  also  be  taken  to  the  appellate 
division  of  the  supreme  court,  from  an  order,  affecting  a 
subst  intial  right,  made  by  a  court  of  record,  possessing 
original  jurisdiction  or  a  judge  thereof,  in  a  special  proceed- 
ing instituted  in  that  court,  or  before  a  judge  thereof,  pur- 
suant to  a  special  statutory  provision;  or  instituted  before 
another  judge,  and  transferred  to,  or  continued  before,  the 
judge  who  made  the  final  order.    But  this  section  does  not 


16  Abb.  N.C. 
107  NY.  272. 


r 
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apply  to  n  case  where  an  appeal  from  the  order  to  a  court 
other  than  the  appellate  diyision  of  the  supreme  court,  is 
expressly  given  by  statute. 

§  1358.  [u4.w'd  1S77.]  An  appeal,  authorized  by  this  title» 
brm^s  up  for  review,  any  preceain^  order,  made  in  the  course 
of  the  special  proceedmg,  involving  the  merits,  and  ueces- 
sarily  affecting  the  final  order  appealed  from,  wnich  is  speci- 
fied m  the  notice  of  appeal. 

§  1359.  An  appeal,  authorized  by  this  title,  must  be 
taken  within  thirty  days  after  service  of  a  copy  of  the  final 
order,  from  which  it  is  taken,  with  a  written  notice  of  the 
entry  thereof,  upon,  the  appellant ;  or,  if  he  appeared,  upon 
the  hearing,  by  an  attorney  at  law  or  an  attorney  in  fact, 
upon  the  person  who  so  appeared  for  him. 

§  1360.  The  provisions  of  title  fourth  of  this  chapter,  re- 
lating to  perfecting  an  appeal  from  an  order,  taken  as  there- 
in prescribed  ;  to  staying  the  execution  of  the  order  appealed 
from ;  to  hearing  the  appeal ;  and  to  the  entry  and  enforce- 
ment of  the  order  made  upon  the  appeal  apply,  where  an  ap- 
peal is  taken,  as  prescribed  in  this  title,  except  as  otherwise 
specially  prescribed  by  law. 

§  1361.  This  title  does  not  confer  the  right  to  appeal 
from  an  order,  in  a  case,  where  it  is  specially  prescrtbea  by 
law,  that  the  order  cannot  be  reviewed.  The  proceedings 
upon  an  ap}>eal,  taken  as  prescribed  in  this  title,  are  governed 
by  the  provisions  of  this  act,  and  of  the  general  rules  of  prac- 
tice, relating  to  an  appeal  in  an  action,  except  as  otherwise 
specially  prescribed  by  law. 

CHAPTER  XHL 
EXECUTIONS. 

TITLE  L— Forms  of  execution  ;  time  and  manner  of  la- 
suiNa  AN  execution;  general  duties  and 
liabilities  of  officers. 

TITLE  II.— Execution  against  property. 

TITLE  III.— Execution  against  the  person. 


TITLE  I. 


Forms 
g  1362. 

1363. 
1364. 
1365. 
1366. 
1867. 


of  execution  ;  time  and  manner  of  issuing  an  execv^ 
lion ;  general  duties  and  liabilities  of  ojfficers. 

To  whom  execution  di- 
rected; proyision  where 
sheriff  18  a  party. 


1868. 


1369. 
1870. 


Time  of  receipt  to  be  in« 
dorsed  on  execution. 

The  different  kinds  of  ex- 
ecution. 

To  what  counties  execu- 
tions may  insue. 

General  requisites  of  exe- 
cutions. 

Id.;  when  issued  on  filing 
transcript  from  jus- 
tice's court,  etc. 

Requisites  of  execution 
for  the  collection  of 
money. 

Id.;  against  property. 

Id.;  where  a  warrant  of 
attachment  has  been 
issued. 


g  1371.  Id.;  against  executor,  etc. 

1372.  Id.;  against  the  persoo. 

1373.  Id.;    for  delivery  of  pr<^ 
erty.      How       money, 

recovered  by  same 
ludgment,  may  be  col- 
lected. 

1374.  Separate  exeoutions, 

where  separate  sums 
awarded. 

1375.  Execution     of     coarse, 

within  five  years. 

1376.  Execution,  after  death  of 

Judgment  creditor. 

1377.  When  execution  may  be 

issued  after  five  years. 

1378.  Id.;  leave,  how  obtained. 

1379.  No  execution  against  de- 

cedent, except,  etc. 

1380.  Leave  re<iuirea  to  Ismm 

execution  against  d«- 
cedent^s  property. 


^ 
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I  1381.  Leave,  how  obtained.  .  or   defacing   notice  of 

13P2.  Time  of  stay  by  order,  sale. 

etc.,  not  reckoned  un-  ?  1386.  Validity  of  sale,  when  not 

der  thfs  title.  affected  by  sheriff's  de- 

1383.  Execation    against   sur  fault,  etc. 

viving  judgment  debt-  1387.  Purchases  on  such  sale, 

ors.  by  certain  officers,  pro- 

1384.  Sale   on  execution,  etc.;  hibited. 

when    and    how    con-  1388.  When    execution   to    be 

ducted.  enforced     by     under- 

1385.  Penalty  for  taking  down  sheriff. 

§  1362.  An  execution  must  be  directed  to  the  sheriff,  un- 
less he  is  a  party  or  int-erested  ;  in  which  case  it  must  be 
directed  as  prescnbed  in  section  one  hundred  and  seventy- 
three  of  this  act.  But  the  court  may,  in  its  discretion,  order 
an  execution,  issued  upon  a  judgment  rendered  against  a 
sheriff,  either  alone  or  with  another,  to  be  directed  to  a  per- 
son, designated  in  the  order,  instead  of  to  the  coroners,  or  a 
particular  coroner ;  in  which  case  it  must  be  so  directed. 
The  person  so  designated  must  be  of  full  age,  a  resident  of 
the  State,  and  not  a  party  to  the  action,  or  interested  therein. 
Where  the  execution  is  issued  upon  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money,  the  order 
does  not  take  effect,  until  the  person  so  designated  executes^ 
and  files  in  the  clerk's  office,  a  bond. to  the  people,  with  at 
least  two  sureties,  approved  by  a  judge  of  the  court,  or  a 
county  judge,  in  a  penal  sum.  fixed  by  the  order,  not  less  than 
twice  tne  sum  to  be  collected  by  virtue  of  the  execution ;  con- 
ditioned for  the  faithful  performance  of  his  duties  under  the 
execution.  A  certified  copy  of  the  order,  and,  where  it  re- 
quires a  bond  to  be  given,  the  clerk's  certificate  that  a  bond 
has  been  filed,  as  required  by  the  order,  must  be  attached  to 
the  execution.  The  person  so  designated  is  deemed  an  officer ; 
and^  with  respect  to  that  execution,  he  is  subject  to  the  obli- 
gations and  liabilities,  and  has  the  power  and  authority  of  a 
coroner,  and  is  entitled  to  fees  accordingly.   . 

§  1363.  The  sheriff,  to  whom  an  execution  is  directed   78Hnn,  584. 
and  delivered,  must,  upon  the  receipt  thereof,  indorse  there- 
upon a  memorandum  oi  the  day,  hour  and  minute,  when  he 
received  it. 

§  1364.  There  are  four  kinds  of  execution,  as  follows : 

1.  Against  property. 

2.  Against  the  person. 

8.  For  the  delivery  of  the  possession  of  real  property,  with 
or  without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  of 
without  damages  for  the  taking  or  detention  thereof , 

An  execution  is  the  process  of  the  court,  from  which  it  i^ 
issued. 

§  1365.  An  exeution  against  property  can  be  issued  only 
to  a  county,  in  the  clerk's  office  or  which  the  iudgment  is  29  Hun,  644. 
docketed.  An  execution  against  the  person  may  oe  issued  to  llo^.Y.366- 
any  county.  An  execution  for  the  delivery  of  the  possession 
of  real  property,  must  be  issued  to  the  county,  where  the 
property,  or  a  part  thereof,  is  situated.  An  execution  for  the 
delivery  of  the  possession  of  a  chattel,  may  be  issued  to  any 
county,  where  the  chattel  is  found  ;  or  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed.  Executions,  upon 
the  same  Judgment,  may  be  issued  at  the  .same  time,  to  tw9 
or  more  djffereijt  counties. 


r 
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UON.T.  366. 


§  1866.  An  execution  must  intelli^bly  describe  the  judf»- 
ment,  stating  the  names  of  the  parties  m  -whose  favor,  and 
against  whom,  the  time  -when,  and  th^  court  in  -which,  the 
judgment  was  rendered ;  and,  if  it  was  rendered  in  the  su- 
preme court,  the  county  m  which  the  judgment-roll  is  filed. 
It  must  require  the  sherifif  to  return  it  to  the  proper  clerk. 
within  sixty  days  after  the  receipt  thereof.  Except  as  other- 
wise prescribea  in  the  next  section,  it  must  be  made  return- 
able to  the  clerk,  with  whom  the  judgment-roll  is  filed. 

§  1367.  Where  an  execution  is  issued  out  of  a  court,  other 
than  that  in  which  the  judgment  v/as  rendered,  upon  filing  a 
transcript  of  the  judgment  rendered  in  the  latter  court,  it 
must  also  specify  tne  clerk,  with  whom  the  transcript  is  filed, 
and  the  time  of  nling ;  and  it  must  be  made  returnaole  to  that 
clerk.  If  the  judgment  was  rendered  in  a  justice's  court,  it 
must  specify  tne  justice's  name :  and  it  must  omit  the  specifi- 
cation, respecting  the  filing  of  the  judgment-rolL 

lCityCt.88S.  §  1868.  An  execution,  issued  upon  a  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum  of  money,  must 
specify,  in  the  body  thereof,  the  sum  recovered^  or  directed 
to  be  paid,  and  the  sum  actually  due  when  it  is  issued.  It 
may  speciiy  a  day,  from  which  mterest  upon  the  sum  due  is  to 
be  computed ;  in  which  case,  the  sherifT  must  collect  interest 
accordingly,  until  the  sum  is  paid.  If  all  the  parties,  against 
whom  the  judgment  is  rendered,  are  not  judgment  debtors, 
-the  execution  must  show  who  is  the  judgment  debtor. 

§  1369.  An  execution  against  property  must,  if  the  judg- 
ment-roll is  not  filed  in  the  clerk's  office  of  the  county  to  whi<^ 
it  is  issued,  specifv  the  time  when  the  judgment  was  docketed 
in  that  county,  it  must',  except  in  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  substantially  require  the 
sheriff  to  satisfy  the  judgment,  out  of  the  personal  property 
of  the  judgment  debtor ;  and,  if  sufficient  personal  property 
cannot  be  found,  out  of  the  real  property,  belon^ng  to  him, 
at  the  time  when  the  judgment  was  docketed  m  the  clerk's 
office  of  the  county,  or  at  any  time  thereafter. 

1S4N.Y.627.  §  1870.  Where  a  warrant  of  attachment,  issued  in  the 
action,  has  been  levied,  by  the  sherifif,  the  execution  must 
substantially  require  the  sherifif  to  satisfy  the  judgment^  as 
follows : 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  for- 
eign corporation,  and  the  summons  was  served  upon  him  or 
it,  without  the  State,  or  otherwise  than  personally,  pursuant 
"to  an  order  obtained  for  that  purpose,  as  prescribed  in.  chap- 
ter fifth  of  this  act,  and  the  judgment  debtor  has  not  appear- 
ed in  the  action ;  out  of  the  personal  property  attached,  and, 
•  if  that  is  insufficient,  out  of  the  real  property  attached. 

98  N  Y  1  8.  In  any  other  case,  out  of  the  personal  property  attached; 

and,  if  that  is  insufficient,  out  of  the  other  personal  property 
of  the  judgment  debtor ;  if  both  are  insufficient^  out  of  the 
real  property  attached ;  and,  if  that  is  insufficient,  out  of  the 
real  property,  belonging  to  him,-  at  the  time  when  the  judg- 
ment was  docketed  in  the  clerk's  office  of  the  county,  or  at 
any  time  thereafter. 

»  Hud  14        §  1371.  An  execution  against  real  or  personal  property, 

'        in  the  hands  of  an  executor,   administrator,  heir,  devisee, 

legatee,  tenant  of  real  property,  or  trustee,  must  subetan- 


^ 
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tially  require  the  sheriff  to  satisfy  the  judgment,  out  of  that 
property. 

1372.  An  execution  against  the  person  must  substan- 
lly  require  the  sheriff  to  arrest  the  judgment  debtor, 
and  commit  him  to  the  jail  of  the  county,  until  he  pays  the 
judgment,  or  is  discharged  according  to  law.  Except  where 
It  may  be  issued,  without  the  previous  issuing  and  return  of 
aa  execution  against  property,  it  must  recite  the  issuing  and 
return  of  such  an  execution,  specifying  the  county  to  which  it 
was  issued. 

§  1373.  An  execution  for  the  delivery  of  the  possession  of  1  GityCiSSS 
real  property,  or  a  chattel,  must  particularly  describe  the  prop- 
erty, and  designate  the  part^  to  whom  the  judgment  awards 
the  possession  thereof ;  and  it  must  substantially  require  the 
sheriff,  to  deliver  the  possession  of  the  property,  within  his 
county,  to  the  party  entitled  thereto.  If  a  sum  of  money  is 
awarded  by  the  same  judgment,  it  may  be  collected,  by  virtue 
of  the  same  execution ;  or  a  separate  execution  may  be  issued 
for  the  collection  thereof,  omitting  the  direction  to  deliver 
possession  of  the  property.  If  one  execution  is  issued  for  both 
purposes,  it  must  contain,  with  respect  to  .the  money  to  be 
collected,  the  same  directions  as  an  execution  against  prop- 
erty, or  against  the  person,  as  the  case  requires. 

§  1374.  Where  a  judgment  awtirds  different  sums  of 
money,  to  or  against  different  parties,  a  separate  execution 
may  be  issued,  to  collect  each  sum  so  awarded ;  subiect  to  the 
power  of  the  court,  to  control  the  enforcement  of  tne  execu- 
tions, upon  motion,  where  the  collection  of  one  execution  will, 
wholly  or  partly,  satisfy  another. 

§  1376.  Except  as  otherwise  specially  prescribed  by  law, 
the  party  recovering  a  final  judgment,  or  his  assi^ee,  may 
Lave  execution  thereupon,  of  course,  at  any  time  within  five 
years  after  the  entry  of  the  judgment. 

§  1376.  [>lm'd  1877, 1885, 1887.]    Where  the  party  recov-  ..    ^ 

ering  a  final  judgment  has  died,  execution  may  oe  issued  at  ^  4ffl 
any  time  within  five  years  after  the  entry  of  the  judgment,  ' 
by  his  personal  representatives,  or  by  the  assignee  of  the 
judgment,  if  it  has  been  assigned,  and  tne  execution  must  be 
indorsed  with  the  name  and  residence  of  the  person  issuing 
the  same.  And  where  a  party  or  one  or  more  of  several  par- 
ties against  whom  a  iudgment  for  the  recovery  of  possession 
of  real  property  has  oeen  obtained,  has  died,  an  order  grant- 
ing leave  to  issue  and  execute  such  execution  or  writ  of  pos- 
session "may  be  granted  upon  giving  twenty  days*  notice  to 
the  occupants  of  the  lands  so  recovered,  and  to  the  grantees 
or  devisees  of  said  deceased,  or,  if  he  died  intestate,  to  the 
heir»-at-law  of  said  deceased ;  said  notices  to  be  served  in  the 
same  manner  as  a  summons  is  directed  to  be  served  in  an 
action  in  the  supreme  court. 

§  1377.  lAm^d  1879.]  After  the  lapse  of  five  years  from  87  N.  Y.  623. 
the  entry  of  a  final  judgment,  execution  can  be  issued  there-  38  Hun,  142. 
upon,  in  one  of  the  following  cases  only  :  24  N.Y.State 

1,  Where  an  execution  was  issued  thereupon,  within  five  ^^P-  ^*  ^ 
years  after  the  entry  of  the  judgment,  and  has  been  returned  "^  j  <^€  rC 
wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to 
issue  the  execution. 


Z94 


§  1373.  I^otipeof  an  application  for  an  order,  ^rantin^  ] 


r 
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leave  to  issue  aa  execution,  as  prescribed  in  the  last  seotion, 
must  be  served  personally  upon  the  adverse  party,  if  he  is  a 
resident  of  the  State,  and  personal  service  can,  with  reason- 
able diligence,  be  made  upon  him  therein ;  otherwise,  notice 
must  be  given  in  such  manner  as  the  court  directs.  Where 
the  judgment  is  for  a  sum  of  money,  or  directs  tiie  payment 
of  a  sum  of  money,  leave  shall  not  be  granted,  except  on 
proof,  by  affidavit,  to  the  satisfaction  of  the  court,  that  the 
judgment  remains  wholly  or  partly  unsatisfied. 


130 NT  318        ^  1379#  An  execution  to  collect  a  sum  of  money  cannot 
146  N.T.  342.  ^®  isBued  against  the  property  of  a  judgment  debtor,  who  has 

died  since  uie  entry  of  the  judgment,  except  as  prescribed  in 

the  next  two  sections. 


-28Hun.452;  §1380.  [iim'd  1879, 1885, 1890, 1894.]  After  the  expiration 
29  Id.  12;  41  Qf  one  year  from  the  death  of  a  party,  against  whom  a  final 
15  NY  State  judgment  for  a  sum  of  money,  or  directing  the  payment 
Bep.217;  34  of  a  sum  of  money  is  rendered,  the  judgment  may  be 
Id.  489.  enforced  by  execution  against  any  property  upon  which 

isiw^so^'  it  is  a  lien,  with  like  effect  as  if  the  judgment  debtor  was 
*  *  still  liviixg.  But  such  an  execution  shall  not  be  issued,  un« 
less  an  order  granting  leave  to  issue  it  is  procured  from  the 
court,  from  which  the  execution  is  to  be  issued,  and  a  de- 
cree to  the  same  effect  is  procured  from  a  surrogate's  courtof 
this  state,  which  has  duly  granted  letters  testamentaiy  or 
letters  of  administration  upon  the  estate  of  the  deceased 
j  ndgment  debtor.  Where  the  lien  of  the  judcment  was  cre- 
ated as  prescribed  in  section  twelve  hundred  i^nd  fifty -one 
of  this  act,  neither  the  order  nor  the  decree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary 
or  letters  of  administration  have  been  duly  granted  upon  the 
estate  of  the  decedent,  and  for  that  purpose  such  a  Uen  ex- 
isting at  the  decedent's  death,  continues  for  three  years  and 
six  months  thereafter,  notwithstanding  the  previous  expira- 
tion of  ten  years  from  the  filing  of  the  judgment-rolL  Bat 
where  the  decedent  died  intestate  and  letters  of  administia- 
tion  upon  his  estnte  have  not  been  granted  within  three 
years  after  his  death  by  the  surrogate's  courtof  the  county  in 
which  the  decedent  resided  at  the  time  of  his  death,  or  if  the 
d^ced^^t  re8i4ed  oi^t  of  the  state  at  the  time  of  his  deaJ^ 
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and  letters  testamentary  or  letters  of  administration  have 
not  been  granted  vitMn  the  same  time  by  the  sorrogate'B 
court  of  the  county  in  which  the  property  on  which  the  judg- 
ment is  alien  is  situated,  such  oonit  may  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leave  any  per- 
sonal property  within  the  State  upon  which  to  administer. 
In  such  case  the  lien  of  the  judgment  existing  at  the  deced- 
ent's death  continues  for  three  years  and  six  months  as  afora« 
said.  Provided,  however,  that  such  judgment  lien,  existing 
at  the  decedent's  death,  upon  tiie  decedent's  real  property^ 
or  some  portion  thereof ,  may  be  enforced  and  payment  there- 
of obtained  during  the  said  uiree  years  after  granting  of  let- 
ters testamentary,  or  letters  of  administration,  by  the  pro- 
ceeding provided  and  prescribed  by  title  five  of  chapter 
eighteen  of  this  act.  But  this  section  shall  not  apply  to  real 
estate  which  shall  have  been  conveyed,  or  hereafter  may  be 
eonveyed  by  the  deceased  judgment  debtor  during  his  life- 
time, if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgn^ent  creditor  of  paid  deceased, 
against  whose  judgment  said  conveyance  shall  have  been, 
or  may  hereafter  be,  declared  fraudulent  ty  the  judgment 
and  decree  of  any  court  of  competent  jurisdiction,  may  en- 
force his  said  j  adgment  again  st  such  real  property,  with  like 
effect  as  if  the  judgment  debtor  was  living,  and  it  shall  not 
be  necessary  to  obtain  the  leave  of  any  court  or  officer  to  is- 
sue such  execution,  and  the  same  may  be  issued  at  any  time 
to  the  sheriff  of  the  county  where  such  property  is  or  may 
be  situated.  The  person  issuing  such  execution,  however, 
shall  annex  thereto  a  description  of  the  real  estate  against 
which  the  same  is  sought  to  be  enforced,  as  aforesaid,  and 
shall  indorse  on  t>aii  execution  the  words  ** issued  undersec- 
tion  thirteen  hundred  and  eighty  of  the  code  of  civil  pro- 
cedure," whereupon  said  sheriff  shall  enforce  said  execn- 
tion  as  ther  in  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal, 
and  all  provisions  of  law  relating  to  the  sale  and  conveyance 
of  real  estate  on  execution  and  Uie  redemption  thereof  shall 
apply  thereto. 


§  1881.  Mm'd  1889.]  Leave  to  issue  an  execution  as  pre-  29  Hun  12- 

scribed  in  the  last  section,  must  be  procured  as  follows  :  4  Redf !  374-. 

1.  Notice  of  the  application  to  the  court  from  which  the  30Hun*67ol 
execution  is  to  be  issued,  for  an  order  granting  leave  to  issue 
the  execution,  must  be  given  to  the  person  or  persons  whose 
interest  in  the  property  will  be  affected  by  a  sale  by  virtue 
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Hi  the  execution,  and  also  to  the  executor  or  administrator  of 
the  judgment  debtor.  The  general  rules  of  practice  may 
prescribe  the  manner  in  wMdi  the  notice  must  be  given ; 
until  provision  is  so  made  therein,  it  must  be  served  either 
personally  or  in  such  manner  as  the  court  prescribes  in  an 
order  to  show  cause.  Leave  shall  not  be*  granted,  except 
upon  proof  by  affidavit,  to  the  satisfaction  of  the  courts  that 
tiie  judgment  remains  wholly  or  partly  unsatisfied. 

2.  For  the  purpose  of  procuring  a  decree  from  the  snxro- 
gate's  court  granting  leave  to  issue  the  execution,  the  iudg. 
ment  creditor  must  present  to  that  court  a  written  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for  such  a 
decree ;  and  that  the  persons  specified  in  the  first  subdi- 
vision of  this  section,  may  be  cited  to  show  cause  why  it 
should  not  be  granted.  Upon  the  presentation  of  such  a  pe- 
tition the  surrogate  must  issue  a  citation  accordingly,  which 
said  citation  may  be  served  in  the  same  manner  as  is  pro- 
vided in  the  first  subdivision  of  this  section  for  the  service 
or  giving  of  a  notice  to  the  parties  or  persons  therein  men- 
tioned, and,  if  the  general  rules  of  practice  of  the  supreme 
court  do  not  provide  for  a  mode  of  giving  such  notice,  such 
citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law ; 
and,  upon  the  return  thereof,  he  must  make  such  a  decree  in 
the  premises  as  justice  requires. 


§  1882«  The  time  during  which  the  person,  entitled  to  en- 
force a  judgment,  is  stayed  from  enforcing  it,  by  the  pro- 
vision of  a  statute,  or  by  an  injnnction  or  other  order,  or  in 
consequence  of  an  appeal,  is  not  a  part  of  the  time,  limited, 
by  this  title,  for  issuing  an  execution  thereupon,  or  for  mak- 
ing an  application  for  leave  to  issue  such  an  execution. 


§  1383«  The  last  six  sections  do  not  affect  the  right  of  a 
judgment  creditor  to  enforce  a  judgment,  against  the  prop- 
erty of  one  or  more  surviving  judgment  debtors,  as  if  all  the 
judgment  debtors  were  living.  In  that  case,  an  execution 
must  be  issued  in  the  usual  zorm  ;  but  the  attorney  for  the 
judgment  creditor  must  indorse  thereupon,  a  notice  to  the 
sheriff,  reciting  the  death  of  the  deceased  judgment  debtor, 
and  requiring  the  sheriff  not  to  collect  the  execution,  out  of 
any  property  which  belonged  to  him. 


^ 
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§  1884«  [Am'd  1894.]  A  sale  of  real  or  personal  property, 
by  virtue  of  nn  execntion,  or  pursnant  to  the  directions  oon- 
tuned  in  a  judgment  or  order»  must  be  made  at  pnblio  auc- 
tion, between  the  hour  of  nine  o'clock  in  the  morning  and 
sunset.  The  sheriff  to  whom  an  execution  is  issued  shall  at 
any  time  before  the  sale  of  the  personal  property  ley  led  on  by 
him,  on  the  written  request  of  any  person  who  is  a  creditor 
of  the  person  against  wnom  the  writ  was  issued  under  which 
the  sheriff  levied  upon  the  property,  exhibit  to  such 
creditor  the  personal  property  so  levied  upon  under  said 
writ  and  permit  an  inspection  thereof  by  suon  creditor  or  his 
agent. 
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§  1885.  A  person  who,  before  the  time  fixed  for  the  sale^ 
in  a  notice  of  the  sale  of  property,  to.  be  made  by  virtue  of  an 
execution,  wilfully  takes  down  or  defaces  such  a  notice  put 
up  by  the  sheriff,  or  by  his  authority^  forfeits  fifty  dollars  to 
the  judgment  creditor^  and  the  same  sum  to  the  judgment 
debtor  ;  unless  the  no£ice  was  defaced  or  taken  down,  with 
the  consent  of  the  person  Peeking  to  enforce  the  forfeiture,  or 
the  execution  was  previously  satisfied. 

§  1386.  An  omission  by  the  sheriff  to  give  notice,  as  i*©* 
Quired  by  law,  or  the  taking  down  or  defacing  of  a  notice^ 
when  ptit  Up,  does  not  effect^  the  validity  of  a  sale,  made  by 
Virtue  of  an  ^xedution,  to  a  purchaser  in  good  faith,  without 
tK>tiee  of  the  omission  or  offence. 

§  138T.  The  sheriff,  to  whom  an  execution  is  directed,  or 
the  under-sheriff  or  deputy-sheriff,  holding  an  execution,  and 
conducting  a  sale  of  property  by  virtue  thereof,  shall  not,  di- 
rectly or  indirectly,  purchase  any  of  the  property  at  the  saiei 
A  purchase  made  oy  him,  or  to  his  use,  is  void< 

§  1388.  Where  the  sheriff,  to  whom  an  execution  is  de- 
livered, dies,  is  removed  from  office,  or  becomes  otherwise 
disqualified  to  act,  before  the  execution  is  returned,  his  under- 
sheriff  must  proceed  upon  the  execution,  as  the  sheriff  mi^ht 
have  done.  If  there  is  no  under-sheriff,  the  court,  from  which 
the  execution  issued,  may  designate  a  person  to  proceed 
thereupon ;  who  may  complete  the  same,  as  an  under-sheriff 
might  have  done.  The  person  so  designated  mustgive  such 
security  as  the  court  directs.  He  is  deemed  an  officer ;  and 
is  subject  to  the  same  obligations  and  liabilities,  and  has  the 
same  power  and  authority,  in  relation  to  the  object  of  his  ap- 

S ointment,  as  a  sheriff,  and  is  entitled  to  fees  accordingly, 
ut  this  section  does  not  apply,  in  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  for  the  enforcement  of  an 
execution^  after  the  death,  removal  from  office,  or  other  dis- 
qualification, of  the  sheriff,  or  under-sheriff. 

TITLE  II. 

Execution  against  property, 

Abticlb  !•  Property  exempt  from  levy  and  sale. 

2.  Lien  of  an  execution  upon  personal  property;  levy  upon 
and  vale  of  personal  property.  Rights  of  indemni- 
tors of  sheriff. 

8.  Sale,  redemption,  and  conveyance  of  real  property;  rights 
and  liabilities  of  persons  interested. 

4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to 
enforce  contribution. 

ARTICLE  FIRST. 

Property  exempt  from  Levy  and  Sale. 


2  1889.  Certain  special  exempt- 
ions not  affected  by 
this  article. 

1390.  What  personal   propertv 

is  exempt,  when  owned 
by  a  householder. 

1391.  Additional  personal  prop- 

erty exempt  in  certain 
cases. 

1392.  Widow,  etc.,  or  married 

woman  entitled  to  ex- 


emption   as    a    hoa8» 
holder. 

1393.  Military    pay,     rewards^ 

etc.,  exempt  from  ez*^- 
cution  and  other  legal 
proceedings. 

1394.  Right  of  action  for  tak* 

ing,  etc.,  exempt  prop- 
erty. 

1395.  Burying  ground;    when 

exempted. 


*  So  in  originaV. 
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I  1396.  How     exempt     burying 
ground  designated. 

1397.  Homestead,     wiien     ex- 

empted. 

1398.  How  exempt  homestead 

designated. 

1399.  Married  womanN  home- 

stead ;    when   exerapt" 
ed. 
1400    When  exemption  to  con- 
tinue    after      owner's 
death. 


2  1401.  Exemption ;  when  not 
affected  by  temporary 
suspension  of  resi- 
dence. 

1402.  If  yahie  of  horoeot'ead  ex- 

ceeds one  thousand 
dollars,  lien  attaches  to 
surplus. 

1403.  Id.;  how  proceeds  to  be 

marshalled  when  prop- 
erty U  sold. 

1404.  Exemption  of  real  prop- 

erty ;  how  cancelled. 


§  1 38Q.  The  enumeration,  in  this  article,  of  the  property 
which  is  exempt  from  levy  and  sale  by  virtue  of  an  execution, 
does  not  repeal  any  special  provision  of  law.  relatins^  to  such 
an  exemption,  which,  by  its  terms,  is  applicaole  only  to  a  par- 
ticular class  of  persons,  or  corporations,  or  to  H  particular 
locality,  or  otherwise  to  a  special  case. 

§  1390.  lAm^dmU  ^  '  ^  31  Hun,  It. 

The  f oUowmg  personal  ptopetty,  when  own-  75  flun.  41a. 
ed  by  a  householder,  is  exempt  from  levy  and  sale  by  virtue   >> «/  c  ^Jf  •>  «  / 
of  an  execution,  ana  each  movable  article  thereof  continues   '•         •  n.  •»  o  t 
to  be  so  exempt,  while  the  family  or  any  of  thenl,  are  remov- 
ing from  one  residence  to  another: 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up 
or  kept  for  use  m  a  dwelling  house  ;  and  one  sewing  mac^ne 
with  its  appurtenances. 

2.  The  family  Bible,  family  pictures  and  school  books,  used 
by  or  in  the  family ;  and  other  books,  not  exceeding  in  value 
fifty  dollars,  kept  and  used  as  part  of  the  family  library. 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor  or  the 
family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yam  or  cloth  manu- 
factured therefrom ;  one  cow ;  two  swme ;  the  necessary 
food  for  those  animals ;  all  necessary  meat,  fish,  flour,  grocer- 
ies, and  vegetables,  actuallv  provided  for  family  use,  and 
necessary  fuel,  oil  and  candles,  for  the  use  of  the  family  for 
sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads  and  bedding,  neces- 
sary for  the  judgment  debtor  and  the  family  ;  all  necessary 
cooking  utensils ;  one  table ;  six  chairs ;  six  knives  ;  six  forks ; 
six  spoons  ;  six  plates ;  six  tea  cups ;  six  saucers ;  one  sugar 
dish;  one  milk  pot ;  one  tea  pot;  one  crane  audits  appendages; 
one  pair  of  andirons ;  one  coal  scuttle ;  one  shovel ;  one  pair 
of  tongs ;  one  lamp  and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary  to 
the  carrying  on  of  his  trade,  not  exceeding  in  value  twenty- 
five  dollars. 

§  1391.  [Am'dlSTO.]  In  addition  to  the  exemptions,  al- 
lowed by  the  last  section,  necessary  household  furniture, 
working  tools  and  team,  professional  instruments,  furniture 
and  library,  not  exceeding  in  value  two  hundred  and  fifty 
dollars,  together  with  the  necessary  food  for  the  team,  for 
ninety  days,  are  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  when  ownea  by  a  person,  being  a  householder,  or 
having  a  lamily  for  which  he  provides,  except  where  the  exe-  7  V  C^A^  i  0^^ 
cution  is  issued  upon  a  judgment,  recovered  wholly  upon  one 
or  more  demands,  either  for  work  performed  in  the  family  as 
a  domestic,  or  for  the  purchase-money  of  one  or  more  articles^ 
except  as  prescribed  in  this  or  the  last  section. 


4  Civ,  Pro. 

274. 

30  Hun,  242; 

36  Id.  12;  46 

Id.  317. 

130N.T.813. 

76  Hnn.  412. 
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§  1392.  lAm-d  1877.]  Where  the  judgment  debtor  is  a 
woman,  she  is  entitled  to  the  same  exemptions,  from  levy  and 
sale  by  virtue  of  an  execution,  subject  to  the  same  exceptions 
as  prescribed  in  the  last  two  sections,  in  the  case  of  a  house* 
holder. 

35  Hun, 647.      §1893.     [Am*d  1895,   amendment  to  take  fffedt  September 

6  l)em.  Ids.    1,  1895.]    The  pay  and  bounty  of  a  non-commissioned  offi- 

1191?  Y  650*  ®®''  mnsioian  or  private  in  the  military  or  naval  service  of 

7^  ^f^  ]  (,  I   the  Unit^  States  or  the  State  of  New  York;  a  land  warrant, 

-J  T^  ^^ fi..  I  6*/  peiision  or  other  reward  heretofore  or  hereafter  granted  by 

the  United  States,  or  by  a  State,  for  military  or  naval  ser- 
vices; a  sword,  horse,  medal,  emblem  or  device  of  any  kind 
presented  as  a  testimonial  for  sei-vices  rendered  in  the  mili- 
tary or  naval  service  of  the  United  States  or  a  State;  and  the 
uniform,  arms  and  equipments  which  were  used  by  a  person 
in  that  service,  are  also  exempt  from  levy  and  sale,  by  virtue 
of  an  execution,  and  from  seizure  for  noxipayment  of  taxes, 
or  in  any  other  legal  proceeding.  OU ,  i  9'^nf  ^ 

86  Hun,  683.  §  1394.  A  right  of  action  to  recover  damages,  or  dam- 
ages awarded  by  a  judgment,  for  taking  or  iniurmg  personal- 
property,  exempt  by  law  from  levy  and  sale,  by  virtue  of  an 
execution,  are  exempt,  for  one  year  aft<er  the  collection  there- 
of j  from  levy  and  sale,  by  virtue  of  an  execution,  and  from 
seizure  in  any  other  legal  proceeding. 

§  1395.  Land  set  apart  as  a  family  or  private  burying 
ground,  and  heretofore  designated,  as  prescribed  by  law,  in 
order  to  exempt  the  same,  or  hereafter  desi^ated  for  that 
purpose,  as  prescribed  in  the  next  section,  is  exempt  from 
sale,  by  virtue  of.  an  execution,  upon  the  following  conditions 
only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that 
purpose. 

2.  It  must  not  exceed  in  extent,  one-fourth  of  an  acre. 

8.  It  must  not  contain,  at  the  time  of  its  designation,  or  at 
any  time  afterwards,  any  building  or  structure,  except  one  or 
more  vaults,  or  other  places  of  deposii)  for  the  dead,  or  mor- 
tuary monumenta 

§  139C  In  order  to  designate  land,  to  be  exempted  as 
prescribed  in  the  last  section,  a  notice,  containing  a  full  de- 
scription of  the  land  to  be  exempted,  and  stating  that  it  has 
been  set  apart  for  a  family  or  private  burying  ground,  must 
be  subscribed  by  the  owner :  acknowledged  or  proved,  and 
certified,  in  like  manner,  as  a  deed  to  oe  recorded  in  the 
county  where  the  land  is  situated ;  and  recorded  in  the  otBce 
of  the  clerk  or  register  of  that  county,  in  the  proper  book  for 
recording  deeds,  at  least  three  days  before  the  sale  of  the 
la&d,  by  virtue  of  the  execution. 

28N.Y.8tate  §  1397.  [Am?d  1883.]  A  lot  of  land,  with  one  or  more 
Rep.  518.  buildings  thereon,  not  exceeding  in  value  one  thousand  dol- 
lars, owned  and  occupied  as  a  residence  by  a  householder, 
having  a-  family,  and  heretofore  designated  as  an  exaoipt 
homestead,  as  prescribed  by  law,  or  hereafter  desi^ated  for 
that  purpose,  as  prescribed  in  the  next  section,  is  exempt 
from  sale  by  virtue  of  an  execution,  issued  upon  a  iudgment 
recovered  for  a  debt  contracted  after  the  thirtieth  duy  of 
April,  eighteen  hundred  and  fifty ;  unless  the  judgments  was 
recovered  wholly  for  a  debt  or  debts  contracted  befoie  the 
designation  of  the  property,  or  for  the  purchase  money  there- 
of. But  no  property  heretofore  or  hereafter  designated  as  an 
exempt  homestead,  as  prescribed  by  law^  or  by  ue  next 
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tion,  shall  be  exempt  from  taxation,  or  from  sale  for  non-pay- 
ment of  taxes  or  assessments. 

§  1398.  [Am'dl&ri.l  In  order  to  desi^ate  property,  to 
be  exempted  as  prescribed  in  the  last  section,  a  conveyance 
thereof,  statins*,  m  substance,  that  it  is  desired  to  be  held 
as  a  homestead,  exempt  from  sale  by  virtue  of  an  execution, 
must  be  recorded,  as  prescribed  by  law ;  or  a  notice,  con- 
taining a  full  description  of  the  property,  and  stating  tnat  it 
is  designed  to  bo  so  held,  must  be  subscribed  by  the  owner, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  the  property  is  situ- 
ated ;  and  must  be -recorded  in  the  office  of  the  clerk  of  that 
county,  in  a  book  kept  for  that  purpose,  and  styled  the 
*^  homestead  exemption  book." 

§  1399.  A  lot  of  land,  with  one  or  more  buildings  there- 
on, owned  liy  a  married  woman,  and  occupied  by  her  as  a 
residence,  may  be  designated  as  ner  exempt  homestead,  as 
prescribed  in  the  last  section  j  and  the  property  so  designa- 
ted is  exempt  from  sale,  by  virtue  of  an  execution,  under  the 
same  circumstances,  and  subject  to  the  same  exceptions,  as 
the  homestead  of  a  householder,  having  a  family. 

§  1400.  The  exemption,  prescribed  by  the  last  three  seo- 
tions,  continues,  after  the  death  of  the  person  in  whose  favor 
the  property  was  exempted,  as  follows  :. 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  bene- 
fit of  her  surviving  children,  until  the  majority  of  the  young- 
est surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues  for  the  benefit  of 
his  w^idow  and  surviving  children  :  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to 
be  occupied}  as  a-  residence,  by  a  person  for  whose  benefit  it 
may  so  continue,  except  as  otherwise  prescribed  in  the  next 
section. 

§  1401.  The  right  to  exemption,  of  a  person  entitled 
thereto,  as  prescribed  in  the  last  four  sections,  is  not  affected 
by  a  suspension  of  th^  occupation  of  the  exempt  property,  as 
a  residence,  for  a  period  not  exceeding  one  year,  which  oc- 
curs in  consequence  of  injury  to,  or  destruction  of,  the  dwel- 
ling house  upon  the  premises. 

tl402.  The  exemption  of  a  homestead,  otherwise  valid 
er  the  provisions  of  this  article,  is  not  void,  because  the 
value  of  the  property,  designated  as  exempt,  exceeds  one 
thousand  dollars.  In  that  case,  the  lien  of  a  judgment  at- 
taches to  the  surplus,  as  if  the  property  had  not  been  desig- 
nated as  an  exempt  noiiiestead ;  but  the  property  cannot  be 
sold  by  virtue  of  an  execution,  issued  upon  a  judgment,  as 
against  which  it  is  exemjit.  After  the  return  of  such  an  exe- 
cution, the  ow^ner  of  the  judgment  may  maintain  a  judgment 
creditor's  action,  to  procure  a  judgment  directing  a  ^e  of 
the  property,  and  enforcing  his  lien  upon  the  surplus. 

§  1403.  Where  the  judgment,  in  a  judgment  creditor's 
action  brought  as  prescribed  in  the  last  section,  or  in  any 
other  action  affecting  the  title  to  an  exempt  homestead,  di- 
rects the  sale  of  the  property,  the  court  must  so  marshal  the 
proceeds  of  the  sale,  that  the  right  and  interest  of  each  per- 
son in  the  proceeds,  shall  correspond,  as  nearly  as  may  be,  to 
bis  right  and  interest  in  the  property  sold.    Money,  not  ex- 
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§  1404 


28N.Y.State 
Rep.  618. 


ce^ding  one  thousand  dollars,  paid  to  a  judgtiient  debtor,  as 
representing  his  interest  in  the  proceeds,  is  exempt  for  one 
year  after  the  payment,  as  the  property  sold  was  exempt ; 
unless,  before  the  expiration  of  the  year,  he  causes  real  prop- 
erty to  be  designatect  as  an  exempt  homestead,  as  prescribed 
in  section  one  uiousand  three  hundred  and  ninety-eight  of  this 
act :  in  which  case,  the  exemption  ceases,  with  respect  to  so 
much  of  the  money,  as  was  not  expended  for  the  purchase  of 
that  property ;  and  the  exemption  of  the  property  so  desig- 
nated extends  to  every  debt,  against  which  the  property  sold 
was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  end  before 
payment  to  him  of  his  proportion  of  the  proceeds  of  the  sale, 
the  court  may  direct  that  portion  of  the  proceeds,  which  rep- 
resents his  interest,  to  be  invested,  for  the  benefit  of  the  per- 
son or  persons,  entitled  to  the  benefit  of  the  exemption  ;  or  to 
be  otherwise  disposed  of,  as  justice  requires. 

§  14:04:«  [Am'd  1894.]  The  owner  of  real  i)roperty,  exempt 
as  prescribed  in  this  article,  may,  at  any  time,  Bnbscribe  a 
notice,  and  personally  acknowledge  the  execution  thereof,  be- 
fore nn  officer  authorized  by  law  to  take  the  acknowledgment  of 
a  deed,  to  the  effect  that  he  cancels  all  exemptions  from  levy  or 
sale  by  virtue  of  an  execution  affecting  the  property,  or  a  par- 
ticular part  thereof,  fully  described  in  the  notice.  The  cancel- 
lation takes  effect  when  such  a  notice  is  recorded,  as  prescribed 
in  this  article  for  recording  a  notice  to  effect  the  exemption  so 
canceled.  Any  other  release  or  waiver,  hereafter  executed, 
of  an  exemption  of  real  property,  allowed  by  this  article,  or  of 
an  exemption  of  a  homestead,  or  a  private  or  family  burying 
ground,  allowed  by  the  provisions  of  law  heretofore  in  force, 
is  void ;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife 
from  jointly  conveying  or  mortgaging  property  so  exempt. 

ARTICLE  SECOND. 

Lien  op  an  Execution  upon  personal  Pkof*erty  ;  Levy 
UPON  AND  Sale  op  personal  Property  ;  Rights  op  In- 
demnitors OP  Sheripp. 


2  1405.  Personal  property  bound 
by  execution. 

1406.  Order      of      preference 

among  executions. 

1407.  Id.;    when    attachments 

also  are  issued. 

1408.  Id.;    when    issued    from 

court  not  of  record. 

1409.  Title  of  bona  fide  purchas- 

ers before  levy,  not  af- 
fected. 

1410.  Execution  may  be  levied 

upon  current  money. 

1411.  Levy  upon   certain    evi- 

dences of  debt. 

1412.  Interest  of  bailor  in  goods 

pledged  may  be  sold. 

1413.  When  partners  may  ap- 

ply for  release  of  prop- 
erty levied  upon. 

1414.  Undertaking  to  be  given. 

1415.  Proyision,  where  a  war- 


rant of  attachment  has 
also  been  levied,  etc. 
g  1416.  When    the   undertaking 
enures  to  other  judg- 
ment creditors. 

1417.  How     partner's    interest 

sold;  rights,  etc.,  of 
purchaser. 

1418.  Claim  of  property   by  a 

third  person,  how  tried. 

1419.  Proceedings,  If  claimant 

succeeds. 

1420.  Inauisition  not  to  preju- 

dice clairoanl's  right. 

1421.  In    action    against    offi< 

cer,  indemnitors  may 
be  substituted  as  de- 
fendants. 

1422.  Notice  of  application  and 

proofs  thereupon. 

1423.  Terms' may  be  imposed. 


^ 
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I  1424.  When  indemnity  related  g  1427.  Officer  to  whom  Indem- 

to  part  of  property.  nity  is  given,  required 

1425.  Application  when  officer  to  give  notice  of  action. 

is  joined  with  indemni-  1428.  Sale  of  personal  property; 

tors.  how  made. 

1426.  Effect  of  the  order.  1429.  Notices    of    sale   to  be 

posted. 

§  1406.  The  goods  and  chattels  of  a  judgment  debtor,  77N.  y.  4flft. 
not  exempt,  by  express  provision  of  law,  from  levy  and  sale  136  li.  T  37s. 
by  virtue  of  an  execution,  and  his  other  personal  'property, 
which  is  expressly  declared  by  law,  to  be  subject  to  levy  by 
virtue  of  an  execution,  are,  when  situated  within  the  juris- 
diction of  the  officer,  to  whom  an  execution  against  property 
is  delivered,  bound  by  the  execution,  from  the  time  of  the  de- 
livery thereof  to  the  proper  officer,  to  be  executed ;  but  not 
before. 

§   1406.  Where  two  or  more  executions  against  propertv  24  NY  State 
are  issued,  out  of  the  same  or  different  courts  of  record,   Rep.  740. 
against  the  same  judgment  debtor,  the  one  first  delivered,  to  ia4N.Y.613. 
an  officer,  to  be  executed,  has  preference,  notwithstanding 
'that  a  levy  is  first  made,  by  virtue  of  an  execution  subse- 
quently delivered ;  but  if  a  levy  upon  and  sale  of  personal 
property  has  been  made,  by  virtue  of  the  junior  e-^ecution, 
before  an  actual  levy,  by  virtue  of  the  senior  execution,  the 
same  property  shall  notr  be  levied  upon  or  sold,  by  virtue  of 
the  letter.* 

§  1407.  Where  there  are  one  or  more  executions,  and  24N.T.Stat6 
one  or  more  warrants  of  attachment,  against  the  property  of  Rep.  740. 
the  same  person,  the  rule  prescribed  in  the  last  section  pre-   124N.Y.618. 
vails,  in  aetermining  the  preferences  of  the  executions  or 
warrants  of  attachment ;  the  defendant  in  the  warrants  of 
attachment  being,  for  that  purpose,  regarded  as  a  judgment 
debtor. 

§  1408.  But  an  execution,  issued  out  of  a  court  not  of 
record,  or  a  warrant  of  attachment,  granted  in  an  action 
pending  in  a  court  not  of  record,  if  actually  levied,  has  pref- 
erence over  another  execution,  issued  out  of  any  court  of  re- 
cx>rd  or  not  of  record,  which  has  not  been  previously  levied. 

§   1409.  The  title  to  personal  property,  acquired  before  40  Hun  323 
the  actual  levj'^  of  an  execution,  by  a  purchaser  in  good  faith,  ' 

and  without  notice  that  the  execution  has  been  Lssi/ed,  is  not 
affected  by  an  execution  delivered,  before  the  purchase  was 
made,  to  an  officer,  to  be  executed. 

§  1410.  [^m'dlSTT.]  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  levy  upon  current  money 
of  the  United  States,  belonging  to  the  ludgment  debtor  ;  and 
must  pay  it  over,  as  so  much  money  collected,  without  expos- 
ing it  for  sale ;  except  that  where  it  consists  of  gold  coin,  he 
must  sell  it,  like  other  personal  property  ;  unless  he  is  other- 
wise directed,  by  an  order  of  a  judge,  or  by  the  judgment  in 
the  particular  case. 

§  1411.  lAni'd  1877.']  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  levy  upon  and  sell,  a  bill, 
or  other  evidence  ot  debt,  belonging  to  the  judgment  debtor, 
which  was  issued  by  a  moneyed  corporation  to  circulate  as 
money  ;  or  a  bond  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  judgment  debtor,  which  was  execu- 

»  i    '  -111  III.  i-.l.l'i.H. ,,  iij. 

«  go  in  original. 


r 


286 


LIEN  OF  EXECUTION. 


14ia-l4i6 


ted  and  issued  by  a  government,  state,  county,  public  officer, 
or  municipal  or  other  corporation,  and  is  in  terms  negotiable, 
or  payable  to  the  bearer,  or  holder. 

§  1412.  The  interest  of  the  judgment  debtor  in  personal 
property,  subject  to  levy,  lawfully  pledged,  for  the  payment 
of  money,  or  the  performance  of  a  contract  or  agreement, 
may  be  sold,  in  the  hands  of  the  pledgee,  by  virtue  of  an  exe- 
cution against  property.  The  purchaser  at  the  sale  acq^uires 
all  the  right  and  interest  of  the  judgment  debtor,  and  is  en- 
titled to  the  possession  of  the  property,  on  complying  with  the 
terms  and  conditions,  upon  which,  the  judgment  debtor  could 
obtain  possession  thereof.  This  section  does  not  apply  to 
property,  of  which  the  judgment  debtor  is  unconditionally  en- 
titled to  the  possession. 

1  GityGt.241.  §  1413.  Where  an  officer  has  seized  personal  property  of 
a  partnership,  before  or  after  its  dissolution,  upon  a  levy  up- 
on the  interest  therein  of  a  partner,  made  by  virtue  of  an 
execution  against  his  individual  property,  the  other  partners, 
or  former  partners  having  an  interest  in  the  property,  or  any 
of  them,  may,  at  any  time  before  the  sale,  apply  to  a  judge  of 
the  cou{t  or  to  the  county  judge  of  the  county,  where  the 
seizure  was  made,  upon  an  amdavit,  showing  the  racts,  for  an 
order^  directing  the  officer  to  releasethe  property,  and  to  de- 
liver it  to  the  applicant. 
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§  1414.  Upon  such  an  application,  the  applicant  must 
fflve  an  undertaking,  with  at  least  two  sureties,  approved  by 
the  judge,  to  the  effect,  that  he  will  account  to  the  purchaser, 
upon  the  sale  to  be  made  by  virtue  of  the  execution,  of  the  in- 
terest of  the  judgment  debtor  in  the  property  seized,  in  like 
manner  as  he  would  be  bound  to  account  to  an  assignee  of 
such  an  interest ;  and  that  he  will  pay  to  the  purchaser  the 
t^ilance,  which  may  be  found  due  upon  the  accounting,  not  ex- 
ceecUng  a  sum,  specified  in  the  undertaking,  which  must  be 
not  less  than  the  value  of  the  interest  of  the  judgment  debtor, 
in  the  property  seized  by  the  sheriff,  as  fixed  oy  the  judg^ 
The  provisions  of  sections  six  hundred  and  ninety-five  and  six 
hundred  and  ninety-six  of  this  act  apply  to  the  proceedings, 
taken  as  pi'escribed  in  this  and  the  last  section. 

§  1416.  Where  a  warrant  of  attachment  has  been  levied 
upon  the  interest  of  a  defendant,  as  a  partner,  in  personal 
property  of  a  partnership,  and  the  attacnment  has  been  dis- 
charged as  to  that  interest,  as  prescribed  in  sections  six  hun- 
dred and  ninetv-three  and  six  hundred  and  ninety-four  of 
this  act,  a  levy,  by  virtue  of  an  execution  against  his  individ- 
ual property,  cannot  be  made  upon  his  interest  in  the  same 
property,  unless  the  warrant  of  attachment  has  been  vacated, 
or  annulled. 

§  1416.  Where  personal  property  of  a  partnership  has 
been  released,  upon  giving  an  undertaking,  as  prescribed  in 
the  last  three  sections,  if  the  execution,  by  virtue  of  which  the 
levy  was  made,  is  set  aside,  or  is  satisfied  without  a  sale  of 
the  interest  levied  upon,  the  undertaking  enures  to  the  benefit 
of  each  judgment  creditor  of  the  same  judgment  debtor,  then 
having  an  execution  in  the  hands  of  the  same  officer,  or  of 
another  officer,  having  authority  to  levy  upcm  that  interest, 
as  if  it  had  been  given  to  obtain  a  release  from  a  seizure,  made 
oy  virtue  of  such  an  execution. 
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§  1417.  Where  ]personal  property  of  a  partnership  has 
been  so  released,  the  interest  of  the  judgment  debtor  therein 
may  be  sold  by  the  officer  ;  and  the  purchaser,  upon  the  sale, 
acquires  all  that  interest,  as  if  he  was  an  assignee  thereof.  If 
the  purchase  money  exceeds  the  amount  of  all  the  executions 
and  warrants  of  attachment,  against  the  property  of  the  same 
judgment  debtor,  of  which  the  officer  has  notice,  and  of  the 
lawful  fees  and  charges  thereon,  the  officer  must  pay  the  sur- 
plus into  court,  for  the  benefit  of  the  judgment  debtor,  or 
other  person  entitled  thereto. 

§  1418.  If  personal  propjertv,  levied  upon  as  the  prop-   ^  „  ^  ^^ 
erty  of  the  judgment  debtor,  is  claimed,  by  or  in  behalf  of  an-  ®*  iiani«» 
other  person,  as  his  property,  the  officer  may,  in  his  discre- 
tion, empanel  a  jury  to  try  tne  validity  of  the  claim. 

§  1419.  [Am'd  1877,  1888,  1895,  amendmerd  to  take  ^eo< 
Septembtr  1,  1895.  J  If  by  their  inqnisition  the  jurors  jlnd 
that  the  property  belongs  to  the  claimant,  they  must  also 
determine  its  value.  Tn  ere  upon  the  officer  may  relinquish 
the  levy,  uuless  thtj  judgment-creditor  gives  him  an  under- 
taking with  at  least  two  sufficient  sureties,  to  the  effect  that 
the  sureties  will  iudt  mnify  him  to  an  amount  therein  speci- 
fied, not  les^  than  twice  the  value  of  the  property  as  deter- 
mined by  the  jury,  and  two  hundred  and  tifty  dollars  in 
addition  thereto,  agninst  all  damages,  costs  and  expenses,  in 
an  action  to  be  brought  against  him  by  any  person,  by  the 
claimant,  his  uBsiguee  or  other  repriesentative,  by  reason  of 
the  levy  upon,  detention  or  sale  of  any  of  the  property  by 
vir  ue  of  the  esecution.  If  the  undertaking  is  given,  the 
ofiii-er  must  detain  the  property  as  belonging  to  the  judc- 
ment-debtor.  AVhere  an  undertaking  is  given  to  indemnify 
nn  officer,  he  must,  within  two  days  after  the  giving  of  the 
said  underl  aiding,  cau^e  the  same  to  be  filed  in  the  office  of 
the  clerk  of  the  court  out  of  which  the  execution  wasissoed, 
and  serve  upon  the  claimant,  his  assignee  or  other  represen- 
tative, an  I  the  judgment-creditor,  or  the  attorney  whose 
name  is  subscribeil  to  the  execution,  a  copy  of  the  said  u&- 
dei  taking,  >^ith  a  notice  of  the  justification  of  the  sureties 
tbereon.  The  jiistiticMtion  must  take  place  before  a  judge 
of  the  oourr.  out  of  which  the  execution  was  issued,  at  a  time 
to  ba  specified  in  the  notice,  which  must  be  not  les^  than 
two  nor  more  than  five  days  after  service  of  said  notice.  For 
the  purpose  of  justification,  each  of.  the  sureties  upon  the 
undert  iking  mubt  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on 
the  part  of  the  claimant,  his  assignee  or  other  representative, 
touching  his  sufficiency,  in  snch  mauner  as  tlie  judge  in  his 
discretion  thinks  proper.  Theexamination  may  be  adjourned 
from  day  <o  day,  until  it  is  completed,  but  such  adjourn- 
ment must  be  always  to  the  next  judicial  day.  If  required 
by  the  'claimant,  his  assignee  or  other  representative,  the 
examination  must  be  reduced  to  writing  and  subscribed  by 
the  sureties.  If  the  judge  finds  the  sureties  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse  his 
allowance  tbereon,  and  cause  the  Eaid  undertaking,  together 
With  the  examination  of  the  sureties,  to  be  filed  wi&  the 
olerk  of  the  court.  Thereup'nthe  sheriff  is  released  and 
dihcbarged  from  all  further  liability,  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seized.  When  any 


288  INDEMNITOBS.  §§  1420-1^24 

such  andertaking  shall  have  been  approved  and  filed,  as 
hereinbefore  provided,  the  clerk  of  the  conrt,  shall  immedi- 
ately, upon  the  same  being  filed,  index  the  same  in  the  index- 
book  in  his  office,  under  which  executions  are  indexed, 
under  the  title  of  the  suit  in  which  the  execution  is  issued. 

§  1420.  If  the  property  is  found  to  belong  to  the  defend- 
ant, the  finding  does  not  prejudice  the  right  of  the  claimant, 
to  bring  an  action  to  recover  the  property  so  levied  upon,  or 
damages  by  reason  of  the  levy,  detention,  or  sale. 

QHidTq^^^'  §  1421.  [^m'dl887.]  Where  an  action  to  recover  a  chat- 
18  Abb.  N  C.  ^®^  ^^  chattels  hereafter  levied  upon  by  virtue  of  an  execu- 
449.  *  '  '  tion,  or  several  executions,  or  a  warrant  of  attachment,  or  sev- 
5!3  Abb.  N.  eral  warrants  of  attachment,  or  to  recover  damages  by  reason 
C.  42:^.  of  a  levy  or  levies  upon  detention,  sale  or  sales  of  personal  prop- 

129  N.Y.  361.  ^^y  hereafter  made,  by  virtue  of  an  execution  or  several  exe- 
cutions, or  a  warrant  of  attachment  or  sever&l  warrants  of  at- 
tachment, is  brought  against  an  officer  or  against  a  person  ivho 
acted  by  his  command  or  in  his  aid,  if  a  bond  or  bonds  or 
written  undertaking  or  undertakings  indemnifying  the  officer 
against  the  levy  or  levies,  or  other  act  or  acts,  has  been  given 
in  behalf  of  the  judprment  creditor  or  the  several  judgement 
creditors,  or  the  plaintiff  in  the  warrant  or  th^  plaintiffs  in 
the  several  warrants,  either  before  or  after  the  commence- 
ment of  the  action,  the  persons  or  person  or  the  several  per- 
sons who  gave  it  to  them,  or  the  survivors,  if  one  or  more  are 
dead,  may  apply  to  the  court  for  an  order  to  substitute  the 
applicant  or  several  applicants  as  defendants  in  the  action  in 
place  of  the  officer  or  of  the  person  so  acting  by  his  command 
or  in  his  aid  ;  and  the  court  shall,  upon  application  of  the 
officer,  or  in  case  of  his  death,  upon  the  application  of  his  legal 
representatives,  grant  an  order  substituting  the  indemnitors 
as  defendants  in  the  action  in  place  of  the  officer  or  of  the 
persons  so  acting  by  his  command  or  in  his  aid. 

9:  N.Y.  377.  §  1422.  [.4m'dl887.]  Where  the  application  is  made  by  the 
12«  a.Y.  361.  officer,  notice  of  the  application  must  be  given  to  the  indemni- 
tors or  their  attorney,  and  also  to  the  attorney  for  the  plaint- 
iff. If  the  pleadings  do  not  sufficiently  show  that  the  case  is 
one  where  the  order  may  be  granted,  the  facts  with  respect 
thereto  must  be  shown  by  affidavit  or  other  competent  proof. 
Where  the  application  is  made  by  the  indemnitors,  or  one  of 
them,  the  motion  papers  must  contain  a  written  consent  to  be 
made  liefendant  m  the  action  executed  by  each  person  who 
executed  the  instrument  or  instruments  of  indemnity,  unless 
proof  by  affidavit  is  furnished  that  those  who  do  not  consent 
are  dead.  Each  consent  must  be  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  and  notice  of  the  application  must  be  given  to  the  at- 
torney of  each  party  to  the  action,  and  if  the  defendant  has 
not  appeared,  notice  must  be  given  to  him  personally. 

23  Abb  NC        §  1423.  [^m'd  1887.]    Upon  panting  the  order  the  court 
423,     *    *  '   may,  in  its  discretion,  require  the  idemnitors  to  furnish  addi- 
129  N  Y.  361.    tional  security  to  the  plamtiff  and  to  pay  the  reasonable  ex- 
peases  of  the  defendant,  necessarily  incurred  before  the  order 
IS  granted,  or  it  may  impose  such  other  terms  for  the  security 
of  either  of  the  original  parties  as  justice  requires. 

§  1424.  [^m'cf  1887.]    If  the  idemaity  ^ven  related  to  a 

Sart  only  of  the  property,  the  court  4nay,  m  a  proper  case, 
^  irect  that  the  action  be  divided  into  two  actions,  that  the 
idemitors  be  substituted  as  defendants  in  one  without  affect- 
i;i^  the  otber^  and  that  the  controversy  in  each  actioa  1^ 
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limited  to  that  part  of  the  property  in  respect  to  which  it  is  to 
be  continued.  Where  such  an  order  is  made  a  similar  appli- 
cation may  be  subsequently  made  in  the  action  which  pro- 
ceeds against  the  original  defendant. 

§  1425.  [^w'dl887.]  If  the  officer  or  person  acting  by 
his  command,  or  in  his  aid,  is  joined  as  a  defendant,  with  all 
of  the  idemnitors,  he  may  apply  for  an  order  to  stnke  out  his 
name  as  a  defendant.  If  he  is  joined  as  a  defendant  with  one 
or  more,  but  not  all  of  them^  he  may  apply  for  an  order  wib- 
stituting  those  who  are  not  joined  with  nim  as  defendants  in 
his  place.  In  either  case  the  application  is  made  in  the  same 
manner  and  is  subject  to  the  same  provisions  as  if  made  as 
prescribed  in  section  fourteen  hundred  and  twenty-one  of 
this  act. 

§  1426.  An  order,  made  as  prescribed  in  the  last  five  ^^  //cxkk  A  \  Q 
sections,  does  not  affect  the  merits  of  the  cause  of  action,  or 
of  the  defence,  except  so  far  as  it  limits  the  controversy  to 
particular  property.    But  if  the  substituted  or  remaining  de 
lendants  recover  judgment,  they  are  entitled  to  single  costs 
only.     If  the  action  is  discontinued,  or  the  complaint  dis- 
missed, a  new  action  may  be  brought,  as  if  the  former  action  • 
had  not  been  brought. 

§  142T.  lAm'd  1887.]  Where  an  action  is  brought  in  a  -.  ...  j^ 
case  where  one  or  more  persons  are  entitled  to  make  an  appli-  J?  449^ 
cation  for  an  order  of  suostitution,  or  where  one  or  more  per- 
sons are  liable  to  be  substituted  as  defendants,  as  prescriDed 
in  section  one  thousand  four  hundred  and  twenty-one  of  this 
act,  the  officer  to  whom  the  instrument  or  instruments  of 
indemnity  was  given  cannot  maintain  an  action  thereupon 
against  a  person  entitled  to  make,  but  who  has  not  made, 
such  an  application,  or  who  is  liable  to  be  but  has  not  been 
substituted  as  a  defendant,  unless  notice  of  the  commence- 
ment of  the  action  against  the  officer,  or  the  person  acting  by 
his  command  or  in  his  aid,  is  given  before  the  trial  thereof,  or  at 
lea.st  ten  days  before  juagment  by  default  is  taken  therein 
*;ither  to  attorney  or  several  attorneys  whose  name  is  or 
several  names  are  subscribed  to  the  execution  or  several  exe- 
cutions or  warrants  of  attachment  or  several  warrants  of 
attachment,  or  personally  to  the  judgment  creditor  or  credit- 
ors, or  the  plaintiff  or  several  plaintilfs  in  the  action  in  which 
the  warrant  of  attachment  was  or  several  warrants  of  at- 
tachment were  issued,  or  to  one  of  the  persons  who  executed 
the  instrument  or  instruments  of  indemnity. 

§  1428.  Personal  property  must  be  offered  for  sale,  in  sNYSapa 
such  lots  and  parcels  as  are  calculated  to  bring  the  highest   522! 
price.     Except  where  the  officer  is  expressly  authorized,  by 
this  article,  to  sell  property  not  in  his  possession,  personal 
property  shall  not  be  offered  for  sale,  unless  it  is  present,  and 
witnin  the  view  of  those  attending  the  sale. 

§  1420.  At  least  six  days'  previous  notice  of  the  time 
and  place  of  a  sale  of  personal  property,  by  virtue  of  an  exe- 
cution, must  be  given,  by  posting  conspicuously  written  or 
Srinted  notices  thereof,  in  at  least  three  public  places  of  the 
jwn  or  city,  where  thfe  sale  is  made. 
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ARTICLE  THIRD. 

Sale,  Redemption  and  Conveyance  of  Real  Property  ; 
Rights  and  Liabilities  of  Persons  interested. 


1430.  To  whatle««ehold  proper- 

ty this  article  applie**. 

1431.  Real    property    held    la        g  1457. 

trust,   wfiea    liable    to 
execution. 

1432.  Equity    of    redemption ;  14>8. 

when  not  to  he  sold. 

1433.  Direction  to  be  endorsed 

on  execution.  1459. 

1434.  Notice   of    sale    or  real 

properly;  how  given.  1460. 

1435.  Property;  how  described 

therein.    Part  may  be 

sold.  1461. 

1436.  Penalty  for    irregularity 

in  gnle.  1462. 

1437.  Manner    of    conducting 

sale.  1463. 

1438.  Sheriff  to  make  duplicate 

certiflcate  of  sale. 

1439.  CerJificato  to  be  record-  1464. 

ed,  etc. 

1440.  Title  to  real  property  not 

divested  before  deed.  1465. 

1441.  Rights  of  holder  of  the 

property  daring  inter-  1466. 

mediate  period. 
1142.  Order  to  prevent  waMte;  1467. 

when  and  how  applied 
for. 

1443.  Proceedings     to    punish  1468. 

violation  of  the  order. 

1444.  Mode  and  extent  of  pun-  1469. 

i«*hment. 

1445.  How  win  ant,  etc.,  super- 

seded. 1470. 

144<i  When  and  how  real  pro- 
perty sold  may  be  re- 
deemed. 1471. 

1447.  By  whom   such  redemp- 

'tion  may  be  made. 

1448.  Such  redemption  avoids  1472. 

the  Bal*». 

1449.  When    ci editor  mny  re-  1473. 

deem. 

1450.  What  sum  to  he  paid,  etc., 

when       creditor       re-  1474. 

deems. 

1451.  Redemption  by  another  1475. 

creditor    from  -  a    re- 
deeming creditor. 

1452.  Id.;    when      second     re-  1476. 

deeming   creditor  has 
the  prior  lien. 

1453.  Subf«equent  redemptions 

by  other  creditors.  1477. 

1454.  When    creditor  may  re- 

deem     after      fifteen 
months. 

1455.  When    redemption  must  1478, 

bo    made    at   sheriff's 
office. 

1456.  Original  purchaser  may 


redeem,    when    also   a 
creditor. 

Creditor  may  redeem 
again  under  another 
judgment,  or  mortgaf^e. 

Redemption  by  person 
entitled  to  redeem 
part. 

Redemption  by  owners  of 
undivided  share**. 

Id.;  by  creditors  having 
liens  on  undivided 
shares. 

Right  to  redeenn  not 
affected  by  agreement. 

To  whom  money  paid  up- 
on redemption. 

Certifli!ate  of  satisfaciion 
required  to  effect  re- 
demption by  creditor. 

What  evidence  a  redeem- 
ing judgment  creditor 
must  furnish. 

Id.;  as  to  mortgage  cred- 
itor. 

Id.;  as  to  executor  or  ad- 
ministrator. 

Officers  to  k?ep  papers 
open  to  iMHpection  i 
when  to  file  them. 

When  redemption  takes 
effect. 

Certiflcate  to  he  ftiven, 
when  redemption 

made. 

Cerfificrtte  may  V»e  ac- 
knowleged  and  record- 
ed. 

When  and  by  whom  con- 
veyance to  be  execu- 
ted. 

To  whom  conyeyance  t» 
be  execut*>d. 

When  conveyance  made 
to  executor  or  admini»- 
trator;  effect  thereof. 

A«signment  must  lie  ac- 
knowledged and   fil-«d. 

Under-sheriff  or  succes- 
sor to  act,  ir  (•hertflT 
dies. 

Money  may  be  paid,  etc, 
to  iinder-eherifT,  or 
deputy-sheriff,  who 
sold  property. 

Application  of  this  atti- 
cle  to  sale  by  coroner, 
or  person  specially  ap- 
pointed, etc. 

Id.;  where  coroner  or 
person  appointed  dies, 
etc. 


§  1430.  The  expression,  "  real  property,"  as  used  in  tliii 


^ 


78  Han,  79. 
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• 

and  the  succeeding  article,  includes  leasehold  property,  where 
the  lessee  or  his  assignee  is  possessed,  at  the  time  of  the  sale, 
of  at  least  five  years  unexpired  term  of  the  lease,'  and  also  of 
the  building  or  buildings,  if  any,  erected  thereupon. 

§  1431.  Real  property,  held  by  one  person,  in  trust  or 
for  the  use  of  another,  is  liable  to  levy  and  sale  by  virtue  of 
an  execution  issued  upon  a  judgment  recovered  against  the 
person,  to  whose  use  it  is  so  held,  in  a  case  where  it  is  pre- 
scribed by  law,  that,  by  reason  of  the  invalidity  of  the  trust, 
an  estate  vests  in  the  beneficiary ;  but  special  provision  is 
not  otherwise  made  by  law,  for  the  mode  of  subjecting  it  to 
his  debts. 

§  1432.  The  judgment  debtor's  equity  of  redemption,  in 
real  property  mortgaged,  shall  not  be  sold  by  virtue  of  an 
execution  issued  upon  a  judgment  recovered  for  the  mortgage 
debt,  or  any  part  thereof. 

§  1433.  Where  an  execution  against  property,  is  issued 
upon  a  judgment  specified  in  the  last  section,  to  the  county 
where  the  mortgaged  property  is  situated,  the  attorney,  or 
other  person  who  subscribes  it,  must  indorse  thereupon  a  di- 
rection to  the  sherifT,  not  to  levy  it  upon  the  mortgaged  prop- 
erty, or  any  part  thereof.  The  direction  must  briefly  describe 
the  mortgaged  property,  and  refer  to  the  book  and  page, 
where  the  mortgage  is  recorded.  If  the  execution  is  not  col- 
lected out  of  the  other  property  of  the  judgment  debtor,  the 
sheriff  must  return  it  wnolly  or  party  unsatisfied,  as  the  case 
requires. 

§  1 434.  The  sheriff  who  sells  real  property,  by  virtue  of   7»  Hun,  142. 
an  execution,  must  previously  give  pubUc  notice  of  the  time  1 4  O^JbTb  w-  2, 4 
and  place  of  the  sale,  as  follows :  ^ 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  sale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take 
place,  and  also  in  three  public  places,  in  the  town  or  city 
where  the  property  is  situated,  if  the  sale  is  to  take  place  in 
another  town  or  city.  ^ 

2.  A  copy  of  the  notice  must  be  published  ^  at  least  once  in  ^ 
each  of  the  six  weeks,  immediately  preceding  the  sale,  in  a        I  ^  ^  ^ 
newspaper  published  in  the  county,  if  there  is  one ;  or^  if 

there  is  none,  in  the  newspaper  printed  at  Albany,  in  which  ^ 

legal  notices  are  required  to  be  published.* 

§  1435.  In  each  notice,  specified  in  the  last  section,  the  WAbb.N.O 
real  property  to  be  sold  must  oe  described  with  common  qgr-  419. 
tainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  by  some  other 
appropriate  description.  The  validity  of  a  sale  is  not  affect- 
ed by  the  fact,  that  the  property  sold  is  part  only  of  the 
property  advertised  to  be  sold. 

§  1430.  A  sheriff  who  sells  real  property,  by  virtue  of 
an  execution  withgut  having  given  notice  thereof,  as  pre- 
scribed in  the  last  two  sections,  or  otherwise  than  as  prescrib- 
ed in  this  chapter,  forfeits  one  thousand  dollars  to  the  party 
injured,  in  addition  to  the  damages  which  the  latter  sustains 
thereby. 

§  143*7.  Where  real  property,  offered  for  sale  by  virtue 
of  an  execution,  consists  of  two  or  more  known  lots,  tracts,  or 

«  8ee  L.  1884,  c.  183,  repealins  all  acts  proYiding  for  a  State  paper* 
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?>arcels,  each  lot,  tract,  or  parcel  must  be  separately  exposed 
or  sale.  If  a  person  who  is  the  owner  of,  or  is  entitled  by 
law  to  redeem,  a  distinct  parcel  of  the  property,  of  any  otheV 
description,  requires  that  parcel  to  be  exposed  for  sale  sep- 
arately, the  sheriff  must  expose  it  accordingly.  No  more  real 
property  shall  be  exposed  for  sale,  than  it  appears  to  be  nec- 
essary to  sell,  in  order  to  satisfy  the  execution. 

79  Hun.  142.  §  1438.  The  sheriff,  who  sells  real  property,  by  virtue  of 
an  execution,  must  make  out,  subscribe,  and  acknowledge  be- 
fore an  officer  authorized  to  take  the  acknowledgment  of  a 
deed,  duplicate  certificates  of  the  sale,  containing : 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

§  1439.  The  sheriff  must,  within  ten  days  after  the  sale, 
file  one  of  the  duplicate  certificat.es,  in  the  office  of  the  clerk 
of  the  county,  and  deliver  another  to  the  purchaser.  If  there 
are  two  or  more  purchasers,  a  certificate  must  be  delivered 
to  each.  The  clerk  must  immediately  record  the  certificate 
in  a  book,  kept  by  him  for  that  purpose,  and  must  index  the 
record,  to  the  name  of  the  judgment  debtor.  His  fees  for  so 
doing  must  be  paid  by  the  sheriff,  as  part  of  the  expenses  of 
the  sale. 

89N.  Y.  634.       §  1440.  [^m'dl881.]    The  right  and  title  of  a  judgment 
128  Id.  190,    debtor  or  of  a  person  holding  under  him  or  deriving  title 
193.  through  him  to  real  property  sold  by  virtue  of  an  execution 

is  not  divested  by  the  sale  until  the  expiration  of  the  period 
within  which  it  can  be  redeemed  as  prescribed  in  this  article 
and  the  execution  of  the  sheriflTs  deed.  But  if  the  property 
Is  not  redeemed  and  a  deed  is  executed  in  pursuance  of  the 
sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested 
with  the  legal  estate  from  the  time  of  the  sale.  And  if  the 
title  ol  jsuch  grantee  or  his  assigns  is  adjudged  for  any  reason 
or  cause  whatsoever  to  be  null  and  void  in  any  action  for  that 
purpose  brought  by  the  -  judgment  debtor  or  his  assigns,  such 
judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay 
to  such  grantee  or  his  assigns  the  sum  of  money  which  was 
paid  upon  the  sale,  with  interest  from  the  time  of  the  sale  ns 
prescribed  in  this  article,  including  the  costs  and  expenses  of 
said  defendant  in  defending  the  action  in  which  such  judg- 
ment was  recovered,  to  be  adjusted  by  a  judge  of  the  court 
in  which  said  action  is  brought,  and  in  the  event  of  plaintiff's 
failure  to  pay  such  purchase-money  and  expenses  within  the 
time  aforesaid,  saidf  title  shall  be  valid  in  said  grantee,  and  in 
case  such  judgment  has  heretofore  been  recovered  and  an  ap- 
peal has  been  taken  therefrom  which  is  now  pending,  and 
such  judgment  shall  be  affirmed  on  final  appeal,  theiuune 
shall  have  no  force  or  effect  unless  within  twenty  aavs  after 
the  entry  of  judgment  of  affirmance,  the  plaintifr  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  as  aforesaid,  including  the  costs 
and  expenses  of  the  defendant  as  aforesaid,  in  prosecuting 
any  appeal  from  such  judgment,  and  in  the  event  of  plaintiff's 
failure  so  to  do,  said  title  shall  be  valid  in  said  grantee. 

§  1441.    The  person  entitled  to  the  possession  of  real 
property,  sold  by  virtue  of  an  execution,  as  prescribed  in  the 
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last  section,  may,  during  the  period  therein  specified,  use  and 
enjoy  the  same  as  follows,  without  being  chargeable  with 
committing  waste : 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building  or  other 
erection  thereupon.  But  this'subaivision  does  not  permit  an 
alteration  in  tne  form  or  structure  of  the  building  or  other 
erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course 
of  husbandry  ;  but  he  is  not  entitled  to  a  crop,  growing  there- 
on, at  the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the 
necessary  reparation  ot  a  fence,  building  or  other  erection, 
which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  neces- 
sary firewood  therefrom  for  use  in  his  household. 

§  1442.  If,  at  any  time  during  the  period  allowed  for  re- 
demption, the  judgment  debtor,  or  any  other  person  in  pos- 
session of  the  property  sold,  commits,  or  threatens  to  commit, 
or  makes  preparations  for  committing,  waste  thereupon,  the 
supreme  court,  or  any  justice  thereof,  within  the  judicial  dis- 
trict, or  the  county  judge  of  the  county,  in  which  the  prop- 
erty, or  any  part  thereof ^  is  situated,  may,  upon  the  applica- 
tion of  the  purchaser,  or  his  assi^ee^  or  the  agent  or  attorney, 
of  either,  and  proof,  by  affidavit,  ot  the  facts,  grant,  without 
notice,  an  order,  restraining  the  wrong-doer  from  committing 
waste  upon  the  property. 

§  1443.  If  the  person,  against  whom  such  an  order  is 
,  panted,  commits  waste  in  violation  thereof,  after  the  service 
upon  him  of  the  order,  with  a  copy  of  the  affidavit  upon 
which  it  was, granted,  the  court,  or  judge,  upon  proof,  by  affi- 
davit, of  the  facts,  may  grant  an  order,  requiring  him  to  show 
cause,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  punished  for  a  contempt. 

§  1444.  If,  upon  the  return  of  the  order  to  show  cause,  it 
satisfactorily  appears,  that  the  person,  required  to  show  cause, 
has  violated  the  former  order,  the  court  or  jud^e  may  either 
punish  him,  as  prescribed  by  law,  for  the  punishment  of  a 
contempt  of  a  court  of  record,  other  than  a  criminal  contempt ; 
or  may  grant  a  warrant,  directed  to  the  sheriff  of  the  county, 
reciting  the  former  order,  and  the  violation  thereof,  and  com- 
manding the  sheriff  to  commit  the  wrong  doer  to  close  con- 
finement, for  a  term  specified  therein,  not  more  than  one 
year.  A  person  thus  committed  cannot  be  admitted  to  the 
hberties  of  the  jail. 

§  1445.  The  warrant  may  be  superseded,  and  the  prison- 
er discharged,  by  an  order,  in  the  ctiscretion  of  the  courr  or 
judsre  committing  him,  upon  his  executing,  to  the  person  who 
applied  for  the  warrant,  an  undertaking,  in  a  sum  fixed,  and 
with  sureties  approved,  by  the  court  or  judge,  to  the  effect, 
that  he  will  pay  any  judgment,  which  the  applicant,  or  his  as- 
signee, or  other  representative,  may  recover  against  him,  by 
reason  of  any  waste  theretofore  or  thereafter  committed  on 
the  property  ;  and  upon  his  paying  to  the  applicant,  for  the 
costs  and  expenses  of  the  proceedings,  a  sum,  fixed  bv  the 
court  or  judge. 


1 
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127N.T.  316.  §  1446.  Within  one  year  after  the  sale  of  real  property, 
by  virtue  of  an  execution,  a  person,  specified  in  the  next  sec- 
tion, may  redeem  it,  by  paying  to  tne  purchaser,  his  executor, 
administrator,  or  assignee,  or  to  the  sheriff  who  made  the  sale, 
for  the  use  of  the  person  so  entitled  thereto,  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  from  the  time  of 
the  sale,  at  the  rate  of  ten  per  centum  a  year. 

§  1447.  The  redemption  specified  in  the  last  section,  may 
be  made,  either  by  the  judgment  debtor,  whose  right  and 
title  were  sold,  or  by  his  neir,  devisee  or  grantee,  who  has  ac- 
quired, by  inheritance,  devise,  deed,  sale,  by  virtue  of  a  mort- 
gjage  or  of  an  execution,  or  bv  any  other  means,  an  absolute 
title  to  the  property  proposed  to  be  redeemed  ;  or,  in  a  case 
specified  in  section  one  thousand  four  hundred  and  fifty-eight 
or  one  thousand  four  hundred  and  fifty-nine  of  this  act,  to  a 
portion  thereof. 

§  1448.  Upon  pa3rment  being  made,  by  a  person  entitled 
to  redeem  real  property,  as  prescribed  in  the  last  two  sec- 
tions, the  sale  of  the  property  redeemed,  and  the  certifi- 
cates of  the  sale  as  far  as  they  relate  thereto,  become  null  and 
void. 

§  1449.  Real  property,  sold  by  virtue  of  an  execution, 
which  remains,  at  the  expiration  of  one  year  after  the  sale, 
unredeemed  by  the  person  or  persons  entitled  to  redeem  it^  as 
prescribed  in  the  last  three  sections,  may  be  redeemed,  with- 
in three  months  after  the  expiration  of  tne  year,  by  the  cred- 
itors specified,  and  upon  the  terms  and  in  the  manner  pre- 
scribed, in  the  following  sections  of  this  article. 

82  Han  624.  §  1460.  In  a  case  specified  in  the  last  section,  a  creditor, 
*  having  in  his  own  name,  or  as  executor,  administrator,  as- 
signee, trustee,  or  otherwise,  a  judgment  rendered,  or  a 
mortgage  duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  ui>on 
the  real  property  sold^  may  redeem  that  property,  by  paying 
the  sum  of  money,  which  was  paid  upon  the  sale  thereof,  with 
interest  at  the  rate  of  seven  per  centum  a  year  from  the  time 
of  the  sale,  and  executing  a  certificate  of  satisfaction,  as  pre- 
scribed in  section  one  thousand  four  hundred  and  sixty  three 
of  this  act. 

§  1451.  Where  a  creditor  has  redeemed  real  property,  as 

Erescribed  in  the  last  section,  any  other*  creditor,  who  might 
ave  redeemed  it  from  the  purchaser,  as  therein  presented, 
may  redeem  it  from  the  first  redeeming  creditor,  as  follows  : 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  the  sum  paid  by  him  to 
redeem  the  property,  with  interest. at  the  rate  of  seven  per 
centum  a  j'^ear,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeem- 
ing creditor  was  required  to  do. 

8.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  ludgment  or  mortgage  of 
the  second  creditor,  the  second  creditor  must  also  pay  to  the 
first  creditor,  the  sum  specified  in  the  certificate  or  satisfac- 
tion, executed  by  him  upon  his  redemption,  with  interest  at 
the  rate  of  seven  per  centum  a  year,  from  the  time  of  his  re- 
demption ;  unless  the  first  redeeming  creditor's  judgment,  or 
mortgage  had  ceased,  when  ho  redeemed^  to  be  a  Uen  as  against 
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the  second  redeeming  creditor  ;  in  which  case,  the  latter  need 
not  pay  any  part  of  ihe  sum,  specified  in  the  certificate. 

§  1452.  Where  the  lien  of  the  second  redeeming:  credit- 
or's judgment  or  mortgage,  is  prior  to  tliat  of  the  first  redeem- 
ing creditor's  judgment  or  mortgage,  so  that  the  fonner  re- 
deems, without  paying  the  sum,  specified  in  the  latter's  certi- 
ficate of  satisfaction,  the  latter  may,  without  executing' 
another  certificate  of  satisfaction,  again  redeem  from  the 
former,  or  from  any  subsequent  redeeming  creditor,  in  a  case, 
where  he  would  have  been  entitled  to  redeem,  if  his  first  cer- 
tificate had  not  been  executed  ;  and  he  has  the  same  rights^ 
with  respect  to  any  creditor  redeeming  fi*om  him,  as  if  his 
first  certificate  had  been  executed,  when  he  made  ms  second 
redemption. 

§  1453.  A  third  or  other  creditor,  who  might  have  re- 
deemed, as  prescribed  in  the  last  four  sections,  may  redeem 
from  the  second  or  any  other  creditor,  who  has  redeemed,  in 
the  manner,  and  upon  the  terms  and  conditions,  prescribed  in 
the  last  two  sections. 

§  1454.  A  creditor,  who  might  have  redeemed  within  isqi^.y  317 
fifteen  months  after  the  sale,  as  prescribed  in  the  last  four 
sections  may  redeem  from  any  other  redeeming  creditor, 
although  the  fifteen  months  have  elapsed ;  provided,  that  he 
thus  redeems  within  twenty-four  horn's  after  the  last  previous 
redemption. 

§  1466.  A  redemption,  made  by  a  creditor,  on  or  after 
the  last  day  of  the  fifteen  months,  must  be  made  at  the  sher- 
ifFs  office  of  the  county.  The  sheriff,  or  his  under-sheriff,  or  a 
deputy-sheriff,  in  his  behalf,  must  attend  at  the  sheriff's  office, 
for  that  purpose,  on  the  last  day  of  the  fifteen  months,  and  on 
each  da^r  thereafter, -in  which  a  redemption  can  be  made,  dur- 
ing the  time  when  the  sheriff's  office  is  required  by  law  to  be 
kept  open.  In  the  absence  of  the  sheriff,  the  redemption  may 
be  made,  by  paying  the  necessarv  money,  and  delivering  the 
necessary  papers,  to  the  under-sheriff,  or  to  any  deputy-sher- 
iff, j)resent  at  the  sherifTs  office.  If  the  term  of  office  of  the 
sheriff,  who  made  the  sale,  has  expired,  and  he,  or  his  under- 
sheriff,  or  a  deputy -sheriff  authorized,  in  his  behalf,  to  receive 
the  necessary  money  and  the  necessary  papei's,  is  not  present, 
the  money  may  be  paid,  and  the  papers  may  be  delivered,  to 
the  sheriff  then  in  office,  or  to  the  under-sheriff  or  a  deputy- 
sheriff  of  the  latter. 

§  1456.  If  the  purchaser,  at  the  execution  sale,  of  prop- 
erty, which  can  be  redeemed  by  a  creditor,  as  prescribed  m 
this  article,  is  also  a  creditor  of  the  judgment  debtor,  and  as 
such  could  redeem  from  a  purchaser,  or  a  redeeming  creditor, 
he  may  avail  himself  of  his  judgment  or  moi-tgage,  to  redeem 
from  any  other  redeeming  creditor. 

•  §  1467.  The  judgment  creditor,  by  virtue  of  whose  exe-  79  Hun,  U3. 
cution  real  property  has  been  sold,  cannot  avail  himself  of 
the  judgment,  upon  which  the  execution  was  issued,  to  re- 
deem the  property ;  nor,  except  as  otherwise  specially  pre- 
scribed in  this  article,  can  a  creditor,  who  has  once  redeemed, 
avail  himself  of  the  same  judgment  or  mortgage,  to  redeem 
.again.  But  if  either  has  another  judgment  or  mortgage, 
which  would  entitle  him  to  redeem,  he  may  avail  himself 
-thereof  for  that  ourpose,  in  the  same  manner  and  on  the  same 
tl^erms,  as  any  other  creditor. 


306  REDEMPTION  §§  145&-14e3 

fl458 .  Where  a  person,  who  has  an  absolute  title  to,  or  a 
gment  or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel 
only  of  the  real  property,  sold  by  virtue  of  an  execution, 
would  be  authorized,  by  this  article,  to  redeem  the  property, 
if  his  title  or  lien  extended  to  the  whole,  he  may  redeem 
from  a  purchaser,  the  entire  property  sold,  or  from  a  prior 
redeemmg  creditor,  the  entire  property  redeemed  by  that 
creditor ;  except  that  if  his  title  or  lien  extends  to  a  distinct 
parcel  only  of  one  or  more  parts  of  the  property,  which  were 
separately  sold,  he  can  redeem,  from  a  purchaser,  only  the 
part  or  parts  thus  separately  sold,  in  which  bis  distinct  par- 
cel is  included. 

§  1469.  Where  two  or  more  persons  own  undivided 
shares,  as  joint  tenants,  or  as  tenants  in  common,  in  real 
property,  sold  by  virtue  of  an  execution,  or  in  a  distinct  par- 
cel thereof,  which  has  been  separately  sold ;  each  of  them 
may  redeem,  from  the  purchaser,  as  prescribed  in  sections 
one  thousand  four  hundred  and  forty-six  and  one  thousand 
four  hundred  and  forty-seven  of  this  act,  the  share  or  interest 
belonging  to  him,  by  paying  a  part  of  the  purchase  money, 
bid  for  the  property,  or  for  that  distinct  parcel  thereof,  betir- 
ing  the  same  proportion  to  the  whole  as  the  share  of  interest, 
proposed  to  be  redeemed,  bears  to  the  property,  or  distinct 
parcel  separately  sold,  of  which  it  is  a  part ;  together  with 
interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at  the 
rate  of  ten  per  centum  a  year. 

§  1460,  Where  the  judgment  or  mortgage  of  a  creditor, 
entitled  to  redeem,  is  a  hen  upon  an  undivided  share,  speci- 
fied in  the  last  section,  he  may  redeem,  from  a  purchaser, 
that  undivided  share,  by  paying  him  the  same  proportion  of 
the  purchase  money,  which  tne  owner  must  have  paid  to  re- 
deem it,  as  prescribed  in  the  last  section  ;  or  he  may  redeem, 
from  a  prior  redeeming  creditor,  the  entire  property  redeem- 
ed by  the  latter,  with  like  elTect  and  in  the  same  manner  as  if 
his  lien  attachea  to  the  whole. 

§  1461.  The  sheriff,  the  purchaser,  the  judgment  credi- 
tor or  a  redeeming  creditor,  cannot,  by  his  agreement  or 
other  act,  in  any  manner  impair  or  prejudice  the  right  of  any 
other  peY-son  to  redeem,  as  prescribed  in  this  article. 

fl462.  The  money  required  to  be  paid  by  a  creditor,  in 
er  to  effect  a  redemption  of  real  property,  as  prescribed 
in  this  article,  may  be  paid  to  the  purchaser  or  creoitor,  from 
whom  the  property  is  to  be  redeemed,  his  executor,  adminis- 
trator or  assignee ;  or  it  may  be  paid,  for  the  use  of  the  per- 
son so  entitled  thereto,  to  the  sheriff  who  made  the  sale. 
§  1463.  The  certificate  of  satisfaction,  required  to  be 
122N.Y.S22.  executed  by  a  creditor,  in  order  to  effect  a  redemption  of 
real  property,  must  be  acknowleged  or  proved,  and  certified. 
In  like  manner  as  a  deed  to  be  recorded  in  the  county ;  must 
describe,  with  reasonable  certainty,  the  judgment  or  mort- 
gage under  which  he  redeems,  and  specify  the  sum  due  there- 
upon ;  and  must  state,  that  the  redemption  satisfies  the  judg- 
ment or  mortgage,  in  full,  or  to  a  specified  amount.  It  must 
be  filed  in  the  county  clerk's  office,  at  or  before  the  time  when 
the  money  is  paid  to  effect  the  redemption,  unless  the  money 
is  paid  to  the  sheriff  ;  in  which  case,  the  certificate  must  also 
be  delivered,  at  the  time  of  the  p^ment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  sectidi 
one  thousand  four  hundred  and  sixty-seven  of  this  act% 
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The  countv  clerk,  immediately  after  the  execution  and  re- 
cording of  the  deed,  must  enter  in  his  docket,  the  satisfac- 
tion, or  partial  satisfaction,  of  a  judjjment  specified  in  a  cer- 
tificate so  filed,  as  required  bj  law,  when  a  judgment  is 
collected,  by  virtue  of  an  execution.  If  a  mortgage,  ^>ecifled 
in  the  certificate,  is  recorded  in  his  office,  he  must  cancel  and 
discharge  the  mortgage  of  record,  if  it  is  satisfied  by  the  cer- 
tificate ;  or,  if  it  is  only  partially  satisfied,  he  must  make  a 
minute  of  the  partial  satisfaction,  upon  the  record  thereof. 
If  the  property  mortgaged  is  situated  in  a  county,  in  which 
there  is  a  register,  the  county  clerk  must  transmit  a  certified 
copy  of  the  certificate  to  the  register,  who  must,  in  like  man- 
ner, cancel  and  discharge  the  mortgage  of  record,  or  make  a 
minute  of  the  partial  satisfaction  thereof.  The  clerk^s  and 
register's  fees,  for  performing  the  fuervices  specified  in  this 
section,  must  be  paid  by  the  sheriff ;  who  may  require  the 
person  entitled  to  a  deed  to  pay  him  the  amount  thereof,  be- 
fore the  deed  is  delivered. 

§  1464.  In  order  to  entitle  a  creditor  by  judgment  to  re- 
deem real  property,  as  prescribed  in  this  article,  he  must, 
when  he  redeems,  file  in  the  county  clerk's  office,  or  deliver 
to  the  sheriff,  as  the  case  requires,  the  following  evidence  of 
his  right : 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he 
claims  the  right  to  redeem,  duly  certified  b^y  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded,  or  the  execution  thereof  must  be 
proved,  by  the  affidavit  of  the  creditor,  or  of  a  witness  there- 
to ;  unless  it  has  been  filed,  and  entered,  as  prescribed  in 
article  third  of  title  first  of  chapter  eleventh  of  this  act,  in 
which  case,  a  certified  copy  thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  oy  him,  or  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unpaid  on  the  judgment,  at 
the  time  of  claiming  the  right  to  redeem. 

§  14C6.  In  order  to  entitle  a  creditor  by  mortgage  to  re- 
deem real  property,  as  prescribed  in  this  article,  he  must, 
when  he  redeems,  file  in  the  county  clerk's  office,  or  deliver 
to  the  sheriff,  the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right 
to  redeem,  duly  certified  by  the  clerk  or  register  of  the 
county. 

2.  Each  assignment  of  the  mortgage,  which  is  necessary  to 
establish  his  right,  acknowledged  or  proved,  and  certified,  as 
prescribed  in  tne  last  section  for  an  assignment  of  a  judg- 
ment, unless  it  has  been  recorded ;  in  which  case  a  certified 
copy  of  the  record  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent. 
stating  truly  the  sum  remaining  unpaid  on  the  mortgage,  at 
the  time  of  claiming  the  right  to  reaeem. 

§  1406.  In  either  of  the  cases  specified  in  the  last  two 
sections,  if  the  person,  proposing  to  redeem,  claims  to  be  en- 
titled so  to  do,  oy  reason  of  his  being  an  executor  or  adminis- 
trator of  a  person,  who,  if  living,  would  be  entitled  to  redeem, 
he  must  file  or  deliver,  with  the  other  papers  therein  pre- 
scribed, a  certified  copy  or  a  sworn  copy  of  his  letters  testa- 
mentary,  or  letters  of  administration. 
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§  1467.  The  sheriff  to  whom  one  or  more  papers,  speci- 
fied in  the  last  four  sections,  are  delivered,  must  Keep  Uiem 
open,  at  all  reasonable  times  during  the  period  allowed  for 
redemption,  to  the  inspection  of  all  persons  interested.  He 
must  have  all  those  papers  at  the  sheriff's  office,  at  the  times 
when  he  is  required  to  attend  thereat,  for  the  purpose  of  en- 
abling creditors  to  redeem,  as  prescribed  by  law ;  and  he 
must  file  them  in  the  county  clerk's  office,  within  three  days 
after  the  execution  of  the  deed. 

'  §  1468.  A  redemption  by  a  creditor  is  effected,  only 
when  he  has  paid  all  the  money  required  to  be  paid,  and  filed 
or  delivered  all  the  papers,  required  to  be  filed  or  delivered, 
as  prescribed  in  this  article  ;  and  a  waiver  of  any  of  those  re- 
quirements is  void,  as  ao^ainst  a  person  who  is  entitled  subse- 
quently to  redeem.  Where  a  redemption  is  thus  effected,  it 
vests  in  the  redeeming  creditor  all  the  right,  title  and  interest, 
which  the  purchaser  acquired  by  the  sale. 

§  1469.  Where  a  redemption  is  made,  as  prescribed  in 
th&  article,  the  officer  or  other  person,  to  whom  money  is 
paid,  or  a  paper  is  delivered,  for  tne  purpose  of  effecting  the 
redemption,  must  execute  and  deliver,  to  the  person  paying 
the  money  or  delivering  the  paper,  a  certificate,  stating  all 
the  facts  which  transpired  before  nim,  with  respect  to  the  re- 
demption. 

§  1470.  Such  a  certificate  may  be  acknowedged  or  prov- 
ed, and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
the  county  where  the  property  is  situated.  The  recording 
thereof,  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  book  for  recording  deeds,  has  the  sanie  effect,  as  against 
subsequent  purchasers  and  incumbrancers,  as  the  recording 
of  a  conveyance. 

§  1471.  [^m'dlS86.]  Immediately  after  the  expiration 
of  fifteen  months  from  the  time  of  sale,  except  where  a  re- 
demption has  been  made  on  the  last  day  of  the  fifteen  months, 
and,  in  that  case,  immediately  after  the  expiration  of  twenty- 
four  hours  from  the  last  redemption,  the  sheriff  who  made  the 
sale  must  execute  the  proper  deed  or  deeds  in  order  to  con- 
vey to  the  person  or  persons  entitled  thereto  the  part  or  parts 
of  the  property  sold,  which  have  not  been  redeemed  by  the 
judgment  debtor,  his  heir,  devisee  or  assignee.  The  deed 
conveys  to  the  grantee  therein  the  right,  title  and  interest 
which  was  sold  by  the  sheriff.  After  the  same  shall  have 
been  recorded  for  twenty  years  in  the  county  where  the  real 
estate  is  situated,  it  shall  be  presumptive  evidence  of  the  facts 
therein  stated. 

§  1472.  If  any  part  of  the  property  remains  unredeemed 
by  a  creditor,  it  must  be  convej'^ed,  by  the  sheriff,  to  the  pur- 
chaser upon  the  sale,  except  where  the  certificate  of  sale  has 
been  assigned ;  in  which  case,  it  must  be  conveyed  to  the  last 
assignee.  Any  part  or  parts  of  the  property  sold,  which  have 
been  rendered*  by  a  creditor,  must  be  conveyed  by  the  sheriff, 
to  the  last  redeeming  creditor,  except  where  he  has  assigned 
the  certificate  of  redemption,  or  has  executed  any  other  as- 
signment of  his  right,  title,  and  interest  in  the  property  re- 
deemed by  him ;  in  which  case,  it  must  be  conveyed  to  the 
last  assignee. 


3§  1473-1477 
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§  1473.  Where  a  person,  entitled  to  a  deed,  dies  before 
the  delivery  of  the  deed,  the  sheriff  must  execute  and  deliver 
the  deed  to  his  executor  or  administrator.  The  property  so 
conveyed  must  be  held,  in  trust  for  the  use  of  the  heirs  or 
devisees  of  the  decedent,  subject  to  the  dower  of  his  widow, 
if  there  is  one ;  but  it  may  be  sold,  in  a  proper  case,  for  the 
payment  of  his  debts,  in  the  same  manner  as  land,  whereof  he 
died  seized. 

§  1474«  Before  an  assignee,  or  his  executor  or  adminis- 
trator, is  entitled  to  a  deed,  as  prescribed  in  the  last  two 
sections,  each  assimiment,  under  which  the  deed  is  claimed, 
must  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county  where  the  property 
is  situated,  and  must  be  filed  in  the  ofilce  of  the  clerk  of  that 
oountv. 

§  1476.  Where  a  sheriff  dies,  is  removed  from  office,  or 
becomes  otherwise  disqualified  to  act,  at  an^  time  after  mak- 
ing a  sale  of  real  property,  by  virtue  of  an  execution,  the 
property,  or  a  distinct  parcel  thereof,  may  be  redeemed,  by 
paymg  tne  necessary  money,  and  delivering  the  necessary 
papers,  to  his  under-sheriff,  who  must  also  execute  and  de- 
liver the  proper  deed  or  deeds  of  property,  not  redeemed  by 
the  judgment  debtor,  his  heir,  devisee,  or  grantee.  If  the 
under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  redeemed, 
by  paying  the  necessary  money,  and  delivering  the  necessary 
papers,  to  the  sheriff's  successor  in  office,  who  must  also  exe- 
cute and  deliver  the  proper  deed  or  deeds.  The  under- 
sh-eriff  or  the  sheriflTs  successor,  as  the  case  requires,  possesses 
all  the  powers,  and  is  subject  to  all  the  duties  and  liabilities 
of  the  sheriff  who  made  the  sale,  touching  the  redemption 
and  conveyance  of  property  sold,  and  the  proceedings  rela- 
ting thereto  ;  and  each  provision  of  law,  regulating  those  pro- 
ceedings, and  applicable  to  the  sheriff  who  made  the  sale,  is 
apphcabie  to  his  under-sheriff  or  successor.  This  section  ap- 
plies where  a  sale  was  made,  either  before  or  after  this  act 
takes  effect. 


„  1470  Where  real  prcmerty  is  sold,  by  virtue  of  an 
execution,  by  the  under-sheriff,  or  a  deputy-sheriff,  in  behalf 
of  the  sheriff,  money  required  to  be  paid,  or  a  paper  required 
to  be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemption, 
as  prescribed  in  this  article,  at  any  time  before  the  last  day  or 
the  fifteen  months  from  the  time  of  the  sale,  may  be  paid  or 
delivered,  either  to  the  sheriff,  or  to  the  unaer-sheriff  or 
deputy-sheriff,  who  made  the  sale. 

§  1477.  Where  real  property  is  sold,  by  virtue  of  an  exe- 
cution, by  a  person  specially  appointed  by  the  court^  as  pre- 
scribed in  section  one  thousand  three  hundred  and  sixty-two 
or  section  one  thousand  three  hundred  and  eighty-eight  of 
this  act,  it  may  be  redeemed,  as  prescribed  in  this  article,  as 
if  it  had  been  sold  by  the  sheriff,  except  as  follows  : 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale ;  unless  the  person  entitled  to  re- 
deem, his  agent  or  attorney,  files  with  tne  clerk  of  the  county, 
with  the  paper  or  papers  required  to  be  filed,  or  to  be  deliv- 
ered to  the  sheriff,  for  the  purpose  pf  effecting  the  redemp- 


300  FAILURE  OF  TITLE.  §§  1478-1481 

tion,  his  affidavit,  to  the  effect,  that  the  officer  is  dead  ;  or 
has  been  removed. ;  or,  where  he  is  a  coroner,  that  he  is  no 
longer  in  office  ;  or  that  after  diligent  search,  the  affiant  has 
been  unable  to  find  him  within  the  county  ;  in  which  case,  the 
money  may  be  paid  into  court,  by  paying  it  to  the  county 
treasurer,  to  the  credit  of  the  cause,  with  like  effect,  as  where 
it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  one  thousand  four  hundred  and 
fifty-five  of  this  act,  apply  to  a  redemption,  upon  a  sale  made 
as  prescribed  in  this  section ;  and  the  officer,  who  sold  the 
property,  must  attend,  as  the  sheriff  is  therein  required  to  at- 
tend. If  he  is  not  present,  the  redemption  may  be  effected, 
as  prescribed  in  that  section,  for  redemption  in  a  case,  ^vhere 
the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  ex- 
pired. 

§  1478.  If,  when  the  period  for  redemption  expires,  a 
coroner,  or  a  person  specially  appointed  by  the  court,  who 
has  sold  real  property,  oy  virtue  of^  an  execution,  is  dead,  or 
has  been  removed,  or,  in  the  case  of  a  coroner,  if  he  is  no 
longer  in  office,  the  court  must,  upon  the  application  of  a  per- 
son entitled  to  a  deed,  appoint  a  person,  to  execute  the  ^ed 
accordingly. 

ARTICLE  FOURTH. 

Remedies  for  Failure  of  Title  to  Real  Property  sold 

AND  to  enforce  CONTRIBUTION. 

2  1479.  When  evicted  purchaser  deems. 

may  recover  purchase-  g  1483.  Order  of  contribution, 

money.  1484.  Contribution,    how     en- 

1480.  Remedy  of  judgment  ere-  forced  by  means  of  or- 

ditor  thereupon.  iginal  judgment. 

1481.  Contribution        between  1485.  Requisities    to    preaerre 

owners   of  real   prop-  the  lien. 

erty.  1486.  Entry   upon  the  docket. 

1482.  Id.;  when  part  owner  re- 

§  1470.  The  purchaser  of  real  property,  sold  by  virtue 
of  an  execution,  his  heir,  devisee,  grantee,  or  assi^rnt'o,  who  is 
evicted  from  the  possession  thereof,  or  against  w  Ik  m  judg- 
ment is  rendered,  in  an  action  to  recover  the  same,  may  re- 
cover the  purchase-money,  with  interest,  from  the  j)erstm  for 
whose  benefit  the  property  was  sold,  where  the  jud«j^ment  was 
rendered,  or  the  eviction  occurred,  in  conseqence,  either  : 

1.  Of  any  irregularity  in  the  proceedings  concerniug  the 
sale  ;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  f  acu. 

§  1480.  Where  final  judgment  is  rendered,  against  the 
defendant,  in  an  action  specified  in  subdivision  fti-st  of  the  hist 
section,  the  judgment,  by  virtue  of  which  the  sale  was  made, 
remains,  in  his  Favor,  valid  and  effectual  against  the  judg- 
ment debtor  therein,  his  executor,  administrator,  heir  or  de- 
visee, for  the  purpose  of  collecting  the  sum  paid  on  the  sale, 
with  interest.  He  may  accordingly  have  a  further  execution 
upon  that  judgment ;  put  the  execution  does  not  affect  a  pur- 
chaser in  good  faith,  or  an  incumbrancer  by  mortgage,  judg- 
ment or  otherwise,  wnose  title  or  whose  incumbrance  accrued 
before  the  actual  levy  thereof. 

§  1481.  Where  the  real  property  of  two  or  more  perwKU 
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is  liable  to  satisfy  a  judgment,  and  the  whole  of  the  judgment^ 
or  more  than  a  due  proportion  thereof,  has  been  colfected, 
by  a  sale  of  the  real  property  of  one  or  more  of  them,  by 
virtue  of  an  execution  issued  upon  the  judgment ;  the  person 
so  aggrieved,  or  his  executor  or  administrator,  may  maintain 
an  action,  to  compel  a  just  and  equal  contribution  by  all  th<^ 
persons,  v^hose  real  property  ought  to  contribute  as  prescribed 
in  the  next  section  but  one. 

§  1482.  Where  the  heir,  devisee,  or  grantee,  of  a  judg- 
ment debtor,  having  an  absolute  title  to  a  distinct  parcel  of 
real  property,  sold  Dy  virtue  of  an  execution,  redeems,  as 
prescribed  in  section  one  thousand  four  hundred  and  fifty- 
eight  of  this  act,  the  property  sold,  or  any  part  or  parts  there- 
of separately  sold,  which  include  his  property  ;  he  may,  in 
like  manner  maintain  an  action,  to  compel  a  just  and  equal 
contribution  by  those,  who  own  the  residue  of  the  property 
thus  redeemed, 

§  1483.  Where  an  action  is  brought,  as  prescribed  in  the 
last  two  sections,  the  real  property  is  liable  to  contribution  in 
the  following  order : 

1.  If  it  comprises  different  undivided  shares  or  distinct  par- 
cels, which  have  been  conveyed  by  the  judgment  debtor,  they 
are  liable  in  succession,  commencing  with  the  portion  last  con- 
veyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  par- 
cels, which  have  been  sold  by  virtue  of  two  or  more  execu- 
tions, they  are  liable  in  succession,  commencing  with  the 
portion  sold  under  the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  share^or  distinct  par- 
cels, some  of  which  have  been  conveyed  by  the  judgment 
debtor,  and  some  of  which  have  been  sold  by  virtue  of  one  or 
more  executions,  they  are  respectively  liable  in  succession, 
according  to  the  order  prescribed  in  the  first  and  second  sub- 
divisions of  this  section. 

§  1484.  For  the  purpose  of  enforcing  eontribution,  as 
prescribed  in  the  last  section,  the  court,  in  which  the  action 
IS  brought,  may,  and  in  a  proper  case,  must,  permit  the  plain- 
tiff to  use  the  original  judgment,  and  to  collect,  by  an  execu- 
tion issued  thereupon,  out  of  any  real  property  subject  to  the 
lien  thereof,  the  sum  which  ought  to  oe  contributed  by  that 
property.  For  that  purpose  the  lien  of  the  original  judgment^ 
upon  that  real  property,  when  preserved,  as  prescribed  in  the 
next  section,  continues,  for  the  term  prescribed  in  sections  one 
thousand  two  hundred  and  fifty-one  and  one  thousand  two 
hundred  and  fifty-five  of  this  act,  to  the  extent  of  the  sum, 
which  ought  to  be  so  contributed,  notwithstanding  the  pay- 
ment made  by  the  party  seeking  contribution.  ^ 

§  1485.  The  lien  of  the  original  judgment  may  be  pre- 
served, as  prescribed  in  the  last  section,  by  filing,  in  the 
clerk's  ofRce  of  the  county  where  the  real  property  is  situated, 
within  twenty  days  aftorthe  payment,  for  which  contribution 
is  claimed,  an  affidavit,  in  behalf  of  the  person  aggrieved, 
stating  the  sum  paid,  and  his  claim  to  use  the  judgment  for 
the  reimbursement  thereof,  with  a  notice,  requiring  the  clerk 
to  make  the  entries  specified  in  the  next  section.  But  the  lien 
is  not  preserved,  as  against  a  grantee  or  mortgagee  in  good 
faith,  for  a  valuable  consideration,  without  notice,  and  be- 
fore the  entries  are  actually  made. 
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§  1486.  On  filing  the  affidavit  and  notice,  the  clerk  must 
make,  upon  the  docket  of  the  judgment,  an  entry,  stating  the 
sum  paia,  and  that  the  judgment  is  claimed  to  be  a  lien  to 
that  amount.  Where  it  is  desired  to  preserve  the  lien,  upon 
property  situated  in  two  or  more  counties,  a  similar  affidavit 
and  notice  must  be  filed  with,  and  a  similar  entry  made  by, 
the  clerk  of  each  county. 

TITLE  ni. 

Eocecution  against  the  person, 

2  1487.  In  what  cases  execution  been  taken. 

maybe  issued  against  g  1492.  New  execution  may  issae 

the  person.  after  escape. 

1488.  Id.;  against  a  woman.  1493.  Id.;    when     debtor    dies 

1489.  When  execution  against  charged  in  execution. 

property  must  be  first  1494.  Id.;  when    creditor   di»- 

issued.  charges    debtor    after 

1490.  Simultaneous  executions  thirty  days. 

not     allowed     against  1495.  New  execution  not  to  b» 

property  and  person.  •  enforced   against   real 

1491.  Id.;    when     debtor    has  property  sold,  etc. 

22  A  Lb  N  §  l^Q'^'  [Am?d  1879.]  Where  a  judgment  can  be  en- 
0,73,  '  *  forced  by  execution,  as  prescribed  in  section  one  thousand 
two  hundred  and  forty  of  this  act,  an  execution,  against  the 
person  of  the  judgment  debtor,  may  be  issued  thereupon, 
subject  to  the  exception  specified  in  tlie  next  section,  in  either 
of  the  following  cases* 

1.  Where  the  plaintffTs  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action. 
^  In  any  other  case,  where  an  order  of  arrest  has  been 
•        granted  and  executed  in  the  action,  and  if  it  was  executed 
against  the  judgment  debtor  where  it  has  not  been  vacated. 

§  1488.  \_Am?d  1879.]  But  an  execution  cannot  be  issued 
against  the  person  of  a  woman,  unless  an  order  of  arrest  has 
been  granted  and  executed  in  the  action,  and  if  it  was  execu- 
ted against  the  judgment  debtor,  has  not  been  vacated. 

46  Hun,  133.  §  1489.  Unless  the  judgment  debtor  is  actually  confined* 
without  having  been  admitted  to  the  liberties  of  the  jail,  by 
virtue  of  an  execution  against  his  person,  issued  in  another 
action,  or  of  an  order  of  arrest  or  a  surrender  by  his  bail,  in 
the  same  action,  an  execution  against  his  person  cannot  be 
issued,  until  an  execution  against  his  property  has  been  re- 
turned, wholly  or  partly  unsatisfied.  Ii  he  is  a  resident  of  the 
State,  the  execution  against  his  property  must  have  been 
issued  to  the  county  where  he  resides. 

§  1490.  An  execution  against  the  person  of  the  judgment 
debtor  cannot  be  issued,  without  leave  of  the  court,  while  an 
execution  against,  his  property,  issued  in  the  same  action,  re- 
mains unreturned  ;  and  an  execution  against  his  property 
cannot  be  issued,  without  leave  of  the  court,  while  an  execu- 
tion against  his  person,  issued  in  the  same  action  remains  un- 
returned. 

§  1491.  Where  a  judgment  debtor  has  been  taken,  and 
remains  in  custody,  by  virtue  of  an  execution  against  his  per- 
son, another  execution  cannot  be  issued,  in  the  same  action^ 
against  his  person  or  his  property,  except  in  a  case  specially 
prescribed  by  law. 

79  Hun,  466.        §  1492.  If  a  judgment  debtor  escapes,  after  having  been 
^en,  by  virtue  of  an  execution  against  nis  person,  he  may 
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be  retaken,  by  virtue  of  a  new  execution  against  his  person  ; 
or  an  execution  against  his  property  may  be  issued,  as  if  the 
exection,  by  virtue  of  which  he  was  taken,  had  been  returned, 
without  his"^  having  been  taken 

§  1493.  Where  a  judgment  debtor,  who  has  been  taken 
by  virtue  of  an  execution  against  his  person,  dies  whUe  in 
custodv,  a  new  execution  against  his  property  may  be  issued, 
as  if  tne  execution,  by  virtue  of  which  he  was  taken,  had 
been  returned  without  his  having  been -taken. 

§  1494.  At  any  time  after  a  judgment  debtor  has  re- 
mained in  custody,  by  virtue  of  an  execution  against  his  per> 
son,  for  the  space  of  thirty  days,  the  judgment  creditor  may 
serve  upon  the  sheriff  a  written  notice,  requiring  him  to  dis- 
charge the  judgment  debtor  from  custody,  by  virtue  of  the 
execution.  Whereupon  the  sheriff  must  discharge  the  judg- 
ment debtor,  and  return  the  execution  accordingly.  After 
service  of  such  a  notice,  another  execution,  against  tne  person 
of  the  judgment  debtor,  cannot  be  issued  upon  the  juderment ; 
but  after  his  discharge,  the  judgment  creditor  may  otherwise 
enforce  the  judgment,  as  if  tne  execution,  from  which  he 
was  discharged,  nad  been  returned,  without  his  having  been 
taken. 

§  1496.  A  new  execution  against  property,  issued  in  a 
case  specified  in  the  last  two  sections,  cannot  be  enforced 
against  an  interest  in  real  property,  including  a  chattel  real, 
wnich  was  purchased,  in  good  faitn,  from  the  judgment  deb- 
tor, after  tne  recovery  of  the  judgment  upon  which  it  is 
issued  ;  or  which  was  sold  by  virtue  of  an  execution,  issued 
upon  a  previous  or  subsequent  judgment. 
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THE 

CODE  OF  CIYIL  PROCEDURE. 

PART  IL 

[l.  1880,  c.  178.] 


AN  ACT  SUPPLEMENTAL  TO  THE  CODE  OP  CIYIL 

PROCEDURE. 

Passed  May  6,  1880;  three-fifths  being  present 

The  People  of  the  State  of  Jfew  York,  repre^ 

sented  in  Senate  and  Assembly, 

do  enact  as  follows : 

Section  1.  The  act,  entitled  "An  act  relating  to  courts^ 
officers  of  justice,  and  civil  proceedings,"  passed  June  2, 
1876,  is  hereby  amended  by  slrikine  out  section  fourteen 
hundred  and  ninety waix  thereof,  and  by  adding,  after  sec- 
tion fourteen  hundred  and  ninety-five  thereof,  as  foUow8» 
that  is  to  say : 

CHAPTEE  XIV. 

SPECIAL   PROVISIONS    REGULATIKa    ACTIONS 
RELATING  TO  PROPERTY. 

TITLE      I. — ^ACTIONS  BEIiATmO  TO  REAIi  PBOPKBTT, 

TITLE  n. — ^Actions  relating  to  chattels. 

TITLE  L 
Actions  relating  to  real  property. 

iLBTicLX  1.  Action  to  recover  real  property. 
2.  Action  for  partition. 
8.  Action  for  dower. 

4.  Action  to  foreclose  a  mortgage. 

5.  Action  to  compel  tbe  determination  of  a  daim  to  real 

proi)erty. 

6.  Action  for  wastA. 

7.  Action  for  a  nuisance. 

8.  Other  actions  relating  to  real  property. 

9.  Frovisions  applicable  to  two  oi  more  of  the  actions  Bpec|4e4 

iiit^titi^  
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EJECTMENT. 


§§  1496-1500 


ARTJCLE  FIRST. 
Action  to  becoyeb  Real  Pbopkbtt. 


f  1496.  Plaintiff  may  recover  dam- 
aged "^h  the  land 

1497.  Rents  and  profits  to  be  in- 

claded  in  damasres. 

1498.  Mortgagee  cannot  main- 

lain  action. 
«439.  Action  cannot  be  >main- 
tained  for  dower. 

1600.  Separate  action  hj  joint 

tenant  or  tenant  m  com- 
mon. 

1601.  Grant«e  of  lands  held  ad- 

yersely  may   maintain 
action. 

1502.  Against  whom  action  to  be 
Drought. 

1508.  Who  may  be  Joined  as  de- 
fendants. 

1504.  When  action  may  be 
brought  for  non-pay- 
ment of  rent. 

1605.  Id. ;  when  ri  ^ht  of  re  entry 
is  reserved  for  want  of 
distress. 

1506.  Action  against  tenant; 
when  proceedings  to  be 
stayed. 

1607.  Id. ;  amount  of  rent  in 
arrear  to  be  stated  in 
judgment. 
.  1606,  1609.  Id. ;  when  posses- 
sion to  be  restored  to 
defendant. 

1510.  Id.;  nse  of  property,  when 

set  off  against  rent. 

1511.  Property  cudmed  in  action ; 

how  described  in  com- 
plaint 
1518.  Motion  for  plaintiiTs  at- 
to  produce  his 


1513.  Order  thereupon. 

1514.  Evidence  of  authority. 

1515.  When  ouster  lAi  be  proved. 

1516.  Rule,  when  there  are  dis- 

tinct occupants. 

1517.  The  latit  section  qualified. 

1618.  When  plaintiff  may  re- 
cover against  one  de- 
fendant, subject  to 
rights  of  others. 

1519.  Yerjict,  etc.,  to  state 
nature  of  plaintifTs 
estate. 

1690.  Expiration  of  plaintiiTs 
title  before  trial. 

1801.  Abatement  of  action. 

I&i2.  Action  to  be  divided,  when 
different  persona  suc- 
ceed to  different  par- 
cels. • 

1628.  Id  ;  when  different  per- 
sons succeed  to  real 
property  and  to  renta 
and  profits 

1684.  Effect  of  judgment  ren- 
dered after  t^nal  of  iaene 
of  fact. 

15?5.  New  trial  may  be  granted. 

1586.  Effect  of  judgment  by 
default,  etc. 

1687.  Id.;  exception  in  case  of 
disability. 

1628.  The  last  three  sections 
qualified. 

1529.  Possession  not  to  be 
changed  by  vacating  of 
judgment,  except,  etc. 

1630.  Evidence  on  new  trial. 

1581.  Damages  recoverable; 
off  by  defendant. 


tomey 
authority. 

81 N.  Y.  §  1496.  In  an  action  to  recover  real  property,  or  the 

^t**e  KgP*  possession  thereof,  the  plaintiff  may  demand  in  his  com- 

i'3\  N  Y  %  plaint,  and  in  a  proper  case  recover,  damages  for  withhold- 

139  Id.  Ml.  ing  the  property.  7^  /^  -  K.  ^"Z  Y- 

31  N.  Y.  §  1497.  Those  damages  include  the  rents  and  profits  or 

sute  Rep.   the  value  of  the  use  and  occupation  of  the  property,  where 
either  can  legally  be  recovered  by  the  plaintiff. 

§  1498.  A  mortgagee,  or  his  assignee  or  other  represents* 
live,  cannot  maintain  such  an  action,  to  recover  the 
mortgaged  premises. 

§  1499.  Such  an  action  cannot  be  maintained,  in 
a  case  where  an  action  for  dower  may  be  maintained,  as 
prescribed  in  article  third  of  this  title. 

g  1500.  Where  two  or  more  persons  are  entitled  to  the 
possession  of  real  property,  as  joint  tenants  or  tenants  in 
common,  one  or  more  of  them  may  maintain  such  an  action, 
to  recover  his  or  their  undivided  shares  in  the  property,  in 


86i). 
129  N.Y.  183 


79  Hun,  511. 


^ 
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any  case  where  such  an  action  might  be  maintained  bj 

&1L 

§  1501.  [Am'd  18S2.]    8uchan  action  may  be  main-  li  Abb.  N. 
tallied  by  a  grantee,  his  heir  or  devisee  in  the  name  of  the  ^^  u^'nii, 
gruitor,  or  his  heir,  where  the  conveyance,  under  which  he  \f2  n.V.  :»«. 
claims,  is  void  because  the  pro^prty  conveyed  was  held  4  n.y.  sute 
adversely  to  the  grantor.    The  plaintiff  must  be  allowed  to  Sjw  y^joK 
prove  the  facts  to  bring  the  case  within  this  section,    in   t-jo  id.  im.' 
snch  an  action,  a  judgment  against  the  plaintiff  shall  not   30Abi>.Nc. 
award  costs  to  the  detendant ;  but  where  the  defendant  is    ^'''^°- 
entitled  to  costs,  as  prescribed  in  section  three  thous^ind  two 
hundred  and  twenty-nine  of  this  act,  they  may  be  taxed  and 
the  person  who  maintained  the  action  in  the  plaintiff's 
name  may  be  compelled  to  pay  the  same  as  prescribed  in 
secUon  three  thousand  two  nundred  and  forty -seven  of  this 
act 

§  1502.  Where  the  complaint  demands  judgment  for  lioN.Y.587. 
the  immediate  possession  of  the  property,  if  the  property  is  U^  a^  ft ,  5"  3  ^. 
actually  occupied,  the  occupant  thereof  must  be  made  de- 
fendant in  the  action.  If  it  is  not  fo  occupied,  the  action 
must  be  brought  against  some  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  in- 
terest therein,  at  Uie  time  of  the  commencement  of  the 
action. 

§  1508.  In  either  of  the  cases  specified  in  the  last  sec-  106N.Y.6O. 
tion,  any  other  person  claiming  title  to,  or  the  right  to  the  J^  Jfv^i 
possession  of,  the  real  property  sought  to  be  recovered,  as 
landlord, remainderman,  reversioner,  or  otherwise,  adversely 
to  the  plaintiff,  may  be  Joined  as  defendant  in  an  action 
therefor. 

« 

§  1504.  When  six  months'  rent  or  more  is  in  arrear,  iisK.Y.ire. 
upon  a  grant  reserving  rent,  or  upon  a  lease  of  real  property, 
and  the  grantor  or  lessor,  or  his  heir,  devisee,  or  assignee, 
has  a  subsisting  right  by  law  to  re-enter  for  the  failure  to 
pay  the  rent,  he  may  maintain  an  action  to  recover  the 
property  granted  or  demised,  without  any  demand  of  the 
rent  in  arrear,  or  re-entry  on  the  property. 

§  1505.  Where  a  right  of  re-entry  is  reserved  and  given  ii8N.y.47(J. 
to  a  grantor  or  lessor  ot  real  property,  in  default  of  a  suf- 
ficiency of  goods  and  chattel  whereon  to  distrain  for  the 
satisfaction  of  rent  due,  the  re-entry  may  be  made,  or  an  -  :  • 
action  to  recover  the  property  demised  or  granted,  may  be 
maintained,  by  the  grantor  or  lessor,  or  his  heir,  devisee,  or 
assignee,  at  anv  time  after  default  in  the  payment  of  the 
rent ;  provided  the  plaintiff,  at  least  fifteen  days  before  the 
action  is  commenced,  serves  upon  the  defendant  a  written 
notice  of  his  intention  to  re-enter,  personally,  or  by  leaving 
it  at  his  dweUing  house  on  the  premises,  with  a  person  of 
suitable  age  and  discretion  ;  or,  if  the  defendant  cannot  be 
found  with  due  diligence,  and  has  no  dwelling  house  on 
the  premises,  whereat  a  person  of  suitable  a^e  and  4isQr^ 
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tion  can  be  found,  by  posting  it  in  a  conspicuous  place  on 
the  premises. 

§  1506.  At  any  time  before  final  judgment  for  the 
plaintiff  is  rendered,  and  the  judgment-roll  is  filed,  in  an 
action  brought  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  defendant  may*pay  or  tender  to  the  plaintiff  or 
his  attorney,  or  pay  into  court,  all  the  rent  then  in  arrear. 
with  interest  and  the  costs  of  the  action  to  be  taxed  ;  and 
thereupon  the  complaint  must  be  dismissed. 

§  1507.  In  such  an  action,  a  verdict,  report,  or  decision 
in  favor  of  the  plaintiff,  must  5x  the  amount  of  rent  in  ar- 
rear to  the  plaintiff,  or,  if  judgment  is  taken  by  default, 
the  amount  thereof  must  be  ascertained  by  or  under  the  di- 
rection of  the  court ;  and,  in  either  case,  it  must  be  stated 
in  the  judgment. 

§  1 508.  At  any  time  within  six  months  after  possession 
of  the  property,  awarded  to  the  plaintiff  in  such  an  action, 
has  been  delivered  to  him,  by  virtue  of  an  execution  issued 
upon  a  judgment  rendered  therein,  the  defendant,  or  any 
person  who  has  succeeded  to  his  interest,  or  a  mortgagee  oi 
the  lease,  or  of  any  part  thereof,  who  was  not  in  possession 
when  final  judgment  was  rendered,  may  pay  or  tender  to 
the  plaintiff',  or  his  executor,  administrator,  or  attorney,  or 
may  pay  into  court,  for  the  use  of  the  person  so  en- 
titled thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and 
all  other  charges  incurred  by  the  plaintiff. 

§  1509.  Within  three  months  after  making  the  payment 
or  tender,  the  person  who  made  it,  or  his  representative, 
may  apply  to  the  court  for  an  order  that  possession  of  the 
property  be  delivered  to  him  ;  and  thereupon,  upon  proDf 
of  the  facts,  and  payment  of  the  sum  due  by  reason  of  re  it 
accruing  since  the  judgment  was  rendered,  and  upon  com- 
pliance with  all  other  terms  to  be  complied  with  by  the 
grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possKSsion  of  the  property 
be  delivered  to  the  applicant,  who  shall  hold  and  enjoy  the 
same,  without  any  new  grant  or  lease  thereof,  according  to 
the  terms  of  the  original  grant  or  lease.  Notice  of  the  ap- 
plication must  be  served  upon  the  plaintiff's  attorney. 

§  1510.  If  possession  of  the  property  recovered  has  been 
delivered  to  the  plaintiff,  by  virtue  of  an  execution  issued 
upon  a  judgment  in  the  actioi:,  the  order  must  provide  for 
setting  off  the  sum  which  the  plaintiff  has  made,  or  which 
he  might,  without  wilful  neglect,  have  made,  of  the  prop- 
erty, during  the  posse -sion  thereof,  against  the  rent  accru- 
ing after  the  judgment  was  rendered,  and  for  re-irabursc- 
ment  to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed 
in  this  section. 

§  1511.  The  complaint  must  describe  the   property 
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claimed  with  common,  certainty,  by  setting  forth  the  name 
of  the  township  or  tract,  and  the  number  of  the  lot,  if 
there  is  any,  or  in  some  other  appropriate  manner ;  so  that, 
from  the  description,  possession  of  the  property  claimed 
may  be  delivered,  where  the  plaintiff  is  entitled  thereto. 

g  15  IS.  A  defendant  in  an  action  to  recover  real  prop- 
erty ©r  the  possession  thereof  may,  at  any  time  before 
answering,  upon  an  affidavit  that  evidence  of  the  authority 
of  the  plaintiff's  attorney  to  commence  the  action  has  not 
been  served  upon  him,  appl^,  upon  notice,  to  the  court  or 
judge  thereof,  for  an  order  directing  the  attorney  to  produce 
such  evidence. 

§  1613.  Upon  such  an  application,  the  court  or  judge 
must,  in  a  proper  case,  make  an  order,  requiring  the  plain- 
tifTs  attorney  to  produce,  as  directed  therein,  evidence  of 
his  authority  to  commence  the  action,  and  staying  all  pro- 
ceeding therein,  on  the  part  of  the  plaintiff,  until  the  evi- 
dence IS  produced. 

§  1514.  Any  written  request  of  the  plaintiff  or  his  agent 
to  the  plaintiff's  attorney,  to  commence  the  action,  or  any 
written  recognition  of  his  authority  so  to  do,  verified  by  the 
suffidavit  of  the  attorney,  or  any  other  competent  witness,  is 
sufficient  presumptive  evidence  of  such  authority. 

g  1515.  Where  the  action  is  brought  by  a  tenant  in  17^.  y. 
common,  or  a  joint  tenant,  against  his  co-tenant,  the  plain-     state  ke^ 
tiff,  besides  proving  his  right,  must  also  prove  that  the  de-  '^ 

fendant  actually  ousted  him,  or  did  some  other  act,  amount-  '^  ^^°^  ^^l- 
ing  to  a  total  denial  of  his  right. 

g  1616.  Where  there  are  two  or  more  defendants,  and 
it  is  alleged,  in  the  answer  of  either  of  them,  that  he  occu 
pies  in  severalty,  or  that  he  and  one  or  more  of  his  co-  • 
defendants  occupy  jointly,  one  or  more  distinct  parcels, 
and  that  one  or  more  other  defendants  possess  other  parcels, 
in  severalty  or  jointly,  the  court  may,  in  its  discretion,  upon 
the  application  of  the  plaintiff,  and  upon  such  terms  as 
justice  requires,  direct  that  the  action  be  divided  into  as 
many  actions  as  are  necessary.  If  the  action  is  not  so  di- 
vided, and  it  appears,  upon  the  trial,  that  the  allegation  is 
true,  the  plaintiff  must,  before  the  evidence  is  closed,  elect 
against  which  defendant  or  defendants  he  will  proceed; 
and  a  judgment  dismissing  the  complaint  must  thereupon 
be  renaerSl,  in  favor  of  the  other  defendants. 

g  1617.  The  last  section  does  not  apply  to  a  case,  where 
two  or  more  defendants  occupy  different  apartments  in  a 
buUding.  In  such  a  case,*in  an  action  to  recover  the  build- 
ing and  its  curtilage,  the  plaintiff  is  entitled  to  judgment 
jointly  against  all  the  defendants  who  are  liable  to  him. 

g  1518.  Section  one  thousand  five  hundred  and  sixteen 
of  this  act  does  not  apply  to  a  case,  where  one  or  more  de- 
fendants, answering  as  therein  prescribed,  hold  under  another 
defendant,  and  the  plaintiff  elects  to  proceed  against  the 
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latter,  subject  to  the  rights  and  interests  of  the  former.  In 
such  a  case,  the  proceedings  against  the  defendants  so  an- 
sweringmust  be  stayed  until  final  judgment ;  and  if  the 
plaintiff  recovers  final  judgment  against  the  defendant, 
under  whom  they  hold,  the  judgment  operates  as  a  transfer 
to  the  plaintiff  of  that  defendant's  right,  title,  and  interest, 
and  the  costs  of  the  defendant  or  dSendants  so  answering 

are  in  the  discretion  of  the  court. 

• 

§  1519.  A  verdict,  report,  or  decision,  in  favor  of  the 
plaintiff,  in  an  action  specified  in  this  article,  must  specify 
the  estate  of  the  plaintiff  in  the  property  recovered,  whether 
it  is  in  fee,  or  for  life,  or  for  a  term  of  years,  stating  for 
whose  life  it  is  or  specifying  the  duration  of  the  term,  if 
the  estate  is  less  than  a  fee. 

§  15S0.  If  the  right  or  title  of  the  plaintiff,  in  an  action 
specified  in  this  article,  expires  after  the  commencement  of 
the  action,  but  before  the  trial,  and  he  would  have  been 
entitled  to  recover,  but  for  the  expiration,  the  verdict,  re- 
port, or  decision  must  be  rendered  according  to  the  fact ; 
and  the  plaintiff  is  entitled  to  judgment  for  his  damages 
for  the  withholding  of  the  property,  to  the  time  when  his 
right  or  title  so  expired. 

§  15 1^1.  The  provisions  of  title  fourth  of  chapter  eighth 
of  this  act,  as  applied  to  an  action  specified  in  this  article, 
are  subject  to  the  qualification  that  the  court  may,  in  Its 
discretion,  proceed  as  prescribed  either  in  that  title  or  in 
the  next  two  sections. 

§  1588.  Where,  upon  the  death  of  a  party,  different 
persons  succeed  to  the  decedent's  title  to,  or  mterest  in, 
different  distinct  parcels  of  the  property  sought  to  be 
recovered,  the  court  may,  upon  motion,  and  upon  such 
terms  as  justice  requires,  direct  that  the  action  be  divided 
into  as  many  actions  as  are  necessary ;  and  that  the  suc- 
cessor to  the  title  or  Interest  of  the  decedent,  to  or  in  each 
distinct  parcel,  be  substituted  as  plaintiff  or  defendant  as 
the  case  requires,  in  the  action  relating  thereto. 

§  1583.  Where  the  plaintiff  seeks  to  recover  damages 
for  withholding  the  property,  and,  upon  the  death  of  a 
party,  different  persons  succeed  to  the  decedent's  right  to 
or  liability  for  those  damages,  and  to  his  title  to  or  interest 
in  the  property,  the  court  may,  upon  motion  made  upon 
notice  to  the  persons  tt>  be  affected,  and  upon  such  terms 
as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with 
the  rents  and  profits  thereof  accruing  after  the  dec^enf  a 
death ;  the  other  to  recover  the  damages  accruing  before  his 
death ;  and  that  the  successor  in  interest  of  the  decedent, 
with  respect  to  the  cause  of  action  in  each  action,  be  sub- 
stituted as  plaintiff  or  defendant  therein,  as  the  case  re- 
quires. 

126  N.T.  836     §  1584.  Except  in  a  case  where  it  is  otherwise  expressly 
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prescribed  in  this  act,  a  Unal  judgment  in  an  action  speci- 
fied in  this  article,  rendered  upon  the  trial  of  an  issue  of 
fact,  is  cenclusive,  as  to  the  title  established  in  the  action, 
upon  each  party  against  whom  it  is  rendered,  and  every 
person  claiming  from,  through,  or  under  him,  by  title  ac- 
cruing, either  after  the  judgment-roll  is  filed,  or  after  a 
notice  oi  the  pendency  of  the  action  is  filed  in  the  proper 
county  clerk's  office,  as  prescribed  in  article  ninth  of  Uiis 
title. 

§  1626.  The  court,  at  any  tin^e  within  three  years  after  61  How.  Pr. 
such  a  judgment  is  rendered,  and  the  judgment-roll  is  filed,   ^^  ^  saa. 
upon  the  application  of  the  party  against  whom  it  was  39  h'qd^  is. 
rendered,  his  heir,  devisee,  or  assignee,  and  upon'payment  47  Id.  40&. 
of  all  costs,  and  all  damages,  other  than  for  rents  and  ^il'«J» 
profits,  or  for  use  and  occupation,  awarded  thereby  to  the  j^J; 

adverse  party,  must  make  an  order  vacating  the  judgment,   136  n.t.  3S6 
and  granting  a  new  trial  in  the  action.   The  court  upon  a  ^^4^*5^.* 
like  application,  made  within  two  years  after  the  second    i2id.'88.  ' 
final  judgment  is  rendered,  and  the  judgment-roll  is  filed, 
may  make  an  order  vacating  the  second  judgment,  and 
granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that 
justice  will  be  thereby  promoted,  and  the  rights  of  the 
parties  more  satisfactorily   ascertained  and   established. 
Not  more  than  two  new  trials  shall  be  granted  under  this 
section. 

§  1 626.  A  final  judgment  for  the  plaintifi,  rendered  in  an  90 N.T.  288. 
action  specified  in  this  article,  otherwise  than  upon  the  trial 
of  an  issue  of  fact,  is,  after  the  expiration  of  three  years 
from  the  filing  of  the  judgment-roll,  conclusive  upon  the 
defendant,  and  every  person  claiming  from,  tJirough,  or 
under  him,  by  title  accruing,  either  after  the  judgment-roll 
is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is 
filed  in  the  proper  county  clerk's  office,  as  prescribed  in 
article  ninth  of  this  title.  But  within  five  years  after  the 
judgment-roll  is  filed,  the  court,  upon  the  application  of 
the  defendant,  his  heir,  devisee,  or  assignee,  ana  upon  pay- 
ment of  all  costs  and  damages  awarded  to  the  plaintiff, 
must  make  an  order  vacating  the  judgment,  and  granting  a 
new  trial,  if  it  is  satisfied  that  justice  will  be  thereby  pro- 
moted, and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established ;  but  not  otherwise. 

§  1527.  In  a  case  specified  in  the  last  section,  if  the  de- 
fendant is,  at  the  time  of  the  filing  of  the  judgment-roll, 
either : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for 
life; 

The  time  of  such  a  disability  is  not  a  part  of  the  three 
years,  specified  in  the  last  section  ;  but  such  a  defendant, 
his  heir,  devisee,  or  assignee,  may  commence  an  action  for 
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the  recovery  of  the  real  property  claimed,  at  any  time  with- 
in three  years  after  the  disability  ceases;  but  not  after- 
wards. 

'  §  15S8.  The  last  three  sections  are  not  applicable,  where 

the  action  is  founded  upon  an  allegation  of  rent  in  arrear : 
or  in  a  case  to  which  section  four  hundred  and  forty-five  of 
this  act  is  applicable. 

§  1529.  Where  the  plaintiff  has  taken  possession  of  real 
property,  by  virtue  of  a  final  judgment,  his  possession  shall 
not  be  in  any  way  affected  by  the  vacating  of  the  judgment, 
except  as  prescribed  in  section  one  thousand  five  hundred 
and  twenty-five  or  section  one  thousand  five  hundred  and 
twenty-six  of  this  act.  In  such  a  case,  if  the  defendant 
thereafter  recovers  final  judgment  in  the  action,  it  must 
award  to  him  the  restitution  of  the  possession  of  the  prop- 
erty ;  and  he  may  have  an  execution  thereupon  for  tht 
delivery  of  the  possession  to  him,  as  if  he  was  plaintiff. 

§  1530.  Upon  a  new  trial,  granted  as  prescribed  fn  thfs 
article,  the  defendant  may  show  any  matter  in  defence* 
which  he  might  show  to  entitle  him  to  recover  the  {Kxsses- 
sion  of  the  property,  if  he  was  plaintiff  in  the  action. 

51Eim,ll9.  §  1531*  In  an  action,  brought  as  prescribed  in  this 
article,  the  plaintiff,  where  he  recovers  judgment  for  the 
property,  or  possession  of  the  property,  is  entided  to  recover, 
as  damages,  the  rents  and  profits  or  the  value  of  the  use 
and  occupation  of  the  real  property  recovered,  for  a  term 
not  exceeding  six  years  ;  but  the  damages  shall  not  include 
the  value  of  the  use  of  any  improvements  made  by  tiie  de- 
fendant, or  those  under  whom  he  claims.  Where  perma- 
nent improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding, 
under  color  of  title,  adversely  to  the  plaintiff,  the  value 
thereof  must  be  allowed  to  the  defendant,  in  reduction  of 
the  damages  of  the  plaintiff,  but  not  beyond  the  amount  of 
those  damages. 

'  f-  " 

AKTICLE  SECOND. 

Action  for  Partitiok. 


S  1532.  When  action  for  partition 
may  be  brought. 

1538.  Id.;  by  remainderman. 

1534.  Id. ;  by  an  infant. 

1536.  Goardian  ad  litem  ;  how 
appointed. 

1536.  Secnrl*y. 

1587.  When  heir  may  maintain 
action  for  partition  of 
devised  property. 

1538.  Who  must  be  parties. 

1589 .  Who  may  be  made  parties. 

1540.  Id.;  as  to  persons  having 
Hens. 

1641 .  Provision,  where  a  party 
U unknown 


%  1548.  Complaint  to  state  Inter- 
est of  i>artieB. 

1548.  Title  of  parties  may  m 
tried. 

1544.  Issues  of  fact  triable  by 

1545.  When  title  to  be  aeoer- 

tained  I  y  the  court . 

1546.  Interlocutory  judgment. 

1547.  Partial  partition  ;  whea 

made. 

1548.  Shares  may  be  set  off  in 

common . 
1649.  Appointment  of  conmii*- 
uoiieia. 


^ 


g§  1532, 1583 . 


PAftTlTIOK. 


{ 1550.  Commiasioners     t  o     b  e       $  1573. 

sworn,  etc. 
1551.  Id.;  when  to  make  i>art!-  l-'>74. 

tion.     .  lo75. 

1558.  Partition;  how  made.  1576. 

1563.  Provision  where  there  is  a  1j77. 

particr.lar  estate. 

1564 .  Report  of  commi8i>ioners .  1 578 . 
1555.  Fees  and  expenses. 

1656.  ConflrmiTig      or     sotting  1579. 

aside  report.- 
1557.  Final  judgment  on  report.  1^80. 

Effect  thereof.  158i . 

1568.  Judgment  must  direct  de^  158;!. 

livery  of  possession . 

1569.  Costs  j  how  awarded.  Id.J  1588. 

against  unknown  par- 
ties. i5S4. 

1560.  Sale  of  property ;  when 

directed.  1585. 

1561.  Reference  to  inqiiire  as  to 

creditors. 

1562 .  Dnty  of  referee .  1686 . 
1568.  Money  to  be  paid   into          1387. 

court . 
1664 .  Application  for  money .  1588 . 

1565.  Payment  of  incumbrances. 

1566.  Other   parties  not  to  be  1589. 

delayed. 

1567.  Sale  of  dower  interest.  1590. 

1568.  Purchaser    to    hold  the 

property  free  therefrom. 

1569.  Gross  sum  to  be  paid  to  or  1501 . 

invested  for  tenant  in  1  jU2. 

dower,  etc. 

1570.  Interests  of  owners  of  fu-  1503. 

ture  estates  to  be  pro-  15C4. 

tectcd. 

1571.  Married  woman  may  re-  1595. 

lease  her  interest. 
1678.  Unknown  owners. 


Sale ;  terms  of  credit 
thereup<m. 

Credit;  now  secured. 

Separate  securities. 

Kf  ix>rt  of  sale. 

Final  judgment ;  effect 
thereof. 

Id.;  effect  thereof  upon 
incumbrancers. 

Cob'tsand  expenses;  ho# 
paid. 

Distribution  of  proceeds. 

Shares  of  infants. 

Id . ;  cf  unknown  and  ab^ 
sent  owners. 

Id.}  oi  tenants  of  par* 
ticular  estates. 

court  may  req^aite  secil* 
ity  to  refund. 

Security  to  be  taken  in 
name  of  county  treaa- 
urer. 

Action  thereupon. 

Compensation  to  equalize 
partition. 

Proceedings  on  death  of 
parties . 

Rents,  etc.,  may  be  ad- 
justed. 

Partiti  n  by  guardian  of 
infant,  committee  of 
lunatic,  etc. 

Contents  of  petition. 

Court  may  authorize  par- 
tition. 

Effect  of  releases. 

When  the  State  is  Inter- 
cs^ted. 

Exemplified  copy  of  judg- 
ment may  be  recorded. 


§  163S.  Where  two  or  more  persons  hold  and  are  in 
possession  of  real  property,  as  joint  tenants  or  as  tenants  in 
common,  in  which  either  of  them  has  an  estate  of  inheri- 
tance, or  for  life,  or  for  years,  any  one  or  more  of  them  may 
maintain  an  action  for  the  partition  of  the  property,  accord- 
ing to  the  respective  rights  of  the  persons  interested  there- 
in ;  and  for  a  sale  thereof,  if  it  appears  that  a  partition 
thereof  cannot  be  made,  without  great  prejudice  to  the 
owners, 

^  1533.  [Arnd  1887.]  Where  two  or  more  persons  hold 
as  jomt  tenants,  or  as  tenants  in  common,  a  vested  remain- 
der or  reveroion,  any  one  or  more  of  them  may  maintain  an 
action  for  the  partition  of  the  real  property  to  which  it  at- 
taches, according  to  their  respective  shares  therein,  subject 
to  the  interest  of  the  person  holding  the  particular  estate 
th^ein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made,  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded,  by  the  person  or  persons  owning  and 
holding  such  particular  estate  or  estates ;  and  if  in  such  an 
action  it  shall  appear  in  any  stage  thereof  that  partition  or 


a5N.Y. 

state  Rep 
iil2 
1WN.T.17. 
137  N.Y.119. 


81  Hun,  188. 
41  Id.  613. 
18  Civ.  Pro. 
88. 

14  N.  Y. 
State  Rep. 
887. 
49  Hun,  602! 


r 


iO  PARTITION.  §§  1684-1538 

iale  cannot  be  made  without  ^reat  prejudice  to  the  owners, 
the  complaint  must  be  dismissed.  The  dismissal  of  the 
complaint,  as  herein  provided,  shall  not  affect  the  ri^bt  of 
any  party  to  bring  a  new  action,  after  the  determination  of 
such  particular  estate. 

§  1634.  An  action  for  the  partition  of  real  property 
shall  not  be  brought  by  an  infant,  except  hj  the  written  au- 
thority of  the  surrogate  of  the  county  in  which  the  property, 
or  a  part  thereof,  is  situated.  The  authority  shall  not  be 
given,  unless  the  surrogate  is  satisfied,  by  affidavit  or  other 
competent  evidence,  that  the  interests  of  the  infant  will  be 
promoted  by  bringing  the  action.  A  judgment  for  a  par- 
tition or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
.  promoted  thereby,  and  that  fact  is  expressly  recited  in  the 
judgment. 

§  1636.  A  guardian  ad  litem  for  an  infant  party,  in  an 
action  for  partition,  can  be  appointed  only  by  the  court. 

19  Abb.  N.  §  1536.  [Am'd  1884.]  The  security  to  be  given  by  tbe 
c.  406.  '  *  guardian  ad  litem  for  an  infant  party  in  an  action  for  par- 
1J3  N.  Y.  66  tition  must  be  a  bond,  to  the  people  of  this  state,  executed 
by  him  and  one  or  more  sureties  as  the  court  directs,  in  a 
sum  fixed  by  the  court  conditioned  for  the  faithful  dis- 
charge of  the  trust  committed  to  him  as  guardian,  and  to 
render  a  just  and  true  account  of  his  guardianship  in  any 
court  or  place  where  thereunto  requirSi.  The  bond  must 
be  filed  with  the  clerk  before  the  guardian  enters  upon  the 
execution  of  his  duties,  and  it  cannot  be  dispensed  with 
although  he  is  the  general  guardian  of  the  infant. 

8  How.  Pr.       §  1 637.  A  person  claiming  to  be  entitled,  as  a  joint  tenant 
K.  S.  83.        or  a  tenant  in  common,  by  reason  of  his  being  an  heir  of  a 
^StateRcD    P^'^on  who  died,  holding  and  in  possession  of  real  prop- 
8ti7.'  ei^y>  ^^^7  maintain  an  action  for  the    partition    Uiereof, 
23  Id.  869.      whether  he  is  in  or  out  of  possession,  notwithstanding  an 
k%  h'^K^^f^^'   apparent  devise  th'^reof  to   another  by  the  decedent,  and 
'  possession  under  such  a  devise.    But  in  such  an  acticm, 

the  plaintiff  must  allege  and  establish  that  the  apparent  de- 
vise is  void. 

88  Hun,  886.       §1638.  [Am' d  IS^O.]    Every   person   having   an  nn- 

00N.y!506.   divided  share,  in  possession  or  otherwise,  in  the  property, 

1*  N.  Y.        as  tenant  in  fee,  for  life,  by  the  curtesy,  or  for  years ; 

state  Kep,   ^ygjy  person  entitled  to  the  reversion,  remainder,  or'in- 

26  Id.  212,  '  heritance  of  an  undivided  share,  after  the  determination  of 

Q^  a  particular  estate  therein ;  every  person  who,  by  any  con- 

i  <j  q  (^       tingency  contained  in  a  devise,  or  grant,  or  otherwise,  is 

'  or  may  become  entitled  to  a  bencncial  interest  in  an  nn- 

1^97        divided  share  thereof ;  every  person  haying  an  inchoate 

right  of  dower  in  an  undivided  share  in  the  property  ;  and 

every  person  having  a  right  of  dower  in  the  pibperty,  or 

any  part  thereof,  which  has  not  been  admeasured,  must 

be  made  a  party  to  an  action  for  a  partition.    But  no 
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person  other  than  a  joint  tenant  or  a  tenant  in  commcm  of 
the  property,  shallbeaplaintiff  in  the  action.  ]^  a  parti« 
tioQ  action,  the  executors  or  admiuistrators  and  creditors 
of  n  deceased  person  who,  if  livinft  should  be  a  party  to 
said  action,  must  be  made  parties  defendant.  Ana  if  the 
complaint  in  snch  action  alleges,  and  it  is  made  to  appear 
by  proof  that  there  are  unpaid  debts  of  said  deceased  pay. 
able  out  of  his  estate,  the  premises  sought  to  be*partiiioued 
may  be  sold  free  from  such  debts,  and  the  money  produced 
by  such  SHle  shidl  be  brought  into  court,  and  the  same,  or 
so  much  thereof  as  may  be  necessary,  shall  be  used  for  the 
payment  of  such  debts  in  the  same  manner  as  debts  of  a 
deceased  person  are  paid  from  the  proceeds  of  sale  of  real 
estate  in  the  surrogate's  court.  And  the  court  in  -which  the 
said  action  is  brought  may  proceed  to  ascertain  such  debts 
and  direct  their  payment  from  such  proceeds;  or  such  court 
may  direct  such  money  to  be  paid  into  the  proper  surrogate's 
court,  and  direct  the  same  to  be  administered  as  if  the  sale 
of  such  interest  in  said  land  had  been  made  upon  the  decree 
of  such  surrogate. 


§  1539.  [ilm'(Z1892.]  That  plaintiff  may,  at  his  election,   u  Abb.  N. 
make  a  tenant  by  the  curtesy,  for  life  or  for  years,  of  the  ^<  ^* 
entire  property  or  whoever  may  be  entitled  to  a  contingent 
or  vested  remainder  or  reversion  in  the  entire  property,  or 
a  creditor  or  other  person  having  a  lien  or  interest  which 
attaches  to  the  eniiie  propeity  a  defendant  in  the  action. 
In  that  case  the  final  judgment  may  either  award  to  such 
party  his  or  her  entire  right  and  interest  or  the  proceeds 
thereof,  or  where  the  right  or  interest  is  contingent,  d^eot 
that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventually  be  enti- 
Ued  thereto,  or  may  reserve  and  leave  unaffected  his  or  her 
right  and  interest  or  any  portion  thereof.  A  person  specified 
in  this  section  who  is  not  mada  a  party,  is  not  affeoted  by     v 
the  judgment  in  the  action. 


§  1540*  The  plaintiff  may,  at  his  election,  make  a  creditor,  7  v  i'ty?.  3  ^ 
having  a  lien  on  an  undivided  share  or  interest  in  the  prop- 
erty, a  defeudant'in  the  action.  In  that  case,  he  must  set 
forth  the  nature  of  the  lien,  and  specify  the  share  or  interest 
to  which  it  attaches.  If  partition  of  the  property  is  made, 
the  lien,  whether  the  creditor  is  or  is  not  made  a  party,  shall 
thereafter  attach  only  to  the  share  or  interest  assigned  to  the 
party  upon  whose  share  or  interest  the  lien  attached  ;  which 
must  be  first  charged  with  its  just  proportion  of  the  costs 
and  expenses  of  the  action,  in  preference  to  the  Uen. 
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8  Miso.  60&  §  1541*  Where  a  defendant  having  a  share  or  interest  in 
the  property  is  unknown,  or  where  his  name  or  part  of  his 
name  is  unknown,  and  the  summons  is  served  upon  him  by 
publication,  or  without  the  State,  pursuant  to  an  order  for 
that  purpose,  as  prescribed  in  article  second  of  title  first  ot 
chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy  of 
the  summons  as  published,  or  served  therewith,  must,  in 
addition  to  the  matters  required  in  that  article,  state  briefly 
the  object  of  the  action,  and  contain  a  brief  description  of 
the  property. 


126N.Y.370.  §  164&  The  complaint  must  describe  the  property  with 
common  certainty,  and  must  specify  the  rights,  shares,  and 
interests  therein  of  all  the  parties,  as  far  as  the  same  are 
known  to  the  plaintiff.  If  a  party,  or  the  share,  right,  or 
interest  of  a  party,  is  unknown  to  the  plaintiff;  or  if  a  share, 
right,  or  interest  is  uncertain  or  contingent;  or  if  the  owner- 
ship of  the  inheritance  depends  upon  an  executory  devise  ; 
or  if  a  remainder  is  a  contingent  remainder,  so  that  the 
party  cannot  be  named ;  that  fact  must  also  be  stated  in  the 
complaint 


11  Abb.  N.  §  1548«  The  title  or  interest  of  the  plaintiff  in  the 
7*a^*  Pro  P'0P®'*y»  as  stated  in  the  complaint,  may  be  controverted 
T^v.  no.  ^y  ^jj^  answer.  The  title  or  interest  of  any  defendant  in 
2  N.  Y.  the  property,  as  stated  in  the  complaint,  may  also  be  con- 

state Bep.  troverted  by  his  answer,  or  the  answer  of  any  other  defend- 

187  N  Y  119*  ^^^  *  ^^^  ^^  ^^'^  ^^  interest  of  any  defendant,  as  stated  in 
his  answer,  may  be  controverted  by  the  answer  of  any  other 
defendant.  A  defendant,  thus  controverting  the  title  or  in- 
terest of  a  co-defendant,  must  comply  with  section  five 
hundred  and  twenty-one  of  this  act.  The  issnes,  joined  as 
prescribed  in  this  section,  mnst  be  tried  and  determined  in 
the  action. 


8  How.  Pr.  §  1544.'  An  issue  of  fact  joined  in  the  action  is  triable  by 
N.  s.  26.  a  jury.  Qnless  the  court  directs  the  issues  to  be  stated,  as 
120^Y  589*  Pi^^cf i^^d  i^  section  nine  hundred  and  seventy  of  this  act, 
137  n.y!  126!  ^6  issues  may  be  tried  upon  the  pleadings. 


143  N.Y  349. 


§  1545*  Where  a  defendant  has  made  default  in  appearing 
or  pleading,  or  where  a  party  is  an  infant,  the  court  must 
ascertain  the  rights,  shares,  and  interests  of  the  several  par- 
ties in  the  property,  b^  a  reference  or  otherwise,  before 
interlocutory  judgment  is  rendered  in  the  action. 


117  Id.  6*iO. 
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§  1546.  The  interlocutory  judgment  must  declare  what  is  3  how.  Pr. 
the  right,  share,  or  interest  of  each  party  in  the  property,  as  N.  s.  26. 
far  as  the  same  has  been  ascertained,  and  must  determine  }^  ?i^:,.1^- 
the  rights  of  the  parties  therein.    Where  it  is  found,  by  the  ""'""  '"*" 
verdict,  report,  or  decision,  or  where  it  appears  to  the  court, 
upon  an  application  for  judgment  in  favor  of  the  plaintiff, 
that  the  property,  or  any  part  thereof,  is  so  circumstanced 
that  fl  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners,  the  interlocutory  judgment,  except  as 
otherwise  expressly  prescribed  in  this  article,  must  direct 
that  the  property,  or  the  part  thereof  which  is  so  circum- 
stanced,  be  sold  at  public  auction.    Otherwise,  an  interloc- 
utory judgment  in  favor  of  the  plaintiff,  mnst  direct  that 
partition  be  made  between  the  parties,  according  to  their 
respective  rights,  shares,  and  interestu. 


§  1547.  Where  the  right,  share,  and  interest  of  a  party 
has  been  ascertained  nnd  determined,  and  the  rights,  shares, 
or  interests  of  the  other  parties,  as  between  themselves, 
remain  unascertained  or  undetermined,  an  interlocutory 
judgment  for  a  partition,  rendered  as  prescribed  in  the  last 
section,  must  direct  a  partition,  as  between  the  party  whose 
share  has  been  so  determiued  and  the  other  parties  to  the 
action.  Where  the  rights,  shares,  and  interests  of  two  or 
more  parties  have  been  thus  ascertained  and  determined,  the 
interlocutory  judgment  may  also  direct  the  partition  among 
them  of  a  part  of  the  property,  proportiouate  to  their 
aggregate  shares.  In  either  case,  the  court  may,  from  time 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascer- 
tained and  determined,  render  an  interlocutory  judgment, 
directing  the  partition,  in  like  manner,  of  the  remainder  of 
the  property.  Where  an  interlocutory  judgment  is  rendered, 
in  a  case  specified  in  this  section,  the  court  may  direct  the 
action  to  be  severed,  and  final  judgment*  to  be  rendered,  with 
respect  to  the  portion  of  the  property  set  apart  to  the  parties, 
whose  rights,  shares,  and  interests  are  determined,  leaving 
the  action  to  proceed  as  against  the  other  parties,  with 
respect  to  the  remainder  of  the  property  ;  and,  if  necessary, 
the  oonrt  may  direct  that  one  of  those  parties  be  substituted 
as  plaintiff. 


§  1%48«  Where  two  or  more  parties,  to  an  action  for  parti- 
t.,jn,  make  it  appear  to  the  court,  that  they  desire  to  enjoy 
il.eiv  shares  in  common  with  each  other,  the  interlocutory 
judgment  may,  in  the  discretion  of  the  court,  direct  parti- 
tion to  be  so  made,  as  to  set  off  to  them  their  shares  of  the 
real  property  partitioned,  without  partition  as  between 
themselves^  to  be  held  by  them  in  common, 
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§1549.  Where  the  interlocutory  judgment,  in  an  action 
for  partition,  directs  a  partition,  it  must  designate  three 
reputable  and  disinterested  freeholders  as  commissioners, 
to  make  the  partition  so  directed. 


§  1550.  Each  of  tbe  commissioners  must,  before  entering 
upon  the  execution  of  his  duties,  subscribe  and  take  all  oath 
before  an  officer  specified  in  section  eight  hundred  and 
forty-two  of  this  act,  to  the  effect  that  he  will  faithfully, 
honestly,  and  impartially  discharge  the  trust  reposed  in  him. 
Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  upon  his  duties.  The 
court  may,  at  any  time,  remove  either  of  the  commissioners- 
If  either  of  them  dies,  resigns,  neglects  or  refuses  to  serve, 
or  is  removed,  the  court  may,  from  time  to  time,  by  order, 
appoint  another  person  in  his  place. 


§  1551*  The  commissioners  must  forthwith  proceed  to 
make  partition,  as  directed  by  the  interlocutory  jjodgment, 
unless  it  appears  to  them,  or  a  majority  of  them,  that  parti- 
tion thereof,  or  of  a  particular  lot,  tract,  or  other  portion 
thereof,  cannot  be  made,  without  great  prejudice  to  the 
owners;  in  wbich  case,  they  must  ms^e  a  written  report  of 
that  fact  to  the  court. 


§  1552.  In  making  the  partition,  the  commissionerR  must 
divide  the  property  into  distinct  parcels,  and  allot  the 
several  parcels  thereof  to  the  respective  parties,  quality  and 
quantity  being  relatively  considered,  according  to  the  re- 
spective rights  and  interests  of  the  parties,  as  fixed  by  the 
interlocutory  judgment.  They  must  designate  tne  several 
parcels  by  posts,  stones,  or  other  permanent  monuments. 
They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  them  in  so  doing. 

§  1553.  Where  a  party  has  a  right  of  dower  in  the  prop- 
erty, as  H  part  thereof,  which  has  not  been  admeasured,  or 
has  an  estate  by  the  curtesy,  for  life,  or  for  years,  in  an 
undivided  share  of  the  property,  the  commissioners  may 
allot  to  that  party  his  or  her  share  of  the  property,  without 
reference  to  the  duration  of  the  estate.  And  tney  may  make 
partition  of  the  share,  so  allotted  to  that  party,  among  the 
parties  who  are  entitled  to  the  remainder  or  reversion  thereof, 
to  be  enjoyed  by  them  upon  the  determination  of  the 
particular  entate,  where,  in  the  opinion  of  the  commission- 
ers, such  a  partition  can  be  made  without  prejudice  to  the 
rights  of  the  parties* 
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§  1554.  All  the  commissioners  most  meet  together  in  the 
performance  of  any  of  their  dnties;  bnt  the  acts  of  a  mfgorily 
BO  met  are  yaUd.  They,  or  a  minority  of  them,  must  make  a 
fall  report  of  their  proceedings,  nnder  iheir  hands,  specify- 
ing therein  the  manner  in  wluch  they  haye  discharged  their 
trnst,  describing  the  property  divided,  and  the  share  or 
interest  in  a  share,  allotted  to  each  party,  with  the  quantity, 
courses,  and  distances,  or  other  particular  des<ription  of 
each  share,  and  a  description  of  the  posts,  stones,  or  other 
monuments;  and  specifying  the  items  of  their  charges. 
Their  report  mnst  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded,  and  mast  be  filed  in 
the  office  of  the  clerk. 


§  1553*  The  fees  and  expenses  of  the  commissioners, 
including  the  expense  of  a  survey,  when  it  is  made,  most  be 
taxed  under  the  direction  of  the  court;  and  the  amount 
thereof  must  be  paid  by  the  plaintiff,  and  allowed  as  part  of 
his  costs. 


§  1556.  The  court  must  confirm  or  set  aside  the  report, 
and  may,  if  necessary,  appoint  new  commissioners,  who 
must  proceed  as  directed  in  this  article. 


§  1557*  Upon  the  confirmation,   by  the  court,  of  the  u  N.  T. 
report  of  the  commissioners  making  partitiou,  final  judg-      state  Bep. 
ment,  that  the  partition  be. firm  and  effectual  forever,  must  ^^„  k  Y  lie' 
be  rendered,  widch  is  binding  and  conclusive  upon  the  fol- 
lowing persons : 

1.  The  plaintiff;  each  defendant  upon  whom  the  sum- 
mons was  served,  either  personally,  or  without  the. State,  or 
by  publication,  pursuant  to  an  order  obtained  for  that 
purpose,  as  prescribed  in  chapter  fifth  of  this  act ;  and  the 
legal  representatives  of  each  party,  specified  in  this  sub-, 
division  So  much  of  section  four  hundred  and  forty-fire 
of  this  act  ns  requires  the  court  to  allow  a  defendant  to  de- 
fend an  action,  after  final  judgment,  does  not  apply  to  an 
action  for  partition. 

2.  Each  person  claiming  from,  through,  or  under  such  a 
party,  by  tit!e  accruing  after  thefihng  of  the  judgment-roll, 
or  after  the  filing,  in  the  proper  county  clerk's  office,  of  a 
notice  of  the.  pendency  of  the  action,  as  prescribed  in  article 
ninth  of  this  title. 

3.  Each  person  not  in  being  when  the  interlocutory  judg- 
ment is  rendered,  who,  by  the  happening  of  any  contingency, 
becomes  afterwards  entitled  to  a  beneficial  interest  attaching 
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to,  or  an  estate,  or  interest  in,  a  portion  of  the  property,  the 
person  first  entitled  to  which,  or  other  Tirtnal  representative 
whereof,  was  a  party  specified  in  the  first  subdivision  of  this 
section. 

Bat  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  as  pre- 
scribed in  section  one  thousand  five  hundred  and  thirty- nine 
of  this  act,  or  to  a  person  claiming  from,  through,  or  under 
such  a  party. 


§1558.  The  final  judgment  must  also  direct  that  each  of 
the  parties,  who  is  entitled  to  possession  of  a  distinct  parcel 
allotted  to  him,  be  let  into  the  possession  thereof,  either  im- 
mediately, or  after  the  determination  of  the  particular  estate, 
as  the  case  requires. 


§  1559.  The  final  judgment  for  the  partition  of  the  prop- 
erty must  also  award,  that  each  defendant  pay  to  the  plain- 
tiff his  proportion  of  the  plaintiff's  costs,  including  the 
extra  allowance.  I'he  sum  to  be  paid  by  each  must  be  fixed 
by  the  court,  according  to  the  respective  rights  of  the  par- 
ties, and  specified  in  the  judgment.  If  a  defendant  is  un- 
known, his  proportion  of  the  costs  must  be  fixed  and 
8  pecified  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued,  to  collect  the  costs  awarded  against 
him,  as  if  he  was  named  in  the  judgment ;  and  his  right, 
share,  or  interest  in  the  property  may  be  sold  by  virtue 
thereof,  as  if  he  was  named  in  the  execution. 


§  1560.  If  the  commissionersi  or  a  majority  of  them,  re- 
port that  the  property,  or  a  particular  lot,  tract,  or  other 
portion  thereof,  is  so  circumstanced,  that  a  partition  thereof 
cannot  be  made,  without  great  prejudice  to  the  owners 
thereof,  the  court,  if  it  is  satisfied  that  the  report  is  just  and 
correct,  may  thereupon,  except  as  otherwise  expressly  pre- 
scribed in  this  article,  modify  the  interlocutory  judgment, 
or  render  a  supplemental  interlocutory  judgment,  reciting 
the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  desig- 
nated in  the  judgment,  ox  by  the  sheriff. 

3  How  Pr       §  1561.  Before  an  interlocutory  judgment  for  the  sale  of 

N.  s.  26.         reed  property  in  rendered,  in  an  action  for  partition,  the  court 

must,  either  with  or  without  application  by  a  party,  direct  a 

reference,  to  ascertain  whether  there  is  any  creditor,  not  & 

party,  who  has  a  lien  on  the  undivided  »bare  or  interest  of 
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• 

aoy  party.  But  the  court  may  direct  or  dispense  with  such 
a  reference,  in  its  discretion,  vhere  a  party  produces  a  search, 
certified  by  the  clerk,  or  by  the  clerk  and  register,  as  the 
case  requires,  of  the  county  where  the  property  is  sit- 
nated  ;  and  it  appears  therefrom,  and  by  tne  affidayits,  if 
any,  produced  therewith,  that  there  is  no  such  outstanding 
lien. 


§  1662.  [Am*d  1887.]  Where  a  reference  is  directed,  as  5  NY. 
p^rescribed  in  the  last  section,  the  referee  must  cause  a  no-  ^****  ^^• 
tice  to  be  published  once  In  each  week  for  six  successive 
weeks  in  such  newspaper  published  in  the  county  wnerein 
the  place  of  trial  is  designated  as  shall  be  designated  by  the 
court  directing  said  reference,  and  also  in  a  newspaper  pub- 
lished in  each  county  wherein  the  property  is  situated,  re- 
quiring each  person  not  a  party  to  the  action,  who,  at  the 
date  of  the  order,  had  a  lien  upon  any  undivided  share  or  in- 
terest in  the  property,  to  appear  before  the  referee,  at  a  spe- 
cified place,  and  on  or  before  a  specified  day,  to  prove  his 
lien,  and  the  true  amount  due  or  to  become  due  to  him  by 
reason  thereof.  The  referee  must  report  to  the  court,  with 
all  convenient  speed,  the  name  of  each  creditor  whose  lien 
is  satisfactorily  proved  before  him,  the  nature  and  extent  of 
the  lien,  the  date  thereof,  and  the  amoimt  due  or  to  become 
due  thereupon. 


§  1568.  If  it  appears  by  the  pleadings,  or  by  the  evidence 
in  the  action,  or  by  the  report,  that  there  was,  at  the  date  of 
the  order,  any  existing  lien  upon  the  share  or  interest  of  a 
party  in  the  property,  the  interlocutory  judgment,  directing 
Hie  sale,  must  also  direct  the  officer  makmg  it  to  pay  into 
court  the  portion  of  the  money,  arising  from  the  sale  of  the 
share  or  interest  of  that  party,  after  deducting  the  portion 
of  the  costs  and  expenses  for  which  it  is  liable. 


§  1564*  Where  money  is  paid  into  court,  in  a  case  speci- 
fied in  the  last  section,  the  party  may  apply  to  the  court  for 
an  order  directing  that  the  money,  or  sach  part  thereof  as 
he  claims,  be  paid  to  him.  Upon  such  an  applioation,  he 
must  produce  the  following  papers : 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse 
is  shown,  6y  his  agent  or  attorney,  stating  the  true  amount 
actually  due  on  each  incumbrance,  and  the  name  and  resi- 
rlence  of  the  owner  of  the  incumbrance,  as  far  as  they  are 
known,  or  can  be  adoertained  with  due  diligence. 
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.  2.  An  affidaTit,  showing  serrico  of  a  notice  of  the  applica- 
tion npon  each  owner  of  an  incumbrance.  Service  of  the  no- 
tice, within  the  State,  must  be  personal,  or  hj  leaving  it  at 
the  owner's  residence,  with  8ome  person  of  snitable  age  and 
discretion,  at  least  fourteen  days  previous  to  theappUcatiou. 
Service,  without  the  State,  if  personal,  must  be  made  at  least 
twenty  days  previous  to  the  application.  If  the  owner  of  the 
incumbrance  resides  without  the  State,  and  the  place  of  his 
abode  cannot  be  ascertained,  with  rensonable  diligence, 
notice  may  be  served  upon  him  by  publishixig  it  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  reqnired 
to  be  published,  once  in  each  week  for  the  four  weeks  imme- 
diately preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order 
as  justice  req,air68. 


i  1565.  When  the  whole  amount  of  the  unsatisfied  liens 
npon  an  undivided  share,  which  were  existing  at  the  date  of 
the  order  of  reference,  has  been  ascertained,  the  court  most 
order  the  portion  of  the  money  so  paid  into  court,  on  aocoant 
of  that  share,  to  be  distributed  among  the  creditors  having 
the  liens,  according  to  the  priority  of  each  of  them.  Wlxere 
the  incumbrancer  is  not  a  party  to  the  action,  the  clerk  or 
other  officer,  by  whom  a  lien  is  paid  off.  must  procure  satis- 
faction thereof  to  be  acknowledged  or  proved,  as  required  by 
law,  and  must  cause  the  iucumbrance  to  be  duly  satisfied  or 
cancelled  of  record.  The  expense  of  so  doin^  must  be  paid 
ont  of  the  portion  of  the  money  in  court,  beloagiog  to  the 
party,  by  whom  the  incnmbnuice  was  payable. 


§  1566.  The  proceedings  to  asoertaio  and  settle  the 
liens  upon  an  undivided  share,  as  prescribed  in  the  last 
three  sections,  shall  not  affect  any  other  party  to  the  action, 
or  delay  the  paying  over  or  investing  of  money,  to  or  for 
the  benefit  of  any  other  party,  upon  whose  share  or  interest 
in  the  property  there  does  not  appear  to  be  any  existing 
lien. 


§  1567.  Where  a  party  has  an  existing  right  of  dower 
in  the  entire  projperty  directed  to  be  sold,  at  the  time  when 
an  interlocutory  judgment  for  a  sale  is  rendered  in  an  action 
for  partition,  the  court  must  consider  and  determine 
whetner  the  interests  of  all  the  parties  require,  that  the 
right  of  dower  should  be  excepted  from  the  sale,  or  that  it 
should  be  sold. 
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§  1568.  If  a  sale  of  the  property,  inclading  the  right  of 
dower,  is  directed,  the  interest  of  the  party  entitled  to  the 
light  of  dower  shall  pass  thereby ;  and  the  purchaser,  his 
heirs  and  assigns  shall  hold  the  property  free  and  dis- 
charged from  any  claim,  by  virtue  of  that  right.  In  that 
case,  the  dowress  is  entitled  to  receive,  from  the  proceeds 
of  the  sale  of  the  whole  property,  a  gross  sum,  in  satisfac- 
tion of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested 
for  her  benefit,  as  prescribed  in  the  next  section  with  respect 
to  the  dowress  of  an  undivided  share. 


§  1569«  A  party  to  an  action  for  partition,  who  has  a 
right  of  dower,  or  is  a  tenant  for  life,,  or  for  years, 
in  or  of  an  undivided  share  of  the  property  sold,  is 
entitled  to  seceive,  from  the  proceeds  of  the  sale, 
a  gross  sum,  to  be  fixed  according  to  the  princi- 
ples of  law  applicable  to  annuities,  in  satisfaction  of  his 
or  her  estate  or  interest.  The  written  consent  of  the  party 
to  receive  such  a  gross  sum,  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded,  must  be 
filed,  at  the  time  of,  or  before,  the  filing  of  the  report  of 
sale ;  otherwise,  the  court  must  direct  that,  out  of  the  pro- 
ceeds of  the  sale,  which  belong  to  the  undivided  share  to 
which  the  estate  or  interest  attaches^  one-third,  in  case  of 
a  dowress,  and  in  any  other  case  arising  under  this  section, 
the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate, 
be  paid  into  court,  for  the  purpose  of  being  invested  for  his 
or  her  benefit. 


§  1570.  [Am[d  1892.]  Where  it  appears  that  a  party  to  the 
action  has  an  inchoate  right  of  dower  or  any  other  future 
right  or  estate  vested  or  contingent,  or  that  any  person  or 
persons  not  in  being  who  may  by  any  contingency  become 
entitled  to  any  interest  or  estate  in  the  property  sold,  the 
court  must  fix  the  proportional  value  of  the  right  or  estate 
according  to  the  law  applicable  to  annuities  and  survivor- 
ships, or  set  aside  so  much  of  the  proceeds  of  sale  to  which 
the  contingency  attaches,  and  must  direct  that  proportion  of 
the  proceeds  of  sale  to  be  invested,  secured  or  paid  over  in 
such  manner  as  it  deems  best  calculated  to  protect  the  rights 
and  interests  of  the  parties. 


m  PA&Trrioi^.  §§  1571-1575 

§  1571*  A  married  woman  may  release  to  her  husband 
her  inchoate  right  of  dOwer,  iu  the  property  directed  to  be 
sold,  by  a  written  iDstrument,  duly  acknowledged  by  her 
and  certified,  as  required  by  law  with  respect  to  the  ac- 
knowledgement of  a  conveyance  to  bar  her  dower ;  which 
must  be  filed  with  the  clerk.  Thereupon,  the  share  of  the 
proceeds  of  the  sale,  arising  from  her  contingent  interest, 
must  be  paid  to  her  husband. 


§  1572.  If  a  person,  entitled  to  an  estate  or  interest  in 
the  property  sold,  is  made  a  party  as  an  unknown  defend- 
aut,  the  court  must  provide  for  the  protection  of  his  rights 
as  far  as  may  be,  as  if  he  was  known  and  had  appeared. 


§  ld73«  The  con rt  must,  in  the  interlocutory  judgment 
for  a  sale,  direct  the  terms  of  credit  which  may  be  iillowed 
for  any  portion  of  the  purchase  money,  of  which  it  thinks 
proper  to  direct  the  investment  and  for  any  portion  of  the 
purchase-money,  which  is  required  to  be  invested  for  the 
benefit  of  a  person,  as  prescribed  in  this  article. 


§  1574.  The  portion  of  the  purchase  money,  for  which 
credit  is  so  allowed,  must  always  be  secured  at  interest,  by 
a  mortgage  upon  the  property  sold,  with  a  bond  of  the  pur- 
chaser ;  and  by  such  additional  security,  if  any,  as  the  oourt 
prescribes. 


§  1575*  The  officer  making  the  sale  may  take  separate 
mortgages  and  other  securities,  in  the  name  of  the  county 
treasurer  of  the  county  in  which  the  property  is  situated, 
for  such  convenient  portions  of  the  purchase-money,  as  are 
directed  by  the  oourt  to  be  invested ;  and  in  the  name  of  the 
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owner,  for  the  share  of  any  known  owner  of  full  age,  who 
desires  to  have  it  invested. 

§  1576.  Immediately  after  completing  the  sale,  the 
officer  making  it  must  file  with  the  clerk  his  report  thereof, 
under  oath,  containing  a  description  of  each  parcel  sold,  the 
name  of  the  purchaser  thereof,  and  the  price  at  which  it 
was  sold. 

§  16 77.  If  the  sale  is  confirmed  by  the  court,  a  final  14N.Y. 
judgment  must  be  entered,  confirming  it  accordingly ;  ^**  ^P» 
directing  the  oflScer  making  it  to  execute  the  proper  con- 
veyances, and  take  the  proper  securities,  pursuant  to  the 
sale  ;  and  also  directing  concerning  the  application  of  the 
proceeds  of  the  sale.  Such  a  final  judgment  is  binding  and 
conclusive  upon  the  same  persons,  upon  whom  a  final 
judgment  for  x^artition  is  made  binding  and  conclusive  bv 
section  one  thousand  five  hundred  and  tifty-p*)ven  of  this 
act ;  and  it  effectually  bars  each  of  those  persons,  who  is 
not  a  purchaser  at  the  sale,  from  all  right,  title,  and  Interest 
in  the  property  sold. 

§  1678.  \Am'd  1883.]  Such  a  final  judgment  is  also  a 
bar  against  each  person,  not  a  party,  who  has,  at  the  time 
when  it  is  rendered,  a  general  lien,  by  judgment  or  decree, 
on  the  undivided  share  or  interest  of  a  party,  if  notice  was 
given  to  appear  before  the  referee  and  make  proof  of  lieqs, 
as  prescribed  in  sect  ion  fifteen  hundred  and  sixty-two  of  this 
act,  and  also  against  each  person  made  a  party,  who  then 
has  a  specific  lien  on  any  such  undivided  share  or  interest ; 
but  a  person  having  any  such  specific  lien  appearing  of 
record  at  the  time  of  the  tiling  of  the  notice  of  the  pendency 
of  the  action,  who  is  not  made  a  party,  is  not  affected  by 
such  judgment. 

§  1579.  "Where  final  judgment,  confirming  a  sale,  is 
rendered,  the  costs  of  each  party  to  the  action,  and  the 
expenses  of  the  sale,  including  the  officers'  fees,  must  be 
deducted  from  the  proceeds  of  the  sale,  and  each  party's 
costs  must  be  paid  to  his  attorney.  But  the  court  may,  in 
its  discretion,  direct  that  the  costs  and  expenses  of  any 
trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  any  partj^  therefor.  Where  a  proportion 
of  the  proceeds  is  to  be  paid  to,  or  invested  for  the  benefit 
of,  any  person,  as  prescribed  in  any  provision  of  this  article, 
the  amount  thereof  must  be  determined  by  the  residue  of 
tlie  entire  proceeds,  remaining  after  deducting  the  costs  and 
expenses  chargeable  against  them. 

§  1580.  The  proceeds  of  a  sale,  after  deducting  there- 
from the  costs  and  expenses  chargeable  against  them,  must 
be  awarded  to  the  parties  viose  rights  and  interests  have 
been  sold,  in  proportion  thereto.  The  sum  chargeable 
upon  any  share,  to  satisfy  a  lien  thereon,  must  be  paid  to 
the  creditor,  or  retained,  subject  to  the  order  of  the  court ; 
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and  the  remainder,  except  as  otherwise  prescribed  in  this 
article,  mnst  be  paid,  by  the  officer  making  the  Rale,  to  the 
party  owning  the  share,  or  his  legal  representatives,  or  into 
court  for  his  use. 

7  Misc.  393;       §  1581.   [4m'dl887,  1892.]     Where  a  party  entitled  to 
R  3T3    ^'°     receive  a  poition  of  the  proceeds  is  an  infant  the  court  may 
direct  it  to  be  invested  in  permanent  securities  at  interest  ia 
Q^  the  name  and  for  the  benefit  of  the  infant  or  it  may  direct  it 

paid  over  to  the  gener.d  gu  irdian  of  the  said  infant  when  the 
\  ^  Ci  n  guardian  shall  have  executed  to  such  inf  mt  a  Loud  with  two 

sureties  which  shall  be  approved  by  the  court,  or  if  any  of 
the  moneys  arising  from  the  proceeds  of  such  snle  shall  have 
b  en  paid  to  the  county  treasurer,  and  on  due  proof  thitsnch 
money  has  remnined  uninvested  in  permanent  securities  for 
the  space  of  three  months,  may  direct  the  s  irae  to  be  paid  to 
t'le  general  guardian  of  such  infant  upon  his  giving  an  under- 
taking in  an  annonnt  and  with  sureties,  satisfactory  to  the 
CO  art  for  the  faithful  execution  of  his  trust. 

§  1582-  [Am'd  1889,  1893.]  Where  a  person  has  been 
124  N.Y.  500.  uj^Jq  ,^  defendant  as  an  unknown  person,  or  where  the  name 
of  a  defendant  is  unknown,  or  where  the  summons  has  been 
served  upon  a  def'enilaut  without  the  State,  or  by  publica- 
tion, and  he  has  not  appeared  in  the  action,  the  court  must 
direct  his  portion  to  be  invested  in  permanent  securities,  at 
interest,  for  his  benefit,  until  claimed  by  him  or  his  legal 
repiesentiitives;  but  after  the  lapse  of  twenty-five  years  from 
the  time  of  the  payment  into  court,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be 
made  in  any  action  of  partition,  without  any  claim  therefor 
having  been  made  by  any  peison  entitled  thereto,  and  upon 
there  being  made  and  presented  to  the  court,  at  a  speciid  term 
thereof,  proof,  by  petition  or  otherwise,  showing  to  the  satis- 
faction of  the  court,  that  dae  inquiry  for  such  unknown 
heirs,  or  their  representatives,  has  beeu  made  and  that  they 
cannot  be  found,  and  that  no  claim  has  been  made  for  such 
portion  of  suid  proceeds  by  any  person  entitled  thereto,  pro- 
ceedings sh}ill  thereupon  be  taken  in  said  court,  and  an  in- 
vestigation had  therein  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  representatives,  and 
as  to  the  known  heirs  of  the  ancestor  of  such  unknown 
heirs,  the  next  of  kin,  representatives  and  distributees  of 
such  known  heir.^,  and  as  to  all  persons  interested  in  such 
proceeds,  and  their  respective  interests  therein,  und  the  said 
court  shall,  by  an  order  made  in  the  action,  direct  that  a 
notice  entitled  in  the  action  and  signed  by  the  petitioner,  or 
his  attorney,  and  directed  to  such  unknown  heirs  or  their 
representatives,  and  to  known  heirs,  their  next  of  kin,  rep- 
resentatives, or  distributees,  and  all  persons  intere-tted  in 

such  proceeds,  1?9  served  Tipon  them  by  tbe  pubUcatioQ 
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thereof,  the  same  to  be  published  once  in  each  week  for  eii 
saccessive  weeks  in  a  newspaper  published  in  tbe  connty 
where  the  action  was  brought,  and  in  such  other  newsj  apers 
as  the  court  may  direct,  ordering  and  requiting  such  un- 
known heirs,  or  their  representatiyes,  and  all  known  heiis, 
thiir  next  cf  kio^  or  representatives,  and  nil  persons  inter- 
ested in  such  proceeds,  and  each  of  them  to  be  and  app*  ar 
in  said  court  at  a  special  term  thereof,  at  a  time  and  place  to 
be  specified  in  said  order  and  notice,  and  at  leaeTt  six  weeks 
from  the  date  of  the  first  publicatiou  of  such  notice,  to  Uien 
and  there  establish  their  heirsbip  and  identity,  kinship  aud 
interest,  and  submit  any  proof,  as  to  such  unknown  heir', 
or  their  representatives,  and  the  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  nnd  all  persons  inter- 
ested and  their  i'uterestin  such  proceeds,  they  may  desire, 
and  that  in  case  of  their  default  in  so  doing,  that  the  said 
proceeds  will  be  distributed  and  paid  over  to  the  known 
heirs  of  the  ancestor  from  whom  such  unknown  heirs  derived 
title  thereto,  nnd  to  their  heirs,  next  of  kin,  representatives^ 
distributees  and  assigns,  and  that  they  and  each  of  tbem 
shall  thereafter  be  forever  barred  of  and  from  all  aud  every 
caose  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of 
and  from  all  right,  title,  claim  and  interest  in  and  to  such 
proceeds,  and  shall  be  deemed  to  have  surrendered  all  right, 
cl-.iim  and  interest  in  and  to  such  proceeds.  The  order  munt 
c  jntaiu  a  dir  ciion  that  a  copy  of  the  notice  must  be  served 
on  each  of  tbe  persons  named  in  the  order,  if  witbin  the 
State,  in  the  manner  prescribed  for  the  service  of  a  sum- 
mons on  a  defendant  in  an  action  in  the  supreme  court,  at 
least  twenty  days  before  the  time  specified  in  the  notice. 
The  publication  of  such  notice,  as  required  by  said  otder,  is 
hereby  made  and  shall  be  deemed  and  taken  for  all  purposes 
to  be  due  and  coinplete  service  upon  each  and  every  of  such 
unknown  heirs  or  their  representatives,  and  the  known  heirs, 
their  next  of  kin,  and  representatives,  and  all  person  sinter, 
ested  in  such  proceeds,  of  due  notice  of  the  proceedings  to 
distribute  and  pay  out  such  proceeds,  and  shall  be  condu- 
cive upon  each  and  all  of  them.  Proof  of  such  per-ional 
service  may  be  made  by  the  affidavit  of  the  person  making 
the  same,  and  proof  of  the  publication  of  such  n  tice  muy 
be  made  by  affidavit  of  the  publisher  ot  such  paper  or  papers. 
At  the  time  and  place  specified  in  the  said  order  and  notice, 
such  unknown  heirs  or  their  representatives,  and  all  known 
heirs,  their  next  of  kin,  representatives  or  distributee^, 
devisees,  and  all  persons  interested  in  such  proceeds,  shaU 
appear  in  court,  in  person  or  by  att'^rney,  and  mal^e  proo{ 
establishing  their  heirship  and  identity,  Ivinf^lap  and  interest 
in  such  proo<  eds,  nnd  upon  proof  being  made  to  the  satis-* 
ilMstion  of  the  court  of  the  heirship  and  identity  of  the 
unknown  heirs,  the  proceeding  for  distribution  shall  be 
dismissed.    And  if  i^uch  unknown  heirs  or  their  r^pr^g^t^^ 
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tives,  do  not  so  appear  in  court  at  the  time  and  place  speci- 
fied in  such  notice  and  order,  to  establish  their  heirship  and 
identity,  kinship  or  interest,  they  and  each  ( f  them,  and 
every  person  claiming  under  or  through  them,  shall  there- 
after be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  or 
growing  ont  of  the  distribution  of  such  proceeds,  nnd  of 
and  from  all  right,  title,  claim  nnd  interest  in  and  to  such 
proceeds,  and  shall  be  deemed  to  have  surrendered  all  righr, 
plaim    ar  d  interest  in  and  to  such  proceeds.    And  upon 
proofs  being  made  of  such  publication,  and  showing  to  the 
satisfaction  of  tbe  court  that  such  unknown  heirs  or  their 
representatives  cannot  be  found,  or  are  dead,  the  said  court 
shall  have  power  to  decree  accordingly,  and  to  dec  ee  that 
Jihe  share  or  interest  of  such  unknown  heirs  in  such  real 
property  was  vested,  at  the  time  of  such  sale,  in  the  known 
heirs  of  the  ancestor  from  whom  such  unknown  heirs  derived 
title  thereto,  and  to  decree  that  the  unclaimed  portion  of 
such  proceeds  was  vested  at  the  time  of  such  payment  in 
such  known  heirs,  and  that  such  heirs,  their  heirs,  next  of 
kin,  representatives,  distributees,  devisees  and  assigns,  are 
entitled  thereto;  and  the  said  court  shall  moke  an  order  in 
such  action,  directing  the  payment  to  them  or  their  assigns, 
of  the  respective  shares  or  portions  of,  or  intertst  in  such 
proceeds  to  which  they  are  entitled;  and  wl  ich  order  shall 
be  entered  in  the  office  of  the  clerk  of  the  county  ^  here  the 
original  action  was  brought,  and  after  having  been  so  entered 
for  three  months,  shall  be  conclusive  evidence  of  the  regu- 
larity of  the  proceedings  upon  which  it  is  based,  and  of  all 
the  facts   Bet  forth  therein;  and,  upon  serving   upon  the 
county  treasurer  a  certified  copy  of  such  order,  the  treasurer 
shall  so  pay  over  and  distribute  such  proceeds,  after  deduct- 
ing his  lawful  commissions,  and  shall  thereupon  be  exempt 
from  all  liability  on  account  ther«  of ;  and  if  any  such  pro- 
ceeds shall  have  been  paid  over  by  any  county  tr^'asurer  to 
the  treasurer  of  tbe  State  of  New  York,  under  the  provisions 
of  section  seven  hundred  and  fifty-three   of  this  ac^,  due 
notice  of  said  applications  and  proceedings  shall  be  given  to 
the  comptroller  of  the  State  of  New  York,  and  the  said  pro- 
ceeds shall  be  paid  out  by  the  treasurer  of  the  State  of  New 
Y'ork,  as  provided  by  sections  seven  hundred  and  fi fly-one 
and  seven  hundred  and  fifty-three  of  this  act,  and  upon  Knch 
payment  he  shall  thereupon  be  exempt  from  all  liability  on 
account  thereof. 

§  1583-  Wbere  a  portion  of  the  proceeds,  representing 
an  undivided  share  or  interest,  js  invested  for  the  bent-f  t  of 
a  tenant  for  life,  or  for  years,  or  of  a  widow,  as  prescribed 
in  the  foregoing  provisions  of  this  article,  the  court  must 
cause  it  to  be  invested  in  permanent  securities,  at  interest, 
and  the  interest  to  be  paid,  from  time  to  time  as  it  accrues, 
to  the  person  for  whose  benefit  it  is  invested,  while  bis  qx 
hev  right  continues. 
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§  1584.  The  court  may,  in  its  discretion,  require  any 
person,  before  he  receives  his  portion  of  the  proceeds  of  the 
sale,  to  give  such  security  as  it  directs,  to  the  people,  or  to 
such  parties  or  other  persons  as  it  prescribes,  to  refund  the 
same,  or  a  portion  thereof,  with  interest,  if  it  thereafter 
appears  that  he  was  not  entitled  thereto 

§  1585.  A  security  taken  under  any  provision  of  this 
article,  except  as  otherwise  8peci;ill^  prescribed  therein, 
must  be  taken  in  the  name  and  official  title  of  the  county 
treasurer  of  the  county  in  which  the  property  sold  is  situa- 
ted. He,  and  his  successors  in  office,  must  hold  the  same 
for  the  use  and  benefit  of  the  persons  interested,  subject  to 
the  order  of  the  court. 

§  1586.  The  court  may,  in  its  discretion,  and  upon  such 
terms  and  conditions  as  justice  requires,  make  an  order, 
allowing  a  person,  interested  in  a  security  specified  in  the 
last  section,  to  maintain  an  action  thereupon  in  the  name 
of  the  county  treasurer. 

§  1 587.  Where  it  appears  that  partition  cannot  be  made 
equal  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  or  interests  of  some 
oi  them,  the  final  judgment  may  award  compensation  to 
be  made  by  one  party  to  another  for  equality  of  partition. 
But  compensation  cannot  be  so  awarded  against  a  partv 
who  is  unknown,  or  whose  name  is  unknown.  Nor  can  it 
be  awarded  against  an  infant,  unless  it  appears,  that  he  has 
personal  property  sufficient  to  pay  it,  and  that,  his  interests 
will  be  promoted  thereby. 

§  1588.  If,  upon  the  death  of  one  of  two  or  more 
plaintiffs,  or  one  of  two  or  more  defendants,  in  an  action 
for  partition,  the  interest  of  the  decedent  in  the  property 
passed  to  a  person,  not  a  party  to  the  action,  the  latter  may 
be  made  defendant  by  the  order  of  the  court  *  and  a  sup- 
plemental summons  may  be  issued,  to  bring  him  m 
accordingly. 

g  1589.  Nothing  contained  in  this  article  prevents  the  60Huii,i9ft 
court  from  adjusting,  in  the  interlocutory  or  final  judg- 
ment, or  otherwise,  as  the  case  requires,  the  rights  of  one 
or  more  of  the  parties,  as  against  any  other  party  or  par- 
ties, by  reason  of  the  receipt,  by  the  latter,  of  more  than 
his  or  their  proper  proportion  of  the  rents  or  profits  of  a 
share,  or  part  of  a  share. 

§  1590«     [Am*d  1895,  amendment  to  take  effect  January  1,  |ii5i,Bubd. 
1896.]  Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  i,    CoqbqI, 
holds  rf  al  property  in  joint  tenancy  or  in  common,  the  ^ct. 
general  guardian  of  the  infant  or  the  committee  of  the  idiot, 
lunatio  or  habitual  drunkard,  may  apply  to  the  Bupreme 
court,  or  to  the  county  court  of  th«  county,  whc-rein  the  real 
property  is  situated  for  authoxity  to  agree  to  a  partition  oi 
the  real  property. 
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§  1691.  Such  an  application  must  be  by  a  petition, 
which  must  describe  the  real  property  proposed  to  be 
partitioned ;  must  state  the  rights  and  interests  of  the 
several  owners  thereof ;  must  specify  the  particular  x)arti- 
tion  proposed  to  be  made ;  and  must  be  verified  by  affidavit 
The  court  may  order  notice  of  the  application  to  be  given 
to  such  persons  as  it  thinks  proper. 

§  1692.  [Am'd  1886.1  If  after  due  inquiry  into  the 
merits  of  the  application  by  a  reference  or  otherwise,  the 
coiurt  is  of  the  opinion  that  the  interests  of  the  infant,  or  of 
the  idiot,  lunatic,  or  habitual  drunkard  will  be  promoted 
by  the  partition,  it  may  make  an  order  authorizing  the 
petitioner  to  agree  to  the  partition  proposed,  and  in  the 
name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitu^ 
drunkard,  to  execute  releases  of  his  right  and  interest  in 
and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  jomt-tenants  or  tenants  in  common.  The  court 
may,  in  its  discretion,  for  the  furtherance  of  the  interests 
of  said  infant,  idiot,  lunatic,  or  habitual  drunkard,  direct 
partition  to  be  so  made  as  to  set  off  to  him  or  them  his  or 
their  share  in  common  with  any  of  the  other  owners,  pro- 
vided the  consent  in  writing  thereto  of  such  owners  shall  be 
first  obtained. 

§  1693.  Releases  so  executed  have  the  same  validity 
and  effect,  as  if  they  were  executed  by  the  person  in  whose 
behalf  they  are  executed,  and  as  if  the  infant  was  of  full 
age,  or  the  idiot,  lunatic,  or  habitual  drunkard  was  of 
sound  mind,,  and  competent  to  manage  his  affairs. 

§  1694.  The  people  of  the  State  may  be  made  a  party 
defendant  to  an  action  for  the  partition  of  real  property,  in 
the  same  manner  as  a  private  person.  In  such  a  case,  the 
summons  must  be  served  upon  the  Attorney-General,  who 
must  appear  in  behalf  of  the  people. 

§  1696.  An  exemplified  copy  of  the  jud^ent-roll,  or 
of  the  final  judgment,  in  an  action  for  partition,  may  be 
recorded  in  the  office  for  recording  deeds  in  each  county  in 
which  any  real  property  affected  Siereby  is  situated. 

ARTICLE  THIRD. 
Action  for  Dower. 


S  1696.  Limitation  of  action  for 
dower. 

1607.  Asainet     whom     action 

Drought. 
1698.  WKo  may  be  joined  as 

defendants. 
1690.  Id.  ;    where    defendants 

claim  in  severalty. 

1600.  Damages  may  be  recov- 

ered; how  estimated. 

1601.  Id.;    in    action    asainst 

alienee  of  husbana. 

1608.  Id^  where  several  parcels. 


i  looS.  ia.:  against    hein,  tu^ 
aiienmg  land. 


1604.  Action  barred  by 

ment  of  dower. 
1606.  Collusive  recovery  not  to 

prejudice  infant. 

1606.  Complaint. 

1607.  Interlocutory     judgment 

for  admeasurement, 
1606.  Oath    of   commiasionen, 
etc.;    removal ;   JUliq^ 
vacancy. 

1609.  Dower  how  admeMimd. 

1610.  Beporttbeieapon. 


^ 
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{  1611.  Setting  aside  report  $  1618.  Defendant  may  consent  to 

1612.  Fees  and  expenBes.  pay     it ;    proceedings 

1618.  Final  jaJgment.  thereapon. 

1614.  Plaintiff  may  recoTer  Bom  1619.  Interlocutory  judgment  for 

awarded  ;     court    may  sale. 

modify  judgment.  1690.  Id.;  directing  a  part  to  be 

1615.  Junior  incumbrancers;  not  laid  off. 

affected  by  admeasure-  16S1.  Liens  to  be  ascertained, 

ment.  162*^  Id.  ;  payment  of  ;  or  sale 

1616.  Appeal  not  to  stay  ezecu-  subject  to. 

tion,  if  undertaking  is  1628.  Beport  of  sale. 

givefi.  1624.  Final  judgment  thereon. 

1617.  Plaintiff  may  consent  to  1626.  Provisions  of  article  seo- 

receiye  a  gross  sum.  ond  made  applicable. 

§  1596.    [Am'd  1882.]  An  action  for  dower  must  be  81  Hun, 684 
commenced  by  a  widow  within  twenty  years  after  the 
death  of  her  husband  ;  but  if  she  is  at  the  time  of  his  deaUi 
either 

1.  Within  the  age  of  twenty-one  years  ;  or 

2.  Insane ;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  up(m 
conviction  of  a  criminal  offense,  for  a  term  less  than  for 
life; 

The  time  of  such  a  disabilit^r  is  not  a  part  of  the  time 
limited  by  this  section.  And  if  at  any  time  before  such 
claim  of  dower  has  become  barred  by  the  above  lapse  of 
twenty  years,  the  owner  or  owners  of  the  lands  subject  to 
such  dower,  being  in  possession,  shall  have  recognized 
such  claim  of  dower  by  anv  statement  contained  in  a 
writing  under  seal,  subscribed  and  acknowledged  in  the 
manner  enlitling  a  deed  of  real  estate  to  be  recorded,  or  if 
by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  land  in  question,  wherein 
such  owner  or  owners  were  parties,  such  right  of  dower 
shall  have  been  distinctly  recognized  as  a  subsisting  claim 
against  said  lands,  the  time  after  the  death  of  her  husband, 
and  previous  to  such  acknowledgment  in  writing  or  such 
recognition  by  judgment  or  decree,  is  not  a  jxart  of  the  time 
limited  by  this  section. 

§  1597.  Where  the  property,  in  which  dower  is  claimed,  8  N.  Y. 
is  actually  occupied,  the  occupant  thereof  must  be  made  Supp,  tsz 
defendant  in  the  action.  Where  it  is  not  so  occupied,  the 
action  must  be  brought  against  some  person  exercising  acts 
of  ownership  thereupon,  or  claiming  title  thereto,  or  an 
interest  therein,  at  the  time  of  the  commencement  of  the 
action. 

§  1598.  In  either  of  the  cases  specified  in  the  last  sec- 
tion, any  other  person,  claiming  title  to,  or  the  right  to  the 
possession  of,  the  real  property  in  which  dower  is  claimed, 
may  be  joined  as  defendant  in  the  action. 

8  1599.  In  an  action  to  recover  dower,  in  a  distinct  2n.  T. 
parcel  of  real  property  of  which  the  plaintiff's  husband  died      Supp'.  zsz. 
seized,  or  in  all  the  real  property  which  he  aliened  by  one 
conveyance,  all  the  persons  in  possession  of,  or  claiming 
title  to,  the  property,  or  any  part  thereof,  may  be  made  de- 
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fendants,  although  they  possess  or  claim  title  to  different 
portions  thereof  in  severalty. 

81  Hun,  590.  §  1600.  Where  a  widow  recovers,  in  an  action  there- 
for, dower  in  property,  of  which  her  hunband  died  seized, 
she  may  also  recover,  in  the  same  action,  damages  for  with- 
holding her  dower,  to  the  amount  of  one  third  of  the  annual 
value  of  the  mesne  profits  of  the  property,  with  interest;  to 
be  computed,  where  the  action  is  against  the  heir,  from  her 
husband's  death,  or,  where  it  is  against  any  other  person, 
from  the  time  when  she  demanded  her  dower  of  the  defend- 
ant ;  and,  in  each  case,  to  the  time  of  the  trial,  or  application 
for  judgment,  as  the  case  may  be ;  but  not  exceeding  six 
years  in  the  whole.  The  damages  shall  not  include  anything 
for  the  use  of  permanent  improvements,  made  after  the 
death  of  the  husband. 

§  1601.  Where  a  widow  recovers  dower,  in  a  case  not 
specified  in  the  last  sectioH,  she  may  also  recover,  in  the 
same  action,  damages  for  withholding  her  dower,  to  be 
computed  from  the  commencement  of  the  action  :  but  they 
shall  not  include  anything  for  the  use  of  permanent  im- 

grovemeuts,  made  since  the  property  was  aliened  by  her 
usband.    In  all  other  respects,  the  same  must  be  com- 
puted as  prescribed  in  the  last  section. 

§  1602.  The  last  two  sections  do  not  authorize  the  re- 
covery, against  a  defendant  who  is  joined  with  others,  of 
damages  for  withholding  dower,  in  any  portion  of  the  prop- 
erty not  occupied  or  claimed  by  him. 

§  1603.  Where  a  widow  recovers  dower  in  re:il  property 
aliened  by  the  heir  of  her  husband,  she  may  rocover,  in  a 
separate  action  against  him,  her  damages  for  withholding 
her  dower,  from  the  time  of  the  death  of  her  husband  to 
the  time  of  the  alienation,  not  exceeding  six  years  in  the 
whole.  The  sum  recovered  from  him  must  be  deducted 
from  the  sum,  which  she  would  otherwise  be  entitled  to 
recover  from  the  grantee';  and  any  sum  recovered  as  dam- 
ages from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the 
heir. 

§  1604.  The  acceptance,  by  a  widow,  of  an  assignment 
of  dower,  in  satisfaction  of  her  claim  upon  the  properly  in 
question,  bars  an  action  for  dower,  and  may  be  pleaded  by 
any  defendant. 

§  1605.  Where  a  widow,  not  having  a  right  to  dower, 
recovers  dower  against  an  infant,  by  the  default  or  collu- 
sion of  his  guardian,  the  infant  shall  not  be  prejudiced 
thereby  ;  but  when  he  comes  of  full  age,  he  may  bring  an 
action  of  ejectment  against  the  widow,  to  recover  the  prop- 
erty so  wrongfully  awarded  for  dower,  with  damages  from 
the  time  when  she  entered  into  possession,  although  that  is 
more  than  six  years  before  the  commencement  of  ue  action. 


§  1606.  The  complaint,  in  an  action  for  dower,  most 
describe  the  property,  as  prescribed  in  section  one  thousand 
five  hundred  and  eleven  of  this  act ;  and  must  set  forth  the 
name  of  the  plaintiff's  husband. 

§  1607.  If  the  defendant  makes  default  in  appearing  of 
pleading ;  or  if  the  right  of  the  plaintiff  to  dower  is  not 
disputed  bv  the  answer ;  or  if  it  appears,  by  the  verdict. 
report,  or  decision  upon  a  trial,  that  the  plaintiff  is  entitlea 
to  dower  in  the  real  property  described  in  the  complaint,  an 
interlocutory  judgment  must  be  rendered ;  which,  except 
as  otherwise  prescribed  in  this  article,  must  direct  that  the 
pUintiff's  dower  in  the  property,  particularly  describing  it, 
be  admeasured  by  a  referee,  designated  in  the  judgment,  or 
by  three  reputable  and  disinterested  freeholders,  designated 
therein  as  commissioners  for  that  purpose. 

§  1608.  Each  of  .the  commissioners,  or  the  referee,  as 
the  case  requires,  must,  before  entering  upon  the  execution 
of  his  duties,  subscribe  and  take  an  oath,  before  an  officer 
specified  in  section  eight  hundred  and  forty-two  of  this  act, 
to  the  effect,  that  he  will  faithfully,  honestly,  and  im* 
partially  discharge  the  trust  reposed  in  him.  The  oath 
must  be  filed  with  the  clerk,  before  a  commissioner  or  a 
*  referee  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  the  referee,  or  either  of  the  com* 
missioners.  If  either  of  them  dies,  resigns,  or  neglects  or 
refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to 
time,  appoint  another  person  in  his  place. 

g  1609.  The  referee  or  the  commissioners  must  execute 
their  duties  in  the  following  manner : 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion, 
for  the  best  interests  of  all  the  parties  concerned,  admeasure 
and  lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plain- 
tiff, a  distinct  parcel,  constituting  the  one  third  part  of  the 
real  property  of  which  dower  is  to  be  admeasured,  desig- 
nating the  part  so  laid  off  by  posts,  stones,  or  other  perma- 
nent monuments. 

2.  In  making  the  admeasurement,  they  must  take  into 
consideration  any  permanent  improvements,  made  upon  the 
real  property,  after  the  death  of  the  plaintiff's  husband,  or 
after  the  alienation  thereof  by  him ;  and,  if  practicable, 
those  improvements  must  be  awarded  within  the  part  not 
laid  off  to  the  plaintiff  ;  or,  if  it  is  not  practicable  so  to 
award  them,  a  deduction  must  be  made  from  the  part  laid 
off  to  the  plaintiff,  proportionate  to  the  benefit,  which  she 
will  derive  from  so  much  of  those  improvements,  as  is  in- 
cluded in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the 
referee  or  commissioners,  it  is  not  for  the  best  interests  of 
all  the  parties  concerned,  to  admeasure  and  lay  off  to  the 
plaintiff  a  distinct  parcel  of  the  property,  as  prescribed  in 
file  foregoing  subdivision  of  this  section,  they  must  report 
that  fact  to  the  court. 
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4.  They  may  employ  a  surveyor,  with  the  necessary  as- 
sistants, to  aid  in  the  admeasurement. 

§1610.  All  the  commissioners  must  meet  together  in 
the  performance  of  any  of  their  duties  ;  but  the  acts  of  a 
majority  so  met  are  valid.  The  referee,  or  the  commis- 
sioners, or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  specifying  therein  the  manner  in  which 
they  have  discharged  their  trust,  with  the  items  of  their 
charges,  and  a  particular  description  of  the  portion  ad- 
measured and  laid  off  to  the  plaintiff;  or,  if  they  report 
that  it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for 
the  best  interests  of  all  the  parties  coDcemed,  to  admeasure 
and  lay  off  a  distinct  parcel  of  the  property,  of  which 
dower  is  to  be  admeasured,  they  must  state  the  reasons  for 
that  opinion,  and  all  the  facts  relating  thereto.  The  report 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  and  must  be  filed  in  the 
office  of  the  clerk. 

§  1611.  Upon  the  application  of  any  party  to  the  action, 
and  upon  good  cause  shown,  the  court  may  set  aside  the 
report,  and,  if  necessary,  may  appoint  new  commissioners, 
or  a  new  referee,  who  must  proceed,  as  prescribed  in  this 
title,  with  respect  to  those  first  appointed. 

§  1612.  The  fees  and  expenses  of  the  commissioners,  or 
of  the  referee,  including  the  expense  of  a  survey,  when  it 
is  made,  must  be  taxed  under  the  direction  of  the  court ; 
and  the  amount  thereof ^  must  be  paid  by  the  plaintiff,  and 
allowed  to  her,  upon  the  taxation  of  her  costs. 

18  Hun,  852.  §  1613,  Upon  the  report  being  confirmed  by  the  court, 
final  judgment  must  be  rendered.  If  the  referee  or  com- 
missioners have  admeasured  and  laid  off  to  the  plaintiff  a 
distinct  parcel  of  the  property,  the  judgment  must  award 
to  her,  during  her  natural  life,  the  possession  of  that  par- 
cel, describing  it,  subject  to  the  payment  of  all  taxes,  assess- 
ments, and  other  charges,  accruing  thereupon  after  she 
takes  possession.  If  the  referee  or  the  commissioners  re- 
port, that  it  is  not  practicable,  or  that,  in  his  or  their  opinion. 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so 
to  admeasure  and  lay  off  a  distinct  parcel  of  the  property, 
the  final  judgment  must  direct,  that  a  sum,  fixed  by  the 
court,  and  specified  therein,  equal  to  one-third  of  the  rental 
value  of  the  real  property,  as  ascertained  by  a  reference  or 
otherwise,  be  paid  to  the  plaintiff,  annually  or  of tener,  as 
directed  in  the  judgment,  during  her  natural  life,  for  her 
dower  in  the  property ;  and  that  the  sums,  so  to  be  paid,  be 
and  remain  a  charge  upon  the  property,  during  her  natural 
life.  The  final  judgment  may  also  award  damages  for  the 
withholding  of  dower. 

§  1614.  The  plaintiff  may,  from  time  to  time,  maintain 
an  action  against  the  owner,  or  a  person  who  was  the  owner 
of  the  property,  to  recover  any  mstalment  of  the  8uzn»  so 
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awarded  to  her  for  her  dower,  which  became  due  during 
his  ownership,  and  remains  unpaid.  Or  if  an  instalment 
remains  due  and  unpaid,  she  may  maintain  an  action  to 
procure  a  sale  of  the  property,  and  enforce  the  payment  of 
the  instalments,  due  and  to  become  due,  out  of  the  proceeds 
of  the  sale.  Such  an  action  must  be  conducted,  as  if  the 
charge  upon  the  real  property  was  a  mortgage  to  the  same 
effect.  H,  at  any  time,  it  is  made  to  appear  to  the  court, 
that  the  rental  value  of  the  real  property  has  materially  in- 
creased or  diminished,  the  court  may,  by  an  order,  to  bo 
made  upon  notice  to  all  the  persons  interested,  modify  the 
final  judgment,  b^  incr  ^ing  or  diminishing  the  sum  to  be 
paid  to  the  plaintiff. 

§  1615.  Where  a  portion  of  the  property  is  admeasured 
and  laid  oS.  to  the  plaintiff  as  her  dower,  a  lien,  which  is 
inferior  to  the  plaintiff's  right  of  dower,  attaches,  during 
the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion  or 
i^are  of  tiie  residue  which  was  subject  to  it,  as  if  the  por- 
tion laid  off  to  the  plaintiff  had  not  been  a  part  of  the  prop- 
erty. 

§  1616.  An  appeal  from  a  final  judgment,  awarding  to 
the  plaintiff  possession  of  the  part  admeasured  and  laia  off 
to  her,  does  not  stay  the  execution  thereof,  unless  the  court, 
or  a  judge  thereof,  grants  an  order  directing  such  a  stay. 
Such  an  order  shall  not  be  granted,  if  an  undertaking  is 
given  on  the  part  of  the  respondent,  with  one  or  more  sure- 
ties, approved  by  tje  court,  or  a  judge  thereof,  to  the  effect 
that,  if  the  judgment  appealed  from  is  reversed  or  modified, 
and  restitution  is  awarded,  she  will  pay,  to  the  person  en* 
titled  thereto,  the  value  of  the  use  and  occupation  of  the 
part  so  admeasured  and  laid  off  to  her,  or  of  the  portion, 
restitution  of  which  is  awarded,  during  the  time  she  holds 
possession  thereof,  by  virtue  of  the  juc^ment. 

g  1617.  In  an  action  for  dower,  the  plaintiff  may,  at  any  no  Abb.  n  c. 
time  before  an  interlocutory  judgment  is  rendered,  by  Jog'^^^*^* 
reason  of  the  defendant's  default  in  appearing  or  pleading, 
or,  where  an  issue  of  fact  is  joined,  at  any  time  before  the 
commencement  of  the  trial,  file  with  the  clerk,  a  consent  to 
accept  a  gross  sum,  in  full  satisfaction  and  discharge  of  her 
right  of  dower  in  the  real  property  described  in  the  com- 
plaint. Such  a  consent  must  be  in  writing,  and  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared, 
or  who  appears  after  the  filing. 

§  1618.  At  any  time  after  a  consent  is  filed,  as  pre- 
scribed in  the  last  section,  and  before  an  interlocutory 
judgment  is  rendered,  any  defendant  may  apply  to  the 
court,  upon  notice,  for  an  order  granting  him  leave  to  pay 
such  a  gross  sum.  Thereupon  the  court  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  ascertain 
the  value  of  the  plaintiff's  right  of  dower  m  the  property. 
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by  a  reference  or  otherwise,  and  make  an  order,  directing 
payment,  by  the  applicant,  of  the  sum  so  ascertained^  with- 
m  a  time  fixed  by  the  order,  not  exceeding  sixty  days  after 
service  of  a  copy  thereof ;  and  directing  the  execution  by 
the  plaintiff  of  a  release  of  her  right  of  dower,  upon  re- 
ceipt of  the  money.  Obedience  to  the  order  may  be  en- 
forced, either  by  punishment  for  contempt,  or  by  striking 
out  the  pleading  of  the  offending  party,  and  rendering 
judgment  against  him  or  her  or  in  both  modes. 

1P8N.T.472.  §  1619.  Where  the  plaintiff's  consent  has  been  filed,  as 
prescribed,  in  the  last  section  but  one,  and  she  is  entitled  to 
an  interlocutory  judgment  in  the  action,  the  court  must, 
upon  the  application  of  either  party,  ascertain,  by  a  refer- 
ence or  otherwise,  whether  a  distinct  parcel  of  the  property 
can  be  admeasured  or  laid  off  to  the  plaintiff,  as  tenant  in 
dower,  without  material  injury  to  the  interests  of  the 
parties.  If  it  appears  to  the  court,  that  a  distinct  parcel 
cannot  be  so  admeasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  case  specified  in  the  next  sec- 
tion, direct  that  the  property  be  sold  by  the  sheriff,  or  by 
a  referee  designated  therein  ;  and  that,  upon  the  confirma- 
tion of  the  sale,  each  party  to  the  action,  and  every  person 
deriving  title  from,  through,  or  under  a  party,  after  the 
filing  of  the  judgment-roll,  or  of  a  notice  of  the  i)endency 
of  the  action,  as  prescribed  in  article  ninth  of  t^is  title,  he 
barred  of  and  from  any  right,  title,  or  interest  in  or  to  the 
property  sold.  . 

%  1620.  In  a  case  specified  in  section  one  thousand  six 
himdred  and  seventeen  of  this  act,  where  the  property,  or  a 
part  thereof,  consists  of  one  or  more  vacant  or  unimproved 
lots,  the  plaintiff's  consent  may  contain  a  stipulation  to  take 
a  distinct  parcel  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  judgment,  insteaa  of  direct- 
ing a  sale,  may  direct,  if  it  appears  to  be  just  so  to  do,  that 
commissioners  be  appointed  to  admeasure  and  lay  off  to  the 

{)laintiff  a  distinct  {jarcel,  out  of  the  vacant  or  unimproved 
ots ;  and,  if  there  is  any  other  property,  that  it  be  sold, 
and  a  gross  sum  be  paid  to  her  out  of  the  proceeds  thereof, 
as  prescribed  in  the  next  three  sections.  The  plaintiff's  title 
to  each  distinct  parcel,  admeasured  and  laid  off  toher,  aa 
prescribed  in  this  section,  is  that  of  an  estate  of  inheritance 
in  fee  simple.  In  admeasuring  and  laying  off  the  same, 
the  commissioners  must  consider  quantity  and  quality  rela- 
tively, according  to  the  value  of  the  plaintiff's  right  of 
dower  in  the  vacant  or  unimproved  lots,  out  of  which  the 
admeasurement  is  to  be  made ;  which  must  be  ascertained, 
in  proportion  to  tbe  value  of  those  lots,  as  prescribed,  in 
the  next  three  sections,  for  fixing  a  gross  sum  to  be  paid  to 
her  out  of  the  proceeds  of  a  sale, 

§  1681.  Before  an  interlocutory  judgment  is  rendered 
for  the  sale  of  the  property,  the  court  must  direct  a  refer- 
ence to  ascertain  whether  any  person,  not  a  party,  has  a 
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lien  upon  the  property,  or  any  part  thereof.  Except  as 
otherwise  expressly  prescribed  in  this  article,  the  proceed- 
ings upon  and  subsequent  to  the  reference  must  be  the 
same,  as  prescribed  in  article  second  ot  this  title,  where  a 
reference  is  made  as  prescribed  in  section  one  thousand  five 
hundred  and  sixty-one  of  this  act. 

§  1622.  Where  the  interlocutory  judgment  direct?  a 
sale,  if  the  right  of  dower  of  the  plamtiff  is  inferior  to  any 
other  lien  upon  the  property,  the  judgment  may,  in  the 
discretion  of  the  court,  direct  that  the  proi)erty  be  sold 
either  subject  to  the  lien,  or  discharged  from  the  lien;  and, 
in  the  latter  case,  that  the  officer  making  the  sale  pay  the 
amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

§  1623.  Immediately  after  completing  the  sale,  and 
executing  the  proper  conveyance  to  the  purchaser,  the 
officer  making  tbe  sale  must  make  and  file  with  the  clerk  a 
report  thereof,  showing  the  name  of  the  purchaser,  and 
the  purchase  price  paid  bv  him,  or,  if  the  property  was 
sold  in  parcels,  the  name  of  each  purchaser,  and  the  price 
and  a  description  of  the  parcel  sold  to  him ;  the  sums 
which  tbe  ofticer  has  paid  out  of  the  proceeds  of  the  sale, 
pursuant  to  the  interlocutory  judgment ;  the  purpose  for 
which  each  payment  was  made ;  the  amount  and  items  of 
his  fees  and  expenses ;  and  the  net  amount  of  the  proceeds, 
after  deducting  the  payments. 

%  1624.  Upon  confirming  the  sale,  the  court  must  ascer- 
tain, by  a  reference  or  otherwise,  the  rights  and  interests  of 
each  of  the  parties  in  and  to  the  proceeds  of  the  sale,  and 
also  what  gross  sum  of  money  is  equal  to  the  value  of  the 
plaintiff's  dower  in  the  net  proceeds  of  the  sale,  calculated 
upon  the  principles  applicable  to  life  annuities.  The  court 
must  thereupon  render  final  judgment,  confirming  tbe  sale, 
and  directing  that  tbe  ^ross  sum  so  ascertained  be  paid  to 
the  plaintiff,  in  full  satisfaction  of  her  right  of  dower  ;  and 
that  the  remainder  of  the  proceeds  of  the  sale  be  distributed 
among  the  persons  entitled  thereto. 

g  1625.  The  provisions  of  article  second  of  this  title, 
relating  to  a  sale  made  as  prescribed  in  that  article,  and  to 
the  distribution,  investment,  and  care  of  the  proceeds, 
apply,  as  far  as  they  are  applicable,  to  a  sale  made  as  pre- 
scribe! in  this  article,  and  to  the  distribution  of  tbe  pio 
ceeds  of  a  sale,  as  prescribed  in  the  last  section. 

ARTICLE  FOURTH. 
Action  to  fobeclosb  a  Mobtgage. 

$  1826.  Final  jndgment ;  what  to       §  1629.  Complaiat  to  state  wliefh- 

cootain.  er  each  action  brought. 

1887.  Person  liable    for  mort-  ---o  t^     4,,^ „«„««*     «.<»^^m^ 

1688.  other   actions  for  mort-  Dereturnea. 

debt,  when  pro-  1681.  Notice  of  pendency  of  ftO> 

(ed.  tion  to  be  11194* 
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§  1682.  Effect  of  conveyance  upon  when  proceedings  to  be 

sale.  stayed. 
1638.  Disposition  of  surplus .            §   1636.  When   part  only  of   the 

1634.  When    complaint    to    be  property  to  be  sold. 

dismissed  on  payment  1637.  When  the  whole  property 

of  sum  due.  may  be  sold. 
1635.  Payment  after  judgment; 

88N.Y.  158.  §  1626.  In  an  action  to  foreclose  a  mortgage  upon  real 
property,  if  the  plaintiff  becomes  entitled  to  tinal  judgment, 
it  must  direct  the  sale  of  the  property  mortgaged,  or  of 
such  part  thereof  as  is  sufficient  to  discharge  the  mortgage 
debt,  the  expenses  of  the  sale,  and  the  costs  of  the  action. 

29Abb.N.C.       §  1627.  Any  person,  who  is  liable  to  the  plaintiff  for 

'^^^'  the  payment  of  the  debt  secured  by  the  mortgage,  may  l)e 

made  a  defendant  in  the  action  ;  and  if  he  has  appeared,  or 
has  been  personally  served  with  the  summons,  the  final 
judgment  may  award  payment  by  him  of  the  residue  of 
the  debt  remaining  unsatisfied,  after  a  sale  of  the  mort- 
gaged property,  and  the  application  of  the  proceeds,  pur- 
suant to  the  directions  contained  therein. 

12  Daly,  144. 

28     Week.       §  1628.  While  an  action  to  foreclose  a  mortgage  upoa 

ifl^Ahif'  N  ^^^^  property  is  pending,  or  after  final  judgment  for  the 

o  69  plaintiff  therein,  no  other  action  shall  be  commenced  or 

3  N.  Y.  maintained,  to  recover  any  part  of  the  mortgage  debt,  with- 

ojSiP^''^®*  out  leave  of  the  court  in  which  the  former  action  was 

Statc.Rep.    ^^lOUght. 
203. 

126  N.T.  160       §  1629«  The  complaint,  in  an  action  to  foreclose  amort  • 

\38  Id.  458.    g^^  upon  real  property,  must  state,  whether  any  other 

action  has  been  brought  to  recover  any  part  of  the  mortgage 

debt,  and,  if  so,  whether  any  part  thereof  has  been  col- 

lect^i. 

138 N.T.  468.  §  1680.  Where  final  judgment  for  the  plaintiff  has  been 
rendered,  in  an  action  to  recover  any  part  of  the  mortgage 
debt,  an  action  shall  not  be  commenced  or  maintain^  to 
foreclose  the  mortgage,  unless  an  execution  against  the 
property  of  the  defendant  has  been  issued,  upon  the  judg- 
ment, to  the  sheriff  of  the  county  where  he  resides,  if  he 
resides  within  the  State,  or,  if  he  resides  without  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is 
filed  ;  and  has  been  returned  wholly  or  partly  unsatisfied. 

§  1631.  The  plaintiff  must,  at  least  twenty  days  before 
a  final  judgment  directing  a  sale  is  rendered,  file,  in  the 
clerk's  office  of  each  county  where  the  mortgaged  property 
is  situated,  a  notice  of  the  pendency  of  the  actioi. ,  as  pre- 
scribed in  section  one  thousand  six  hundred  and  ^'eventy  of 
this  act ;  which  must  specify,  in  addition  t6  the  pa'rticufturs 
required  by  that  section,  the  date  of  the  mortgage,  the 
parties  thereto,  and  the  time  and  place  of  recording  it 

§  1632.  A  conveyance  upon  a  sale,  made  pursuant  to  a 
final  judgment,  in  an  action  to  foreclose  a  mortgage  uikui 
real  property,  vests  in  the  purchaser  the  same  estate,  only^ 
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tliat  would  have  vested  in  the  mortgagee,  if  the  equity  of 
redemption  bad  been  foreclosed.  Such  a  conveyance  is  as 
valid,  as  if  it  was  executed  by  the  mortgagor  and  mort- 
gagee, and  is  an  entire  bar  against  each  of  them,  and  against 
each  party  to  the  action  who  was  duly  summoned,  and  eveiy 
person  claiming  from,  through,  or  under  a  party,  by  title 
accruing  after  the  filing  of  the  notice  of  the  pendency  of  the 
action,  as  prescribed  in  the  last  section. 

§  1638.  If  there  is  any  surplus  of  the  proceeds  of  the  aoAbb.N.c. 
sale,  after  paying  the  expenses  of  the  sale,  and  satisfying  •'**■'»« 
the  mortgage  debt  and  the  costs  of  the  action,  it  must  be 
paid  into  court,  for  the  use  of  the  person  or  persons  entitled 
thereto.  •  If  any  part  of  the  surplus  remains  m  court  for  the 
period  of  three  months,  the  court  must,  if  no  application 
has  been  made  therefor,  and  may,  if  an  application  therefor 
is  pending,  direct  it  to  be  invested  at  interest,  for  the  benefit 
of  the  person  or  persons  entitled  thereto,  to  be  paid  upon 
the  direction  of  the  court. 

§  1634.  Where  an  action  is  brought  to  foreclose  a  mort- 
gage upon  real  property,  upon  which  a  portion  of  the 
principal  or  interest  is  due,  and  another  portion  of  either  is 
to  become  due,  the  complaint  must  be  dismissed  without 
costs  against  the  plaintiff,  upon  the  defendant  paying  into 
court,  at  any  time  before  a  final  judgment  directmg  a  sale 
is  rendered,  the  sum  due,  and  the  plaintiff's  costs. 

§  1 635.  In  a  case  specified  in  the  last  section,  if,  after  a 
final  judgment  directing  a  sale  is  rendered,  but  before  the  sale 
is  made,  the  defendant  pays  into  court  the  amount  due  for 
principal  and  interest,  and  the  costs  of  the  action,  together 
with  the  expenses  of  the  proceedings  to  sell,  if  any,  all 
proceedings  upon  the  judgment  must  be  stayed  ;  but,  upon 
a  subsequent  default  in  the  payment  of  principal  or  interest, 
the  court  may  make  an  order,  directing  the  enforcement  of 
the  judgment,  for  the  purpose  of  collecting  the  sum  then 
due. 

§  1636.  Where  the  mortgage  debt  is  not  all  due,  and 
the  mortgaged  property  is  so  circumstanced,  that  it  can  be 
sold  in  parcels  without  injury  to  the  interests  of  the  parties, 
the  final  judgment  must  direct,  that  no  more  of  the  property 
be  sold,  in  the  first  place,  than  is  sufScient  to  satisfy  the 
sum  then  due,  with  the  costs  of  the  action  and  expenses  of 
the  sale ;  and  that,  upon  a  subsequent  default  in  the  pay- 
ment of  principal  or  interest,  tlie  plaintiff  may  apply  for  an 
order,  directing  the  sale  of  the  residue,  or  of  so  much 
thereof  as  is  necessary  to  satisfy  the  amount  then  due,  with 
the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  aa 
often  as  a  default  happens. 

g  1637.  If,  in  a  case  specified  in  the  last  three  section^ 
it  appears  that  the  mortgaged  property  is  so  circumstanced, 
thai  n  8al9  of  the  whole  will  be  most  beneficial  to  thf 
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parties,  the  final  judgment  mr.st  direct,  that  the  whole 
property  b3  sold;  that  the  proceeds  of  the  sale,  after  deduct- 
ing the  costs  of  the  action,  And  the  expenses  of  the  sale,  be 
either  applied  to  the  sitisfaction  of  the  whole  snm  secnrid 
by  the  mortgage,  with  sac'i  a  r  bate  of  interest,  as  justice 
requires;  or  be  first  applied  f  o  the  payment  of  tho  sum  due, 
and  the  balance,  or  fo  mnch  thereof  as  is  necessary,  be  io- 
yested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principid  or 
interest  becomes  due. 


ARTICLE  FIFTH. 


Action  to    compeii   the    Detebmination   of   a   Culih  to 

BEAIi  PaOPBBTT. 


133  N.T.  100 
133  Id.  64. 
136  Id.  10. 


1638.  Who  may  maintain  action. 
1G39.  Complaint. 

1640.  Proceedings  when  defend- 

ant    denies     plaintiff's 
title. 

1641.  Id.;  When  he  pleads  title. 

1642.  Proceedings  tne   same   as 

in  ejectment, 

1643.  Proceedings  when  defend- 

ant claims  in  reversion 
or  remainder. 
1G44.  Judgment    awarding     de- 
fendant possession,  etc. 


g  1645.  Judgment  for  plaintiff. 

1646.  Effect  of  judgment. 

1647.  Action      to       determine 

widow's  dower. 
3648.  Proceedings,  if  plaintlir 
admits  .defendant'* 
claim. 
1649.  Id.;     when    defendant'! 

claim  is  denied. 
1660.  This  article    appUea  to 
corporatloxis. 


7C  Hun,  882. 


§  1038-  [AnCd  1891.]  Where  a  person  has  been,  or  he 
and  those '^'hose  estate  he  has,  have  been  for  one  year  in 
possession  of  real  property,  or  of  any  undiyided  interest 
therein,  claiming  it  in  fee,  or  for  life,  or  for  a  term  of  yean 
not  less  than  tea,  he  may  mainta'n  an  action  against  any 
other  person  to  compel  the  determination  of  any  claim  ad. 
Terse  to  that  of  the  plaintiff  which  the  defendant  makes  to 
any  estate  in  that  property  in  fee,  or  for  life,  or  for  a  term 
of  years  not  less  than  ten,  in  possession,  reTer<»ion  or  re- 
mainder, or  to  any  interest  in  that  prv->perty,  including  any 
claim  la  the  nature  of  an  easement  therein,  whether  appur- 
tenant t )  any  other  estite  or  lands  or  not,  and  aUoincluaing 
any  lien  or  incumbrance  upon  said  property,  of  the  amonat 
or  y  due  of  not  leRS  than  two  hundred  and  fifty  dollars.  Bat 
this  section  does  not  apply  to  a  claim  for  dower. 

§  1 039-  [Am'd  189 1 .]  The  complaint  in  stioh  an  aotion 
must  set  forth  facts  showing: 
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1.  The  plaintiff's  right  to  tlie  ireal  ^irbperty;  whether  hig 
estate  therein  is  in  fee  or  for  life,  or  for  a  term  of  years  not 
less  than  ten;  and  whether  he  holds  it  as  heir,  devisee  or 
purchaser,  with  the  source  from  or  means  by  which  his  title 
immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  action 
was,  and,  for  the  one  year  next  preceding,  has  been  in  his  pos- 
session, or  in  the  possession  of  himself  and  those  from 
whom  he  derives  his  title,  either  as  sole  tenant  or  as  joint 
tenant,  or  tenant  in  common  with  others. 

3.  That  the  defendant  nnjnstly  claims  an  estaie  or  inter- 
est or  easeiuent  therein,  or  a  lien  or  incumbrance  thereupon 
of  the  character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed 
in  section  lifteen  hundred  and  eleven  of  this  act.  The  de« 
mand  for  judgment  may  be  to  th^i  effect  that  the  defendiint 
Hnd  every  person  claiming  under  him  be  barred  from  all 
claim  to  an  e&tate  in  the  property  described  in  the  com- 
plaint, or  from  all  claim  to  an  interest  or  easement  therein, 
or  a  lien  or  incumbrance  thereupon,  of  the  ohaiacter  speci- 
fied in  the  Inst  section,  or  it  may  combine  two  or  more  of 
said  demands  with  other  demands  for  appropriate  relief. 


§  1 640*  I^  '^o  defendant,  in  his  answer,  puts  in  issne 
the  matters  specified  in  subdivision  second  of  the  last  see* 
tion,  and  succeeds  'upon  that  defence,  final  judgment 
must  be  rendered  in.  his  favor,  dismissing  the  complaint, 
and  awarding  to  him  costs  against  the  plaintiff. 


!  1641.  lAm*d  1891.]  The  defendant  may,  in  his  an- 
swer, either  with  or  without  the  defence  specified  in  the  last 
lection,  set  forth  facts,  showing  that  he  has  an  estate  In  the 
property  or  any  part  thereof,  adverse  to  the  plaintiff,  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  posses- 
sion, reversion,  or  remainder,  as  in  a  complaint  for  the 
same  cause  of  action;  or  the  defendant  may  set  forth  facts 
showing  that  he  has  an  interest  or  an  easement  in,  or  a  lien 
or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment 
to  which  he  would  be  entitled  in  an  action  brought  by  him. 
to  recover  that  estate  in  said  property,  or  to  enforce  in  any 
manner  the  interest  or  easement  therein,  or  the  lien  or  in- 
cnmbrance  thereupon  which  he  asserts;  or  he  may  combino 
any  two  or  more  of  said  demands.' 
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§  1 642*  [^m*d  1891.]  Where  an  issue  of  fact  is  joined  in 
an  action  brought  as  prescribed  in  this  article,  unleks  the  de- 
fendant merely  demands  that  the  complaint  be  dismissed, 
if  the  defendant  claims  an  estate  in  said  property,  the  snb- 
sequent  proceedings,  including  the  trial,  judgment  and 
execution,  are  the  same  aH  if  it  was  an  action  of  ejectment, 
except  as  otherwise  expressly  prescribed  in  this  title;  if  the 
defendant  claims  an  interest  or  easement  in,  or  a  lien  or  in- 
oumbrance  upon,  said  property,  the  subsequent  pioceed- 
ingR  are  the  same  as  if  it  was  an  action  brought  by  the  de- 
fendant to  establish  or  enforce  the  said  interest,  easement, 
lien  or  incumbrance,  and  the  court  may  award  any  appro- 
priate  relief,  except  as  otherwise  expressly  prescribed  in  tLis 
title. 


§  1 643*  Where  the  defendant  claims  the  property  in 
question,  or  any  part  thereof,  by  virtue  of  an  estate  in  re- 
mainder or  re  version,  he  need  not  establish  a  right  to  the 
immediate  possession  thereof;  but  where  the  verdict,  re- 
port, or  decision  finds  that  ho  has  such  an  estate,  it  uiuht 
specify  the  time  when,  or  the  contingency  upon  which  he 
will  be  entitled  to  possession;  and  fiual  judgment  to  that 
effect  must  be  rendered  accordingly,  without  damages.  In 
such  a  case,  an  execution  for  the  delivery  of  the  posjr  ession 
of  the  property  may  be  issued  upon  the  judgment;  but 
only  by  the  special  order  of  the  court,  made  upon  an  appli- 
cation by  the  defendant,  or  a  person  claiming  under  him, 
and  satisfactory  proof  that  the  time  has  arrived  when,  or 
the  contingency  has  happened  upon  wjiich,  the  applicant  is 
entitled  to  possession  by  the  terms  of  the  judgment. 


§  1644.  Where  a  final  judgment,  in  favor  of  the  de- 
fendant, determines  that  he  is  entitled  to  the  immediHte 
possession  of  the  property,  it  must  award  him  possession 
accordingly.  The  final  judgment  must  also  award  to  him 
his  damages  for  the  withholding  of  the  property,  as  in  an 
action  of  ejectment. 

§1645.  [^m*dl891.]  Final  judgment  for  the  phuntiff 
must  be  to  the  effect  that  the  defendant,  and  every  person 
claiming  under  him,  by  title  accruing  after  the  filinf;  of  the 
judgment-roll,  or  of  the  notice  of  the  pendency  of  tiie  ac- 
tion, as  prescribed  in  article  ninth  of  this  title,  be  forever 
barred  from  all  claim  to  any  estate  cf  inheritince,  or  for  life, 
or  for  a  term  of  years  not  less  than  ten,  in  the  property;  or 
such  judgment  must  be  that  the  defendant  and  every  per- 
son claiming  under  him,  as  above  stated,  be  forever  ban«d 
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from  all  claim  to  any  interest  cr  easement  in,  or  lien  or 
incumbrance  npoD,  the  said  property,  of  any  kind  or  nature 
-whatsoever,  or  of  any  particular  interest,  easement,  lien  or 
incumbrance  spedfied  in  said  ju  ^gment;  and  the  court  may 
direct  any  instrument  purj^orting  to  create  any  such  in- 
terest, easement,  lien,  or  incumbrance  to  be  delivered  up  or 
to  be  creeled  of  record;  or  two  or  more  of  said  forms  of 
judgment  may  be  awarded  in  the  same  action.  If  such  a 
judgment  is  taken  upon  the  defendant's  default  in  appear- 
ing or  pleading,  it  shull  not  award  costs  to  either  party,  un- 
less it  be  taken  upon  a  default  in  answering,  after  the  deois- 
ion  of  a  demurrer  to  the  complaint. 


§  1646*  [Am'd  1H91,]  A  final  judgment  in  favor  of  either  78  Bun,  883. 
party,  in  an  action  brought  as  prescribed  in  this  article,  is 
conclusive  against  the  other  party,  as  to  the  title  established 
in  the  action  and  als3  against  every  person  claiming  fiom, 
through,  or  under  that  party,  by  title  accruing  after  the 
filing  of  the  judgment-roll,  or  of  the  notice  of  the  pendency 
of  the  action,  as  prescribed  in  article  ninth  of  this  title.  A 
new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  jiiscretion  in 
the  interest  of  justice,  grant  a  new  trial  upon  an  application 
made  by  any  party  within  one  year  after  said  judgment. 
But  where  a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  9  git.  Pm. 
habitual  drunkard,  or  imprisoned  on  a  criminal  charge  or  in  267. 
execution  11  pon  QonTicti on  of  acrimioal  offensefor  a  term 
less  than  life,  the  said  defendant  shall  have  the  right,  within 
one  year  after  his  disability  is  terminated,  to  apply  for  and 
obtain  a  new  trial  of  said  action,  and  the  representatives  of 
such  a  defendant  shall  have  the  same  ri^ht  within  one  yeax 
after  the  death  of  said  defendant,  if  such  death  occurs  while 
the  disability  continues.  Upon  any  new  trial  of  an  action, 
brought  as  prescribed  in  this  aiticle,  the  record  of  the  evi- 
dence given  upon  the  previous  trial  may  be  again  offered  to 
the  court  by  either  party,  and  may  be  received  in  evidence, 
in  case  tbe  same  evidence  cannot  be  again  procured.  The 
courts  may  make  such  roles  and  orders  as  to  preserving  the 
record  of  the  evidence  given  in  such  actions  and  perpetuat- 
ing the  proofs  produced  therein,  eiiher  with  or  without  the 
awarding  of  any  other  relief  to  the  party  whose  proofs  are 
so  perpetuated,  as  shall  be  necessary  or  proper,  and  may  em- 
brace such  directions  in  the  judgment. 


§  1647-  [  4m'(i  1891.]  A. person  claiming,  as  owner,  an 
estate  in  fee,  for  life,  or  foryears,  in  real  property,  may  main- 
tain an  action  against  a  woman,  who  claims  to  have  a  right 
of  dower  in  the  whole  or  a  part  of  the  property,  to  compel 
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the  determination  of  her  claim.  But  srich  an  action  cannot 
be  commenced  nntil  after  the  expiration  of  f onr  montbg 
lifter  the  death  of  defendant's  husband.  If  the  defendant 
is  under  any  of  the  disabilities  specified  in  the  last  section, 
the  proyisions  of  that  l^ectioii  relating  to  new  trials  and  td 
{>erpetaating  proofs,  shall  apply  to  her  case. 


§  ]  648*  I^  6kn  action  brought  as  specified  in  the  last 
section,  if  the  complaint  admits  the  defendant's  right  of 
dower  in  thei  property  described  therein,  or  any  part  there- 
of, it  must  demand  judgment  that  her  dower  be  admeas- 
ured. In  that  case,  ii  the  defendant  does  not,  by  her  an- 
awer,  set  forth  facts,  showing  that  she  is  entitled  to  a 
greater  right  of  dower,  or  anothei:  estate  or  interest  in  the 
property,  than  is  so  admitted,  and  demand  judgment  there- 
xor,  as  if  she  was  the  plaintiff  in  an  action  for  dower,  the 
court  must  render  an  interlocutory  judgment^  directing  her 
dower  to  be  admeasured  with  or  without  damages  for  its  de- 
tention, as  in  an  action  for  dower.  The  subsequent  pro- 
ceedings are  the  same,  as  if  the  defendant  had,  as  plaintiff, 
recovered  an  interlocutory  judgment  in  an  action  for  dower. 


§  1649*  When  the  plaintiff  insists,  in  his  complaint, 
that  the  defendant  has  not  a  right  of  dower  in  the  property, 
he  must  demand  judgment  that  she  be  forever  banred  from 
such  a  claim.  In  that  case,  or  where  the  plaintiff  admits  a 
right  of  dower  in  the  defendant,  and  the  defendant  in  her 
I  answer  demands  judgment  for  a  greater  right  of  dower,  or 
'  another  estate  or  interest  in  the  property,  than  is  so  ad- 
mitted, the  provisions  of  this  article,  relating  to  an  action 
to  compel  the  determination  of  an  adverse  claim  in  fee,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  subsequent  to  the  answer. 


§§  lG5U-i65d 


Waste. 


dS 


§  1 660-  [  Am*d  iSOi.j  An  action  may  be  maintained,  as 
prescribed  in  this  article,  by  or  a_ainst  n  oipora  ion,  or 
by  or  against  an  unincorporatc>(1  ansociatiun,  as  if  it  was  a  136  N.  7. 10 
tLatoral  |)erson,  or  such  an  action  may  be  maintained  by  or 
Against  the  receiver  or  other  successor  of  any  such  oorpoia- 
tion  or  association. 

ARTICLB  SIXTH. 

▲OTIOH  TOB  WaAT» 


1651.  Who  liable  to  action  for 

waste. 

1652.  Action  by  heir,  devisee,  or 

grantor  of  reversion. 
1658.  Id.;     by    ward     against 

g^iardian. 
1654.  Id.;   by  grantee   of  real 

property     sold     nnder 

ezecntion. 
165&  Jadg^ent    in    action 

against  tenant  of  par- 

ticnlar  estate. 


S  1656.  Action  against  Joint  ten- 
ant or  tenant  in  oomp 
mon. 

1657.  Id.;    interlocntonr   Judg- 

ment for  partition. 

1658.  Id.;  damages  to  be  de- 

dncted  from  defendant*  s 
sliare. 
1650.  View;   when  not  neces- 
sary;   when  and  how 
made. 


§  1 66 1.  An  action  for  waste  lies  against  a  tenant  by  the  46  Hun,  6 
curtesy,  in  dower,  for  life,  or  for  years,  or  the  assignee  of 
Bach  a  tenant,  who,  during  his  estate  or  term,  commits 
waste  upon  the  real  property  held  by  him,  without  a  special 
and  lawful  written  license  so  to  do  ;  or  against  such  a 
tenant,  who  lets  or  grants  his  estate,  and,  still  retaining 
possession  thereof,  commits  waste  without  a  like  license. 

g  1652.  An  heir  or  devisee  may  maintain  an  action  for  46  Hun,  6 
waste,  committed  in  the  time  of  his  ancestor  or  testator,  as 
well  as  in  his  own  time.   The  grantor  of  a  reversion  may 
maintain  an  action  for  waste,  committed  before  he  aliened 
the  same. 

g  1663.  Such  an  action  may  also  be  maintained  against 
a  guardian  by  his  ward,  either  before  or  after  the  termina- 
tion of  the  guardianship,  for  waste,  committed  upon  the 
real  property  of  the  ward,  during  the  guardianship. 

§  1654.  Where  real  property  is  sold  by  virtue  of  an 
execution,  the  person,  to  whom  a  conveyance  is  executed 
pursuant  to  the  sale,  may  maintain  an  action  for  waste,  com- 
mitted thereon  after  the  sale,  against  the  person,  who  was 
then  in  possession  of  the  property. 

§  1665.  If  the  plaintiff  recovers  in  an  action  for  waste,  46  Hun,  6. 
other  than  an  action  brought  as  prescribed  in  the  next  sec- 
tion, the  final  judgment  mus't  award  to  him  treble  damages. 
Where  the  action  is  brought  by  the  person  next  entitled  to 
the  reversion,  and  it  appears,  in  like  manner,  that  the  in- 
jury to  the  estate  in  reversion  is  equal  to  the  value  of  the 
tenant's  estate  or  unexpired  term,  or  that  it  was  done 
maliciously,  the  final  judgment  must  also  award  to  the 
plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

g  1 656.  An  action  for  waste  may  also  be  maintained,  by 
a  joint  tenant  or  tenant  in  common,  against  his  co-tenant. 
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who  commits  waste  upon  the  real  property  held  in  joint 
tenancy  or  in  common.  If  the  plaintiff  recovers  therein,  lie 
is  entitled,  at  his  election,  either  to  a  final  judgment  for 
treble  damages,  as  specified  in  the  last  section,  or  to  hiive 
partition  of  the  property,  as  prescribed  in  the  next  two 
sections. 

§  1657.  Where  the  plaintiff  elects  to  have  partition,  as 
prescribed  in  the  last  section,  if  the  pleadings,  verdict,  re- 
port, or  decision,  do  not  determine  the  rights  and  interests 
of  the  several  parties  in  the  property  so  held  in  joint  tenancy 
or  in  common,  the  court  must  ascertain  them,  by  a  refer- 
ence or  otherwise.  If  it  appears  that  there  are  persons,  not 
parties  to  the  action,  who  must  have  been  made  parties  to 
an  action  for  the  partition  of  the  property,  they  must  be 
brought  in  by  a  supplemental  summons,  and,  if  necessaiy, 
supplemental  pleadings  must  be  made.  When  the  rights 
and  interests  of  all  the  parties  are  ascertained,  an  interlocu- 
tory judgment  for  the  partition  or  sale  of  the  property  must 
be  rendered,  and  the  subsequent  proceedings  thereon  must 
be  the  same,  as  in  an  action  for  the  partition  of  the  property, 
except  as  otherwise  prescribed  in  the  next  section. 

§  1658.  The  plaintiff  may  elect  to  take  final  judgment 
for  the  single  damages  awarded  to  him,  or  that,  in  making 
the  partition,  or  in  dividing  the  proceeds  of  a  sale,  so  much 
of  the  share  of  the  defendant  in  the  real  property,  or  the 
proceeds  thereof,  as  will  be  sufficient  to  compensate  the 
plaintiff  for  his  single  damages,  and  the  costs  of  the  action, 
other  than  the  expenses  of  making  the  partition  or  sale,  be 
laid  off  or  paid,  as  the  case  may  be,  to  the  plaintiff.  The 
residue  of  the  property  or  proceeds,  not  laid  off  or  dis 
tributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off 
or  paid  to  the  persons  entitled  thereto,  according  to  their 
respective  rights  and- interests. 

§  1659.  In  an  action  for  waste,  it  is  not  necessary,  either 
upon  the  execution  of  a  writ  of  inquiry,  or  upon  the  trial 
of  an  issue  of  fact,  that  the  jury,  the  judge,  or  the  referee, 
should  view  the  property.  Where  the  trial  is  by  a  referee, 
or  by  the  court  without  a  jury,  the  referee  or  the  judge 
may,  in  his  discretion,  view  the  property,  and  direct  the 
attorneys  for  the  parties  to  attend  accordingly.  In  any 
other  case,  the  court  may,  in  its  discretion,  by  order,  direct 
a  view  by  the  jury. 

ARTICLE  SEVENTH. 
Action   for   a   Nuisance. 

§  1660.  Wben     action      to      be       §  in02.  Final  judgment 

broi]£:ht.  1668.  Application  of  this  article. 

1661.  Defendants  therein. 

§  1660.  An  action  for  a  nuisance  may  be  maintained 
in  any  case,  where  such  an  action  might  have  been  main- 
tainea  under  the  laws  in  force,  immediately  before  this  act 
takes  effect* 
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§  1661.  A  person  by  \?hom  the  nuisaDce  has  been 
erected,  and  a  person  to  whom  the  real  property  has  been 
transferred,  may  be  joined  as  defendants  in  such  an  action. 

§  1662.  A  final  judgment  in  favor  of  the  plaintiff  may 
award  him  damages,  or  direct  the  removal  of  the  nuisance, 
or  both. 

§  1663.  This  article  does  not  affect  an  action,  wheidn 
the  complaint  demands  judgment  for  a  sum  of  mon«fy 
only. 

AKTICLE  EIGHTH. 
Other  Actions  helating  to  Beal  Propebty, 

%  1664.  Certain    persons  holding  §  16G7.  Action  for  catting,  etc., 

over  deemed  trespassers.  trees. 

Action  against  tnem.  1668.  Id. ;    when    treble   dun* 

1665.  Beversioner,    etc.,     may  ases  may  be  recovered. 

maintain  action.  1669.  Treble  damages  for  for- 

1666.  Joint    tenant,   etc.,  may  cible     ent^     or     do* 

maintain  action  against  tainer. 

his  co-tenant. 

g  1664.  A  person  in  possession  of  real  property,  as 
guardian  or  trustee  for  an  infant,  or  having  an  estate  deter- 
minable npon  one  or  more  lives,  who  holds  over  and  con- 
tinues in  possession,  after  the  determination  of  his  trust  or 
particular  estate,  without  the  express  consent  of  the  person 
then  immediately  entitled,  is  a  trespasser.  An  action  may 
be  maintained  aprainst  him,  or  his  executor  or  administra- 
tor, by  the  person  so  entitled,  or  his  executor  or  adminis- 
trator, to  recover  the  full  value  of  the  profits,  received 
during  the  wrongful  occupation. 

§  1665.  A  person,  seized  of  an  estate  in  remainder  or  on.  Y. 

reversion,  may  maintain  an  action  founded  upon  an  injury  Supp.  flsa 

done  to  the  inheritance,  notwithstanding  any  intervening  i^on.y.  sco 
estate  for  life  or  for  years. 

§  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  50 Han,  199. 
property,  or  his  executor  or  administrator,  may  maintain 
an  action  to  recover  his  just  proportion  against  his  co- 
tenant,  who  has  received  more  than  his  own  just  propor- 
tion, or  against  his  executor  or  administrator. 

§  1667  If  any  person  cuts  down  or  carries  off  any  73Hun,  2C0. 
wood,  underwood,  tree,  or  timber,  or  girdles  or  otherwise 
despoils  a  tree  on  the  land  of  another,  without  the  owner's 
leave  ;  or  on  the  common,  or  other  land,  of  a  city,  village, 
or  town,  without  having  right  or  privilege  in  those  lands, 
or  license  from  the  proper  officer  ;  an  action  may  be  main- 
tained against  him,  by  the  owner,  or  the  city,  village,  or 
town,  as  the  case  may  be. 

§  1668.  In  an  action  brought  as  prescribed  in  the  last    73  Hun,  :c9. 
section,  the  plaintiff  may  state  in  his  complaint  the  amount  . 
of  his  damages,  and  demand  judgment  for  treble  the  sum 
so  stated.     Thereupon,  if  the  inquisition,  or,  where  issues 
of  fact  are  tried,  the  verdict,  report,  or  decision,  awards 


r 


38 


REAL  ACTIONS  GENEBALLY 


§  leSd 


him  any  damages,  he  is  entitled  to  judgment  for  treble  the 
sum  so  awarded,  except  that  in  either  of  the  following  cases, 
judgment  must  be  rendered  for  single  damages  only. 

1.  Where  the  verdict,  report,  or  decision  finds  affirmative- 
ly that  the  injury  for  which  the  action  was  brought,  was 
casual  and  involunt»ry;  or  that  the  defendant,  when  he  com- 
mitted the  injury,  had  probable  cause  to  believe  that  th^ 
land  was  his  own. 

2.  Where  the  defendant  had  pleaded,  and  the  verdict,  rd^ 
port,  or  decision  finds  affirmatively,  that  the  injury,  tot 
which  the  action  was  brought,  was  committed  by  taking 
timber,  for  the  purpose  of  making  or  repairing  a  publ.c 
roail,  or  a  public  bridge;  or  by  taking  any  wood,  under- 
wood, or  tree,  for  a  like  purpose,  by  authority  of  a  commis- 
sioner or  overseer  of  highwcys. 

aN.  Y.  §  1669«  Ka  person  is  disseized,  ejected,  or  put  out  of 

State  Rep.   j.ea[  property,  in  a  forcible  manner;  or  after  he  has  been  put 

139N.Y.538.  ^'^^  ^^  ^®^^  ^^^  kept  out,  by  force,  or  by  putting  him  in 
fear  of  personal  violence,  he  is  entitled  to  recover  treble 
damages,  in  an  action  therefor  against  the  wrongdoer. 


ARTICLE  NINTH. 

Provisions  applicable   to  Two   ob  mobe  op  the  Actions 

specified  in  this  titlk. 


B  1670.    Notice  of  pendency  of  ac- 
tion by  plaintiff. 

1671.  Effect  of  notice. 

1672.  Notice  to  be  recorded  and 

indexed. 

1673.  Notice   of  pendency'  of 

action  by  defend  :nt. 

1674.  When  notice  may  be  can- 

celled. 

1675.  When  andbowconrt  may 

compel  delivery  of  pos- 
session of  real  property 
to  purchaser. 

1676.  Upon  sale  of  real  proper- 

ty, officer  to  pay  taxes, 
etc. 

1677.  Judgment  to  be  entered 

in  county  where  real 
property  is  situated. 
1678.  Sale ;  notice  of ;  how  con- 
ducted. 
1679.  Purchases  by  certain  of- 
ficers prohibited.  Pen- 
Alty. 


1680.  Beversloner,     etc.,    may 

bring  action  after  ten- 
ant's default. 

1681.  Defendant,  how  prevent- 

ed   from    oommltting 
waste,  etc. 

1682.  When  order  for   sarvey 

may  be  made. 

1683.  Contents  and  service  of 

order. 

1684.  Authority  of  party  under 

order. 

1685.  Liability    of  purchaser, 

pending  an  action. 

1686.  Infant  may  main taln.etc., 

real  action  in  his  own 
name. 

1687.  Joinder  of  real  actions 

with  others. 

1688.  When  special  proceedln|r 

to  recover  real  Qropertv 
not  allowod. 


^ 
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§  1 670.  ^^  <ui  aotion  brought  to  recover  a  judgment   13  ^|,|,,  jf        | 
affeciiag  the  title  to,  or  the  possegsion,  use,  or  enjoyment   c.  4u7. 
of,  real  property,  the  plaintiff  may,  when  he  files  his  com-    *6  Hun,  6I6. 
plaint,  or  at  any  time  afterwards  before  final  judgment,    13*N.T.  569 
file,  in  the  clerk's  office  of  each  county  where  the  property  is  '^"^*^  Vi^3 
situated,  a  notice  of  the  pendency  of  the  action,  stating  the 
names  of  the  parties,  and  the  object  of  the  action,  and  con- 
taining a  brief  description  of  the  property  in  that  county 
affected  thereby.    8uch  a  notice  may  be  filed  with  the  com- 
plaint, before  the  service  of  the  summons;  bu%  in  that  case, 
personal  service  of  the  summons  must  be  made  upon  a  de- 
fendant, within  sixty  days  after  the  filing,  or  else,  before  the 
expiration  of  the  same  time,  publication  of  the  summons 
must  be  commenced,  or  service  thereof  must  be  made  with- 
out the  State,  pursuant  to  an  order  obtained  therefor,  as 
prescribed  in  chapter  fifth  of  this  act. 

§  1671'  Where  a  notice  of  the  pendency  of  an  action   i^^nt  am 
may  be  iiled,  as  prescribed  in  the  last  seoiion,  the  pendency    ^ 
of  the  action  is  constructive  notice,  from  the  time  of  so  filing    •^  i-  W-3 
the  no'iceonly,  to  a  purchaser  or  incumbranc.  r  of  the  prop- 
erty affected  thereby,  from  or  against  a  defendant,  with  respect 
to  w'aom  the  notice  ii  directed  to  be  indexed,  as  prescribed 
in  the  next  section.     A  person  whose  conveyance  or  incum- 
brance is  sub3equently  executed,  or  subsequently  recorded, 
is  bound  by  iJl  proceedings  taken  in  the  action,  idter  the 
filing  of  the  notice,  to  the  same  extent  as  if  he  was  a  party 
to  the  action. 

§  1672'  Each  county  clerk  with  whom  such  notice  is 
filed,  must  immediately  record  it,  in  a  book  kept  in  his  office 
for  that  purpose,  and  index  it  to  the  name  of  each  defend- 
ant, specified  in  a  direction,  appended  at  the  foot  of  the 
notice,  and  subscribed  by  the  attorney  for  the  plaintiff. 
The  expense  of  procuring  a  new  book,  when  necessary, 
must  be  paid  out  of  the  county  treasury,  as  other  county 
charges. 

§  1 673-  Where  a  defendant  sets  up  in  his  answer  a  J^  ^*^*  ^^' 
counterclaim,  upon  which  he  demands  an  affirmative  judg- 
ment,  affecting  the  title  to,  or  the  posnession,  use,  or  enjoy- 
ment of,  real  property,  he  may,  at  the  time  of  filing  ms 
answer,  or  at  any  time  afterwards  before  final  judgment 
file  a  like  noti  e.  The  last  three  sections  apply  to  such  a 
notice.  For  the  purpose  of  such  an  application,  the  defend- 
ant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  tb^ 
plaintiff  is  regarded  ua  a  defendant. 
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11  OiY.  Pro.       §  1 674>     [Am'd  1892.]  After  the  action  is  settled,  dis- 
104.  continaed,  or  abated,  or  final  judgment  is  rendered  therein 

^^te  Bep  *^*i^8t  the  party  filing  the  notice,  and  the  time  to  appeal 
136!  therefrom  has  expired,  or  if  a  plaintiff  filing  the  notice  on- 
61  Hun.  100  reasonably  neglects  to  proceed  in  the  action,  the  court  may, 
30Abb.N.O.  in  its  discretion,  upon  the  application  of  any  person 
aggrieved,  and  upon  such  notice  as  may  be  directed  or  ap- 
proved by  it,  direct  that  a  notice  of  the  pendency  of  an  ac- 
tion, filed  as  prescribed  in  the  last  four  sections,  be  cancelled 
of  record  by  a  particular  clerk,  or  by  all  the  clerks,  with 
whom  it  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note  to  that  effect,  on  the  margin  of  the  record 
referring  to  the  order.  Unless  the  order  is  entered  in  the  same 
clerk's  offioe,  a  certified  copy  thereof  must  be  filed  therein, 
before  the  notice  is  cancelled.  In  a  judgment  creditor's 
action,  the  court  may.  at  any  stage  of  the  proceeding,  upon 
notice  to  the  plaiatiff  or  to  the  judgment  creditor  to  be  af- 
fected thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled  upon  payment  into  court  of  the  amount  of  the 
j  ndgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest 
likely  to  accrue  daring  the  pendency  of  the  action  and  costa. 
Or,  in  lieu  thereof,  the  court  may,  in  its  discretion,  order 
tiiat  an  undertaking  be  given  in  a  sum  double  the  amount 
of  the  judgment  or  judgments  sought  to  be  enforced,  with 
two  sufficieut  sureties  to  be  approved  by  the  court  or  a 
judge  thereof,  conditioned  that  the  defendant  or  defendants 
applying  therefor  will  pay  the  judgment  or  ju<^;^ent8 
sought  to  be  enforced  against  stiid  property,  with  interest 
and  costs  in  the  event  that  a  final  judgment  shall  be  entered 
in  such  judgment  creditor's  action  in  favor  of  the  judgment 
creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action 
equitably  chargeable  therewith.  A  copy  of  said  undertak- 
ing, with  notice  of  the  filing  of  the  same  shall  be  served 
upon  the  attorney  for  the  judgment  creditor  and  notice  of 
not  less  than  two  days  of  the  justification  of  the  sureties. 
Upon  the  approval  of  such  undertaking  by  ihe  court  ox  a 
judge  thereof,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record,  in  the  manner  above 
provided.  Where  a  judgment  creditor's  action  is  brought 
by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the 
expense  of  such  action,  notice  of  the  application  to  cancel 
such  lis  pendens  shall  be  given,  as  well  to  the  plaintiff  as  to 
such  other  judgment  creditors  as  shall,  before  the  service  of 
the  notice  of  motion  or  order  to  show  cause,  have  served 
upon  the  attorney  appearing  for  the  defendant  in  whose 
name  the  title  shall  stand  at  the  time  of  the  commencement 
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of  the  action,  a  notice  to  the  effect  that  such  jadgment  cred-' 
itor  elects  to  come  in  and  contribute  to  the  expenses  of  such 
action,  which  notice  shall  also  describe  the  jadgment  by 
giving  the  name  of  the  court  in  which  it  was  recovered, 
such  recovery  and  the  amount  thereof,  and  shall  be  accom- 
panied by  an  affidavit  of  the  judgment  creditor  or  his 
attorney  to  the  effect  that  such  judgment  has  been  duly 
docketed,  giving  the  date  and  place  of  such  docket,  and  that 
an  execution  has  been  issued  thereon  to  the  sheriff  of  the 
proper  county  and  has  been  returned  unsatisfied,  and  the 
amount  claimed  to  be  due  thereon.  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice 
before  the  cancellation  of  such  notice  of  pendency  of  action. 


f  1 675-  Where  a  judgment,  in  an  action  specified  in 
this  title,  allots  to  any  person  a  distinct  parcel  of  real  prop- 
erty, or  contains  a  direction  for  the  sale  of  real  property,  or 
confirms  such  allotment  or  sale,  it  may  nlso,  except  in  a 
case,  where  it  is  expressly  prescribed  in  this  act  that  the 
judgment  may  be  enforced  by  execution,  direct  the  deliv- 
ery of  the  possession  of  the  property  to  the  petson  entitled 
thereto.  It  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  witholds  possession 
from  the  person  thus  declared  to  be  entitled  thereto, 
the  court,  besides  punishing  the  disobedience  as  a 
contempt,  may,  in  its  discretion,  by  order,  require  the 
sheriff  to  put  that  person  into  possession.  Such  an  order 
must  be  executed,  as  if  it  was  an  execution  for  the  delivery 
of  the  possession  of  the  property. 

§  1 676-  Where  a  judgment,  rendered  in  an  action  for 
partition,  for  dower,  or  to  foreclose  a  mort-gage  upon  real 
property,  directs  a  sale  of  the  real  property,  the  officer  mak- 
mg  the  sale  must,  out  of  the  proceeds,  unless  the  judgment 
otherwise  directs,  pay  all  taxes,  assessments,  and  water 
rates,  which  are  liens  upon  the  property  sold  and  redeeiitk 
the  property  sold  from  any  sales  for  unpaid  taxes,  as- 
sessments, or  water  rates,  which  have  not  apparently  be- 
come absolute.  The  sums,  necessary  to  make  those  pay- 
ments and  redemptions,  are  deemed  expenses  of  the  sale, 
within  the  meaning  of  that  expression,  as  used  in  any  pro- 
vision of  article  second,  thir^^  or  fourth  of  this  title. 

§  1677-  Where  real  property,  sold  by  virtue  of  a  judff- 
ment,  rendered  in  an  action  specified  in  the  last  section,  is 
situated  in  a  county,  other  than  that  in  which  the  judgment 
is  entered,  the  judgment  must  be  also  entered  in  the  office 
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of  the  clerk  of  the  county  wherein  the  property  is  sitnated, 
before  the  purchaser  can  be  required  to  pay  the  purchase 
money,  or  to  accept  a  deed.  The  clerk  of  the  latter  county 
must  enter  it  in  the  judgment  book  kept  by  him,  upon  filing 
with  him  a  copy  thereof,  certifidd  by  the  clerk  with  whom  it 
is  entered. 


§  1087.  Con- 
sol.  Act. 
36  Hun,  456. 
10  Daly  831. 
6  Month.  L. 
Bui.  21. 
22  Week. 
Dig.  462. 
3,  N.  Y. 
Snpp.  416. 


§  1678.  [Am'd  1881, 1894,  anrndment  to  take  effect  8fL 
1,  1894.]  A  sale  made  in  pursuance  of  any  provision  of  this 
title,  must  be  at  public  auction  to  the  highest  bidder.  Notice 
of  such  sale  must  be  given  by  the  officer  making  it,  as  pre- 
scribed in  section  fourteen  hundred  and  thirty -four  of  this 
act  for  the  side  by  a  sherifi  of  real  property,  by  virtue  of  an 
execution,  unless  the  property  is  situated  wholly  or  partly  in 
a  city  in  which  a  daily  newspaper  is  published,  and,  in  that 
case,  by  publishing  notice  of  the  sale  in  such  a  daily  paper 
at  least  twice  in  each  week  for  three  successive  weeks,  or  in 
a  weekly  paper  published  in  a  city,  once  in  each  of  the  six 
weeks,  immediately  preceding  the  sale,  or  in  the  city  of  New 
York  or  the  city  of  Brooklyn,  in  two  such  daily  papers. 
Notice  of  the  postponement  of  the  sale  must  be  published  in 
the  paper  or  papers  wherein  the  notice  of  sale  was  pub- 
lished. The  terms  of  the  sale  must  be  made  known  at 
the  sale,  and  if  the  propf rty,  or  any  part  thereof,  is  to  be 
sold  subject  to  the  right  of  dower,  charge  or  lien,  that  fact 
must  be  declared  at  tiie  time  of  the  sale.  If  the  property 
consists  of  two  or  more  distinct  buildings,  farms  or  lots,  they 
shall  be  sold  separately,  unless  otherwise  ordered  by  the 
court ;  and  provided  further  that  where  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  may  be  sold 
together.  .  CLc**.  /?^4l 
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Sales  heretofore  made,  which  would  be  lawful  according 
to  the  terms  of  this  ace,  are,  by  the  act,  declared  valid. 

§  1670.  A  commissioner,  or  other  officer  making  a  sale, 
as  prescribed  in  this  title,  or  a  guardian  of  an  infant  party 
to  the  action,  shall  not,  nor  shall  any  person,  for  his  benefit, 
directly  or  indirectly,  purchase,  or  be  interested  in  the  pur- 
chase of,  any  of  the  property  sold  ;  except  that  a  guardian 
may,  where  he  is  lawfully  authorized  so  to  do,  purdiase  for 
the  benefit  or  in  behalf  of  his  ward.  The  violation  of  this 
section  is  a  misdemeanor ;  and  a  purchase,  made  contrary  to 
this  section,  ia  void. 

§  1680.  Where  a  tenant  for  life,  or  for  a  term  of  years, 
suffers  judgment  to  be  taken  against  him,  by  consent  or  by 
default,  in  an  action  of  ejectment,  or  an  action  for  dower, 
the  heir,  or  person  owning  the  reversion  or  remainder, 
may,  after  the  determination  of  the  particular  estate,  main- 
tain an  action  of  ejectment  to  recover  the  property. 

§  1681.  If,  during  the  pendency  of  an  action  specified   ^aSt^B«i 
in  this  title,  the  defendant  commits  waste  upon,  or  does  any  ^  j^ 

other  damage  to,  the  property  in  controversy,  the  court,  or  isoN.Y.seo 
a  judge  thereof,  may,  upon  the  application  of  the  plaintiff, 
and  due  proof  of  the  facts  b^  affidavit,  grant,  without  notice 
or  security,  an  order,  restraining  him  from  the  commission  of 
any  further  waste  upon  or  damage  to  the  property.  Dis- 
obedience to  such  an  order  may  be  punished,  as  a  contempt 
of  the  court.  This  section  does  not  affect  the  plaintiff's 
right  to  a  permanent  or  a  temporary  injunction  in  such  an 
action. 

§  1682.  If  the  court,  in  which  an  action  relating  to  aoAbb.N.C: 
real  property  is  pending,  is  satisfied  that  a  survey  of  any  of  ''*°* » *. « 
the  property,  in  the  possession  of  either  party,  or  of  a  tl^  ^  -  ^  1  *l  *} 
boundary  line  between  the  parties,  or  between  the  property 
of  either  of  them,  and  of  another  person,  is  necessary  or  ex- 
pedient, to  enable  either  party  to  prepare  a  pleading,  or  pre- 
pare for  trial,  or  for  any  other  proceeding  m  the  action,  it 
may,  upon  the  application  of  either  party,  upon  notice  to 
the  party  in  possession,  make  an  order,  granting  to  the  ap- 
plicant leave  to  enter  upon  that  party's  property,  to  make 
such  a  survey. 

§  1688.  An  order,  made  as  prescribed  in  the  last  sec- 
tion, must  specify,  by  a  description  as  definite  as  may  be, 
the  properUr  or  boundary  line  to  be  surveyed,  and  the  real 
property  of  the  adverse  party,  upon  which  it  is  necessary 
to  enter  for  that  purpose.  A  copy  thereof  must  be  served 
on  the  owner  or  occupant  of  tnat  property,  before  entry 
thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed 
in  the  last  section,  the  party  obtaining  it,  his  necessary  sur- 
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veyors,  servants,  and  agents,  may  enter,  for  the  purpose  of 
making  the  survey,  upon  the  real  property  described  in  the 
order,  and  may  there  make  the  survey  ;  but  each  person  so 
entering  is  responsible  for  any  imnecessary  injury  done  by 
him;  and  the  party  procuring  the  order  is  responsible  for 
such  an  injury,  done  by  any  person  so  entering. 

§  1685.  If  the  defendant,  in  an  action  of  ejectment  or 
an  action  for  dower,  aliens  the  real  property  in  question, 
after  the  filing  of  a  notice,  as  specified  in  section  one  thou- 
sand six  hundred  and  seventy  of  this  act,  and  an  execution 
against  him  for  the  plaintiffs  damages  is  returned  wholly  or 
partly  unsatisfied,  an  action  may  be  maintained  by  the 
plaintiff  against  any  person,  who  has  been  in  i)08se8sion  of 
the  property,  under  the  defendant's  conveyance,  to  recover 
the  unsatisfied  portion  of  the  damages,  for  a  time  not  ex- 
ceeding that,  during  which  he  possessed  the  property. 

N.  §  1686.  Any  action  specified  in  this  title  may  be  main- 
tained by  or  against  an  infant  in  his  own  name ;  and  article 
fourth  of  title  second  of  chapter  fifth  of  this  act  applies  to 
such  an  action,  except  as  otherwise  prescribed  in  sections 
one  thousand  five  hundred  and  thirty-five  and  one  thousand 
five  hundred  and  thirty-six  of  this  act. 

§  1687.  Nothing  contained  in  this  title  is  to  be  con- 
strued, as  to  prevent  the  plaintiff  from  uniting  in  the  same 
complaint  two  or  more  causes  of  action,  in  any  case  speci- 
fied in  section  four  hundred  and  eighty- four  of  this  act, 

§  1 688.  A  special  proceeding  to  recover  real  property 
cannot  be  taken,  except  in  a  case  specially  prescribed  by 
law. 

TITLE  II. 

Actions  relating  to  chattels, 

Abticlb  1.  Action  to  recover  a  chattel. 

2.  Action  to  foreclose  a  lien  upon  a  chattel. 

ARTICLE  FIRST. 
Action  to  becover  a  Chattel. 

§  1896.  Provision  where  a    part 
only  IB  replevied. 

1699.  Plaintiff's  undertakiDg  for 
replevin. 

1700.  How  chattel  to  be  re- 
plevied. 

1701.  Id.;  how  taken  from  a 
bnildins,  etc. 

1702.  Repleviea  chattel ;  how 
kept,  etc. 

1703.  When  defendant  mayex- 
cept  to  sureties;  pro- 
ceedings thereupon. 

1704.  When  defendant  may  re- 
claim chattel ;  proceed* 
ings  thereupon. 

1703.  Sureties :  when  and  bow 
to  jufitify. 


S  1689.  Joinder  of    action  with 
others. 

1690.  When  it  cannot  be  main- 

tained. 

1691.  Id. ;  after  jud^ent  against 

the  plaintiff. 

1692.  Id. ;  by  an  assignee. 
1698.  Jurisdiction,    etc.,   when 

replevin  precedes  sum- 
mons. 

1694.  Plaintiff     may     require 

sheriff  to  replevy. 

1695.  Affidavit  therefor,  before 

commencement   of   ac- 
tion. 

1696.  Id.;  after  commencement 

of  action. 

1697.  Id.;  where  several  chattels 

are  to  be  replevied. 
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%  1706.  When  and  to  whom  sheriff       |  1781.  Takinfif,.etc. ;  how  stated  tn 
must  deliver  chattel.  complaint . 

1707.  Penalty  for  wrong  deliv-  1T22.  Damages,    when    chattel 

ery  by  sheriff.  injurea,  etc.,  by  defend- 

1708.  Undertaking ;     to  whom  ant. 

delivered.  1738.  Answer  of  title  in  thfad 

1709.  Claim  of  title  by  third  per-  person. 

son  ;  proceedings  there-  1724.  Answer  that  property  wa0 

upon.  distrained  doing    dam- 

1710.  Action     against      sheriff  age. 

npon  snch  claim.  1725.  Defendant    may  demand 

1711.  Indemnity      to      sheriff  judgment  for  return. 

against  snch  action.  1726.  Verdict,  etc. ,  what  to  state. 

1712.  When    agent,   etc.,  may  1727.  Substitute  in  certain  cases 

make   affidavit  for  re-  for  finding  as  to  value, 

plevinor  return.  1728.  Verdict,  etc.,  for  part  of 

1713.  Second  and  subsequent  re-  several  chattels;  jndg- 

plevin  ;       proceedings  ment  thereupon. 

thereniK>n.  1729.  Damages  how  ascertained 

1714.  Beplevin  where  order  of  on  default. 

arrest  has  been  granted.  1780.  Final   iudgment ;  docket- 
.1715.  Return,  etc.,  by  Mieriff.  ing  the  same. 

1710.  Id.;  how  compelled.  1781.  Execution;  contents there- 

1717.  Beplevin    papers    to   be  of. 

.        made  part  of  judgment-  1782.  Id. ;    sheriff^s   power  to 

roll,  etc.  take  chattel. 

1718.  Action  not    affected    by  1783.  Action  on    undertaking ; 

failure  to  replevy.  wben  maintainable. 

1719.  When  and  how  plaintiff  1734.  Sheriff's  return   evidcDOO 

may  abandon  his  claim  therein, 

as  to  part  1785.  Injury,  etc.,  no  defence. 

1790.  Title  ;     how    stated     in  1786.  Abatement  and  revival  of 
pleading.  action. 

§  1689.  Nothing  in  this  title  is  to  be  so  construed  as  to 
prevent  the  plaintin  from  uniting  in  the  same  complaint 
*  two  or  more  causes  of  action,  in  any  case  specified  in  sec- 
tion four  hundred  and  eighty-four  of  this  act 

•   §1690.     [^m'dl894.]    An  action  to  recover  a  chattel  can   22  Week, 
not  be  maintained  in  either  of  the  following  cases  :  ^^'  ^^• 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,    so  Hun,  222; 
against  the  plaintiff,  for  the  collection  of  a  tax,  assessment   f  ?*JJ5*.  '*'  * 
or  fine,  isstled  in  pursuance  of  a  statute  of  the  state  or  of  the    7  Misc.' 199. 
United  States ;  unless  the  taking  was,  or  the  detention  is,  ^^^^fyf  lCj2. 
unlawful,  as  specified  in  section  sixteen  hundred  and  ninety-  ' 
five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
unless  it  was  legally  exempt  from  such  seizure,  or  is  ud law- 
fully detained,  as  specified  in  section  sixteen  hundred  and 
ninety-five  of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a   i^n,Y.693. 
warrant  of  attachment,  against  the  property  of  a  person 

other  thttn  the  plaintiff,  and  at  the  time^  of  the  commence- 
ment of  the  action  the  plaintiff  had  not  the  right  to  reduce 
it  into  his  possession. 

§  1691*  Where  a  chattel  is  replevined,  in  an  action  to  re-  123  N.Y.  182. 
cover  the  same,  and  a  final  judgment  awardiug  the  pos- 
session thereof  to  the  defeu  dan  t  is  rendered,  a  subsequent 
action  to  recover  the  same  chattel  cannot  be  maintained  by 
the  plaintiff,  for  the  same  cause  of  action.  Bat  the  judg- 
ment does  not  affect  hii^  right  to  maintain  nn  action  to  re- 

*  So  in  originaL 
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^over  damaeee,  for  taking  or  detaining  the  same  or  any 
other  chattel,  unless  it  was  rendered  against  him  upon  the 
merits. 

§  1698.  An  action  to  recover  a  chattel,  the  title  to  which 
has  been  transferred  to  the  plaintiff,  since  the  wron^ul 
taking,  or  during  the  wrongful  detention  thereof,  with  or 
without  the  damages  sustained  by  the  taking,  withholding, 
or  detention,  may  be  maintained  in  any  case,  where,  except 
for  the  transfer,  such  an  action  might  be  maintained,  by 
the  person  from  or  through  whom  the  plaintiff  derives  title; 
but  not  otherwise. 

§  1693*  Where  a  chattel  is  replevied  before  the  service 
of  the  summons,  as  prescribed  in  this  article,  the  seizure 
thereof  by  the  sheriff  is  regarded  as  equivalent  to  the 
granting  of  a  provisional  remedy,  for  the  purpose  of  giving 
jurisdiction  to  the  court,  and  enabling  it  to  control  the  sub- 
sequent proceedings  in  the  action ;  and  as  equivalent  to  the 
commencement  of  the  action,  for  the  purpose  of  determin- 
ing, whether  the  plaintiff  is  entitled  to  maintain  the  aotion, 
or  the  defendant  is  liable  thereto. 

§  1694.  The  plaintiff  may,  when  the  summons  is  issued, 
or  at  any  time  afterwards,  and  before  the  service  of  a  copy  of 
the  defendant's  answer,  or  where  judgment  is  taken  by  de- 
fault, for  want  of  an  appearance  or  ples^ing,  before  the  entry 
of  the  final  judgment,  cause  the  chattel,  to  recover  which  the 
action  is  brought,  to  be  replevied  by  the  sheriff  of  the  county 
where  it  is  found.  For  that  purpose,  he  must  deliver  to  the 
sheriff  an  affidavit  and  a  written  undertaking,  as  prescribed 
in  the  following  sections  of  this  article,  with  a  written 
requisition,  indorsed  upon  or  annexed  to  the  affidavit,  and 
subscribed  by  his  attorney,  to  the  effect,  that  the  sheriff  is 
required  to  replevy  the  chattel  described  therein.  The 
requisition  may  be  directed  to  the  sheriff  of  a  x>articular 
coimty,  or.  generally,  to  the  sheriff  of  any  county  where 
the  chattel  is  found.   It  is  deemed  the  mandate  of  the  court 

19  Week.  §  1695.  The  affidavit,  to  be  delivered  to  the  sheriff,  as 

Dig.  19S.        prescribed  in  the  last  section,  must  particularly  describe  the 
7  Misc.  199.    chattel  to  be  replevied  ;  and  must  contain  the  following 
allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein ;  the  facts  with  respect  to  which  must  be 
set  forth. 

2.  That  it  is  wrongfullv  detained  by  the  defendant 

8.  The  alleged  cause  of  the  detention  thereof,  according 
to  the  best  knowledge,  information,  and  belief  of  the  person 
making  the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant, 
against  the  plaintiff,  for  the  collection  of  a  tax,  assessment^ 
or  fine,  issued  in  pursuance  of  a  statute  of  the  State,  or  of 
the  United  States  ;  or,  if  it  has  been  taken  under  color  of 
such  a  warrant,  either  that  the  taking  was  unlawful,  by 
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reason  of  defects  in  the  process,  or  other  causes  spedfled* 
or  that  the  detention  is  unlawful  by  reason  of  facts  specified 
which  have  subsequently  occurred. 

5.  That  it  has  not  been  sei7ed  by  virtue  of  an  execution 
or  warrant  of  attachment,  against  the  property  of  the  plain- 
tiff, or  of  any  person  from  or  through  whom  the  plaintiff 
has  derived  title  to  the  chattel,  since  the  seizure  thereof ; 
or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the 
seizure,  by  reason  of  facts  specified,  or  that  its  detention  is 
unlawful,  by  reason  of  facts  specified  which  have  subse- 
quently occurred. 

6.  Its  actual  value. 

§  1696.  But  where  the  affidavit  is  made  after  the  service 
of  the  summons,  the  allegations,  required  to  be  inserted 
therein  by  subdivisions  first  and  second  of  the  last  section, 
must  be  to  the  effect,  that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  action,  was  the  owner  of  the  chattel, 
or  was  entitled  to  the  possession  thereof  by  virtue  of  a 
special  property  therein  ;  and  that  it  was  then  wrongfully 
detained  by  the  defendant,  as  prescribed  in  those  subdi- 
visions. 

§  1697.  Where  the  aflidavit  describes  two  or  more  chat- 
tels of  the  same  kind,  it  must  state  the  number  thereof,  and 
where  it  dt-fecribesa  chattel  in  bulk,  it  must  state  the  weight, 
measurement,  or  other  quantity.  Where  it  describes  two  or 
more  chattels  to  be  replevied,  it  may,  at  the  election  of  the 
plaintiff,  state  the  aggregate  value  of  all ;  or,  separately, 
the  value  of  any  chattel  or  of  any  class  of  chattels,  and  the 
aggregate  value  of  the  remainder,  if  any.  Where  it  states 
separately  the  value  of  one  or  more  chattels  or  classes  of 
chattels,  the  defendant  may  require,  as  prescribed  in  the 
following  provisions  of  this  article,  the  return  of  any  or  all 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  is 
thus  stated,  or  of  the  portion  thereof  which  has  been  re- 
plevied. If  he  procures  such  a  return,  the  remainder  must 
be  delivered  to  the  plaintiff,  except  as  is  otherwise  prescribed 
in  this  article.  * 

§  1698.  The  sheriff  must  replevy  a  smaller  number  or  a 
smaller  quantity,  if  the  whole  of  the  chattel  or  chattels  de- 
scribed in  the  affidavit  cannot  be  found.  In  that  case,  if 
the  aggregate  value  only  is  stated  in  the  affidavit,  the  value 
of  the  entire  chattel  or  class  of  chattels,  as  so  stated,  is  to 
be  deemed  the  value  of  the  part  replevied,  for  the  purposes 
of  the  proceedings  to  procure  a  return  thereof  to  the  de- 
fendant. 

§  1699.  The  undertaking  to  be  delivered  to  the  sheriff, 
v^ith  a  requisition  to  replevy  a  chattel,  must  be  executed 
by  at  least  two  sureties,  who  must  be  approved  by  the 
sheriff.  It  must  be  to  the  effect,  that  the  sureties  are  bound 
in  a  specified  sum,  not  less  than  twice  the  value  of  the 
chattel,  as  stated  in  the  affidavit,  for  the  prosecution  of  the 
action  ;  for  the  return  of  the  chattel  to  the  defendant,  if 


^ 
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possession  thereof  is  adjudged  to  him,  or  if  the  action 
abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant;  and  for  the  payment  to  the  defendant  of 
any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff. 

§  1700.  If  any  chattel,  described  in  the  affidavit,  is  found 
in  the  possession  of  the  defendant,  or  of  his  agent,  the 
sheriff,  to  whom  an  affidavit,  requisition,  and  undertaking 
are  delivered,  as  prescribed  in  the  foregoing  sections  of  this 
article,  must  forthwith  replevy  it,  by  taking  it  into  his  pos- 
session. He  must  thereupon,  without  delay,  serve  on  the 
defendant  a  copy  of  the  affidavit,  requisition,  and  under- 
taking, by  delivering  the  same  to  him  personally,  if  he  can 
be  found  within  the  county;  or,  if  he  cannot  be  so  found, 
to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken ;  or  if  neither  can  be  found  within  the  county,  by 
leaving  the  copy  at  the  usual  place  of  abode  of  either,  with 
a  person  of  suitable  age  and  discretion. 

§  1701.  If  any  chattel,  described  in  the  affidavit,  is 
secured  or  concealed  in  a  building  or  inclosure,  the  sheriff 
must  publicly  demand  its  delivery.  If  it  is  not  delivered, 
pursuant  to  the  demand,  he  must  cause  the  building  or  in- 
closure to  be  broken  open,  and  must  take  the  chattel  into 
his  possession. 

128N.Y.182.  §  1708.  A  sheriff,  who  has  replevied  a  chattel,  must 
retain  it  in  his  possession,  keeping  it  in  a  secure  place,  un- 
til the  person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained,  as  prescribed  in  this  article.  He  must  then 
deliver  it  to  that  person,  upon  request  and  payment  of  his 
lawful  fees,  and  necessary  expenses  for  taking  and  keeping 
it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge  of 
the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 

§  1 703.  Within  three  days  after  the  chattel  is  replevied, 
and  a  copy  of  the  affidavit,  requisition,  and  undertaking  is 
served,  the  defendant,  unless  he  requires  a  return  of  the 
chattel  replevied,  or  of  one  or  more  of  them  where  two  or 
more  chattels  are  replevied,  may  serve  upon  the  sheriff  a 
notice,  that  he  excepts  to  the  plaintiff's  sureties  ;  otherwise 
he  is  deemed  to  have  waived  all  objections  to  them.  Where 
the  defendant  has  not  appeared,  the  notice  must  be  sub- 
scribed either  by  him,  or  by  his  agent  or  attorney.  The 
Eerson  so  subscribing  the  notice  must  add  to  his  signature 
is  office  address,  as  prescribed  by  law,  with  respect  to  a 
notice  of  appearance.  Within  ten  days  after  service  of  such 
a  notice,  the  plaintiff's  attorney  must  serve  upon  the  de- 
fendant's attorney,  or,  if  the  defendant  has  not  appeared, 
r)n  the  sheriff,  notice  of  the  justification  of  the  sureties, 
the  notice  of  justification  is  served  upon  the  sheriff,  he 
must  immediately  serve  it  upon  the  person,  whose  name  is 
subscribed  to  the  notice  of  exception,  in  the  mode  prescribed 
by  law.,  for  service  of  a  paper  upon  an  attorney  in  an  action. 
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§  1704.  The  defendant,  if  he  does  not  except  to  the  n9li.TJB88L 
plaintiff's  sureties;  as  prescribed  in  the  last  section,  msj,  123N.T.182. 
within  the  time  allowed  to  him  for  such  an  exception,  serve 
upon  the  sheriff,  a  notice  that  he  requires  a  return  of  the 
chattel  replevied.     With  the  notice,  he  must  deliver  to  the 
sheriff  the  following  papers : 

1.  An  affidavit,  containing  an  allegation,  either  that  the 
defendant  is  the  owner  of  the  chattel,  or  that  he  is  la^uJJy 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein,  the  facts  with  respect  to  which  must  be 
set  forth. 

2,  An  undertaking,  executed  by  at  least  two  sureties,  to   i  atj  ct 
the  effect  that  they  are  bound,  in  a  specified  sum,  not  less  888. 
than  twice  the  value  of  the  chattel,  as  stated  ia  the  affidavit 

of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  de- 
livery thereof  is  adjudged,  or  if  the  action  abates  in  con- 
sequence of  the  defendant's  death  ;  and  for  the  payment  to 
him  of  any  sum,  which  the  judgment  awards  against  the 
defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  re-  . 
turn  of  the  chattel,  as  prescribed  in  this  section,  the  de- 
fendant must  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  sureties  to  the  undertaking. 

§  1705.  The  justification  of  sureties,  as  prescribed  in 
either  of  the  last  two  sections,  must  take  place,  either  in 
the  county  where  the  chattel  was  replevied,  or  in  the  county 
where  one  of  the  sureties  resides.  The  provisions,  regulating 
the  justification  of  bail,  contained  in  article  third  of  title 
first  of  chapter  seventh  of  this  act,  govern,  except  as  other- 
wise expressly  prescribed  in  this  article,  with  respect  to  the 
notice  of  justification  of  the  sureties;  the  officer  before 
whom  they  must  justify  ;  the  substitution  of  new  sureties 
or  a  new  undertaking ;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking. 
But  after  the  allowance,  the  undertaking  and  examination 
must  be  delivered  to  the  sheriff. 

J  I  1 706.  If  the  defendant  neither  excepts  to  the  plain- 
's sureties,  nor  requires  the  return  of  the  chattel,  within 
tlie  time  prescribed  for  that  purjwse ;  or  if  he  makes  de- 
fault in  serving  notice  of  the  justification  of  his  sureties, 
or  in  procuring  the  allowance  of  his  undertaking ;  or  if  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
duly  procures  the  allowance  of  his  undertaking ;  the  sheriff 
must,  except  in  the  case  specified  in  section  one  thousand 
seven  hundred  and  nine  of  this  act,  immediately  deliver 
the  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the  de- 
fendant has  excepted  to  his  sureties,  makes  default  in  serv- 
ing notice  of  justification,  or  in  procuring  the  allowance  of 
his  undertaking ;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of 
his  undertaking;  the  ^eriff  must  immediately  deliver  the 
phattel  to  the  defendant.     When  the  chattel  is  delivered  by 


r 
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the  sheriff  to  either  party,  as  prescribed  in  this  section,  the 
sheriff  ceases  to  be  responsible  for  the  sufficiency  of  the 
sureties  of  either  party ;  until  then,  he  is  responsible  for 
the  suflaciency  of  the  sureties  of  the  plaintiff  or  of  the  de- 
fendant, as  the  case  may  be. 

§  1707,  A  sheriff,  who  delivers  to  either  party,  without 
the  consent  of  the  other,  a  chattel  replevied  by  him,  except 
as  prescribed  in  the  last  section,  or  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  the  action,  forfeits,  to  the 
party  aggrieved,  two  hundred  and  fifty  dollars  ;  and  is  also 
uable  to  him  for  all  damages  which  he  sustains  thereby. 

§  1708.  Where  the  sheriff  duly  delivers  a  chattel  to 
either  party,  as  prescribed  in  the  last  section  but  one,  he 
must,  at  the  same  time,  deliver,  to  the  adverse  party,  the 
undertaking,  received  by  him  from  the  party  to  whom  the 
chattel  is  delivered,  together  with  the  examination  of  the 
sureties,  and  the  judges  allowance,  if  any. 

8CiT.  Pro.         §  1709.  At  anytime  before  a  chattel,  which  has  been 

26».  replevied,  is  actually  delivered  to  either  party,  if  a  person, 

8Mi8c.  618.    jjQt  n  party  to  the  action,  claims,  as  against  the  defendant, 

^  ^  '^K  ^2.    a  right  to  the  possession  thereof,  existing  at  the  time  when 

it  was  replevied,  an  affidavit  may  be  made  and  delivered  to 
the  ^eriff,  in  his  behalf,  stating  that  he  makes  such  a  claim ; 
specifying  the  chattel  or  chattels  to  which  it  relates,  if  two 
or  more  chattels  have  been  replevied,  and  the  claim  relates 
only  to  part  of  them ;  and  setting  forth  the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the 
i^eriff  may,  in  his  discretion,  before  he  delivers  the  chattel 
to  the  plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of 
the  affidavit,  with  a  notice  that  he  requires  indemnity 
against  the  claim.  If  the  indemnity  is  not  furnished,  within 
a  reasonable  time  after  the  plaintiff  becomes  entitled  to  the 
delivery  of  the  chattel,  the  sheriff  may,  in  his  discretion,  de- 
liver it  to  the  claimant,  without  incurring  any  liability  to 
the  plaintiff,  by  reason  of  so  doing. 

73  ^^R  V*^      §1710,  A  person,  not  a  party  to  the  action,  who  has 

served  an  affidavit,  as  prescribed  in  the  last  section,  may 
maintain  an  action  against  the  sheriff,  who  has  delivered 
the  chattel  to'the  plaintiff,  to  recover  his  damages,  by  rea- 
son of  the  taking,  detention,  or  delivery  of  the  chattel.  But 
the  summons  in  such  an  action  must  be  issued,  within  three 
months  after  the  delivery  of  the  chattel  to  the  plaintiff,  and 
must  be  served,  within  three  months  after  it  is  issued.  An 
action  cannot  be  maintained  against  a  sheriff,  by  a  person 
so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

§  1711.  The  indenmity,  to  be  furnished  to  the  sheriff 
by  the  plaintiff,  as  prescribed  in  the  last  section  but  one, 
must  consist  of  a  written  undertaking  to  him,  executed  by 
at  least  two  sureties,  to  the  effect  that  they  will  indemnify 
him  against  any  liability  for  damages,  costs,  or  expenses,  to 
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be  iDcurred  in  an  action  brought  against  him,  by  the  clafm- 
ant,  or  a  person  deriving  title  from  or  through  the  claim- 
ant, by  reason  of  the  taking  or  detention  oi  the  chattel, 
or  its  delivery  to  the  plaintiff,  not  exceeding  a  sum  to  be 
specified  in  the  undertaking,  which  must  be  at  least  five  hun- 
dred dollars,  and  not  less  than  the  actual  value  of  the  chat- 
tel claimed,  and  two  himdred  and  fifty  dollars  in  addition 
thereto.  Each  of  the  sureties,  besides  possessint^  the  otlier 
qualifications  required  by  law,  must  be  a  freeholder  or  a 
householder  of  the  sheriff's  county.  The  sheriff,  before  de- 
livering the  chattel,  may  require  the  persons  offered  as  sure- 
ties to  submit  to  an  examination,  before  the  officer  who 
takes  the  acknowledgment  of  the  undertaking,  as  where 
persons  are  offered  to  him  as  bail  upon  an  arrest.  The  sure- 
ties are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel 
had  been  levied  upon  by  virtue  of  an  execution. 

§  1718.  The  affidavit,  to  be  delivered  to  the  sheriff  in  6M1«5.476. 
behalf  of  the  plaintiff,  with  a  requisition  to  replevy  a  chat- 
tel, may  be  made  by  the  plaintiff's  agent  or  attorney,  if  the 
material  facts  are  within  his  personal  knowledge  ;  or  if  the 
plaintiff  is  not  within  the  county  where  the  attorney  re- 
sides, or  has  his  office,  or  is  not  capable  of  making  the 
affidavit.  The  affidavit,  to  be  delivered  to  the  sheriff,  either 
in  behalf  of  the  defendant,  with  a  notice  that  he  requires 
the  return  ot  the  chattel,  or  in  behalf  of  a  person,  not  a 
party,  who  makes  a  claim  as  prescribed  in  section  one  thou- 
sand seven  hundred  and  nine  of  this  act,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  per-  * 
sonal  knowledge,  or  if  the  defendant  or  claimant,  as  the 
case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  Where 
the  affidavit  is  made  by  an  attorney  or  agent,  he  must  state 
therein  what  allegations,  if  any,  are  m^e  upon  his  infor- 
mation and  belief ;  and  he  must  set  forth  therein  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  the  affidavit  is  not  made  by  the 
party  or  the  claimant. 

§  1713.  Where  the  sheriff  has  replevied  a  part  only  of 
a  chattel,  or  of  two  or  more  chattels,  described  in  the 
plaintiff's  affidavit,  and  has  served  ux)on  the  defendant  the 
papers  required  upon  such  a  replevin,  the  plaintiff  may,  at 
any  time  before  the  service  of  a  copy  of  the  defendant's 
answer,  or  before  judgement  by  default,  for  want  of  an 
appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same 
alle^tions,  and  a  requisition  and  undertaking,  with  respect 
to  the  part  yet  to  be  replevied,  as  if  the  action  was  brought 
to  recover  tiiat  part  only.  Where  a  second  or  subsequent 
repleirin  is  maoe,  as  prescribed  in  this  section,  the  proceed- 
ijigs  are  the  same,  as  if  a  former  replevin  had  not  been 
niade. 
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§  1714,  Where  an  order  of  arrest  is  granted,  as  pre- 
scribed in  title  first  of  chapter  seventh  of  this  act,  the 
plaintiff's  right  to  a  replevin  is  subject  to  the  following 
regulations : 

1,  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel, 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent 
replevin  of  a  chattel,  with  respect  to  which  the  order  was 
granted,  supersedes  the  order, 

§  1715.  The  sheriff  must,  within  twenty  days  after  he 
has  delivered  a  chattel  replevied  by  him,  to  the  party  en- 
titled to  the  possession  thereof,  or  to  a  third  person,  as 
prescribed  in  this  article,  file  with  the  clerk  the  plaintiff's 
affidavit,  and  the  accompanying  requisition,  with  a  return, 
stating  in  what  manner  he  has  executed  the  latter.  If  he 
has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must 
state  the  cause  of  the  omission. 

g  1716.  If  the  sheriff  fails  to  comply  with  the  last  sec- 
tion, either  part^  may  require  him  so  to  do,  witiiin  ten 
days  after  service  of  a  notice  to  that  effect,  or  to  show 
cause,  at  a  term  of  the  court  designated  in  the  notice,  why 
he  should  not  be  punished  for  a  contempt  of  the  court.  The 
notice  may  be  served  at  any  time  before  final  judgment, 
except  that  it  cannot  be  served  on  the  part  of  the  defend- 
ant, before  answer.  An  omission  to  comply  with  such  a 
notice  is  punishable  as  a  contempt  of  the  court. 

§  1717.  The  plaintiff's  affidavit,  with  the  accompanying 
requisition,  and  the  return  of  the  sheriff,  must  be  made  a 
part  of  the  judgment-roll  in  the  action  ;  and  a  copy  of  each 
of  them  must  be  furnished  to  the  court,  or  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

§  1718.  The  plaintiff  may  proceed  in  the  action,  and 
recover  therein  the  chattel,  or  its  value,  although  he  has 
not  required  the  sheriff  to  replevy  it,  or  the  sheriff  has  not 
been  able  to  replevy  it. 

86  Hon,  68.  §  1719.  Where  part  only  of  two  or  more  distinct  chat- 
tels, specified  in  the  complaint,  has  been  replevied,  the 
plaintiff's  attorney  may,  with  or  before  the  notice  of  trial, 
serve  upon  the  defendant's  attorney  a  notice,  that  he  aban- 
donis  so  much  of  his  claim,  as  relates  to  those  which  have 
not  been  replevied ;  and  thencef6rth  the  proceedings  are 
the  same,  as  if  the  action  had  been  brought  to  recover  only 
.  the  chattels  which  have  been  replevied.  A  copy  of  the 
notice  must  be  furnished  to  the  court,  or  to  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

134 NT  148       I  17 SO.  An  allegation,  in  a  pleading   interposed  by 
'  either  party,  to  the  effect  that  the  party  pleading,  or  a 
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third  person,  was,  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be, 
the  owner  of  the  chattel,  or  that  it  was  then  his  property, 
is  a  sufficient  statement  of  title,  unless  the  right  of  action 
or  defence  rests  upon  a  right  of  possession,  b^  virtue  of  a 
special  property  ;  in  which  case,  the  pleading  must  set 
forth  the  facts,  upon  which  the  special  pmperty  depends, 
80  as  to  show,  that  at  the  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be, 
the  party  pleading,  or  the  third  person,  was  entitled  to  the 
possession  of  the  chattel. 

§  17S1.  Where  the  complaint  contains  a  sufficient  state-  81  Hon,  am 
ment  of  the  plaintiff's  title,  a  general  allegation,  that  the  ^^  ^^' 
defendant  wrongfully  took  the  chattel,  is  sufficient,  with- 
out setting  forth  the  facts,  showing  that  the  taking  was 
wrongful.  Where  the  taking  of  the  chattel  is'  not  com- 
plained of,  but  the  action  is  founded  upon  its  wrongful 
detention,  the  complaint  must  set  forth  the  facts,  showing 
that  the  detention  was  wrongful. 

§  1728.  Where  the  plaintiff  recovers  a  chattel  which  • 
was  injured,  or  otherwise  depreciated  in  value,  while  it  was 
in  the  possession  or  under  the  control  of  the  defendant, 
under  such  circumstances,  that  the  plaintiff  might  recover 
damages  for  the  injury  or  depreciation,  in  an  action 
brought  against  the  defendant  therefor,  he  may  recover  the 
same  damages,  in  an  action  brought  as  prescribed  in  this 
article.  In  that  case,  he  must  set  forth  the  facts  in  his 
complaint,  and  demand  judgment  for  damages  accord- 
ingly. 

§  1723.  The  defendant  .may  hy  answer  defend,  on  the  ^^  cir.  Pro, 
ground  that  a  third  person  was  entitled  to  the  chattel,  with-   187. 
out  connecting  himself  with  the  latter's  title, 

§  1784.  Where  the  defence  is,  that  a  chattel,  to  recover 
which  the  action  is  brought,  was  distrained  doing  damage, 
an  allegation  that  the  defendant,  or  the  person  by  whose 
command  he  acted,  was  then  lawfully  possessed  of  the  real 
property,  and  that  the  chattel  was  distrained,  while  it  was 
doln^  damage  thereupon,  is  sufficient,  without  setting  forth 
the  title  to  the  real  property. 

§  1785.  Where  a  chattel  has  been  replevied  and  de- 
livered to  the  plaintiff,  or  to  a  person  not  a  party  to  the 
action,  as  prescribed  in  the  foregoing  section  of  this  article, 
the  defendant's  attomev  may,  within  the  time  allowed  to 
him  for  the  service  of  a  notice  of  trial,  serve  upon  the 
plaintiff's  attorney,  a  notice,  that  the  defendant  demands 
judgment  for  the  return  of  the  chattel,  or  for  its  value, 
either  with  or  without  damages  for  the  detention  thereof. 
Upon  the  trial,  a  copy  of  such  a  notice  must  be  furnished 
to  the  court  or  referee,  with  a  copy  of  the  summons  and  of 
the  pleadings. 
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27^^'  ^^'       §  1786.  The  verdict,  report,  or  decision  must  fix  the 

68  Nv  V.       dainages,  if  any,  of  the  prevailing  party.     Where  it  awards 

Super*  ct.     to  the  plaintiff  a  chattel,  which  has  not  been  replevied,  or 

?ir  ^  V^   where  it  awards  to  the  prevailing  party  a  chattel,  which  has 

*^^  been  replevied,  and  afterwards  delivered  by  the  sheriff  to 

the  nnsuccessfnl  party,  or  to  a  person  not  a  party,  it  must 

also,  except  in  a  case  specified  in  the  next  section,  fix  (he 

value  of  the  chattel,  at  the  time  of  the  trial. 

68  N.  T.  §  1787,  A  verdict,  report,  or  decision,  in  favor  of  the 

??^a  5^L    defendant,  shall  not  fix  the  value  of  the  chattel,  in  either  of 
(J.&S.)122.   ^jjg  following  cases  : 

1.  Where  the  plaintiff  is  the  general  owner  of  the  chattel ; 
but  it  was  rightfully  distrained  doing  damage,  and  its  value 
is  greater  than  the  damages  sustained  by  the  defendant,  by 
the  injury  for  which  it  was  distrained ;  in  which  case,  those 
damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel, 
but  the  defendant  had  a  special  property  therein,  and  the 
v^ue  of  the  chattel  is  greater  thun  the  value  of  the  special 
property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof ;  in  which  case,  the  value  of  the  special  property, 
or  the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict, 
report,  or  decision  must  set  forth  the  reason,  why  the  value 
of  the  chattel  is  not  fixed. 

116N.Y.170.  §  1788.  Where  the  action  is  brought  to  recover  two  or 
more  chattels,  the  verdict,  report,  or  decision  may  award  to 
one  party  one  or  more  distinct  chattels,  which  can  be  identi- 
fied, and  set  apart  from  the  others,  and  the  residue  to  the  other 
party ;  and,  if  necessary,  the  complaint  must  be  amended 
so  as  to  conform  thereto.  Thie  final  iudgment,  rendered 
thereupon,  must  award  to  each  party  the  same  relief,  with 
respect  to  the  finding  in  his  favor,  as  if  separate  judgments 
were  rendered  ;  except  that,  where  each  party  is  entitled  to 
an  absolute  award  of  a  sum  of  money,  against  the  other,  the 
smaller  sum  must  be  deducted  from  the  greater,  and  the 
balance  only  must  be  awarded. 

I  1789.  Where  the  plaintiff  is  entitled  to  judgment  by 
default,  for  want  of  an  appearance  or  pleading,  the  court, 
to  which  he  applies  for  judgment,  may  ascertain  and  deter- 
mine the  damages  to  which  he  is  entitled,  and  the  value  of 
the  chattel,  if  necessary ;  or  may  direct  a  reference,  or  a  writ 
of  inquiry,  for  that  purpose. 

63  N.  Y.  §  1 730.  Final  judgment  for  the  plaintiff  must  award  to 

Super.  Ct.     him  possession  of  the  chattel  recovered  by  him,  with  his 

?i«ac'^476-  ^^"^ftg^s,  if  any.    If  a  chattel  recovered  was  not  replevied, 

7  Id.  671;  s'  or  if,  after  it  was  replevied,  it  was  delivered  to  the  defend- 

id  609.         ant,  or  to  a  person  not  a  party,  as  prescribed  in  this  article, 

the  final  judgment  must  also  award  to  the  plaintiff  the  sum 

fixed  as  the  value  thereof,  to  be  paid  by  the  defendant,  if 

possession  thereof  is  not  delivered  to  the  plaintiff.    If  the  de- 
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fendant  has  demanded  judgment  for  the  tettim  of  a  chattel, 
which  was  replevied,  and  afterwards  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party,  as  prescribed  in  this  article, 
final  judgment  in  his  favor  therefor  must  award  to  him  pos- 
session thereof,  with  his  damages,  if  any  ;  and  it  must  also 
award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid  by 
tlie  piaintift,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  section  one  thou- 
sand seven  hundred  and  twenty-seven  of  this  act,  final  judg- 
ment in  favor  of  the  defendant  must  award  to  him  the  sum, 
fixed  as  therein  specified,  and,  if  it  is  not  collected,  the  de- 
livery of  the  chattel ;  or,  if  the  chattel  has  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  that  he 
is  entitled  to  possession  thereof,  until  the  sum  so  awarded 
is  collected,  or  otherwise  paid.  The  judgment  may  be 
docketed,  and  the  docket  thereof  creates  a  lien,  as  if  it  was 
a  judgment  for  the  full  amoimt  of  the  money,  including 
costs,  which  it  awards,  either  absolutely  or  conditionally. 

§  1731.  An  execution  for  the  delivery  of  the  possession  186K.Y.  430. 
of  a  chattel,  and  to  satisfy,  out  of  the  property  01  the  judg- 
ment  debtor,    a  sum  of   money  contingently  awarded 
against  him,  must  contain,  in  addition  to  the  other  matters 
prescribed  by  law,  the  following  directions  : 

1.  Where  the  judgment  is  rendered  in  favor  of  the  de- 
fendant, in  a  case  specified  in  section  one  thousand  seven 
hundred  and  twenty-seven  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff,  before  the  delivery,  pays  to 
him  the  sum  of  money  awarded  to  the  defendant,  with  in* 
terest  and  the  sheriff's  fees  ;  and,  in  case  the  chattel  cannot 
be  found  within  his  county,  then  to  satisfy  that  sum  out  of 
the  property  of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum 
of  money,  if  possession  of  the  chattel  is  not  delivered  to  the 
prevailing  party,  the  execution  must  require  the  sheriff,  if 
the  chattel  cannot  be  found  within  his  county,  to  satisfy 
the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the 
property  of  the  party  against  whom  the  judgment  is  j:^-» 
dered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property, 
as  prescribed  in  this  section,  must  be  in  the  form  required 
by  law  for  a  like  direction,  where  an  execution  against 
property  is  issued  upon  a  judgment  for  a  sum  of  money. 

§  1732.  For  the  purpose  of  taking  possession  of  a  chat- 
tel, hy  virtue  of  such  an  execution,  the  powers  of  the 
sheriff  are  the  same,  as  where  he  is  required  to  replevy  a 
chattel. 

§  1 733.  A  plaintiff,  who  has  recovered  a  final  judgment, 
cannot  maintain  an  action  against  the  sureties  in  an  under- 
taking, given  in  behalf  of  the  defendant  to  procure  a  return 
of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has 
been  arrested,  until  after  the  return,  wholly  or  partly  un- 
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satisfied  or  unexecuted,  of  an  execution  in  his  fayor  for  tlie 
delivery  of  the  possession  of  the  chattel,  or  to  satiEEfv  a  sum 
of  money  out  of  the  property  of  the  defendant,  or  for  both 
purposes,  as  the  case  requires.  A  defendant,  who  has  re- 
covered a  final  judgment,  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff's  undertaking,  ^ven  to  procure 
a  replevin,  until  after  a  like  return  of  a  similar  execution 
against  the  plaintiff. 

§  1734.  In  such  an  action  against  the  sureties,  the  sher- 
iff's return  to  the  execution  is  presumptive  evidence  of  a 
failure  to  deliver,  or  to  return  a  chattel,  or  to  pay  a  sum  of 
money,  according  to  the  terms  of  the  undertaking. 

§  1735.  It  is  not  a  defence  to  such  an  action,  that  the 
chattel  was  injured  or  destroyed,  after  it  was  replevied, 
unless  the  injury  or  destruction  was  effected  by  the  act,  or 
With  the  consent  of  the  plaintiff  in  the  action,  or  occurred 
after  the  chattel  was  taken  by  virtue  of  the  execution. 

§  1736.  In  an  action  to  recover  a  chattel,  the  cause  of 
action  survives  or  continues,  not  withstanding  the  death  of 
either  party,  in  favor  of  or  against  his  executor  or  admin- 
istrator. Where  the  court  makes  an  order,  directing 
the  abatement  of  such  an  action,  as  prescribed  in  section 
seven  hundred  and  sixty-one  of  this  act,  an  action  may  be 
maintained,  upon  an  undertaking,  given  for  the  purpose  of 
procuring  a  delivery  or  return  of  a  chattel,  as  &  final 
judgment,  awarding  to  the  adverse  party  possession 
thereof,  had  been  rendered  in  the  first  action,  and  an  exe- 
cution thereupon  had  been  returned  unexecuted  and  un- 
satisfied ;  except  that  damages  cannot  be  recovered  therein 
for  a  wrongful  taking,  withholding,  or  detention.  An  ac- 
tion to  recover  the  chattel  cannot  be  maintained,  after  an 
action  has  been  commenced  upon  an  imdertaking,  as  pre- 
scribed in  this  section. 
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Action  to  Fohkclose  a  Lien  upon  a  Chattei.. 


S  1739.  Jndement. 

1740.  Action  in  inferior  covuC 

1741.  Application  of  this  artlcld. 


S  1787.  Action ;  when  and  in  what 
coarts  maintainable. 
1788.  Warrant  to  eeize  chattel ; 
proceedings  thereupon. 

§  1787.  An  action  may  be  maintained  to  foreclose  a  lien 
upon  a  chattel,  for  a  sum  of  money,  in  any  case  where  such 
a  lien  exists  at  the  commencement  of  the  action.  The  action 
may  be  brought  in  any  court,  of  record  or  not  of  record, 
which  would  have  jurisdiction  to  render  a  judgment,  in  an 
action  founded  upon  a  contract,  for  a  sum  equal  to  the 
amoimt  of  the  lien. 

§  1738.  [Am'd  1895,  amendment  io  take  ^ed  Januar*j  1, 
1896.  ]  Where  the  action  is  brought  in  the  supreme  court* 
the  city  oonrt  of  the  city  of  New  York  or  a  county  court,  if 
the  plaintiff  is  not  in  possessioa  of  the  chattel*  a  ynxsuA 
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may  be  granted  by  the  court  or  a  judge  thereof,  commnnd- 
ing  the  sbeiiff  to  seize  the  chattel,  and  safely  keep  it  to  abide 
the  finaljudginent  in  the  action.  The  proyisions  of  title 
third  of  chapter  seven  of  this  act  apply  to  such  warraDt,  and 
to  the  proceediugs  to  procure  it  and  ufter  it  has  been  issued, 
as  if  jt  was  a  warrant  of  attachment  except  as  otherwise  ex- 
pressly prescribed  in  this  article. 

§  1739.  In  an  action  brought  in  a  court  specified  in  the 
last  section,  final  judgment,  in  favor  of  the  plaintiff,  must 
specify  the  amount  of  the  lien,  and  direct  a  sale  of  the  chat- 
tel to  satisfy  the  same  and  the  costs,  if  any,  by  a  referee 
appointed  thereby,  or  an  officer  designated  therein,  in  like 
manner  as  where  a  sheriff  sells  personal  property  by  virtue 
of  an  execution ;  and  the  application  by  him  of  the  pro- 
ceeds of  the  sale,  less  his  fees  and  expenses,  to  the  payment 
of  the  amount  of  the  lien,  and  the  costs  of  the  action.  It 
must  also  provide  for  the  payment  of  the  surplus  to  the 
owner  of  the  chattel,  and  for  the  safe  keeping  of  the  surplus, 
if  necessary,  until  it  is  claimed  by  him.  If  a  defendant, 
upon  whom  the  summons  is  personally  served,  is  liable  for 
the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

§  1740.  Where  the  action  is  brought  in  a  court,  other  §  laao.  Con 
than  one  of  those  specified  in  the  last  section  but  one,  if  the  sol.  Act. 
plaintiff  is  not  in  possession  of  the  chattel,  a  warrant,  com- 
manding the  proper  officer  to  seize  the  chattel,  and  safely 
keep  it  to  abide  the  judgment,  maybe  issued,  in  like  man- 
ner as  a  warrant  of  attachment  may  be  issued  in  an  action 
founded  upon  a  contract,  brought  in  the  same  court ;  and 
the  provisions  of  lawr  applicable  to  a  warrant  of  attach- 
ment, issued  out  of  that  court,  apply  to  a  warrant,  issued 
as  prescribed  in  this  section,  and  to  the  proceedings  to  pro- 
cure it,  and  after  it  has  been  issued ;  except  as  otherwise 
specified  in  the  judgment.  A  judgment  in  favor  of  the 
plaintiff,  in  such  an  action,  must  correspond  to  a  judgment, 
rendered  as  prescribed  in  the  last  section,  except  that  it 
must  direct  the  sale  of  the  chattel  by  an  oiflcer  to  whom  an 
execution,  issued  out  of  the  court,  may  be  directed  ;  and 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary, 
to  the  county  treasurer,  for  the  benefit  of  the  owner. 

S  1 74 1  •  This  article  does  not  affect  any  existing  right  or 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel,  without 
action ;  and  it  does  not  apply  to  a  case,  where  another  mode 
of  enforcing  a  Hen  upon  a  chattel  is  specially  prescribed 
by  law. 
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CHAPTER  XV. 

SPECIAL  PROVISIONS,  REGULATING  OTHER 
PARTICULAR  ACTIONS  AND  RIGHTS  OF 
ACTION,  AND  ACTIONS  BY  OR  AGAINST 
PARTICULAR  PARTIES. 

TITLE    I. — Matrtmontal  actions. 

TITLE  II. — Actions  relating  to  a  corporation. 

TITLE  III. — Actions  relating  to  the  estate  cf  a 

DECEDENT. 

TITLE  lY.— Other   special  actions  and   rights  of 

action. 

TITLE  V. — Other  actions  by  or  against  particular 

parties. 

TITLE  I. 

Matrimonial  auctions, 

AbtxCub  1.  Action  to  annnl  a  TOid  or  voidable  marriage. 

2.  Action  for  a  divorce. 

3.  Action  for  a  separation. 

4.  Provisions  applicable  to  two  or  more  of  the  actions  speci- 

fied in  this  title. 

ARTICLE  FIRST. 
Action  to  annul  a  votD  or  voidable  Mabriage. 

1 1743.  Action  by   woman,  mar-       $  1760.  Action  on  the  isronnd  of 

ried  under  16,  to  annul  force,  fraad,  etc. 

marriage.  1751.  Custody,       maintenance, 

1748.  In  what  other  cases  mar-  etc.,  of  Issne  of  such  a 

riage  may  be  annolled.  '     marriage. 

1744.  Action    when  party   was  176S.  Action  on  the  gioand  of 

undef  the  age  of  consent.  physical  incapacity. 

1746.  Id. ;  when  former  husband  1763.  Certain  proceedings  regu- 

or  wife  was  living.  lated  in  action  to  annul 

1746.  Id.  :  where  party  was  an  marriage. 

idiot.  1754.  Judgment      annolling    a 

1747.  Id.  ;   where  party  was  a  marriage  ;  how  far  con- 

lunatic,  elusive. 

1748.  Action  by  next  friend  of  1765.  How  next  friend  of  infant, 

idiot  or  lunatic.  lunatic,  etc.,  allowed  lo 

1740.  Issue  ;    when   entitled  to  sue,  etc. 

succeed,  etc. 

§  1748.  [AnCd  18S7.]  An  action  may  be  maintained  by 
the  woman  to  procure  a  judgment  declaring  a  marriage 
contract  void,  and  annulling  the  marriage,  under  the  fol- 
lowing circumstances  : 

I.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen 
years,  at  the  time  of  the  marriage. 

II,  Where  the  marriage  took  place  without  the  consent 
of  her  father,  mother,  guardian  or  other  person  having  tho 
legal  charge  of  her  person, 

I IL  Wh ere  it  was  not  followed  by  consummation  or  cohab- 
itation,  and  was  not  ratified  by  any  mutual  assent  of  the 
parties  after  the  plaintiff  attained  the  age  of  sixteen  years. 
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§  1743.  An  action  may  also  be  maintained  to  procure  a  in  3-/1  ^37 
judgment,  declaring  a  marriage  contract  void  and  annulling 
iheTnarriage  for  either  of  the  following  causes,  existing  at 
the  time  of  the  marriage  : 

1.  That  one  or  both  of  the  parties  had  not  attained  the 
age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties 
was  living,  and  that  the  marriage  with  the  former  husband 
or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by 
force,  duress,  or  frauds 

5.  That  one  of  the  parties  was  physically  Incapable  of 
entering  into  the  marriage  state.  But  an  action  can  be 
maintained,  under  this  subdivision,  only  where  the  inca- 
pacity continues,  and  is  incurable. 

§  1 744.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  had  not  atiained  the  age  of  legal 
consent,  may  be  maintained  by  the  infant,  or  by  either 
parent  of  the  infant,  or  by  the  guardian  of  the  infant's 
person  ;  or  the  court  may  allow  the  action  to  be  maintained 
by  any  person,  as  the  next  friend  of  the  infant.  But  a 
marriage  shall  not  be  annulled,  at  the  suit  of  a  party  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or 
where  it  appears  that  the  parties,  for  any  time  after  they 
attained  that  age,  freely  cohabited  as  husband  and  wife. 

§  1745.  [AnCd  1882.]  An  action  to  annul  a  marriage,  siAbb.N.C. 
upon  the  ground  that  the  former  husband  or  wife  of  one  of  ''*• 
the  parties  was  living,  the  former  marriage  being  in  force, 
may  be  maintained  by  either  of  the  parties  during  the  life- 
time of  the  other,  or  by  the  former  husband  or  wife. 
Where  it  appears,  and  the  judgment  determines,  that  the 
subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the  full  belief  that 
the  former  husband  or  wife  was  dead,  or  without  any 
knowledge  on  the  part  of  the  innocent  party  of  such  former 
marriage,  the  issue  of  the  subsequent  mar nage,  bom  or  be- 
gotten before  the  final  judgment,  are  deemed  for  all  pur- 
poses the  legitimate  children  of  the  parent  who  at  the  time 
of  the  marriage  was  competent  to  contract,  and  are  entitled 
to  succeed  as  such,  in  the  same  manner  as  other  legitimate 
children,  to  the  real  and  personal  estate  of  said  parent ; 
and  the  issue  so  entitled  must  be  specified  in  the  judgment, 
and  the  innocent  party  must  be  awarded  their  custody,  and 
he  or  she  is  entitled  to  appoint  a  guardian  of  their  persons 
by  wilL 

This  section  shall  be  construed  to  extend  to  all  cases  where 
the  judgment  or  decree  of  nullity  of  such  subsequent  mar- 
riage is  rendered  after  the  passage  of  this  act  whether  such 
subsequent  marriage  was  contracted  before  ox  after  the 
passage  hereof. 
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§  1746.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  thereto  was  an  idiot,  may  be  main- 
tained, at  any  time  during  the  lifetime  of  either  party,  by 
any  relative  of  the  idiot,  who  has  an  interest  to  avoia  the 
marriage. 

§  1747.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  thereto  was  a  lunatic,  may  be  main- 
tained, at  any  time  during  the  continuance  of  the  lunacy, 
or,  after  the  death  of  the  lunatic  in  that  condition,  and 
during  the  life  of  the  other  party  to  the  marriage,  by  any 
relative  of  the  lunatic,  who  has  an  interest  to  avoid  the 
marriage.  Such  an  action  may  also  be  maintained  by  the 
lunatic,  at  any  time  after  restoration  to  a  sound  nind  ;  but, 
in  that  case,  the  marriage  shall  not  be  annulled,  if  it  appears 
that  the  parties  freely  cohabited  as  husband  and  wife,  after 
the  lunatic  was  restored  to  a  soimd  mind. 

§  1 748.  Where  no  relative  of  the  idiot  or  lunatic  brings 
an  action  to  annul  the  marriage,  as  prescribed  in  either  of 
the  last  two  sections,  the  court  may  allow  an  action  for  that 
purpose  to  be  maintained,  at  any  time  during  the  lifetime 
of  both  the  parties  to  the  marriage,  by  any  person  as  the 
next  friend  of  the  idiot  or  lunatic.  But  this  section  does 
not  apply,  where  the  marriage  mi^ht  have  been  annulled, 
at  the  suit  of  the  lunatic,  as  prescribed  in  the  last  section. 

§  1749.  A  child  of  a  marriage,  which  is  annulled  on 
the  ground  of  the  idiocy  or  lunacy  of  one  of  its  parents,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  the  parent 
who  is  of  sound  mind. 

8  Misc.  590.  §  1760.  An  action  to  annul  a  marriage,  on  the  ground 
that  the  consent  of  one  of  the  parties  thereto  was  obtained 
by  force,  duress,  or  fraud,  may  be  maintained,  at  any  time, 
by  the  party  whose  consent  was  so  obtained.  Such  an  ac- 
tion may  also  be  maintained,  during  the  life-time  of  the 
other  party,  by  the  parent  or  the  guardian  of  the  person  of 
the  party,  whose  consent  was  so  obtained,  or  by  any  relative 
of  that  party,  who  has  an  interest  to  avoid  the  marriage. 
But  a  marriage  shall  not  be  annulled  on  the  ground  of  force 
or  duress,  if  it  appears  that,  at  any  time  iSfore  the  com- 
mencement of  the  action,  the  parties  thereto  ToluntarilT 
cohabited  as  husband  and  wife ;  or  on  the  ground  of  fraud, 
if  it  appears  that,  at  any  time  before  the  commencement 
thereof,  the  parties  voluntarily  cohabited  as  husband  and 
wife,  with  a  full  knowledge  of  the  facts  constituting  the 
fraud. 

§  1751.  The  court  must,  upon  the  application  of  the 
plaintiff,  award  the  custody  of  the  children  of  a  marriage, 
which  is  annulled  on  the  ground  of  force,  duress,  or  fraud, 
to  the  innocent  parent,  unless  it  appears  that  the  latter  is 
unfit,  for  any  reason,  to  have  the  custody  of  one  or  more 
of  the  children,  in  which  case  the  court  must  give  such  di- 
rections relating  thereto,  as  the  interests  of  the  child  or 
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children  require.  The  judgment  may  make  proyision  foi 
the  education  and  maintenance  of  the  children,  out  of  the 
property  of  the  guilty  parent. 

§  1 752.  [Am*d  1895.1  An  action  to  annul  a  marriage,  on 
the  ground  that  one  of  the  parties  was  physically  incapable 
of  eutering  into  the  marriage  state,  may  be  maintained  by 
the  iujured  party  against  the  party  whose  iucapacity  is 
alleged;  or  such  an  action  may  be  maintained  by  the  party 
w^io  was  incapable  against  the  other  party,  provided  the  in- 
capable party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  fiye 
years  have  expired  since  the  marriage. 

§  1753.  In  an  action  brought  as  prescribed  in  this  ar- 
ticle, a  final  judgment,  annulling  the  marriage,  shall  not  be 
rendered  by  default,  for  want  of  an  appearance  or  pleading, 
or  upon  the  trial  of  an  issue,  without  proof  of  the  facts, 
upon  which  the  allegation  of  nullity  is  founded.  And  the 
declaration  or  confession  of  either  party  to  the  marriage 
is  not  alone  sufficient  as  proof ;  but  other  satisfactory  evi- 
dence of  the  facts  must  be  produced.  In  such  an  action, 
except  where  it  isfounded  upon  an  allegation  of  the  physi- 
cal incapacity  of  one  of  the  parties  thereto,  the  court  must, 
upon  the  application  of  either  of  the  parties,  make  an  or- 
der directing  the  trial,  by  a  jury  of  all  the  issues  of  fact ; 
or  it  may,  of  its  own  motion,  make  an  order  directing  the 
trial,  by  a  jury,  of  one  or  more  issues  of  fact ;  for  which 
purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled,  as  prescribed  in  section  nine  hundred  and  seventy 
of  this  act. 

§  1754.  A  final  judgment,  annulling  a  marriage,  ren- 
dered during  the  life-time  of  both  the  parties,  is  conclusive 
evidence  of  the  invalidity  of  the  marriage,  in  every  court, 
of  record  or  not  of  record,  in  any  action  or  special  pro- 
ceeding, civil  or  criminal.  Such  a  judgment,  rendered 
after  the  death  of  either  party  to  the  marriage,  is  conclu- 
sive only  as  against  the  parties  to  the  action,  and  those 
claiming  under  them. 

§  1 755.  An  order,  allowing  a  person  to  maintain  an  ac- 
tion, as  the  next  friend  of  an  infant,  as  prescribed  in  sec- 
tion one  thousand  seven  hundred  and  forty-four  of  this 
act,  or  as  the  next  friend  of  an  idiot  or  lunatic,  as  prescribed 
in  section  one  thousand  seven  hundred  and  forty- eight  of 
this  act,  may  be  granted  by  the  court,  in  its  discretion,  with- 
out notice,  or  upon  notice  to  such  persons  and  in  such  a 
manner,  as  it  deems  proper.  A  motion  to  vacate  such  an 
order  must  be  made  at  a  term  held  by  the  judge  who 
granted  it,  unless  he  is  dead,  out  of  office,  or  unable  to  hear 
It  by  leason  of  sickness  or  otherwise  ;  or  unless  he  expressly 
directs  it  to  be  heard  at  a  term  held  by  another  judge.  But 
where  such  an  order  has  been  granted,  the  court,  to  which 
application  for  final  judgment  is  made,  may  dismiss  the 
complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  mamage,  if  plaintiff,  would  be  entitled  to 
judgment. 
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ARTICLE  SECOND. 
Action  for  a  Divobce. 

S  1756.  In  what  cases  action  may  $  1759.  Regulations  when  action 

be  mairtained.  brought  by  wife. 

1757.  Answer  ;    mode  of  trial ;  17(30.  Id.  ;  when  action  brought 

i'ndgment  by  default.  by  husband, 

len  divorce  denied,  al-  1761.  Marriage  after  divorce  for 

though  adultery  proved.  adultery.                    • 

118N.Y.54«.  g  1756.  In  either  of  the  following  cases,  a  husband  or 
a  wife  may  maintain  an  action,  against  the  other  party  to 
the  marriage,  to  procure  a  judgment,  divorcing  the  parties 
and  dissolving  the  marriage,  by  reason  of  the  defendant's 
adulteiy : 

1.  Where  both  parties  were  residents  of  the  State,  when 
the  offence  was  committed. 

2.  Where  the  parties  were  married  within  the  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when 
the  offence  was  committed,  and  is  a  resident  thereof,  when 
the  action  is  commenced. 

4.  Where  the  offence  was  committed  within  the  State, 
and  the  injured  party,  when  the  action  is  commenced,  is  a 
resident  of  the  State. 

78  Hun,  610.  §  1757.  The  answer  of  the  defendant  may  be  made, 
without  verifying  it,  notwithstanding  the  venfication  of 
the  complaint.  If  the  answer  puts  in  issue  the  allegation 
of  adultery,  the  court  must,  upon  the  application  of  either 
party,  or  it  may,  of  its  own  motion,  make  an  order  direct- 
ing the  trial,  by  a  jury,  of  that  issue ;  for  which  purpose, 
the  questions  to  be  tried  must  be  prepared  and  sett)^,  as 
prescribed  in  section  nine  hundred  and  seventy  of  this  act. 
If  the  answer  does  not  put  in  issue  the  allegation  of  adul- 
tery, or  if  the  defendant  makes  default  in  appearing  or 
pleading,  the  plaintiff,  before  he  is  entitled  to  judgment, 
must  nevertheless  satisfactorily  prove  the  material  allega- 
tions of  his  complaint,  and  also,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court 
of  the  State  of  competent  jurisdiction,  against  him  in  favor 
of  the  defendant  for  a  divorce  upon  the  ground  of  adultery. 

§  1758.  In  either  of  the  following  cases,  the  plaintiff 
is  not  entitled  to  a  divorce,  although  the  adultery  is  estab> 
lished  : 

1.  Where  the  offence  was  committed  by  the  procurement 
or  with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the 
plaintiff.  The  forgiveness  may  be  proved,  either  alfirma- 
tively,  or  hy  the  voluntaiy  cohabitation  of  the  parties,  with 
the  knowledge  of  the  fact. 

8.  Where  there  has  been  no  express  forgiveness,  and  no 
voluntary  cohabitation  of  the  parties,  but  the  action  was 
not  commenced  within  five  years  after  the  discovery,  by 
the  plaintiff,  of  the  offence  charged. 
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4.  Where  the  plaintiff  has  also  been  guilty  of  adnltery, 
under  such  circumstances,  that  the  defendant  wonld  have 
been  entitled,  if  innocent,  to  a  divorce. 

§  1759.     [Am'd  1894,  1895.]    Where  the  action  is  brought  l»N.T.«6d. 
by  the  wife,  the  following  regulations  apply  to  the  proceedingn : 

1.  The  legitimacy  of  any  child  of  the  matria^e,  born  or 
begotten  before  the  commencement  of  the  action,  is  not 
affected  by  the  judgment  dissolving  the  marriage. 

2.  The  court  may.  in  the  final  judgment  dissolving  the 
marriage,  require  the  defendant  to  provide  Ruitably  for  the 
education  and  maintenance  of  the  children  of  tbe  mairiage, 
and  for  the  support  of  plaintiff,  as  justice  requires,  having 
regard  to  the  circumstances  of  the  respective  parties;  and 
may,  by  order,  upon  the  application  of  either  party  to  tbe 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment,  vary  or  modify  such  a  direction.  But  no  such 
application  shall  be  made  by  a  defendant  unless  bave  to 
make  the  same  shall  have  been  previously  granted  by  the 
court  by  order  made  upon  or  without  notice  as  the  ccurt  in 
its  discretion  may  deem  proper  after  presentation  to  the 
court  of  satisfactory  proof  thnt  justice  requires  that  such  an 
application  should  be  entertained. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the 
marriage,  the  plaintiff  is  the  owner  of  any  real  property; 
or  iias,  ia  her  possession,  or  under  her  control,  any  per- 
sonal prop  e'-ty,  or  thing  in  action,  which  was  left  with  her 
bjr  the  defendant,  or  acquired  by  her  own  industry,  or 
given  to  her  by  bequest  or  otherwise;  or  if  she  is  or  may 
thereafter  become  entitled  to  any  property,  by  the  decease 
of  a  relative  intestate,  the  defendant  shall  not  have  any  in- 
terest therein ,  absolute  or  contii}gent,befcre  or  after  her  death. 

4.  Where  final  judgment  is  n  ndered  dissolving  the  mar- 
riage, the  plaintiff's  inchoate  right  of  dower,  in  any  real 
property,  of  which  the  defendant  then  is  or  was  theretofore 
seized,  is  not  fiffected  by  the  judgment. 

§  1760*     Where  the  action  is  brought  by  the  husband,  the  118  NT.  549. 
following  re;;ulations  apply  to  the  proceedings : 

1.  Tae  legitimacy  of  a  child,  born  or  begotten  before  the 
commission  of  tbe  offence  charged,  is  not  affected  by  a  judg- 
ment dissolving  the  marriage;  but  the  legitimacy  ol  any 
other  child  of  the  wife  may  be  determined,  as  one  of  the  is- 
snes  in  the  action.  In  the  absence  of  proof  to  the  contrary, 
the  legitimacy  of  all  the  children,  begotten  before  the  com- 
mencement of  the  action^  must  be  presumed. 

2.  Ajadd^ment  dissolving  the  marriage  does  not  impair,  or 
otherwl9e  affect,  the  plaintiff's  rights  and  interests,  in  and 
to  any  real  or  personal  property,  ^hich  the  defendant  owns 
or  po39esse),  when  the  judgment  is  rendered. 

3.  Where  j  udgm  ent  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  the  plaint  iff 't  real 
property,  or  to  a  distributive  share  in  his  personal  pro jeity. 

§  1761*     Where  a  marriage  is  dissolved  as  prescribed  in  g  Abb.K.  0. 
this  article,  the  plaintiff  may  marry  again,  during  the  life-  400. 
time  of  the  deiendant;  but  a  defendant,  adjudged  to  be  guilty 
of  adultery,  shall  not  marry  again,  until  the  death  of  the 
plaintiff.     But  this  section  does  not  prevent  the  remarriage 
of  th  e  parties  to  the  action. 
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ARTICLE  THIRD. 
Action  for  a  Sepabation. 

I  176S.  For  what  caoBes  action  plaintifTs  miscondact 

may  be  maintained.  §  17G6.  Support,  maintenance,  etc, 

1768.  Id.;  in  what  cases.  or  wife  and  children. 

1764.  Rednisites  of  complaint  1767.  Judgment    for    separation 

1765.  Defendant    may   set  up  may  be  revoked. 

JJN.  Y.2M.       §  1762.  In  either  of  the  cases  specified  in  the  next  sec- 
C.  IW8.  *^^^'  *^  action  may  be  maintained,  by  a  husband  or  wife, 

110N.Y.188.  against  the  other  party  to  the  marriage,  to  procure  a  judg- 
ment, separating  the  parties  from  bed  and  board,  forever, 
or  for  a  limited  time,  for  either  of  the  following  causes : 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by 
the  defendant. 
38  N.  T.  2.  Such  conduct,  on  the  pnrt  of  the  defendant  towards 

State  itep.   the  plaintiff,  as  may  render  it  unsafe  and  improper  for  the 
*^     former  to  cohabit  with  the  latter. 

8.  The  abandonment  of  the  plaintiff  by  the  defendant. 
4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of 
the  defendant  to  provide  for  her. 

iaON.T.486.  §  1763.  Such  an  action  maybe  maintained,  in  either 
of  the  following  cases : 

1 .  Where  both  parties  are  residents  of  the  State,  when 
the  action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and 
the  plaintiff  is  a  resident  thereof,  when  the  action  is  com- 
menced. 

8.  Where  the  parties,  having  been  married  without  the 
State,  have  become  residents  of  the  State,  and  have  con- 
tinued to  be  residents  thereof  at  least  one  year ;  and  the 
plaintiff  is  such  a  resident,  when  the  action  is  commenced. 

g  1764.  The  complaint  in  such  an  action  must  specify 
particularly  the  nature  and  circumstances  of  the  defend- 
ant's misconduct,  and  must  set  forth  the  time  and  place  of 
each  act  complained  of,  with  reasonable  certainty. 

17  Abb.  N.       §  1765.  The  defendant  may  set  up,  in  iiistification,  the 
C.  286.  misconduct  of  the  plaintiff ;  and  if  that  defence  is  estab- 

lished to  the  satisfaction  of  the  court,  the  defendant  is  en- 
titled to  judgment. 

91  N.Y.  281.  §  1766.  Where  the  action  is  brought  by  the  wife,  the 
court  may,  in  the  final  jud^ent  of  separation,  give  such 
directions,  as  the  nature  and  circumstances  of  the  case  re- 
quire. In  particular,  it  may  compel  the  defendant  to  pro- 
vide suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  the  support  of  the  plain- 
tiff, as  justice  requires,  having  regard  to  the  circumstances 
of  the  respective  parties.  And  the  court  may,  in  guch  an 
action,  render  a  judgment,  compelling  the  defendant  to 
make  the  provision  specified  in  this  section,  where,  under 
the  circumstances  of  the  case,  such  a  Judgment  is  proper, 
without  rendering  a  judgment  of  separation* 
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§  1767.  Upon  the  joint  application  of  the  parties,  ac-  7o4^^.3i<^ 
companied  with  satisfactory  evidence  of  their  reconcilia- 
tion, a  judgment  for  a  separation,  forever,  or  for  a  limited 
period,  rendered  as  prescribed  in  this  article,  may  be  re- 
voked at  any  time,  by  the  court  which  rendered  it,  subject 
to  such  regulations  and  restrictions  as  the  court  thinks  fit 
to  impose. . 

ARTICLE  FOURTH. 

Provisions    applicable    to    Two   or   more   of    the 
Actions  specifisd  in  this  Title. 

$  1766.  M&riied  woman  deemed  a  childien. 

resideot  in  certain  cases.  $  1772.  Sapport.  maintenance.etc., 

1760.  Alimony ;  expenses  of  ac-  of  wife  and    chiloien. 

'  Hon;    and  costs;    how  Sequestration, 

awarded.  1778.  Id.;    when    enforced   hy 

1770.  What  is  deemed  a  coon-  '  panishment     for    con- 

terclaim.  tempt. 

1771.  Conrt  to   give  directions  1774.  Reflations        respecting 

as  to  cnetody,  etc.,  of  .  judgment  by  defanlt 

§  1768.  If  a  married  woman  dwells  within  the  State,    liSN.Y.ae*. 
when  she  commences  an  action  against  her  husband,  as 
prescribed  in  either  of  the  last  two  articles,  she  is  deemed 
a  resident  thereof,  although  her  husband  resides  elsewhere. 

S  1769.  Where  an  action  is  brought,  as  prescribed  in    U  Week, 
either  of  the  last  two  articles,  the  court  may,  in. its  discre-   io6ah!^io6 
tion,  during  the  pendency  thereof,  from  time  to  time,  make  si  Unn'sso! 
and  modify  an  order  or  orders,  requiring  the  husband  to   5  civ.  *Pro. 
pay  any  sum  or  sums  of  money,  necessary  to  enable  the  ^^  y  ^^j^ 
wife  to  carry  on  or  defend  the  action,  or  to  provide  suitably   25  N.Y*. 
for  the  education  and  maintenance  of  the  children  of  the     State  Rep. 
marriage,  or  for  the  support  of  the  wife.'  having  regard  to   jjg «  y  siS' 
the  circumstances  of  the  respective  parties.      The  final   137  j^^  ^^* 
judgment  in  such  an  action  may  award  costs,  in  favor  of 
or  against  either  party,  and  an  execution  may  be  issued  for 
the  collection  thereof,  as  in  an  ordinary  case  ;  or  the  court 
may,  in  the  judgmen*;,  or  by  an  order  made  at  any  time, 
direct  the  costs  to  be  paid  out  of  any  property  sequestered, 
or  otherwise  in  the  power  of  the  court. 

I  1770.  [Am'd  ISSL]  Where  an  action  is  brought  by  liON.Y.isa 
either  husband  or  wife,  as  prescribed  in  either  of  the  last 
two  articles,  a  cause  of  action  against  the  plaintiff  and  in 
favor  of  the  defendant,  arising  under  either  of  said  articles, 
may  be  interposed,  in  connection  with  a  denial  of  the  ma- 
terial allegation  of  the  complaint,  as  a  counterclaim. 

§  1771.  [Am'd  ISdo.]  Where  an  action  is  brought  by 
eiuier  husband  or  wife,  as  prescribed  in  either  of  theUst  two 
articles,  the  court  must,  except  as  otherwise  expressly  pre- 
scribed in  those  articles  give,  either  in  the  final  judgment,  (  r 
by  one  or  more  orders,  made  from  time  to  time,  before  final 
judgment,  such  directions,  as  justice  requires,  between  the 
parti<  8,  for  the  custody,  care,  education,  and  maintenance 
of  any  of  the  children  of  the  marriage,  nnd  where  the  action 
is  brought  by  the  wife,  for  the  support  of  the  plaintiff.  The 
court  may,  by  order,  upon  the  applicntion  of  either  party  to 
the  action,  after  due  notice  to  the  other  to  be  given  in  snch 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 


r 


r 


lOflalySOe. 
14    Week. 
Big.  560. 
14N.  Y. 
State  Rep. 
ii55. 


14   Week. 

lODsly  806. 
84  Hon,  889. 


4  Bern.  809. 
9  Civ.  Pro. 
482. 

84N.T. 
State  Rep. 
1. 


64  SUPPORT-^-MAINTENANOE.     §§  1T72-1774 

judgment,  annul,  vary,  or  modify  suck  directions.  But  no 
such  application  shall  be  made  by  a  defendant  unless  leave 
to  make  the  same  shall  have  been  )ireviously  granted  by  the 
court  by  order  made  upon  or  without  notice  as  the  court  in 
Hi  discretion  may  deem  proper  after  presentation  to  the 
court  of  saiiHfactory  proof  that  justice  requires  that  such  an 
application  should  be  entertaintd. 

§  1778.  Where  a  judgment  rendered,  or  an  order  made, 
as  prescribed  in  this  article,  or  in  either  of  the  last  two 
articles,  requires  a  husband  to  provide  for  the  education  or 
nmintenance  of  any  of  the  children  of  a  marriage,  or  for 
the  support  of  his  wife,  the  court  may,  in  its  discretion, 
also  direct  him  to  give  reasonable  security,  in  such  a  man- 
ner, and  within  such  a  time,  as  it  thinks  proper,  for  the 
payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security  or  to 
make  any  payment  required  by  the  terms  of  such  a  judg- 
ment or  order,  whether  he  has  or  has  not  given  security 
therefor ;  or  to  pay  any  sum  of  money  which  he  is  required 
to  pay  by  an  order,  made  as  prescribed  in  section  one  thou- 
sand seven  hundred  and  sixty -nine  of  this  act ;  the  court 
may  cause  his  personal  property,  and  the  rents  and  profits 
of  nis  real  property,  to  be  sequestered,  and  may  appoint  a 
receiver  thereof.  The  rents  and  profits,  and  other  property, 
so  sequestered,  may  be,  from  time  to  time,  applied,  under 
the  direction  of  the  court,  to  the  payment  of  any  of  the 
sums  of  money  specified  in  this  section,  as  justice  requires. 

§  1773.  Where  the  husband  makes  default  in  paying 
any  sum  of  money  specified  in  the  last  section,  as  required 
by  the  judgment  or  order  directing  the  payment  thereof ; 
and  it  appears  presumptively,  to  the  satisfaction  of  tihe 
court,  that  payment  cannot  be  enforced  by  means  of  th» 
proceedings  prescribed  in  the  last  section,  or  by  resorting 
to  the  security,  if  any,  given  as  therein  prescribed,  the  court 
may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the 
payment ;  and  thereupon  proceedings  must  be  taken  to 
punish  him,  as  prescribed  in  title  third  of  chapter  seven- 
teenth of  this  act.  ISuch  an  order  to  show  cause  may  also 
be  made,  without  any  previous  sequestration,  or  direction 
to  ^ve  security,  where  the  court  is  satisfied  that  they  would 
be  meffectual. 

§  1774.  In  an  action  brought  as  prescribed  in  this  title, 
a  final  judgment  shall  not  be  rendered  in  favor  of  the  plain- 
tiff, upon  the  defendant's  default  in  appearing  or  pleading, 
unless  either  the  summons  and  a  copy  of  Uie  complaint 
were  personally  served  upon  the  defendant ;  or  the  copy  of 
the  summons  delivered  to  the  defendant,  upon  personal 
service  of  the  summons,  or  delivered  to  him  without  the 
State,  or  published,  pursuant  to  an  order  for  that  purpose, 
obtained  as  prescribed  in  chapter  fif  ih  of  this  act,  contains 
the  following  words,  or  words  to  the  same  efl!ect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit :  **  Action 
to  annul  a  marriage ;"  "Action  for  a  divorce ;"  or  "Action 
for  a  separation ;"  according  to  the  article  of  this  titk^ 
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under  which  the  action  is  brought.  Where  the  summons 
id  personally  served,  but  a  copy  of  the  complaint  is  not 
Served  therewith  ;  or  where  a  copy  of  the  summons  and  a 
copy  of  the  complaint  are  delivered  to,  the  defendant  with- 
out the  State,  the  certificate  or  affida\it  proving  service, 
must  affirmatively  state,  in  the  body  thereof,  that  such  an 
inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  ux>on  the  face  of  the  copy  of  the  summons  delivered 
to  the  defendant. 

TITLE  II. 
Actions  relating  to  a  corporation. 

Abticub  1.  Action  by  a  corporation,  and  action  against  a  corporation, 
to  recover  damages  or  propert  j. 
2.  Judicial  sapervlBion  of  a  corporation,  and  of  the  offlcen 

and  members  thereof. 
8.  Actions  to  procure  the  dissolution  of  a  corporation,  and 
actions  to  enforce  the  individual  liability  of  theoffloen 
or  members  of  a  corporation,  with  or  without  a  dissohi- 
tion  thereof. 

4.  Action  by  the  people  to  annul  a  corporation. 

5.  Provifiioiis  appiicaole  to  two  or  more  of  the  actions  sped- 

fled  in  this  title. 

ARTICLE  FIRST. 

Action   by   a   Corporation,  and  Action   against  a 
Corporation,  to  recover  Damages  or  Property. 

f  1775.  Complaint  in  actions  by  or       {  1778.  Action  against  a  corpora- 
against  corporations.  tion  upon  a  note,  etc. 

1776.  When  proof  of  corporate  1779.  When  foreign  corporation 

existence  unnecessary.  may  fue. 

1777.  Misnomer,  when  waived.  1780.  When  foreign  corporation 

may  be  sued. 

§  1775.  In  an  action  brought  hy  or  against  a  corpora-   li  Week, 
tion,  the  complaint  must  aver  that  the  plaintiff,  or  ihe  de-  ^^?^^,^ 
f  endant,  as  the  case  may  be,  is  a  corporation  ;  must  state  iJg;  * 

whether  it  is  a  domestic  corporation  or  a  foreign  corpora-  2N.Y.Stote 
tion  ;  and,  if  the  latter,  the  state,  country,  or  government,    ^ft**'^^ 
by  or  under  whose  laws  it  was  created.     But  the  plaintiff  Jso  ' 

need  not  set  forth,  or  specially  refer  to,  any  act  or  proceed-   j4  N.  Y. 
ing,  by  or  under  which  the  corporation  was  created.  state  Rep. 

17  Id.  889 ;  5  N.  Y.  Supp.  2  ;  58  Hun,  80r.  ^' 

§  1 776.  In  an  action, brought  by  or  against  a  corporation,    93  N  Y.  474. 
the  plaintiff  need  not  prove,  upon  the  trial,  the  existence  21  Week, 
of  the  corporation,  unless  the  answer  is  verified,  and  con-  ^%^^^*  ^^ 
tains  an  affirmative  aUegation  that  the  plaintiff,  or  the  boi&t^  \<\o 
defendant,  as  the  case  may  be,  is  not  a  corporatiop. 

§  1777.  In  an  action  or  special  proceeding,  brought  by 
or  against  a  corporation,  the  defendant  is  deemed  to  have 
waived  any  mistake  in  the  statement  of  the  corporate 
name,  unless  the  misnomer  is  pleaded  in  the  answer,  or 
other  pleading  in  the  defendant's  behalf. 
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^6  Hun,  683.  §  1'3"78.  In  an  action  against  a  foreign  or  domestic  cor- 
I^Civ^ Pro*  poration,  to  recover  damages  for  the  non-payment  of  a 
60.  *   promissory  note,  or  other  evidence  of  debt,  for  the  absolute 

18  Abb.  N.   payment  of  money,  iTpon  demand,  or  at  a  particular  time, 
S)i  N^Y  439    *^  order,  extending  the  time  to  answer  or  demur,  shall  net 
18  Abb.  n!   ^^  granted,  except  by  the  court,  upon  notice  to  the  plain 
C.  476.  tiff's  attorney.     In  such  an  action,  unless  the  defendant 

|7  Civ.  Pro.   serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy  of  au 
53  Hun  ea     order  of  a  judge,  directing  that  the  issues  presented  by  the 
28N.  Y.        i)leadings  be  tried,  the  plaintiff  may  take  judgment,  as  in 
State  R^.   case  of  default  in  pleading,  at  the  expiration  of  twenty  days 
29  Id.  7^       after  service  of  a  copy  of  the  complaint,  either  personally 
119N.Y.483.   with  the  summons,  or  upon  the  defendant's  attorney,  pur- 
suant to  his  demand  therefor ;  or,  if  the  service  of  the 
summons  was  otherwise  than  personal,  at  the  expiration  of 
twenty  days  after  the  service  is  complete. 

§  1779.  An  action  may  be  maintained  by  a  foreign  cor- 
poration, in  like  manner,  and  subject  to  the  same  regula- 
tions, as  where  the  action  is  brought  by  a  domestic  corpo- 
ration, except  as  otherwise  specially  prescribed  by  law.  But 
a  foreign  corporation  cannot  maintain  an  action,  founded 
upon  an  act,  or  upon  a  liability  or  obligation,  express  or 
implied,  arising  out  of,  or  made  and  entered  into  in  consid- 
eration of,  an  act,  which  the  laws  of  the  State  forbid  a  cor- 
poration or  association  of  individuals  to  do,  without  express 
authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign 
corporation,  held  within  the  State,  where  such  a  meeting  is 
authorized  by  the  laws  of  the  state,  country,  or  government, 
by  or  under  which  the  corporation  is  created ;  or  of  an  act, 
done  at  such  a  meeting,  which  is  not  in  conflict  with  the 
same  laws,  or  the  laws  of  the  State. 

84  N.Y.  367.  §  1 780.  An  action  against  a  foreign  corporation  may  be 
^Hun^69.  maintained  by  a  resident  of  the  State,  or  hj  a  domestic 
^TCT  Ct.  corporation,  for  any  cause  of  action.  An  action  against  a 
(J.&S.)28i.  foreign  corporation  may  be  maintained  by  another  foreign 
18  Abb.  N.  corporation,  or  by  a  non  resident,  in  one  of  the  following 
18  NY         csi»(^»  only  : 

State  Rep.       !•  Where  the  action  is  brought  to  recover  damages  for 
499.   the  breach  of  a  contract,  made  within  the  State,  or  relating 
101  M^i?P'   ^^  property  situated  within  the  State,  at  the  time  of  the 
6>7 /ft^^V^  V        making  thereof. 

7  V  6^  i  3  L  'I.       ^"  Where  it  is  brought  to  recover  real  property  situated 
,^ic  ^  (0  i.  .^thin  the  State,  or  a  chattel,  which  is  replevied  within  the 
State. 

8.  Where  the  cause  of  action  arose  within  the  State, 
except  where  the  object  of  the  action  is  to  affect  the  title  tc 
real  property  situated  without  the  State. 
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ARTICLE  SECOND. 

Judicial    Supervision  op   a   Corpobation,    asd  OF 
THE  Officers  and  Members  thereof. 

§  1781.  Action  against  directors,       $  1782.  By  whom  action   to  be 
etc. ,  of  a  corporation  for  brooght. 

misconduct.  1783.  This   article,    how  con- 

stmed 

§  1781.  An  action  maybe  maintained  against  one  or  4  Clr.  Fto. 
more  trustees,  directors,  managers,  or  other  oflScers  of  a  g^*       p^ 
corporation,  to  procure  a  judgment  for  the  following  pur-  JJ^"'^' 
poses,  or  so  much  thereof  as  the  case  requires  :  47  Hun,  srr. 

1.  Compelling  the  defendants  to  account  for  their  official  ^gS^i*—^^ 
conduct,  in  the  management  and  disposition  of  the  funds  ^  *•  jJJ| 
and  property,  committed  to  their  charge.  134  N.Y.  ae9, 

2.  Compelling  them  to  pay  to  the  corporation,  which  they  7  0  ^c^  y^  y 
represent,  or  to  its  creditors,  any  money,  and  the  value  of 

any  property,  which  they  have  acquired  to  themselves,  or 
transferred  to  others,  or  lost,  or  wasted,  by  a  violation  of 
their  duties. 

3.  Suspending  a  defendant  from  exercising  his  office, 
where  it  appears  that  he  has  abused  his  trust. 

4  Removing  a  defendant  from  his  office,  upon  proof  or 
conviction  of  misconduct,  and  directing  a  new  election  to 
be  held  by  the  body  or  board,  duly  authorized  to  hold  the 
same,  in  order  to  supply  the  vacancy  created  by  the  re- 
moval ;  or,  where  there  is  no  such  body  or  board,  or  where 
all  the  members  thereof  are  removed,  directing  the  removal 
to  be  reported  to  the  governor,  who  may,  with  the  advice 
and  consent  of  the  senate,  fill  the  vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one 
or  more  trustees,  directors,  managers,  or  other  officers  of  a 
corporation,  contrary  to  a  provision  of  law,  or  for  a  purpose 
foreign  to  the  lawful  business  and  objects  of  the  corpora- 
tion, where  the  alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  where 
it  is  threatened,  or  where  there  is  good  reason  to  appre- 
hend that  it  will  be  made. 

§  1 788.  An  action  may  be  brought,  as  prescribed  in  the  66  Row.  Pr. 

last  section,  by  the  Attorney-General  in  behalf  of  the  peo-  ^' 
pie  of  the  State  ;  or,  except  where  the  action  is  brought  for  230 

the  purpose  specified  in  subdivision  third  or  fourth  of  that  47  Hnn,  B77. 

section,  by  a  creditor  of  the  corporation,  or  by  a  trustee,  «»  N.  y. 

director,    manager,  or  other    officer  of  the  corporation,  ®**^^g§J* 

having  a  general  superintendence  of  its  concerns.  134  n.y.  269! 

§  1 783.  This  article  does  not  divest  or  impair  any  visi- 
tatorial power  over  a  corporation,  which  is  vested  by  statute 
in  a  corporate  body,  or  a  public  nfllcer. 
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ARTICLE  THIRD. 

Actions  to  procure  the  Dissolution  op  a  Corpora- 
tion, AND  Actions  to  enforce  thb  individual 
Liability  of  the  Officers  or  Members  op  a  Cor- 
poration, WITH  OR  without  A  DISSOLUTION  THEREOF. 

§  1784.  Action  by  jadgment  cred-  §  1790.  Making  Btockholdera,  etc., 

itor  for   Bequestration,  parties, 

etc.  1791.  When  separate  action  may 

1785.  Action  to  dieeolve  a  cor-  be      brought      against 

poration .  them. 

1786.  Id.  ;    by    whom    to    be  1792.  Proceedings  in  either  ac- 

bronght.  lion. 

1787.  Temporary  injunction.  1793.  Judgment ;     property   of 

1788.  Receiver  may  be  appoint-  corporation  to  be   dia- 

ed.  Permanent  and  tem-  tributed. 
porary receiver.  Powers,  1794.  Id.;  stock  Hubscriptions to 
etc.,  of    temporary  re-  be  recovered, 
ceiver.  1795.  Id. ;   as  to   liabilities  of 
1780.  Additional    powers     and  directors     and    stock- 
duties  may  be  conferred  holders, 
npion     temporary     re-  1796.  Effect  of  this  article  limit- 
ceiver.  ed. 

6  Ciy.  Pro.       §  1''84.  Where  final  judgment  for  a  sum  of  money  lias 
90.     '       *    been  rendered  against  a  corporation  created  by  or  under         j 
87  Hun,  6SS.  the  laws  of  the  State,  and  an  execution,  issued  thereupon         i 
to  the  sheriff  of  the  county,  where  the  corporation  tran-         ' 
sacts  its  general  business,  or  where  its  principal  oflSce  is         ; 
located,  has  been  returned  wholly  or  partly  unsatisfied,  the 
judgment  creditor  may  maintain  an  action  to  procure  a 
judgment,  sequestrating  the  property  of  the  corporation, 
and  providing  for  a  distribution  thereof,  as  prescribed  in 
section  one  thousand  seven  hundred  and  ninety-three  of 
this  act. 

6  Civ.  Pro.  §  1785.  In  either  of  the  foUowins:  cases,  an  action  to 
90.  procure  a  judgment,  dissolving  a  corporation,  created  by 

c"  115^*'  ^'  ®^  under  the  laws  of  the  State,  and  forfeiting  its  corporate 
ld5N.Y.840.  rights,  privileges,  and  franchises,  may  be  maintained,  as 
8  How.'  Pr!   prescribed  in  3ie  next  section  : 

N.  S.  187.  1^  Where  the  corporation  has  remained  insolvent  for  at 

least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one 
year,  to  pay  and  discharge  its  notes  or  other  evidences  of 
debt. 

8.  Where  it  has  suspended  its  ordinary  and  lawful  busi- 
ness for  at  least  one  year. 

4.  If  it  has  banking  powers,  or  power  to  make  loans  on 
pledges  or  deposits,  or  to  make  insurances,  where  it  be- 
comes insolvent  or  unable  to  pay  its  debts,  or  has  violated 
any  provision  of  the  act,  by  or  under  which  it  was  incor- 
porated, or  of  any  other  act  binding  upon  it. 

8  How.  Pr.  §  1786.  [Am'd  1880.]    An  action  specified  in  the  last 

N.  8. 187.  section  may  be  maintained  by  the  Attorney-General  in  the 

N  m^  ^  name  and  m  behalf  of  the  people  ;  and  whenever  a  creditor 

134N.Y.289.  or  Stockholder  of  any  corporation  submits  to  the  Attorney- 


^ 
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General  a  written  statement  of  facts,  verified  by  oath,  show- 
ing grounds  for  an  action  under  the  provisions  of  the  last 
section,  and  the  Attorney-General  omits,  for  sixty  days 
after  this  submission,  to  commence  an  action  specified  in  the 
last  section,  then,  and  not  otherwise,  such  creditor  or  stock- 
holder may  apply  to  the  proper  court  for  leave  to  com- 
mence such  an  action,  and  on  obtaining  leave  may  main- 
tain the  same  accordingly. 

§  1787.  In  an  action,  brought  as  prescribed  in  this 
article,  the  court  may,  upon  proof  of  the  facts  authorizing 
the  action  to  be  maintained,  grant  an  injunction  order,  re- 
stmining  the  corporation,  and  its  trustees,  directors,  man- 
agers, and  other  officers,  from  collecting  or  receiving  any 
debt  or  demand,  and  from  paying  out,  or  in  any  way  trans- 
ferring or  delivering,  to  any  person,  any  monev,  property, 
or  effects  of  the  corporation,  during  the  pendency  of  the 
action  ;  except  by  express  permission  of  the  court.  Where 
the  action  is  brought  to  procure  the  dissolution  of  the  cor- 
poration, the  injunction  may  also  restrain  the  corporation, 
and  its  trustees,  directors,  managers,  and  other  officers, 
from  exercising  any  of  its  corporate  rights,  privileges,  or 
franchises,  during  the  pendeocy  of  the  action  ;  except 
by  express  permission  of  the  court.  The  provisions  of 
title  second  of  chapter  seventh  of  this  act,  relating  to  the 
granting,  vacating,  or  modifying  of  an  injunction  order, 
apply  to  an  injunction  order,  granted  as  prescribed  in 
this  section ;  except  that  it  can  bje  granted  only  by  the 
court. 

§  1 788.  [Am'd  1882.]  In  such  an  action,  the  court  may  «  Civ.  Pr« 
also,  at  any  stage  thereof,  appoint  one  or  more  receivers  of  JqJsjj  Ya^a 
the  property  of  the  corporation.    A  receiver,  so  appointed,  •»•«» 

before  final  judgment  is  a  temporary  receiver,  until  final 
judgment  is  entered.  A  temporary  receiver  has  power  to 
collect  and  receive  the  debts,  demands,  and  other  property 
of  the  corporation  ;  to  preserve  the  property,  and  the  pro- 
ceeds of  the  debts  and  demands  collected ;  to  sell  or  other- 
wise dispose  of  the  property  as  directed  by  the  court ;  to 
collect,  receive  and  presei*ve  the  proceeds  thereof ;  and  to 
maintain  any  action  or  special  proceeding,  for  either  of 
those  purposes.  He  must  qualify  as  prescnbed  by  law  for 
the  qualification  of  a  permanent  receiver.  Unless  addi- 
tional powers  are  specially  conferred  upon  him,  as  pre- 
scribed in  the  next  section,  a  temporary  receiver  has  only 
the  powers  specified  in  this  section,  and  those  which  are 
incidental  to  the  exercise  thereof.  A  receiver  appointed 
by  or  pursuant  to  a  final  judgment  in  the  action,  or  a  tem- 
porary receiver  who  is  continued  by  the  final  judgment,  is 
a  permanent  receiver,  and  has  all  the  powers  and  authority 
conferred,  and  is  subject  to  all  the  duties  and  liabilities 
imposed  upon  a  receiver  appointed  upon  *  the  voluntary 
dissolution  of  a  corporation. 

♦  Word  **  upon  "  omitted  in  origioal. 
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76Hun^629;  §  1789.  A  temporary  receiver,  appointed  as  prescribed 
bta\e*Re°'  ^^  ^  *^®  ^^'^^  section,  is,"  in  all  respects,  subject  to  the  control 
4^7/  ^*  of  the  court.  In  addition  to  the  powers  conferred  upon 
him,  by  the  jjrovisions  of  the  last  section,  the  court  may,  by 
the  order  or  interlocutory  judgment  appointing  him,  or  by 
an  order  subsequently  made  m  the  action,  or  by  the  final 
judgment,  confer  upon  him  the  powers  and  authority,  and 
subject  him  to  the  duties  and  liabilities,  of  a  permanent  re- 
ceiver, or  so  much  thereof  as  it  thinks  proper ;  except  that 
he  shall  not  make  any  distribution  among  the  creditors  or 
stockholders,  before  .final  judgment,  unless  he  is  specially 
directed  so  to  do  by  the  court. 

§  1790.  Where  the  action  is  brought  by  a  creditor  of 
a  corporation,  and  the  stockholders,  directors,  trustees,  or 
other  officers,  or  any  of  them,  are  made  liable  by  4aw,  in 
any  event  or  contingency,  for  the  payment  of  his  debt,  the 
persons,  so  made  liable,  may  be  made  parties  defendant,  by 
the  original  or  by  a  supplemental  complaint ;  and  their  lia- 
bility may  be  declared  and  enforced  by  the  judgment  in 
the  action. 

§  1791.  Where  the  stockholders,  directors,  trustees,  or 
other  officers  of  a  corporation,  who  are  made  liable,  in  any 
event  or  contingencv,  for  the  payment  of  a  debt,  are  not 
made  parties  defendant,  as  prescribed  in  the  last  section, 
the  plaintiff  in  the  action  may  maintain  a  separate  action 
against  them  to  procure  a  judgment,  dec.laring,  apportioning 
and  enforcing  their  liability. 

§  1798.  In  an  action,  brought  as  prescribed  in  either  of 
the  last  two  sections,  the  court  must,  when  it  is  necessary, 
cause  an  account  to  be  taken  of  the  property  and  of  the 
debts  of  the  corporation,  and  thereupon  the  defendants' 
liability  must  be  apportioned  accordingly;  but,  if  it  affirm- 
atively appears,  that  the  corporation  is  insolvent,  and  has  no 
property  to  satisfy  its  creditors,  the  court  may,  without 
taking  such  an  account,  ascertain  and  determine  the  amount 
of  each  defendant's  liability,  and  enforce  the  same  ac- 
cordingly, 

6  Civ,  Pro.       §  1793.  A  final  judgment  in  an  action,  brought  against 
00.  a  corporation,  as  prescribed  in  this  article,  either  separately 

or  in  conjunction  with  its  stockholders,  directors,  trustees, 
or  other  officers,  must  provide  for  a  just  and  fair  distribu- 
tion of  the  property  of  the  corporation,  and  of  the  proceeds 
thereof,  among  its  fair  and  honest  creditors,  in  the  order 
and  in  the  propoition  prescribed  by  law,  in  case  of  the 
voluntary  dissolution  of  a  corporation. 

§  1794.  Where  the  stockholders  of  the  corporation  are 
parties  to  the  action,  if  the  property  of  the  corporation  is 
not  sufficient  to  discharge  its  debts,  the  interlocutory  or  final 
judnnent,  as  the  case  requires,  must  adjudge  UisA  each 
stockholder  pay  into  court  the  amount  due  and  remaining 
unpaid  on  the  shares  of  stock  held  by  him,  or  so  ma<£ 


^ 
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thereof  as  is  necessary  to  satisfy  the  debts  of  the  corpo- 
latioiL 

§  1795.  If  it  appears,  that  the  property  of  the  corpo- 
ration, and  the  sums  collected  or  collectible  from  the  stock- 
holders, upon  their  stock  subscriptions,  are  or  will  be  in- 
sufficient to  pay  the  debts  of  the  corporation,  the  court 
must  ascertain  the  several  sums,  for  which  the  directors, 
trustees,  or  other  officers,  or  the  stockholders  of  the  corpo- 
ration, being  parties  to  the  action,  are  liable;  and  must  ad- 
judge that  the  same  bo  paid  info  court,  to  be  applied,  in 
such  proportions  and  in  such  order  as  justice  requires,  to 
the  payment  of  the  debts  of  the  corporation. 

§  1 796.  This  article  does  not  repeal  or  affect  any  special 
provision  of  law,  prescribing  that  a  particular  kind  of  cor- 
poration shall  cease  to  exist,  or  shall  be  dissolved,  in  a  cafe 
or  in  a  manner,  not  prescribed  in  this  article ;  or  any  special 
provision  of  law.  prescribing  the  mode  of  enforcing  the  lia- 
bility of  the  stockholders  of  a  particular  kind  of  corpora- 
tion. 

ARTICLE  FOURTH. 

Action  by  the  People  to  AimiJii  a  Coeporatioit. 

1 1797.  Action  hj  Attorney-Gen-  $  1800.  Action  triable  by  a  jury, 

eral,    when  JegiBlatnre  1801.  Judgment, 

directs.  1802.  Injunction  may  iesne. 

1798.  Id.  ;  by  leave  of  conrt.  1808.  Copy  of  Judgment-roll  to 

1799.  Leave  ;   when    and  how  be  filed  and  publiBhed. 

granted. 

§  1797.  The  Attorney-General,  whenever  he  is  so  direct-  184  N  Y.  290. 
ed  by  the  legislature,  must  hring  an  acticm  against  a  corpora- 
tion created  oy  or  under  the  laws  of  the  State,  to  procure  a 
judgment,  vacating  or  annulling  the  act  of  incorporation, 
or  any  act  renewing  the  corporation,  or  continuing  its  cor- 
porate existence,  upon  the  ground  that  the  act  was  procured 
upon  a  fraudulent  suggestion,  or  the  concealment  of  a  ma- 
terial fact,  made  hy  or  with  the  knowledge  and  consent  of 
any  of  the  persons  incorporated. 

§  179§.  Upon  leave  beiiig  granted,  as  prescribed  in  the  i2iN.Y4J8Bi 
next  section,  the  Attorney- General  may  bring  an  action 
against  a  corporation  created  by  or  under  the  laws  of  the  126  id.  5U. 
Slate,  to  procure  a  judgment,  vacating  the  charter  or  an-  A?y4'  ?^* 
nulling  the  existence  of  the  corporation,  upon  the  ground  134  id.' 290.' 
that  it  has,  either 

1.  Offended  against  any  provision  of  an  act,  by  or  under 
which  it  was  created,  altered,  or  renewed,  or  an  act  amend- 
ing the  same,  and  applicable  to  the  corporation ;  or, 

2.  Violated  any  provision  of  law.  whereby  it  has  forfeited 
its  charter,  or  become  liable  to  be  dissolved,  by  the  abuse  of 
its  powers;  or, 

3.  Forfeited  its  privileges  or  franchises,  by  a  failure  to 
exercise  its  powers ;  or. 
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4.  Done  or  omitted  any  act,  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges,  and  franchises;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon 
it  by  law. 

§  1799.  Before  granting  leave,  the  court  may,  in  its 
discretion,  require  such  previous  notice  of  the  application  as 
it  thinks  proper,  to  be  given  to  the  corporation,  or  any  of- 
ficer thereof,  and  may  hear  the  corporation  in  opposition 
thereto. 

g  1800.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  nine  hundred  and  sixty-eight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act. 

§  1801.  Where  any  of  the  matters,  specified  in  section 
one  thousand  seven  hundred  and  ninety-seven  or  section  one 
thousand  seven  hundred  and  ninety-eight  of  this  act,  are 
established  in  an  action,  brought  as  prescribed  in  either  of 
those  sections,  the  court  may  render  final  judgment  that  the 
corporation  and  each  officer  thereof,  be  perpetually  en  joined 
from  exercising  any  of  its  corporate  rights,  privileges,  and 
franchises ;  and  that  it  be  dissolved.  The  judgment  must  also 
provide  for  the  appointment  of  a  receiver,  tiie  taking  of  an 
account,  and  the  distribution  of  the  property  of  the  corpo- 
ration, among  its  creditors  and  stockholders,  as  where  a  cor- 
poration is  dissolved  upon  its  voluntary  application,  as  pre- 
scribed in  chapter  seventeenth  of  this  act. 

^  1808.  In  an  action,  brought  as  prescribed  in  this 
article,  an  injunction  order  may  be  granted,  at  any  stage  of 
the  action,  restraining  the  corporation,  and  any  or  bM  of  its 
directors,  trustees,  and  other  officers,  from  exercising  any 
of  its  corporate  rights,  privileges,  or  franchises ;  or  from 
exercising  certain  of  its  corporate  rights,  privileges*  or 
franchises  specified  in  the  injunction  order ;  or  from  exer- 
cising any  franchise,  liberty,  or  privilege,  or  transacting 
any  business,  not  allowed  by  law.  Buch  an  injunction  is 
deemed  one  of  those  specified  in  section  six  hundred  and 
three  of  this  act,  and  all  the  provisions  of  title  second  of 
chapter  seventh  of  this  act,  applicable  to  an  injunction 
specified  in  that  section,  apply  to  an  injunction  granted  as 
prescribed  in  this  section,  except  that  it  can  be  granted  only 
by  the  court. 

§  1803.  Where  final  judgment  is  rendered  against  & 
corporation,  in  an  action,  brought  as  prescribed  in  this 
article,  the  Attorney-General  must  cause  a  copy  of  the  judg- 
ment-roll to  be  forthwith  filed  in  the  office  of  the  secreta^ 
of  State ;  who  must  cause  z  notice  of  the  substance  and 
effect  of  the  judgment,  to  be  published,  for  four  weeks,  in 
the  newspaper  printed  at  Albany,  in  which  legal  notices 
are  required  to  be  published,  and  also  in  a  newapapear 
printed  in  the  county,  wherein  the  principal  place  of  lyusA- 
iiess  of  the  corporatioji  w^  loQ^t^ 
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ARTICLE  FIFTH. 

provisioks   applicable   to    two   or   more    of   the 
Actions  specified  in  this  Title. 


S  1804 


1805. 


Certain  corporatioos  ex- 
cepted from  certain  ar- 
ticles of  this  title. 

Officers  and  agents  may 
be  compelled  to  testify. 

1806.  Iniunction  staying  actions 

by  creditors. 

1807.  Creditors  may  be  brought 

in. 

1808.  When     Attorney-General 

mnst  bring  action. 

1809.  Requisites  of  injunction 

against  corporations  in 
certain  cases. 


1810. 


1811. 


Id. ;  of  order  appointing 
receiver  in  certain 
cases. 
Id.:  of  judicial  suspen- 
sion or  removal  of  an 
officer. 

1812.  Application  of  the  last 
three  sections. 

1818.  In  action  againet  stock- 
holders, misDomer,  etc., 
not  available. 


§  1804.  Articles  second,  third,  and  fourth  of  this  title  134N.T.200 
do  not  apply  to  an  incorporated  library  society ;  to  a 
religious  corporation  ;  to  a  select  school  or  academy,  incor- 
porated by  the  regents  of  the  university,  or  by  an  act  of 
the  legislature  ;  or  to  a  municipal  or  other  political  corpo- 
ration, created  by  the  constitution,  or  by  or  under  the  laws 
of  the  State. 

§  1806.  In  an  action,  brought  as  prescribed  in  article 
second,  third,  or  fourth  of  this  title,  a  stockholder,  officer, 
alienee,  or  agent  of  a  corporation,  is  not  excused  from 
answering  a  question,  relating  to  the  management  of  the 
corporation,  or  the  transfer  or  disposition  of  its  property, 
on  the  ground  that  his  answer  may  expose  the  corporation 
to  a  forfeiture  of  any  of  its  corporate  rights,  or  will  tend 
to  convict  him  of  a  criminal  offence,  or  to  subject  him  to  a 
penalty  or  forfeiture.  But  his  testimony  shall  not  be  used, 
as  evidence  against  him,  in  a  criminal  action  or  special 
proceeding. 

§  1806.  In  such  an  action,  the  court  may,  in  its  dis-  8lBun,8Si)L 
cretion,  on  the  application  of  either  party,  at  any  stage  of 
the  action,  before  or  after  final  judgment,  and  with  or 
without  security,  grant  an  injunction  order,  restraining  the 
creditors  of  the  corporation  from  bringing  actions  against 
the  defendants,  or  any  of  them,  for  the  recovery  of  a  sum 
of  money,  or  from  taking  any  further  proceedings  in  such 
actions,  theretofore  commenced.  Such  an  injunction  has 
the  same  effect,  and,  except  as  otherwise  expressly  pre- 
scribed in  this  section,  is  subject  to  the  same  provisions  of 
law,  as  if  each  creditor,  upon  whom  it  is  served,  was  named 
therein,  and  was  a  party  to  the  action  in  which  it  is 
granted. 

§  1 807.  [Am*d  188G.]  In  such  an  action  the  court  may, 
at  any  stage  c2  the  action,  before  or  after  final  judgment, 
make  an  order  requiring  all  the  creditors  of  the  corporation 
to  exhibit  and  prove  their  claims,  and  thereby  n-.ake  them- 
selves parties  to  the  action,  in  such  a  manner  and  in  such  a 
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reasonable  time,  not  less  than  six  months  from  the  first  pub- 
lication of  notice  of  the  order  as  the  court  directs  ;  and  that 
the  creditors  who  make  default  in  so  doing  shall  be  pre- 
cluded from  all  benefit  of  the  judgment  and  from  any  dis- 
tribution which  may  be  made  thereunder,  except  as  herein- 
after provided.  Notice  of  the  order  must  be  given,  by 
publication,  in  such  newspapers  and  for  such  a  length  of 
time  as  the  court  directs.  Notwithstanding  such  order  any 
such  creditor  who  shall  exhibit  and  prove  nis  claim  in  the 
manner  directed  thereby,  with  proof,  by  affidavit  or  other- 
wise, that  he  has  had  no  notice  or  knowledge  thereof  in 
time  to  comply  therewith,  any  time  before  an  order  is  made 
directing  a  final  distribution  of  the  assets  of  such  corpora- 
tion, shall  be  entitled  to  have  his  claim  received,  and  shall 
have  the  same  rights  and  benefits  thereon,  so  far  as  the 
assets  of  such  corporation  then  remaining  undistributed  may 
render  possible,  as  if  his  claim  had  been  exhibited  and 
proved  within  the  time  limited  by  such  order. 

134N.Y.290.  §  1808.  Where  the  Attorney-General  has  good  reason 
to  believe,  that  an  action  can  be  maintained  in  beh^f  of  the 
people  of  the  State,  as  prescribed  in  article  second,  third,  or 
fourth  of  this  title,  except  section  one  thousand  seven  him- 
dred  and  ninety-seven  of  this  act,  he  must  bring  an  action 
accordingly,  or  apply  to  a  competent  court  for  leave  to  bring 
an  action,  as  the  case  requires  ;  if,  in  his  opinion,  the  pub- 
lic interests  require  that  an  action  shoujd  be  brought.  In  a 
case  where  the  action  can  be  brought  only  by  the  Attomey- 
Cteneral  in  behalf  of  the  people,  if  a  creiaitor,  stockholder, 
director,  or  trustee  of  the  corporation,  applies  to  the  Attor- 
ney-General for  that  purpose,  and  furnishes  the  security 
required  by  law,  the  Attorney-General  must  bring  the  action, 
or  apply  for  leave  to  bring  it,  if  he  has  good  reason  to  believe 
that  it  can  be  maintained.  Where  such  an  application 
is  made,  section  one  thousand  nine  hundred  and  eighty-six 
of  this  act  applies  thereto,  and  to  the  action  brought  in 
pursuance  thereof, 

n  N.  Y.  §  1809.  An  injunction  order,  suspending  the  general 

toMr.  ct.     and  ordinary  business  of  a  corporation,  or  of  a  joint-stock 
jj.&  so  2S8.    association,  consisting  of  seven  or  more  persons,  or  suspend- 
State  Rep.   ing  from  office,  or  restraining  from  the  perfonnancc  of  his 
882.   duties,  a  trustee,  director,  or  other  officer  thereof,  can  be 
granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  corporation  or  associa- 
tion, or  to  the  trustee,  director,  or  other  officer  enjoined. 
If  such  an  injunction  order  is  made,  otherwise  than  as  pre- 
scribed in  this  section,  it  is  void. 

68  now.  Pr.       §  1810.  A  receiver  of  the  property  of  a  corporation  can 
4,i3.  be  appointed  only  by  the  court,  and  in  one  of  the  following 

6  Civ.  Pro.    cases: 

jj*  J  jg^  1 .  An  action,  brought  as  prescribed  in  article  second,  third, 

or  fourth,  of  this  title. 
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2.  An  action  brought  for  the  foreclosure  of  a  mortgage 
upon  the  property,  of  which  the  receiver  is  appointed,  where 
the  mortgage  debt,  or  the  interest  thereupon,  has  remained 
unpaid,  at  least  thirty  days  after  it  was  payable,  and  after 
payment  thereof  was  duly  demanded  of  the  proper  o£Bcer  of 
the  corporation ;  and  where  either  the  income  of  the  prop- 
erty is  specifically  mortgaged,  or  the  property  itself  is  prob* 
ably  insufficient  to  pay  the  mortgage  debt. 

j  3.  An  action  brought  by  the  Attomey-GJeneral,  or  by  a 

stockholder,  to  preserve  the  assets  of  a  corporation,  havmg 
no  officer  empowered  to  hold  the  same. 

I  4.  A  special  proceeding  for  the  volimtary  dissolntion  of 

I       a  corporation. 

!  Where  the  receiver  is  appointed  in  an  action,  otherwise 

than  by  or  pursuant  to  a  final  Judgment,  notice  of  the  appli- 
cation for  his  appointment,  must  be  given  to  the  proper 
officer  of  the  corporation. 

§  181 1.  A  trustee,  director,  or  other  officer  of  a  corpo-  i»4N.y.20o. 
ration  shall  ni>t  be  suspended  or  removed  from  office,  by  a 
court  or  judge,  otherwise  than  by  the  final  judgment  of  a 
competent  court,  in  an  acti6n  brought  by  the  Attomey-Gkn- 
end,  as  prescribed  in  section  one  thousarid  seven  hundred 
and  eighty-one  of  this  act. 

§  1818.  The  last  three  sections  apply  to  an  action  or  a  2S  av.  Pra 
special  proceeding,  against  a  corporation,  or  loint-stock  as-  *•  ^•*- 
sociation,  created  by  or  under  the  laws  of  tne  State,  or  a 
trustee,  director,  or  other  officer  thereof ;  or  against  a  cor- 
poraiion,  or  joint-stock  association  created  by  or  under  the 
laws  of  another  state,  government,  or  country,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  corporation  or 
association  does  business  within  the  State,  or  has,  within 
Uie  State,  a  business  agency  or  a  fiscal  agency,  or  an  agency 
for  the  transfer  of  its  stock. 

§  1813.  Where  an  action,  authorized  by  a  law  of  the 
State,  is  brought  against  one  or  more  persons,  as  stock- 
holders of  a  corporation  or  joint-stock  association,  an  objec- 
tion to  any  of  the  proceedings  cannot  be  taken,  by  a  person 
properly  made  a  defendant  in  the  action,  on  the  ground 
that  the  plaintiff  has  joined  with  him^  as  a  defendant  in  the 
action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  corporation  or  association,  as  a  stockholder  thereof,  by 
the  name  so  appearing  ;  but  who  is  misnamed,  or  dead,  or 
is  not  liable  for  any  cause.  In  such  a  case,  the  court  may, 
at  any  time  before  final  judgment,  upon  motion  of  either 
party,  amend  the  pleadings  and  other  papers,  without  prej- 
udice to  the  previous  proceedings,  by  substituting  the  true 
name  of  the  person  intended,  or  by  striking  out  the  name 
of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper 
case,  inserting  the  name  of  his  representative  or  successor. 
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TITLE  m. 
Axthns  relating  to  the  estate  of  a  decedent, 

Abtxois  1.  Action  by  or  against  an  executor  or  administratoir. 

2,  Action  by  a  creditor  against  his  debtor^s  next  of  kin, 

tee,  heir,  or  devisee. 
8.  Action  to  establish  or  impeach  a  wilL 
4.  General  and  miscellaneoas  provisionB. 


ARTICLE  FIRST. 

AcnOH  BY  OB  AGAINST  AN  ExBCUTOB  OB  AdMINISTBATOB, 


18  Week. 
Dig.  124. 
28Id.  880. 
100N.Y.85. 
1C5  Id.  4.')8. 


§  1814.  Action,  etc.,  by  and 
against  executor,  etc., 
to  be  brought  in  repre- 
sentative capaci^. 

1816.  When  personal  and  repre- 
sentative causes  of  ac- 
tion may  be  joined. 

Ifilfi.  Id.;  separate  dockets  and 
executions. 

1817*  Regulations,  when  some 
of  the  executors,  etc., 
are  not  summoned. 

1818.  Executors  who  have  not 

qualified,  not  necessary 
parties. 

1819.  Action  by  l^atee,  etc., 

against  executor,  etc. 
1830.  Id.;  by  infant;  giiardian^s 

bond. 
1881.  When  action  barred  by 

judgment  against  Mir, 

etc. 
182S.  limitation  of  action  by 

creditor  on  claim   re- 
jected, etc. 
1828.  Decedent's  real  property 

not  bound  by  judgment 


against  execntor. 
§  1824.  Want  of  ai^sets  not  to  be 
pleaded    by    execntor, 
etc. 

1825.  Leave  to  issue  execution 

against  executor,  etc 

1826.  Id.;  bow  procured;  order; 

and  contents  thereof. 

1827.  Security  may  be  required 

from  a  legatee. 

1828.  Actions,  etc.,  when  not  to 

abate. 

1829.  Execution      on      former 

judgment. 

1880.  Action  against  execntor, 

etc.,    who     haa    been 
superseded. 

1881.  False  pleading;  by  execu- 

tor, etc. 
1838.  When  inventory  may  be 

contradicted. 
1838.  Liability  for  nncoUected 

demands. 

1884.  The    la^^t    two   sections 

qualified. 

1885.  Costs;  how  awarded 

1886.  Id. ;  when  awarded. 


§  1814.  An  action  or  Special  proceeding,  hereafter  com- 
menced by  an  executor  or  administrator,  upon  a  cause  of 
action,  belonging  to  him  in  his  representative  capacity,  or 
an  action  or  special  proceeding,  hereafter  commenced 
against  him,  except  where  it  is  brought  to  charge  him 
personally,  must  be  brought  by  or  against  him  in  his  lep- 
resentative  capacity.  A  judgment,  in  an  action  hereafter 
commenced,  recovered  against  an  executor  or  administra- 
tor, without  describing  him  in  his  representative  capacity, 
cannot  be  enforced  against  the  property  of  the  decedent, 
except  by  the  special  direction  of  the  court,  contained 
therein. 

§  1815.  An  action  may  be  brought  against  an  executor 
or  administrator,  personaUy,  and  also  in  his  representative 
capacity,  in  either  of  the  following  cases : 

1.  Where  the  complaint  sets  forth  a  cause  of  action 
against  him  in  both  capacities,  or  states  facts,  which  render 
it  uncertain,  in  which  capacity  the  cause  of  action  exists 
against  him. 
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Where  the  complaint  sets  forth  two  or  more  causes  of 
on  against  the  defendant,  in  different  capacities,  all  of 
ch  grow  out  of  the  same  transaction,  or  transactions 
lected  with  the  same  subject  of  action ;  do  not  requiie 
3rent  places  or  modes  of  trial ;  and  are  not  inconsistent 
I  each  other. 

L  a  case  specified  in  this  section,  a  judgment  for  the 
itiff  for  a  sum  of  money  must  distinctly  show,  whether 

awarded  against  the  defendant  personally,  or  in  Ms 
3sentative  capacity. 

1816.  In  a  case  specified  in  the  last  section,  or  where 
1,  to  he  collected  out  of  the  individual  property  of  an 
utor  or  administrator,  are  awarded  in  an  action  by  or 
ist  him  in  his  representative  capacity,  so  much  of  the 
ment,  as  awards  a  sum  of  money  against  him  per- 
il y,  may  be  separately  docketed,  and  a  separate  exe- 
n  may  be  issued  thereupon,  as  if  the  judgment  con- 
d  no  award  against  him  in  his  representative  capacity. 

1817.  In  an  action  or  special  proceeding  against  two  18  Abb.  K, 
>re  executors  or  administrators,  representing  the  same  C.  Wi. 
Lent,  all  are  considered  as  one  person  ;  and  those  who 

rst  served  with  process,  or  first  appear,  must  answer 
laintiff.  Separate  answers,  by  different  executors  or 
listrators,  cannot  be  required  or  allowed,  except  by 
ion  of  the  court.  Judgment  in  favor  of  the  plaintiff 
>e  entered,  and,  in  a  proper  case,  execution  may  be 
[.  against  all  the  defendants,  as  if  all  had  appeared, 
lis  section  does  not  affect  the  plaintiff's  riifht  to  bring 
;ourt  all  the  executors  or  administrators,  who  are 
s. 

818.  One  of  two  or  more  executors,  to  whom  letters 
lentary  have  not  been  issued,  is  not  a  necessary  party 
action  or  special  proceeding,  in  favor  of  or  against  the 
;ors,  in  their  representative  capacity. 

319.  If,  after  the  expiration  of  one  year  from  the  8  Dem.  jo. 

ag  of  letters  testamentary  or  letters  of  administration,  ^.  ^^^* 

cutor  or  administrator  refuses,  upon  demand,  to  pay  iiSnn  894. 

3y,  or  distributive  share,  the  person  entitled  thereto  6  Dem. '893.* 

uaintain  such  an  action  against  him,  as  the  case  V  J^q^'  ^' 

38.     But  for  the  purpose  of  computing  the  time,  j  conii.  asi 

which  such  an  action  must  be  commenced,  the  iiiN.Y.2(>4. 

of  action  is  deemed  to  accrue,  when  the  executor's  S  ^  ^^  ^  f  ^ 
ainistrator's  account  is  judicially  settled,  and   not 

»20.  The  guardian  ad  litem  of  an  infant,  in  whose 
n  action  is  brought,  as  prescribed  in  the  last  section, 
mless  he  is  al8o  the  general  guardian,  execute  and 
\i  the  clerk,  before  the  commencement  of  the  action, 
to  the  infant,  with  at  least  two  sufficient  sureties,  in 
ty  fixed  by  a  judge  of  the  court,  conditioned  that  the 
in  will  duly  account  to  the  infant,  when  he  attains 
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full  age,  or,  in  case  of  his  death,  to  his  personal  representa- 
tives, for  all  money  or  property,  which  the'guardian  may 
receive,  by  reason  of  the  legacy  or  distributive  share. 

§  1821.  A  final  judgment  against  an  heir  or  devisee, 
bars  an  action  against  the  executor  or  administrator  of  the 
decedent,  for  the  same  cause,  and  every  other  remedy  to 
enforce  payment  thereof  out  of  the  decedent's  property; 
unless  an  execution  against  property,  issued  upon  the  judg- 
ment, has  been  returned  wholly  or  partly  unsatisfied,  or 
suflScient  real  property  to  satisfy  the  jadement  has  not 
descended,  or  been  devised,  to  the  judgment  debtor.  But,  if 
the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is 
absolute. 
4  Dem.  176.        §  1822.     [^mV  1882.  1895,  amendment  to  take  effect  8eptem- 
^  Hun,  194.   5erl,  1895.]    Where  an  executor  or  administrator  disputes 
146NY4U    oi"  i^6J^<}^s  a  claim  against  the  esttito  of  a  decedent,  exhibited 
"7^  l*^/\  7^4  *^^^"^  either  before  or  after  the  commencement,   of  the 
'       ^  '  T  publication  of  a  notice  requiring  the  presentation  of  claims, 

as  prescribed  by  law,  unless  a  written  consent  shall  be  filed 
I  y  the  respective  parties  with  the  surrogate  that  said  claim 
may  be  ht-ard  and  determined  by  him  upon  the  judicial 
settlement  of  the  accoants  of  said  executor  or  administrator 
as  provided  by  section  twenty-seven  hundred  nnd  forty  three, 
the  claimnnt  must  commence  an  action,  for  the  recovery 
thereof  against  the  executor  or  administrator,  within  six 
months  nfter  the  dispute  or  rejection,  or,  if  no  part  of  the 
debt  is  then  due,  within  six  months  after  a  part  thereof  be- 
comes due;  in  def  .ult  whereof,  he,  and  all  the  persons  claim- 
ing under  him,  are  forever  barred  from  maintaining  such  an 
action  thereupon,  and  from  every  other  remedy  to  enforoe 
payment  thereof  out  of  the  decedent's  property. 

86  Hun,  C37.  §  1 88  3.  Real  property,  which  belonged  to  a  decedent,  \a 
is^iv.  Pro.  jjQj  i)ound,  or  in  any  way  affected,  by  a  judgment  against 
his  executor  or  admmistrator,  and  is  not  liable  to  be  sohl 
by  virtue  of  an  execution  issued  upon  such  a  judgment, 
tmless  the  judgment  is  expressly  made,  by  its  terms,  a  lien 
upon  specific  real  property  therein  described,  or  expressly 
dfrects  the  sale  thereof. 

§  1884.  In  an  action  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money,  the  existence,  suf- 
ficiency, or  want  of  assets,  shall  not  be  pleaded  by  either 
party  ;  and  the  plaintiff's  right  of  recovery  is  not  affected 
therebjr,  except  with  respect  to  the  costs  to  be  awarded,  as 
prescribed  by  law.  A  judgment  in  such  an  action,  is  not 
evidence  of  assets  in  the  defendant's  hands. 

1  Dem.  88.         §  1886.  An  execution  shall  not  be  issued,  upon  a  jud^- 
I  Id.  248.       ment  for  a  sum  of  money,  against  an  executor  or  admiuia 

135N.T.430. 
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ator,  in  his  representative  capacity,  until  an  order,  per- 
itting  it  to  be  issued,  has  been  made  by  the  surrogate, 
oin  whose  court  the  letters  were  issued.  Such  an  order 
ust  specify  the  sum  to  be  collected  ;  and  the  execution 
ust  be  indorsed  with  a  direction  to  collect  that  sum. 

§1826.  At  least  six  days' notice  of  the  application  for  SDam-SiS. 
L  order  specified  in  the  last  section,  must  be  personally  XxS^'f!^ 
rved  upon  the  executor  or  administrator,  unless  it  appears  "**'  ^  '*" 
at  service  cannot  be  so  made  with  due  diligence;  in 
dich  case,  notice  must  be  given  to  such  persons,  and  in 
ch  manner,  as  the  surrogate  directs,  by  an  order  to  show 
use  why  the  application  should  not  be  granted.  Where 
appears  that  the  assets,  after  payment  of  all  sums  charge- 
le  against  them  for  expenses,  and  for  claims  entitled  to 
iority  as  against  the  plaintiff,  are  not,  or  will  not  be,  suf- 
ient  to  pay  all  the  debts,  legacies,  or  other  claims  of  the 
iss  to  which  the  plaintiff's  claim  belongs,  the  sum.  di- 
eted to  be  collected  by  the  execution,  shall  not  exceed  the 
iintiff's  just  proportion  of  the  assets.  In  that  case,  one 
more  orders  may  be  afterwards  made  in  like  manner, 
d  one  or  more  executions  may  be  afterwards  issued, 
lenever  it  appears  that  the  sum,  directed  to  be  collected 
the  first  execution,  is  ]es3  than  the  plaintiff's  just  pro- 
ition. 

§  1827.  Where  a  judgment  has  been  rendered  against 
executor  or  administrator,  for  a  legacy  or  distributive 
ire,  the  surrogate,  before  granting  an  order,  permitting 
execution  to  be  issued  thereupon,  majr,  and,  in  a  proper 
le,  must,  require  the  applicant  to  file  m  his  office,  an  un- 
rtaking  to  the  defendant,  in  such  a  sum,  and  with  such 
•eties,  as  the  surrogate  directs,  to  the  effect,  that  if,  after 
lection  of  any  sum  of  money  by  virtue  of  the  execution, 
5  remaining  assets  are  not  sufficient  to  pay  all  sums,  for 
ich  the  defendant  is  chargeable,  for  expenses,  claims 
iitled  to  priority  as  against  ihe  applicant,  and  the  other 
acies  or  distributive  shares,  of  the  class  to  which  the 
Dlicant's  claim  belongs,  the  plaintiff  will  refund  to  the 
"endant,  the  sum  so  collected,  or  such  ratable  part 
ireof ,  with  the  other  legatees  or  representatives  of  the 
ae  class,  as  is  necessary  to  make  up  the  deficiency. 

\  1883.  An  executor,  administrator,  or  a  person  ap- 
nted  by  the  surrogate,  as  prescribed  in  chapter  eighteenth 
this  act,  to  dispose  of  the  real  property  of  a  decedent, 
leemed  a  trustee,  appointed  by  virtue  of  a  statute,  within 
meaning  of  that  expression,  as  used  in  section  seven 
idred  aod  sixty-six  of  this  act. 

i  1829.  An  execution  may  be  issued,  in  the  name  of  an 
icutor  or  administrator,  in  his  representative  capacity, 
)n  a  judgment  recovered  by  any  person  who  preceded 
1  in  the  administration  of  the  same  estate,  in  any  case 
ere  it  might  have  been  issued  in  favor  of  the  original 
intiff,  and  without  a  substitution. 
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§  1830.  If  an  executor  or  admiDistrator  is  defendant  in 
an  Action  or  special  proceeding,  pending  when  his  powers 
cease,  the  plaintiff  may,  in  a  proper  case,  proceed  therein 
against  him,  to  charge  him  personally;  but  a  judgment  or 
other  determination,  thereafter  rendered  or  made  against 
him,  is  not  of  any  force,  as  against  the  estate  of  the  de- 
cedent, or  a  person  succeeding  to  the  administration 
thereof. 

§  1831.  An  executor  or  administrator  cannot  be  made 
personally  liable  to  the  adverse  party,  for  a  debt  or  for  dam- 
ages, by  reason  of  his  having  made  a  false  allegation  in 
pleading. 

§  1838.  In  an  action  or  special  proceeding,  to  which  an 
executor  or  administrator  is  a  party,  wherein  the  question, 
whether  he  has  administered  the  estate  of  the  decedent,  or 
any  part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry, 
and  the  inventory  of  assets,  filed  by  him,  is  given  in  evi- 
dence, either  party  may  rebut  the  same,  by  proof,  either  : 

1.  That  any  property  was  omitled  in  the  inventory,  or 
was  not  returned  therein  at  its  true  value  ;  or, 

2.  That  any  property  has  perished,  or  has  been  lost, 
without  the  fault  of  the  executor  or  administrator ;  or  has 
been  fairly  sold  by  him,  at  private  or  public  sale,  at  a  less 
price  than  the  value  so  returned  ;  or  that,  since  the  return 
of  the  inventory,  it  has  deteriorated  or  enhanced  in  value. 

§  1833.  In  such  an  action  or  special  proceeding,  the 
executor  or  administrator  shall  not  be  charged  with  a  de- 
mand or  right  of  action,  included  in  the  inventory,  unless  it 
appears  that  the  same  has  been  collected,  or  might  have  been 
collected,  with  due  diligence. 

74  Hun,  276.  |  1 834.  The  last  two  sections  do  not  vary  any  rule  of 
evidence,  respecting  any  proof,  which  an  executor  or  admin- 
istrator may  now  make. 

§  1836.  Where  a  judgment  for  a  sum  of  money  only  is 
rendered  against  an  executor  or  administrator,  in  an  action 
brought  against  him  in  his  representative  capacity,  costs 
shall  not  be  awarded  against  him,  except  as  prescribed  in 
the  next  section. 


ft  Dem.  147. 


2ft  Han,  654. 
110N.Y.562. 
141  Id.  179. 


4  Montb.  L. 
Bui.  17. 
^9  Hun,  654. 
104N.Y.286. 
Jl«>Id.  5ti2. 
19  N.  Y. 
State  Rep. 
50. 
;41N.Y.179. 


§  1886.  [Am^d  1895,  amendment  to  take  effect  SaOember 
1,  1895.]  A^There  it  api)earB,  in  a  case  specified  in  the  last 
section,  that  the  plaintiff's  demand  was  presented  within  the 
time  limited  by  a  notice,  published  as  prescribed  by  law, 
requiring  creditors  to  present  their  claims;  and  that  the  pay- 
ment thereof  was  unreasonably  resisted  or  neglected,  or  that 
the  defendant  did  not  file  the  consent  provided  in  section 
eighteen  hundred  and  twenty-two  withm  six  months  from 
the  rejection  thereof,  the  court  may  award  costs  against  the 
executor  or  administrator,  to  be  collected,  either  out  of  his 
individual  property,  or  out  of  the  propertv  of  the  decedent, 
as  the  court  directs,  having  reference  to  the  facts  which  b] 
pear  upon  the  trial.    Where  the  action  is  brought  in 
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ime  court,  the  facts  must  be  certified  by  the  Judge  or 
je,  before  whom  the  trial  took  place.       cu  N-  ^  c»  'O 

ARTICLE  SECOND. 

ON  BT  A  Creditor  aoainst  his  Debtor's  Next  of 
Kin,  Legatee,  Heir  or  Detisbb. 

.  When  action  lies  against       $  1850.  Deductions  for  prior  re- 
next  of  kin,IegateeB,etc.  coveries. 
.  Aciion  may  be  joint  or  1851.  Complaint     to     describe 

several .  1  and  descended ,  etc. 

.  In  joint  action,  recovery  1S53.  Judgment ;    when  to  be 

to  be  apportioned.  satisfied  out  of  land. 

.  Recovery  m  a  several  ac-  1858.  Id. ;  when  not  a  lien  on 

tion.  land  aliened. 
.  Requisites  to  recovery  in    '      1854.  How     judsTment     taken, 

action  against  l^atees.  wben  land  aliened. 

.  Id.  ;   in  action  against  a  1855.  Classification  of  debts  to 

preferred  legatee.  be  enforced  under  this 

.  Liability  of  heirs  and  de-  article. 

visees.  185(J.  Defence  by  reason  of  other 

.  When  action  therefor  may  prior  or  equal  claims. 

be  brought.  1857.  Id.  ;  when  £uch  a  claim  is 

.  Effect   of  application  to  paid. 

sell  real  property.  1853.  Action  not  suspended  by 

.  Action  must  be  joint.  infancy. 

.  Recovery    to    be    appor-  18' 9.  This  article  not  applicable, 

tioned.  ^vhere  will  charges  real 

.  Requisites     to     recovery  property,  etc. 

against  heirs.  1860.  One  action,  where  fame 

.  Id. ;  against  devisees.  person  is  heir,  devii*ee, 

etc. 

.837.  An  action  may  be  maintained,  as  prescribed  in  sMisc  469. 
irticle,  against  the  surviving  husband  or  wife  of  a  de- 
it!  and  the  next  of  kin  o/  ^n  intestate,  or  the  next  of 
r  legatees  of  a  testator,  to  recover,  to  the  extent  of  the 
J  paid  or  distributed  to  them,  for  a  debt  of  tlie  dece- 
upon  which  an  action  might  have  been  maintained 
ist  the  executor  or  administrator.  The  neorlect  of  the 
tor  to  present  his  claim  to  the  executor  or  administrator, 
u  the  time  prescribed  by  law  for  that  purpose,  does  not 
ir  hid  right  to  maintain  such  an  action. 

L838.  An  action,  specified  In  the  last  section,  must  be 
yht.  either  jointly  against  the  surviving  husband  or 
and  all  the  legatees,  or  all  the  next  of  kin,  as  the  case 
be,  or,  at  the  plaintiff's  elcctii^n,  against  one  of  them   /^.l  ^  p  .  4 

But  where  a  h^gacy  is  received  by  two  or  more  per- 
jointly,  t!iey  are  deemed  one  legatee,  within  the  mean- 
if  each  provision  of  this  article,  relating  to  legatees. 

1839.  Wlirrea  joint  rxtlon  is  brought,  as  prescribed  77  Hun,  248. 
e  last  section,  the  whole  sum,  which  the  plaintiff  is  en- 
I  to  recover,  must  be  apportioned  among  the  defend- 
in  proportion  to  the  legacy  or  distributive  share,  as 
ase  may  be,  received  by  each  of  them ;  and  the  final 
ment  must  award,  against  each  defendant  sei?arately, 
)roportionate  sum  thus  ascertained.  The  costs  of  the 
n,  if  the  plaintiff  isentitled  to  costs,  must  be  appor- 
d  in  like  manner ;  except  that  the  expenses  of  serving 
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the  summons  upon  each  defendant  must  be  taxed  a|^ 
him  only ;  and  one  sheriff's  fee.  for  returning  an  executi<Hi, 
may  be  taxed  against  each  defendant,  against  whom  any 
sum  is  awarded. 

§  1840.  Where  an  action  is  brought  against  the  suiviv- 
ing  husband  or  wife  only,  or  against  one  only  of  the  next 
of  kin,  or  legatees,  the  sum,  which  the  plaintiff  is  entitled 
to  recover,  cannot  exceed  the  sum  which  he  would  have 
been  entitled  to  recover  from  the  Fame  defendant,  in  an 
action  brought,  as  prescribed  in  the  last  section. 

§  1841,  If  the  action  is  brought  against  a  legatee,  or 
against  all  the  legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  ad- 
ministrator of  the  decedent,  to  the  surviving  husband  or 
wife,  or  next  of  kin  ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recov- 
ered bv  some  other  creditor  ;  or 

3.  That  those  assets,  after  payment  of  the  exi)en8es  of 
administration  and  preferred  demands,  are  not  sufficieni  to 
satisfy  the  demand  of  the  plaintiff  ;  in  which  case,  he  can 
reco^  ^r  only  for  the  deficiency. 

§  1848.  Where  some  of  the  legatees  are  preferred  to 
others,  an  action  majr  be  maintained,  as  prescribed  in  the 
last  five  sections,  against  one  or  all  of  those  who  are  equally 
preferred  or  equally  deferred,  as  if  the  legatees  of  tJiat  class 
were  all  the  legatees.  But  where  it  is  brought  against  a 
preferred  legatee,  or  a  class  of  preferred  legatees,  the  plain- 
tiff must  show,  in  addition  to  the  matters,  with  respect  to 
the  next  of  kin,  required  by  the  provisions  of  the  last  sec- 
tion, the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  pre- 
ferred. 

i04N.Y.l7V       §  1843.  The  heirs  of  an  intestate,  and  the  heirs  and  de- 

iiS  N^T^  M6    ^'^^"^  ^^  *  testator,  are  respectively  liable  for  the  debts  of 

t  *^  ^^  A.  7  ro  1     *  the  decedent,  arising  by  simple  contract,  or  by  specialty,  to 

the  extent  of  the  eetate,  interest,  and  right  in  the  real  prop- 
erty, which  descended  to  them  from,  or  was  effectually  de- 
vised to  them  by,  the  decedent. 

i  *      §  1844.  But  an  action,  to  enforce  the  liability  declared 
J  */  ^  lv.'*^%^V  in  the  last  section,  cannot  be  maintained,  except  in  one  of 

the  following  cases : 

1.  Where  three  years  have  elapsed  since  the  death  of  the 
decedent,  and  no  letters  testamentary,  or  letters  of  admioi^i- 
tration,  upon  his  estate,  have  been  granted  within  the  State. 

2.  Where  three  years  have  elapsed,  since  letters  testa- 
mentary, or  letters  of  administration,  upon  his  estate,  were 
granted,  within  the  Slate. 

§  1846.  Wliere  it  appears  that,  at  the  time  of  the  com- 
mencement of  such  an  action,  a  petition,  seasonabljr  pre- 
sented as  prescribed  by  law,  praying  for  a  decree  to  dispose 
of  real  property  of  the  decedent,  for  the  payment  of  hi* 
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>ts,  was  pending  in  a  surrogate's  court  haying  lurisdic- 
Q,  the  proceedings  in  the  action,  subsequent  to  the  com- 
int,  must  be  stayed  by  the  court,  until  the  petition  is 
X>OBed  of,  unless  the  plaintiff  elects  to  discontinue.  If  a 
:;ree  to  dispose  of  real  property,  pursuant  to  the  prayer 
the  petition,  is  granted,  the  action  must  be  dismissed, 
less  the  plaintiff  has  alleged  in  hid  complaint,  or  alleges 
a  supplemental  complaint,  that  real  property,  other  than 
it  included  in  the  decree,  descended  or  was  devised  to  the 
fendants.  If  the  plaintiff  elects  to  proceed  under  such 
allegation,  he  is  entitled  to  a  preference  in  payment,  out 
the  real  property,  with  respect  to  which  the  allegaticxi  is 
side  ;  but  he  cannot  share,  as  a  creditor,  in  the  disiribu- 
»n  of  the  money,  arising  from  the  disposal  of  the  real 
operty,  described  in  the  decree  ;  and  the  judgment  in  the 
tion  does  not  charge,  or  in  any  way  affect,  hSblI  property, 

§  1846.  An  action  against  heirs  or  devisees,  brought  as  79Huo,  487. 
-escribed  in  the  last  three  sections,  must  be  brought  jointly 
gainst  all  the  heirs,  to  whom  any  real  properly  descended 
om  the  decedent,  or  jointly  against  all  the  devisees,  as  the 
ise  may  be. 

§  1847.  In  such  an  action,  the  sum,  which  the  plaintiff  70  Hun,  487. 
1  entitled  to  recover,  for  damages  &M  costs,  must  be  ap 
ortioned  among  all  the  defendants,  in  proportion  to  the 
alue  of  the  real  property  descended  to  each  heir,  or  devised 
3  each  devisee,  as  the  case  may  be.  as  prescribed  in  section 
ne  thousand  ei^ht  hundred  and  thirty-nine  of  this  act,  for 

similar  apportionment  among  legatees  or  next  of  kin,  in 
proportion  to  the  assets   received   by  them.      The  final 
udgment  must,  in  like  manner,  award  against  each  de 
endant  the  proportionate  sum,  with  which  he  is  charge- 
able. 

§  1 848.  Where  the  action  is  brought  against  heirs,  the  18  Ahh.  H 
)laiQtiff  must  show,  either  C.  142. 

1.  That  the  decedent's  assets,  if  any,  within  the  State, 
were  not  sufficient  to  pay  the  plHintiff's  debt,  in  addition 
x>  the  expenses  of  administration,  and  debts  of  a  prior  class ; 
)r 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable, 
snth  due  diligence,  to  collect  his  debt,  by  proceedings  in 
the  proper  surrogate's  court,  and  by  action  against  the  ex- 
scutor  or  administrator,  and  against  the  surviving  husband 
[>r  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to, 
and  settled  by,  the  surrogate,  ma}'^  be  used  as  presumptive 
evidence  of  any  of  the  facts,  required  to  be  shown  by  this 
section. 

§  1849.  Where  the  action  is  brought  against  devisees, 
the  plainrjff  must  show,  in  addition  to  the  matters  specified 
in  the  last  section,  either  that  the  real  property  of  the  de- 
cedent, which  descended  to  his  heirs,  was  not  sufficient  to 
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pay  tlie  plaintiff's  debt,  or  Ihat  the  plaintiff  has  been  un- 
able, or  will  be  unable,  with  due  diligence,  to  collect  hii 
debt  by  an  action  against  the  heirs. 

§  1850.  Where  the  assets,  applicable  to  the  plaintiffs 
debt,  were  sufficient  to  pay  a  part  thereof,  or  a  part  thereof 
has  been  collected  from  the  executor  or  administrator,  or 
from  the  surviving  husband  or  wife,  next  of  kin,  or  lega- 
tees, the  plaintiff  can  recover  only  for  the  residue,  remain- 
ing unpaid  or  uncollected ;  and  if  the  action  is  against 
devisees,  he  can  recover  only  for  the  residue,  which  the  real 
estate  descended,  or  the  amount  of  his  recovery  against 
the  heirs,  is  insufficient  to  discharge. 

§  1851.  The  complaint  must  describe,  with  common  cer- 
tainty the  real  property,  descended  or  devised  to  the  de- 
fendant; and  mustspecit'y  its  value. 

^  §1852.  If  it  appears  that  any  of  the  real  property, which 

67  ^.*^.7./'9-    descended  or  was  devised  to  a  defendant,  had  not  been 

aliened  by  him  at  the  time  of  the  commencement  of  the 
action,  the  final  judgment  must  direct,  that  the  debt  of  the 
plaintiff,  or  the  proportion  thereof  which  he  is  entitled  to 
•recover  against  that  defendant,  be  collected  out  of  that  real 
property.  Such  a  judgment  is  preferred,  as  a  lien  upon 
that  property,  to  a  judgment  obtained  against  the  defend- 
ant, for  his  individual  debt  or  demand* 

§  1863.  But  a  judgment,  rendered  as  prescribed  in  the 
last  section,  does  not  bind,  and  the  execution  thereupon 
cannojt  in  any  way  affect,  the  title  of  a  purchaser,  in  good 
faith  and  for  value,  acquired  before  a  notice  of  the  pen- 
dency of  the  action  is  filed,  or  final  judgment  is  entered, 
and  the  judgment-roll  filed. 

79  Hun,  4  6.  §  1 854.  If  it  appears  that,  before  the  commenccir.ent  of 
the  action,  or  afterwards  and  before  the  filing  of  a  notice  of 
the  pendency  of  the  action,  the  defendant  aliened  the  real 
property  descended  or  devised  to  him,  or  any  part  thereof, 
the  plamtiff  may,  at  his  election,  take  a  final  judgment 
against  him  for  the  value  of  the  property  so  aliened,  or  so 
much  thereof  as  may  be  necessary,  as  in  an  action  for  the 
defendant's  own  debt 

18  Abb.  N.       §  1855.  Where  the  surviving  husband  or  wife,  nest  of 
C 142.  kin,  legatees,   heirs,  or  devisees,  are  liable  for  demands 

against  the  decedent,  as  prescribed  in  this  article,  they  must 
give  preference  in  the  payment  thereof,  and  lliey  'are  ao 
liable  therefor,  in  the  order  prescribed  by  law,  for  the  pay- 
ment of  debts  by  an  executor  or  administrator.  Preference 
of  payment  cannot  be  given  to  a  demand,  over  another  of 
the  same  class,  except  where  a  similar  preference  by  an  ex- 
jcutor  or  administrator  is  allowed  by  law.  The  commence- 
ment of  an  action,  under  any  provision  of  this  article,  'ioes 
xot  entitle  the  plaintiff's  demand  to  preference  over  another 
VI  the  same  class,  except  as  otherwise  specially  prescribed 
by  law. 
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1 1866.  Where  it  appears,  in  an  action  brought  as  pre- 
Ibed  in  this  article,  tiiat  there  are  unsatiafied  demands 
jnst  the  decedent's  estate,  of  a  class  prior  to  that  of  the 
Intiff'a  demand,  the  defendant  is  entitled  to  iudgment, 
be  value  of  the  property,  which  was  received,  devised, 
Qherited,  as  the  case  may  be,  by  the  class  to  which  he 
mgs,  does  not  exceed  the  amount  of  the  valid  demands 
prior  class.  If  it  exceeds  the  amount  of  those  demands, 
judgment  against  the  defendant  cannot  exceed  such  a 
)ortion  of  the  plaintiff 's  demand,  as  the  total  amount  of 
vaMd  demands  of  his  class  beai's  to  the  excess. 

1857.  Where  a  defendant,  or  a  person  belonging  to  his 
;,  has  paid  a  demand  against  the  decedent's  estate,  of  a 
prior  to  that  of  t>»*3  plaintiff *s  demand,  or  has  paid  a 
ind  of  the  same  cYdss,  the  amount  of  the  demand  so 
must  be  estimated,  in  ascertaining  the  amount  to  be 
'ored,  as  if  it  was  outstanding  and  unpaid. 

1868.  An  action  against  heirs  or  devisees,  brought  as 
ribed  in  this  article,  is  not  delayed,  nor  is  the  remedy 
J  plaintiff  suspended,  by  reason  of  the  infancy  of  any 
i  parties  ;  except  that  an  e\'ecution  shall  not  be  issued 
St  an  infant  heir  or  devisee,  until  the  expiration  of 
bar  after  final  judgment  is  rendered,  and  the  judg* 
roU  tiled. 

86 9,  This  article  does  not  affect  the  liability  of  an 
r  devisee,  for  a  debt  of  a  testator,  where  the  will  ex- 
y  charges  the  debt  exclusively  upon  the  real  property 
ided  or  devised,  or  makes  it  payable  exclusively  by 
ir  or  devisee,  or  out  of  the  real  property  descended 
ised,  before  resorting  to  the  personal  property,  or  to 
her  real  property  descended  or  devised. 

J 80.  Where  a  person,  who  takes  real  property  of  a  8  Misc.  4C9. 
nt  by  devise,  and  also  by  descent ;  or  who  takes  per- 
property  as  next  of  kin,  and  also  as  legatee  ;  or  who 
>oth  real  and  personal  property  in  eiUier  capacity ; 
» is  executor  or  administrator,  and  also  takes  in  either 
before  mentioned  capacities ;  would  be  liable,  in  one 
y,  for  a  demand  against  the  decedent,  after  the  ex* 
n  of  the  remedy  against  him  in  another  capacity ; 
[ntiff,  in  any  action  to  charge  him,  which  can  be 
ned,  without  joinins:  with  him  any  other  person, 
a  person  whose  liability  is  in  all  respects  the  same, 
30ver  any  sum,  for  which  he  is  liable,  although  the 
against  him  in  another  capacity  was  not  exhausted. 
Is  section  does  not  increase  the  sum,  which  the 
'  is  entitled  to  recover  against  him,  in  the  capacity 
h  he  is  actually  liable ;  nor  does  it  charge  a  defend- 
ividually,  who  is  liable  only  in  a  representative 
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ARTICLE  THIRD. 
Action  to  establish  ob  imfbach  a  Will. 

%  288L  When  action  to  establish       S  1866.  Proof  of  lost  will  in  cei^ 

a  will  may  bd  broaeht.  tain  cases. 

1868.  Jndement,  that  will  Sees-  1866.  Action  to  establish,  ete.« 

taolished.  will    relating    to    real 

1868.  JncUment  admitting  the  property. 

will  to  probate.  1867.  Betroepective  effect  of  this 
1864.  Contents    of   judgment;  article. 

eorrogate's  duty. 

73  Hun,  J 44.  §  1861  •  An  action  to  procure  a  judgment,  establishing 
a  will,  may  be  maintained,  by  any  person  interested  in  the 
establishment  thereof,  in  either  of  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
been  executed,  in  such  a  manner  an^d  under  such  circum- 
stances, that  it  might,  under  the  laws  of  the  State,  be  ad- 
mitted to  probate  in  a  surrogate's  court ;  but  the  original 
will  is  in  another  state  or  country,  under  such  circum- 
stances that  it  cannot  be  obtained  for  that  purpose  ;  or  has 
been  lost  or  destroyed,  by  accident  or  design,  before  it  was 
duly  proved,  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property,  made  by  a  person, 
who  resided  without  the  State,  at  the  time  of  the  executicm 
thereof,  or  at  the  time  of  his  death,  has  been  dulj  executed, 
according  to  the  laws  of  the  state  or  countiy  m  which  it 
was  executed,  or  in  which  the  testator  resided  at  the  time 
of  his  death,  and  the  case  is  not  one,  where  the  will  can  be 
admitted  to  probate  in  a  surrogate's  court,  iinder  the  laws 
of  the  State. 

§  1868.  If ,  in  such  an  action,  the  facts  necessary  to  estab- 
lish the  validity  of  the  will,  as  prescribed  in  the  last  sec- 
tion, are  satisfactorily  proved,  final  judgment  must  be 
rendered,  establishing  the  will  accordmgly.  But  where 
the  will  of  a  person,  who  was  a  resident  of  the  State  at  ^e 
time  of  his  death,  is  established  as  prescribed  in  the  last 
section,  the  judgment  establishing  it  does  not  affect  the 
construction  or  validity  of  any  provision  contained  therein ; 
and  such  a  question  arising  with  respect  to  any  provisioo, 
must  be  determined  in  the  same  action,  or  in  anotiier  ac- 
tion or  a  special  proceeding,  as  the  case  requires,  as  if  the 
'vrill  was  executea  within  the  State. 

§  1863.  Where  the  parties  to  the  action,  who  have  ap- 
p^^red  or  have  been  duly  summoned,  include  all  the  per- 
sons, who  would  be  neces^anr  parties  to  a  special  proceed- 
ing, in  a  surrogate's  court,  for  the  probate  of  the  same 
wfll  and  the  grant  of  letters  thereupon,  if  the  circumstances 
were  such  that  it  could  have  been  proved  in  a  surrogate's 
court ;  the  final  judgment,  rendered  as  prescribed  in  the 
-  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be 
recorded  in  his  office ;  and  that  letters  testamentary,  or 
letters  of  administration  with  the  will  annexed,  be  issued 
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reupon  from  his  court,  in  the  same  manner,  and  with 
!  effect,  as  upon  a  will  dul7  proved  in  that  court 

1864.  A  copy  of  the  will  so  established,  or,  if  it  if 
or  destroyed,  the  substance  thereof,  must  be  inoorpo- 
d  into  a  final  judgment,  rendered  as  prescribed  in  Uie 
section  ;  and  the  surrogate  must  recora  the  same,  and 
3  letters  thereupon,  as  mrected  in  the  Judgment 

1865.  But  the  plaintiff  is  not  entitled  to  a  Judgment,   sBedf.  sat 
)Iishing  a  lost  or  destroyed  will,  as  prescribed  In  this  J*d^'«l 
le,  unless  the  will  was  in  existence,  at  the  time  of  the  isqn.t.sio. 
tor's  death,  or  was  fraudulently  destroyed  in  his  life-  4^/5/^  WT-TX 
;  and  its  provisions  are  clearly  and  distinctly  proved 

i  least  two  credible  witnesses,  a  correct  copy  or  draft 
^  equivalent  to  one  witness. 

1866.  The  validity,  construction  or  effect,  under  the  llSF'v***' 
of  the  State,  of  a  testamentary  disposition  of  real  SidiSk. 
3rty  situated  within  the  State,  or  of  an  interest  in  such   i06N.Y.aB9w 
jrty,  which  would  descend  to  the  heir  of  an  intestate,   U*  id.  lo^ 
be  determined,  in  an  action  brought  for  that  purpose,    ^^  *-^'  ^^ 
e  maner  as  the  validity  of  a  deed,  purporting  to  con- 

ind,  may  be  determined.  The  judgment  in  such  an 
1  may  perpetually  enjoin  any  party,  from  setting  up 
>m  impeaching  the  devise  or  otherwise  making  any 

in  contravention  to  the  determination  of  the  court,  as 
e  requires.  But  this  section  does  not  appiy  to  a  case, 
r  the  question  in  controversy  is  determined  bv  the 
)  of  a  surrogate's  court,  duly  rendered  upon  aflega- 
'or  that  purpose,  as  prescribed  in  article  first  of  title 
3f  chapter  eighteenth  of  this  act,  where  the  plaintiff 
Illy  cited,  in  the  special  proceeding  in  the  surrogate's 

before  the  commencement  of  the  action. 

367.  The  provisions  of  this  article  apply  as  well  to  48  Hon.  534. 
oade  before  as  to  those  made  after,  this  article  takes  liSNTr.ioi 

ARTICLE  FOURm 

GSN£BAI«  AI7D  MlSGELLANBOUS  PbOVIBIONS. 

Action    bj    child    horn      %  18S0.  Receiver,  as  sncceesor  of 
after  will,  or  by  witness  sorviving  executor,  etc. 

to  will.  1870.  Next  of  kin  defined. 

>68.  A  child,  bom  after  the  making  of  a  will,  who 
led  to  succeed  to  a  part  of  the  real  or  personal  prop- 
the  testator,  or  a  subscribing  witness  to  a  will,  who 
;]ed  to  succeed  to  a  share  of  such  property,  may 
in  an  action  against  the  legatees  or  devisees,  as  the 
luires,  to  recover  his  share  of  the  property  ;  and  he 
ct  to  the  same  liabilities,  and  has  the  same  rights, 
entitled  to  the  same  remedies,  to  compel  a  distribu- 
paitition  of  the  property,  or  a  contribution  from 
3TS011S  interested  in  the  estate,  or  to  ^ain  possessiooi 
property,  as  any  other  person  who  is  so  entitled  to 
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§  1869.  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.]  Where  the  estate  of  a  decedent  has  been  brought 
tinder  the  jurisdiction  of  the  supreme  court,  by  an  action  for 
partition  or  distribution,  or  for  the  construction  or  establish- 
ment of  a  "w ill,  the  court  may,  upon  the  deaUi  of  the  sole 
surviTing  executor,  appoint  a  receiyer  of  the  estate,  pending 
the  action,  upon  such  terms  nnd  conditions,  and  upon  such 
notice  to  the  parties  interested,  as  the  court  directs,  and 
upon  such  security,  if  any,  as  to  the  court  seems  proper. 
For  the  purpose  of  canyiug  into  effect  the  judgment  and 
orders  of  the  court,  in  reltition  to  the  estate,  a  receiyer  so  ap- 
pointed is  the  successor  in  interest  of  the  surviving  executor; 
and  has,  subject  to  the  direction  of  the  court,  the  uke power, 
as  an  administrator  with  the  will  annexed. 

§  1870.  The  term,  "  next  of  kin,"  as  used  in  this  title, 
includes  all  those  en  titled,  under  the  provisions  of  law  re- 
lating to  the  distribution  of  personal  property,  to  share  in 
the  unbequeathed  assets  of  a  decedent,  after  payment  of 
debts  and  expenses,  other  than  a  surviving  hu£>band  or 
wife. 

TITLE  IV 

Other  special  actions  and  rights  of  action, 

Abtiglb  1.  Judgment  creditor^B  action. 

2.  Action  by  a  private  person  upon  an  official  bond. 

8.  Action  by  a  private  person  for  a  penalty  or  forfeiture. 

4.  Certain  actions  to  recover  damages  for  wrongs. 

5.  Miscellaneous  actions  and  rights  of  action. 

ARTICLE  FIRST. 
Judgment  Creditob's  Action. 

I  1871.  When  judgment   creditor  $  1875.  Id.  ;  how  applied. 

mav  bring  action.  1H76.  Injunction  may  be  iMned. 

1872.  To  what  county  execution  1877.  Kecciver     may     be     ap- 

must  have  issued.  .pointed. 

1878.  What    property  may    be  1878.  How  dipcovery  may    be 

reached.  compelled. 

1874.  Interest     of*    judgment  1879.  Application  of  this  article: 

debtor  in  land  contract  what   property    canooc 

may  be  reached.  be  reached. 

81  Han, 274.       §  18 ''I-  Where  an  execution,  against  the  property  of  a 

ao  Week,      judgment  debtor,  issued  out  of  a  court  of  record,  as  pre- 

MH^^"  R7     scribed     in     the     next      section,     has     been     returned 

136  KT.  259.  wholly  or  partly  unsatisfied,  the   judgment  creditor  may 

maintain  an  action  against  the  judgment  debtor,  and  any 

other  person,  to  compel  the  discoveiy  of   any  thing  m 

action,  or  other  property  belonging  to  the  iudgment  debtor. 

and  of  any  money,  thing  in  action,  or  other  property  due 

to  him,  or  held  in  trust  for  him  ;  to  prevent  the  transfer 

thereof,  or  the  pa3rment  or  delivery  thereof,  to  him,  or  to 

any  other  person  ;  and  to  procure  8atisfa<;tion  of  the  pUdn- 

tin's  demand,  as  prescribed  in  the  next  section  but  one 

Where  the  execution  was  issued  as  prescribed  in  section  one 

thousand  nine  hundred  and  thirty-four  of  this  act,  and  a 
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'endant  not  summoned  in  the  original  action  is  made  a 
endant  in  an  action  brought  under  this  section,  personal 
tperty,  owned  by  him  jointly  with  the  defendants  sum- 
ned  or  with  any  of  them,  may  be  applied  to  the  satis- 
don  of  the  plaintiff's  demand  as  prescribed  in  this 
cle. 

1872.  To  entitle  the  judgment  creditor  to  maintain  an 
on  as  prescribed  in  the  last  section,  the  execution  must 
e  been  issued  as  follows : 

If,  at  the  time  of  the  commencement  of  the  action, 
judgment  debtor  is  a  resident  of  the  State,  to  the 
iff  of  the  county  where  he  resides. 
If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
he  county  where  he  has  aiji  office,  for  the  regular  trans- 
m  of  business  in  person  ;  or,  if  he  has  no  such  office 
in  the  State,  to  the  sheriff  of  the  county  where  the 
ment-roU  is  filed,  unless  the  execution  was  issued  out 
court,  other  than  the  court  in  which  the  judgment 
'endered ;  in  which  case,  it  must  have  been  issued  to  the 
ff  of  the  county  where  a  transcript  of  the  judgment 
3d. 

.87S.  The  final  judgment  in  the  action  must  direct 
)rovidefor  the  satisfaction  of  the  sum  due  to  the  plain- 
>ut  of  any  money,  thing  in  action,  or  other  i)ersonal 
irty,  belonging  to,  or  due  to  the  judgment  debtor,  or 
in  trust  for  him,  which  is  discovered  in  the  action ; 
ler  the  same  might  or  might  not  have  been  originally 
,  by  virtue  of  an  execution. 

874,  The  final  judgment  in  the  action  must  also 
and  provide  for  the  satisfaction  of  the  sum  due  to 
aintiff,  out  of  the  interest,  if  any,  of  the  judgment 
%  in  a  contract  for  the  purchase  of  real  property  by 
either  by  selling  the  interest,  or  by  transferring  it  to 
dgment  creditor,  in  such  a  manner  and  upon  such 
as  the  court  deems  most  conducive  to  the  interests  of 
rties.  Where  the  person,  bound  to  perform  the  con- 
:>  the  judgment  debtor,  is  a  defendant  in  the  action, 
lal  judgment  may  direct  a  specific  performance  of 
itract  to  the  judgment  creditor,  or,  where  the  inter- 
he  contract  is  directed  to  be  sold,  to  the  purchaser. 

76.  In  a  case  specified  in  the  last  section,  the  value 
nterest  of  the  judgment  debtor  holding  the  contract 
3  ascertained,  under  the  direction  of  the  court ;  and 
h  thereof  as  is  necessary  must  be  applied  to  the  pay- 
f  the  sum  due  to  the  plaintiff,  and  the  residue,  if 
the  benefit  of  the  judgment  debtor. 

76*  A  temporary  injunction,  restraining  the  transfer 
yeraou,  or  the  payment  or  delivery  to  the  judgment 
of  any  money,  thing  in  action,  or  other  property  or 
iv-hicli  may,  hj  the  provisions  of  this  article,  be 
to  the  satisiaction  of  the  sum  due  to  the  plaintiff  ^ 
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may  be  granted  in  the  action.  The  injunction,  and  the 
proceeding  before  and  after  it  is  granted,  are  governed  by 
the  provisions  of  article  first  of  title  second  of  chapter 
seventh  for  this  act ;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  six  hundred 
and  three  of  this  act. 

§  18? 7.  The  court  may,  by  an  order,  or  by  the  inter- 
locutory or  final  judgment  in  the  action,  appoint  a  receiver 
of  any  or  all  of  the  property  of  the  judgment  debtor  ;  and 
may  direct  the  judgment  deblor,  or  any  other  defendant  in 
the  action,  to  convey  or  deliver  to  the  receiver,  as  justice 
requires,  any  property,  real  or  personal,  book,  voucher, 
or  other  paper,  or  to  execute  any  instrument,  which  it  deems 
necessary,  for  perfecting  or  assuring  the  receiver's  title  or 
poss«ssion. 

§  1878.  A  discoverer  may  be  compelled  in  an  action, 
brought  as  prescribed  m  this  article,  by  directing  the  per- 
son, required  to  make  it.  to  appear  before  the  court,  or  a 
referee  appointed  by  it,  and  to  be  examined  under  oath,  con- 
cerning the  matters  pertaining  to  the  discovery.  But  this 
section  does  not  a£fect  the  right  of  the  plaintiff,  to  cause 
the  deposition  of  a  defendant  to  be  taken,  as  prescribed  in 
article  first  of  title  third  of  chapter  ninth  of  this  act. 

tl879*  This  article  does  not  apply  to  a  case,  where  the 
gment  debtor  is  a  corporation,  created  bv  or  under  the 
laws  of  the  State.  Nor  does  it  authorize  the  discoveiy  or 
seizure  of,  or  other  interference  with,  any  property,  which 
is  expressly  exempted  by  law  from  levy  and  sale,  by  virtue 
of  an  execution ;  or  any  money,  thing  in  action,  or  other 
property  held  in  trust  for  a  judgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  a  person  other  than  the  judgment  debtor ; 
or  the  earnings  of  the  judgment  debtor  for  his  personal 
services,  rendered  within  sixty  days  next  before  the  com- 
mencement of  the  action,  where  it  is  made  to  appear,  by  his 
oath  or  otherwise,  that  those  earnings  are  necessary  for  the 
use  of  a  family,  wholly  or  partly  supported  by  his  labor. 

ARTICLE  SECOND. 
Action  by  a  privatb  Person  upon  an  oPFiciAii  Bond. 


§  1880.  Application  for  leave  to 
Bue  eheriff's  bond ; 
proof  required. 

1881.  Order  granting  leave  ;  ac- 

tion thereupon. 

1882.  Successive  actions. 

1883.  Indorsement  upon  execu- 

tion. 

1834.  Collection  of  execution  ; 
when  a  defence  to  sub- 
sequent action. 

168S.  When  claimants  entitled 
to  ratable  distribution. 

1886.  Action  upon  a  surrogate's 
bond. 


§  1887.  Action  upon    a    coan^ 

treasurer's  bond. 
1888.  Action  upon  ofldcial  bonds 

of  other  officers. 
1888.  Actions,  etc.,   under  the 

last  three  sections,  r^- 

ulated. 

1890.  Receivers,  etc.,    deemed 

public  officers. 

1891.  Demand  of  money;  when 

necessary  before  ap|di- 
cation. 
1802.  Application  may  be  nuMie 
ex  parte- 
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.880.    [Am'dlS95,amenclnu!nHo  take  efffd January!,    f"*^"°** 
]    Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner   j^d,  ^^'^^  ' 
Qitted  to  his  custody,  or  is  guilty  of  any  other  action-    6  Misc.  Bsa. 
defanlt  or  misconduct  in  his  office,  the  person  injured 
by  may  apply  to  the  supreme  court  for  le  ive  to  prose - 
the  sheriff's  official  bond.     The  application  must  be 
apanied  with  proof,  by  affidavit,  of  the  def huU  or  mis- 
act  complained  of,  and  that  satisfaction  of  the  same  has 
een  received;  and  with  a  certified  copy  of  the  official 

• 

881*  Upon  such  an  applic  >tion,  the  court  must  grant 
der,  permitting  the  applicant  to  mnintain  an  action 
the  bond.  The  action  must  be  brought,  in  the  court 
L  granted  the  order,  by  the  applicant  as  plaintiff;  and 
|r  be  maintained,  as  if  the  applicant  wns  the  obligee 
d  in  the  bond,  except  as  otherwise  expressly  prescribed 
s  article. 

$82.  [Am^d  1895,  amendment  to  take  effect  January  i. 
The  same,  or  any  other  applicant,  may,  in  like 
er,  either  before  or  after  judgment  in  the  first  action, 
I  an  order,  permitting  him  to  maintain  another  action, 
same  court,  upon  the  same  bond,  for  another  default 
iconduct  Any  number  of  such  orders  may  be  sncces- 
made;  and  neither  of  the  acti  ns  authorized  thereby 
cted  by  the  pendency  of,  or  the  recovery  of  judgment 
f  other,  except  as  otherwise  expressly  prescribed  in 
tide. 

888.  Where  an  execution  is  issued  upon  a  judgment, 
;red  against  the  sher^  and  any  of  his  sureties,  in  an 
,  brought  pursuant  to  the  last  four  sections,  the 
Iff's  attorney  must  indorse  thereon  a  direction  to 
;  the  same,  iij  the  first  place,  out  of  the  property  of 
eriff ,  and,  if  sufficient  property  of  the  sheriff  cannot 
nd,  then  to  collect,  the  deficiency  out  of  the  prop- 
P  the  surety  or  sureties. 

)84.  It  is  a  defence  b^  a  surety,  against  whom  an 
is  brought  upon  a  shenff's  official  bond,  that  he,  or 
her  surety  or  sureties,  have  been  or  will  be  compelled, 
at  of  sufficient  property  of  the  sheriff,  to  pay,  upon 
more  judgments  recovered  against  him  or  them, 
tie  same  bgnd,  an  aggregate  amount,  exclusive  of 
ofiftcers'  fees,  and  expenses,  equal  to  the  sum  for 
thq  defendant  is  liable,  by  reason  of  the  bond.  It  is 
il  defence,  that  the  difference  between  the  agp^gate 
t,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the 
iut  is  thus  liable,  is  less  than  the  amount  of  the 
Ts  demand. 

86.  If  the  aggregate  amount  of  the  liabilities,  which 
be  recoverea  by  actions  upon  the  sheriff's  official 
s  prescribed  in  this  article,  exceeds  the  sum  for 
th^  sureties  are  liable,  the  court  must,  upon  tl^e 
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application  of  a  person  who  has  obtained  leave  to  prosecute 
the  bond,  made  upon  notice  to  the  plaintiff's  attorney,  in 
each  action  then  pending  upon  the  sheriff's  official  bond, 
and  in  each  uncollected  judgment  recovered  thereupon, 
direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  01  the  property  of  the  sureties,  among  the  persons 
in  favor  of  whom  the  liabilities  have  accrued,  in  proportion 
to  the  amount  which  each  one  is  entitled  to  recover ;  to  be 
ascertained  by  a  reference,  or  in  such  other  manner  as  the 
court  directs.  For  the  purposes  of  the  motion,  an  order 
may  be  made  by  a  judge,  forbidding  the  payment,  to  the 
plaintiff  in  any  action,  of  the  sum  collected  or  to  be  col- 
lected, by  virtue  of  a  judgment  therein.  Bat  this  section 
does  not  authorize  the  court  to  compel  a  plaintiff  to  refund 
any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  or  notice  of  such  an  order. 

<li64,siibd.       §  1886.  Where  a  surrogate,  or  an  officer  acting  as  sur- 

Act  ^**'"'**^'  rogate,  is  guilty  of  any  actionable  default  or  misconduct  in 

'22  Week.  Ws  office,  the  person  injured  thereby  may  apply  for  leave 

Dig.  140.  to  prosecute  the  delinquent's  official  bond. 

1164.  anbd.  §  1 887.  Where  a  certified  copy  of  the  order  or  judgment 
Consol.  of  a  court,  directing  a  county  treasurer  to  pay  or  deliver, 
to  one  or  more  persons  designated  therein,  any  money, 
stocks,  securities,  or  other  investments  held  by  him,  subject 
to  the  direction  of  that  court,  is  served  upon  the  county 
treasurer,  if  he  fails  to  obey  the  direction,  the  person  injured 
thereby  may  apply  for  leave  to  prosecute  his  official  bond. 
Service  upon  a  county  treasurer,  as  required  by  this  section, 
may  be  made  personally,  or  by  leaving  the  paper,  either  at 
his  office,  during  his  absence  tllerefrom,  with  a  person  of 
suitable  age  and  discretion,  having  charge  of  the  office,  or 
at  his  residence,  or  his  last  residence  within  the  county, 
with  a  person  of  suitable  age  and  discretion. 

|li54,gubd.  §  1888.  Where  a  public  officer  is  required  to  give  an 
5,  Consol.  official  bond  to  the  people,  and  special  provision  is  not  made 
6  Misc.  532.  ^y  ^*^'  ^^^  *^®  prosecution  of  the  bond,  by  or  for  the 
benefit  of  a  person,  who  has  sustained,  by  his  default,  de- 
linquency, or  misconduct,  an  injury,  for  which  the  sureties 
upon  the  bond  are  liable,  such  a  person  may  apply  for  leave 
to  prosecute  the  delinquent's  official  bond. 

§  1 IM,  snbd.  §  1889.  Sections  one  thousand  eight  hundred  and  eighty 
4,  coDfloi.  to  one  thousand  eight  hundred  and  eighty-five  of  this  act, 
w^**8ubd  5  ^^^  inclusive,  govern  an  application,  made  as  prescribed 
in  either  of  the  last  three  sections,  and  each  action  brou^t 
pursuant  to  an  order  made  thereupon,  as  if  the  delinquent 
officer  and  his  sureties  were  named  therein  instead  of  the 
sheriff  and  his  sureties. 

§  1890.  A  receiver,  an  assignee  of  an  insolvent  debtor, 
or  a  trustee  or  other  officer,  appointed  by  a  court  or  a  judge, 
is  a  public  officer,  within  the  meaning  of  the  last  secdoii 
but  one  ;  but  where  he  was  appointed  by  or  pursuant  to  th» 
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r  of  a  court,  or  in  a  special  proceeding  specified  in  title 
th  of  chapter  seventeenth  of  this  aotj  the  application 
i&ve  to  prosecute  his  official  bond  must  be  made  to  the 
;.  by  which,  or  pursuant  to  whose  order,  he  was  ap- 
ed, or  in  which  the  judgment  was  Tendered,  as  the 
may  be.  An  action,  brought  as  prescribed  in  this  sec- 
must  be  brought  in  the  couh  to  which  application  is 
!  for  leave  to  bring  it. 

891.  Where  the  default,  by  reason  of  which  an  SHiso.ssl 
nation  for  leave  to  prosecute  an  official  bond  is  made» 
ascribed  in  this  article,  consists  of  the  non-payment  of 
f,  and  special  provision  is  not  otherwise  made  by  law, 
)p]icant  must  pi  ove  a  demand  of  the  money  from  the 
*,  or  that  a  demand  cannot  be  made,  witjbi  due  dill- 
.  But  such  proof  is  not  necessary,  where  the  appH- 
las  recovered  a  judgment  against  the  officer. 

B98.  An  application  for  leave  to  prosecute  an  official 
as  prescribed  in  this  article,  may  be  made  without 
;  but,  in  that  case,  the  officer,  or  either  of  his  sureties, 
ipply,  upon  notice,  to  vacate  an  order  permitting  the 
ant  to  maintain  an  action,  upon  any  ground,  showing 
ought  not  to  have  been  granted. 

ARTICLE  THIRD. 

ion  by  a  pkivatb  person  for  a  penalty  ob 

Forfeiture. 

Action  by  person  specially  §  1806.  Id. ;  when  not  barred  by  a 
a^rieve^.  collasive  recovery. 

&.ction  by  common  in-  1897.  Indorsement  upon  sum- 
former.  mens. 

[d. ;  service  of  summons.  1808.  When  part  of  a  penalty 

may  be  recovered. 

•93.  Where  a  penalty  or  forfeiture  is  given,  by  a 
,  to  a  person  aggrieved  by  the  act  or  omission  of 
r,  the  person  to  whom  it  is  given,  may,  if  it  is 
iry,  maintain  an  action  to  recover  the  amount 
;  or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he 
lintain  an  action  to  recover  the  chattel,  or  its  value, 
r  damages,  as  the  case  requires. 

94.  Where  a  penalty  or  forfeiture  is  given,  by  a 
to  any  person  who  sues  therefor,  an  action  to  re- 

t  may  be  maiutained  by  any  person,  in  his  own 
but  the  action  cannot  De  compromised  or  settled, 
the  leave  of  the  court  in  which  it  is  brought. 

15.  The  summons  in  an  action,  brought  as  pre- 
in  the  last  section,  can  be  served  ouly  by  an  officer, 
:ed  by  law  to  collect  an  execution,  issued  out  of  the 
art.  The  summons,  when  issued,  cannot  be  conn- 
ed by  the  plaintiff,  before  the  service  thereof ;  and 
itely  after  it  has  been  served,  the  officer,  who  served 
file  it,  with  his  certificate  of  service,  in  the  office 
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of  the  clerk,  or  deliver  it,  with  a  like  certificate,  to   the 
magistrate  by  whom  it  was  issued  ;  as  the  case  requires, 

§  1896.  In  an  action  to  recover  a  penalty  or  forfeiture, 
given  by  a  statute,  brought  by  any  person,  other  than  the 
I)erson  aggrieved  or  a  public  officer,  the  plaintiff  may  re- 
cover, notwithstanding  t^e  recovery  of  a  judgment,  for  or 
against  the  defendant,  m  an  action  brought  therefor  by 
another  person,  if  he  establishes  that  the  former  judgment 
was  recovered  coUusively  and  fraudulently. 

2  Civ.  Pro.  •  §  1897.  In  an  action  to  recover  a  penalty  or  forfeiture. 

84  Hun.  lie.  given  by  a  statute,  if  a  copy  of  the  complaint  is  not  delivered 

Id.  271.*    *  to  the  defendant  with  a  copy  of  the  summons,  a  geneml 

9  Civ.  Pro.  reference  to  the  statute  must  be  endorsed  upon  the  copy  of 

W.  262.  *^®  summons  so  delivered,  in  the  following  form,  "  Accord- 

15*  Abb.  N.  ing  to  the  provisions  of/'  etc. ;  adding  such  a  description  of 

c.  4J1.  the  statute,  as  will  identify  it  with  convenient  certainty, 

is  NY  and  also  sptecifying  the  section,  if  penalties  or  forfeitures 

state  Rep.  are  given,  in  different  sections  thereof,  for  different  acts  or 

007.  omissions. 

§  1898*  Where  a  statute  gives  a  pecuniary  penalty  ix 
forfeiture,  not  exceeding  a  specified  sum,  an  action  may  be 
maintained  to-  recover  the  sum  specified ;  and  the  court 
jury,  or  referee,  by  which  or  by  whom  the  issues  of  fact 
are  tried,  or,  where  judgment  is  taken  by  default  for  fail- 
ure to  appear  or  plead,  the  damages  are  ascertained,  may 
award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof, 
as  it  or  he  deems  proportionate  to  the  offence. 

ARTICLE  FOURTH, 
CERTAIN  Actions  to  recoyeb  Damages  fob  Wbonos. 

§  1899.  Civil  and  criminal  prose-       $  1908.  Id. ;  for  whose  benefit. 

cations  not  merge  J.  190i.  Id. ;  amonnt  of  recoverj. 

1900.  Action  /or  suin^,  etc.,  in  190.>.  Next  of  kin  defined, 
name  of  another.  Made  1906.  Action   for  slander  of  a 
also  a  misdemeanor.  woman. 

1901.  Treble  and  other  increased  1907.  When  aciion  for  libel  can- 
damages  to  be  recov-  not  be  maintained, 
ered.  1906.  The  lost  section  qualifle^. 

190S.  Action  for  causing  death 
by  negligence^  etc. 

§  1899.  Where  the  violation  of  a  ri^ht  admits  of  a 
civil  and  also  of  a  criminal  prosecution,  the  one  is  not 
merged  in  the  other. 

g  1900.  If  a  persoD,  vexatiously  or  maliciously,  in  the 
name  of  another  but  without  the  latter's  consent,  or  in  the 
name  of  an  unknown  person,  commences  or  continues,  or 
causes  to  be  commence!  or  continued,  an  action  or  special 
proceeding,  in  a  court,  of  record  or  not  of  record,  or  a 
special  proceeding  before  a  judge  or  a  justice  of  the  peace ; 
or  takes,  or  causes  to  be  taken,  any  proceeding,  in  the 
course  of  an  action  or  special  proceeding  in  such  a  cooit, 
or  before  such  an  officer,  either  before  or  after  judgment  or 
other  final  determination ;  an  action,  to  recover  damages 
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erefor,  may  be  maintained  against  him,  by  the  advene 
irty  to  the  action  or  special  proceeding ;  and  a  like  action 
ay  be  maintained  by  the  person,  if  any,  whose  name  waa 
us  used.  He  is  also  guilty  of  a  misdemeanor,  punish- 
le  by  imprisonment,  not  exceeding  six  months. 

§1901.  In  an  action,  brought  by  the  adverse  party,  aa 
escribed  in  the  last  section,  the  plaintiff,  if  he  recoyera 
lal  judgment,  is  entitled  u)  recover  treble  damages.  In 
action,  brought  by  the  person  whose  name  was  used, 
prescribed  in  the  last  section,  the  plaintiff  is  entitled  to 
30ver  his  actual  damages,  and  two  hundred  and  Hfty 
liars  io  addition  thereto. 

^  1908.  The  executor  or  administrator  of  a  decedent,  id  Abb.  N. 

10  has  left,  him  or  her  surviving,  a  husband,  wife,  or  g.  srs. 

xt  of  kin,  may  maintain  an  action  to  recover  dama^  itoIdTfi^ 

•a  wrongful  act,  neglect,   or  default,  by  which  theae-  una. 64^2. 

lent's  death  was  caused,  against  a  natural  person  who,  £0N.  Y. 
a  corporation  which,  would  have  been  liable  to  an  action     ®^^  ^^ 

favor  of  the  decedent,  by  reason  thereof,  if  death  had  29  Abb.N.o 

I;  ensued.     Such  an  action  must  be  commenced  within  29111. 

o  years  after  the  decedent's  death.  JJo^^^*^-^* 

5  1908.  The  damages  recovered  in  an  action,  brought  i*^^Y^'^**' 
prescribed  in  the  last  section,  are  exclusively  for  the  stiito  Bep. 
lefit  of  the  decedent's  husband  or  wife,  and  next  of  kin ;  iJL 
i,  when  they  are  collected,  they  must  be  distributed  by 

;  plaintiff,  as  if  they  were  imbequeathed  assets,  left  in  hts 
ids,  after  payment  of  all  debts,  and  expenses  of  adminia- 
tion.  But  the  plaintiff  may  deduct  therefrom  the  ex- 
ises  of  the  action,  and  his  commissions  upon  the  resi- 
3 ;  which  must  be  allowed  by  the  surrogate,  upon  notice, 
en  in  such  a  manner  and  to  such  persons,  as  the  surro- 

6  deems  proper. 

f  1904.     [  Am' d  1995,  amendment  to  take  (ffed  January  ^,   i4Abb.N.O. 

►6.  *]     The  damages  awarded  to  the  plaintiff  may  be  such   *»«• 

am  as  the  jury,  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,    JJJ  ?d^B4o*" 

ere  issues  of  f  :ct  are  tried  without  a  jury,  the  court  or  tiie   39  ^^i>*^  jj^c. 

3ree.  deems  to  be  a  fair  and  just  compensation  for  the  pecu-   29in.  '    *  '. 

ry  injuries,  resulting  from  the  decedent's  death,  to  the 

son  or  persons,  for  whose  benefit  the  action  is  brought. 

en  final  judgment  for  the  plaintiff  is  rendered,  the  clerk 

3t  add  to  the  sum  so  awarded,  interest  thereupon  from  the 

edent's  de.ith,  and  include  it  in  the  judgment.    The  in- 

sition.  verdict,  report,  or  decision  may  specify  the  day 

n  which  interest  is  to  be  computed;  if  it  omits  so  to  do, 

day  m  ly  be  determined  by  the  clerk,  upon  affidavits. 

1905*     The  term,  **  next  of  kin,"  as  used  in  the  fore-    ^u^i^^  -^  q 

ig  sections,  has  the    meaning  specified  in  section  oiie    -249.     '    * 

isand  eight  hundred  and  seventy  of  this  act.  142  N.  T.  200. 

t906*     In  an  action  of  slamder,  brought  by  a  woman,    138N.Y.617. 

words  imputing  un chastity  to  her,  it  is  not  necessary  to  *?#  ^^5^JL 

!?he  limitation  of  the  amount  recoverable  in  actions  for  damages 
nj  ariAS  resnltinff  in  death  was  abrogated  by  Article  T,  8»  ction  18,  of 
ISonstitation  adopted  in  1894.  ThiR  provision  of  the  Constitution 
t  into  effect  January  1. 1895.  G.  946,  L.  1896  amending  §  1904  of  the 
)  of  Civil  Procedure  does  not,  bo  far  as  §  1904  is  concerned,  go  into 
t  until  January  1, 1896. 
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allege  or  pi^ve  special  damages.  If  the  plaintiff  is  married, 
the  damages  repovered  are  her  separate  property. 

45  Hun,  130.  §  1907.  An  action,  civil  or  criminal,  cannot  be  main- 
^S^  /^  ,^ft  taJBied  against  a  reporter,  editor,  publisher,  or  proprietor 
'  "  '  of  a  newspaper,  for  the  publication  therein  of  a  fair  and 
\, i  -  * »  *7  true  report  of  any  judicial,  legislative,  or  other  public  and 
official  proceedings,  without  proving  actual  malice  in 
making  the  report. 

§  1908.  The  last  section  does  not  apply  to  a  libel,  con- 
tained in  the  heading  of  the  report ;  or  in  any  other  matter, 
added  by  any  person  concerned  in  the  publieation  ;  or  in 
the  report  of  any  thiu^  said  or  done,  at  the  time  and  place 
of  the  public  and  official  proceedings,  which  was  not  a  part 
thereof. 

ARTICLE  FIFTH. 

MiSCBLLANBOnS  ACTIONS  AND  RiGHTS  OF  ACTIOIT. 

§  1909.  When  transferee  of  claim  §  1918.  Action    npon    judgment 

or  demand    may  sne.  reeulaiea. 

Rights  of  defendant,  etc.  1914.  Anciliary  action  for  dis- 

1910.  What  claims  or  demands  covery  abolished. 

may  be  transferred.  1916.  Action  npon  a  penal  bond. 

1911.  Id. ;  cause  of  action  for  1916.  Action  by  surety  or  tms- 

usury.  tee  to  recorer  coets,  etc 

1913.  Judnnent ;  when  assign-  1917.  Action  upon  lost  negotia- 

able.  ble  paper. 

1918.  Tlie  last  section  qualified. 

9Hisc.  71.  g  1909.  Where  a  claim  or  demand  can  be  transferred, 
the  transfer  thereof  pafiuses  an  interest,  which  the  transferee 
may  enforce  by  an  action  or  special  proceeding,  or  inter- 
pose as  a  defence  or  counterclaim,  in  his  own  name,  as  the 
transferor  might  have  done;  subject  to  any  defence  or 
counterclaim,  existing  against  the  transferor,  before  notice 
of  the  transfer,  or  against  the  transferee.  But  this  section 
does  not  apply,  where  the  rights  or  liabilities  of  a  party  to 
a  claim  or  demand,  which  is  transferred,  are  regulated  by 
sf^ecial  provision  of  law  ;  nor  does  it  vary  the  rights  or  lia- 
bilities of  a  party  to  a  negotiable  instrument,  which  is  trans- 
ferred. 

80  Hun,  391.       §  1910.  Any  claim  or  demand  can  be  transferred,  ex- 
cept in  one  of  the  following  cases  : 

1.  Where  it  is  to  recover  damages  for  a  personal  injmy, 
or  for  a  breach  of  promise  to  marry. 

2.  Where  it  is  founded  upon  a  grant,  which  is  made 
void  by  a  statute  of  the  State  ;  or  upon  a  claim  to  or  inter- 
est in  real  property,  a  grant  of  which,  by  the  transferor, 
would  be  void  by  such  a  statute. 

8.  Where  a  transfer  thereof  is  expressly  forbidden  by  a 
statute  of  the  State,  or  of  the  United  States,  or  would  con* 
travene  public  policy. 

WN.  Y,^  §1911.  A  cause  of  action  to  cancel,  or  otherwise  affect. 

State  Kep.   an  instrument  executed,  or  an  act  done,  as  security  for  a 

,      ^r^^*f^*_  usurious   loan  or  forbearance,  can  be  thus  transferred. 
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ire  the  instrument  or  act  creates  a  specific  charge  upon 

perty,  which  is  also  transferred  in  disaffirmance  thereof, 
not  otherwise ;  but,  in  that  case,  the  transferee  does 
succeed  to  the  right,  conferred  by  statute  upon  the 

rower  to  procure  relief,  without  paving,  or  offering  to 

,  any  part  of  the  sum  or  thing  loaned. 

1 9 1 8.  A  judgment  for  a  sum  of  money,  or  directing  the  73  Hun,  565 

Dieot  of  a  sum  of  money,  recovered  upon  any  cause  of 

3n,  may  be  transferred ;  but  if  it  is  vacated  or  reverced, 

transfer  thereof  does  not  transfer  the  cause  of  action, 

!ss  the  latter  was  transferable  before  the  judgment  was 

vered. 

1  d  IS,  Except  in  a  case  where  it  is  otherwise  specially  29  Hnn,  851. 
cribed  in  this  act,  an  action  upon  a  judgment  for  a  sum  ^  ^hr^S'^^ 
loney,  rendered  in  a  court  of  record  of  the  State,  cannot  •!  ^-K  vj2^ 
laintained,  between  the  original  parties  to  the  judg-  7  f  /^^^  ^^7 
t,  unless,  either 

It  was  rendered  against  the  defendant  by  default,  for  o^ 

i  of  an  appearance  or  pleading,  and  the  summons  was  \  *  '^  ^ 
id  upon  him,  otherwise  than  personally  ;  or 
The  court  in  which  the  action  is  brought  has  pre- 
)ly  made  an  order,  granting  leave  to  bring  it.  Notice 
e  application  for  such  an  order  must  be  given  to  the 
rse  party,  or  the  person  proposed  to  be  made  the  ad- 
party,  personally,  unless  it  satisfactorily  appears  to  the 
,  that  personaLnotice  can  not  be  given,  with  due  dili- 
i;  in  which  case,  notice  may  be  given  in  such  a  manner 
J  court  (Urects. 

914.  An  action  cannot  be  maintained,  to  obtain  a  21  Abb.  N. 
very  under  oath,  in  aid  of  the  prosecution  or  defence  C-  J78. 
3ther  action.  ^  ^^  ^'^• 

916.  A  bond  in  a  penal  sum,  executed  within  or  87  Hun,  588. 
ut  the  State,  and  containing  a  condition  to  the  effect,  182N.Y.55L 
b  is  to  be  void,  upon  performance  of  any  act,  has  the 
effect,  for  the  purpose  of  maintaining  an  action  or 
1  proceeding,  or  two  or  more  successive  actions  or 
1  proceedings  thereupon,  as  if  it  contained  a  covenant 
y  the  sum,  or  to  perform  th^  act,  specified  in  the 
ion  thereof.  But  the  damages  to  be  recovered  for  a 
I,  or  successive  breaches,  of  the  condition,  cannot,  in 
gregate,  exceed  the  penal  sum,  except  where  the  con- 
is  for  the  payment  of  money  ;  in  which  case,  they 
I;  exceed  the  penal  sum,  with  interest  thereupon,  from 
26  when  the  defendant  made  default  in  the  perform- 
f  the  condition. 

^  1 6.  A  surety,  including  a  drawer  or  indorser,  may  5 j  Hon,  30; 
r,  in  an  action  against  his  principal ;  and  an  executor, 
Istrator,  or  other  trustee,  may,  where  the  trust  estate 
Scient  to  reimburse  him,  recover,  in  an  action  against 
aeficiary  whom  he  represents ;  his  reasonable  costs 
ler  exi>enses,  inciirred  necessarily  and  in  good  faith. 


» 
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in  the  prosecution  or  defence,  by  the  express  or  implied 
consent  of  the  principal  or  beneficiary  of  an  action  or  special 
proceeding,  relating  to  the  demand  secured,  or  to  the  trust 
estate,  as  the  case  requires.  This  section  does  not  affect 
any  special  agreement  relating  to  those  costs  and  expenses. 

136  N.Y.  464  §  1917.  Where  it  appears,  upon  the  trial  of  an  action,- 
that  a  negotiable  promissory  note  or  bill  of  exchange,  upon 
which  the  action,  or  a  counterclaim  interposed  in  the 
action,  is  founded,  was  lost,  while  it  belong^  to  the  party 
claiming  the  amount  due  thereupon,  he  may  prove  the  con- 
tents thereof,  by  parol  or  other  secondary  evidence,  and 
may  recover  or  set  off  the  amount  due  thereupon,  as  if  it 
was  produced.  But  for  that  purpose,  he  must  give  to  the  ad- 
verse party  a  written  undertaking,  in  a  sum  fixed  by  the 
judge  or  the  referee,  not  less  than  twice  the  amount  of  the 
note  or  bill,  with  at  least  two  sureties,  approved  by  the 
judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  heirs  and  personal  representatives, 
against  any  claim  by  any  other  person,  on  account  of  Uie 
note  or  bill,  and  against  all  costs  and  expenses,  by  reason 
of  such  a  claim. 

g  1918.  But  where  an  action  is  prosecuted  or  defended 
by  the  people  of  the  State,  or  by  a  public  oflScer  in  their 
behalf,  the  people,  or  the  public  officer,  may  prove  the  con- 
tents of  a  lost  note  or  bill  of  exchange,  by  parol  or  other 
secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  without  giving  any  security  to  the  adverse 
party. 

TITLE  V. 

Other  actions  hy  or  against  particular  parties, 

Abticub  1.  Action  by  or  against  an  unincorporated  association. 

2.  Actions  W  or  against  certain  county,  town,  and  manid*. 

pal  officers. 

3.  Actions,  and  rights  of  action,  against  and  between  joint 

debtors. 

ARTICLE  FIRST. 

actiok  by  ob  against  an  unincorporated 

Association. 

§  1919.  Actions^  etc.,  by  or  against  §  1922.  Subsequent  action  against 

associations  of  seven  or  members, 

more  persons.  1933.  This    article   pemunive: 

1990.  Proceedings    In    case    of  effect  upon    stataie  of 

death,  etc.  limitations. 

1921.  Effect  of  judgment ;    exe-  1924.  When  objection    of  mis- 

cntion  thereupon.  nomer,  etc.,    of  parties 

not  available. 

10  Abb.  N.  §  1919.  An  action  or  special  proceeding  may  be  maiit> 

C.  252.  '     *  tained,  by  the  president  or  treasurer  of  an  unincorporated 

5  CiY.  Pro.  association,  consisting  of  seven  or  more  persons,  to  recover 

81  Hun  676.  ^^y.  Property,  or  upon  any  cause  of  action,  for  or  upon 

88  Id.  816.  *  whicQi  all  the  associates  may  maintain  such  an  action  or 
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special  proceeding,  by  reason  of  their  interest  or  ownership  8  dr.  Pro. 
therein,  either  jointly  or  in  common.    An  action  or  special   jy*AKi,  w 
3roceedmg  may  be  maintained,  against  the  president  or  c.  88. 
reasurer  of  such  an  association,  to  recover  any  property,   21  Id.  8B. 
)r  upon  any  cause  of  action,  for  or  upon  which  the  plain-  ^^  ^-"T*  **^ 
;iff  may  maintain  such  an  action  or  special  proceeding,   a^Abb  n'c 
against  all  the  associates,  by  reason  of  their  interest  or  884. 
)wnership,  or  claim  of  ownership  therein,  either  jointly  or 
n  common,  or  their  liability  therefor,  either  jointly  or 
leverally.    Any  partnership,  or  other  company  bi  persons, 
vhich  has  a  president  or  treasurer,  is  deemed  an  associa- 
ioD,  within  the  meaning  of  this  section. 

§  1920.  The  death  or  legal  incapacity  of  a  member  of 
he  association  does  not  affect  an  action  or  special  proceed- 
ng,  brought  as  prescribed  in  the  last  section.  If  the 
►fficer,  by  or  against  whom  it  is  brought,  dies,  is  removed, 
esigns,  or  becomes  otherwise  incapacitated,  during  the 
jendency  thereof,  the  court  must  make  an  order,  directing 
t  to  be  continued  by  or  against  his  successor  in  office,  or 
ny  other  officer,  by  or  against  whom  it  might  have  been 
•riginally  commenced. 

§  1921.  In  such  an  action,  the  officer  against  whom  it 
i  brought  cannot  be  arrested  ;  and  a  jud^ent  against  him 
ioes  not  authorize  an  execution  to  be  issued  against  his 
Toperty,  or  his  person;  nor  does  the  docketing  thereof 
ind  his  real  property  or  chattels  real.  Where  such  a  judg- 
aent  is  for  a  sum  of  money,  an  execution  issued  thereupon 
lust  require  the  sheriff  to  satisfy  the  same,  out  of  any  per- 
onal  property  belonging  to  the  association,  or  owned, 
[>incly  or  in  common,  by  all  the  members  thereof,  omitting 
ny  direction  respecting  real  property. 

%  1922.  Where  an  action  has  been  brought  against  an  29Abb.N.c. 
mcer, or  a  counterclaim  has  been  made,  in  an  action  brought  ^^• 
y  an  officer,  as  prescribed  in  the  last  three  sections,  another 
ction,  for  the  same  cause,  shall  not  be  brought  against  the 
lembers  of  the  association,  or  any  of  them,  imtil  after  final 
adgment  in  the  first  action,  and  the  return,  wholly  or 
artly  unsatisfied  or  unexecuted,  of  an  execution  issued 
biereupon.  After  such  a  return,  the  party  in  whose  favor 
tie  execution  was  issued,  may  maintain  an  action,  as  fol- 
>ws : 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering 
pon  a  counterclaim,  he  may  maintain  an  action  against  the 
lembers  of  the  association,  or,  in  a  proper  case,  against  any 
f  them,  as  if  the  first  action  had  not  been  brought,  or  the 
ounterclaim  had  not  been  made,  as  the  case  requires  ;  and 
e  may  recover  therein,  as  part  of  his  damages,  the  costs  of 
tie  first  action,  or  so  much  thereof,  as  the  sum,  collected  by 
irtue  of  the  execution,  was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within 
ubdivision  first  of  this  section,  he  may  maintain  an  acti(»i« 
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to  recover  the  sum  remaining  uncollected,  against  the  per- 
sons who  composed  the  association,  when  the  action  against 
him  was  commenced,  or  the  surviyors  of  them. 

Bat  this  section  does  not  affect  the  right  of  the  person,  in 
whosefaTor  the  judgment  in  the  first  action  was  rendered, 
to  enforce  a  bond  or  undertaking,  given  in  the  course  of  the 
proceedings  therein. 

29  Abb.  N.       §  1923.    This  article  does  not  prevent  an  action  from 
c.  334.  being  brought  by  or  against  all  the  members  of  an  associa- 

tion, except  as  prescribed  in  the  last  section.  Where  an  ac- 
tion ia  brought  against  the  members  of  the  assodntion,  as 
prescribed  in  subdivision  first  of  the  lost  section  the  time 
between  the  commencement  of  the  action  by  or  agaiust  the 
officer,  and  the  return  of  the  first  execution  issued  upon  the 
final  judgment  rendered  therein,  is  not  a  part  of  the  time 
limited  by  law,  for  the  commencement  of  the  second  action. 

# 

§  1924*  Section  one  thousand  eight  hundred  and  thir- 
teen of  tbis  act  applies  to  an  action  brought,  as  v)rescrited 
in  the  last  section  but  one,  against  the  members  of  any  asso- 
ciiition,  which  keeps  a  book  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  the  ownership  of  its 
property  and  to  each  book  so  k«pt. . 

ARTICLE  SECOND. 

Actions   by   ob    against    cbbtain    County,    Town,    and 

MuNioiPAii  Offiosbs. 

§  1925.  Action    by     a     taxpayer       6  1929.  Designation  of  such  offl- 
against  a  public  officer.  cers  in   the  summous. 

1926.  Actions  by  certain  county,  etc. 

town,    and    municipal  19ttO  Successor  may  be  substi- 

offlcers.  tuted. 

1927.  Actions  against  such  offl-  1931.  When  execution   against 

oers.  officer  not  to  issue. 

1928.  The    last    two    sections 
■   qui^ifled. 

37  Hun,  890.      §1925.     [Am'(21892.]    An  action  to  obtain  a  jadgcneat, 

18  Daly,  16.    preventing  waste  of .  or  injury  to,  the  estate,  funds  or  other 

iMT?T  MO    P">P*^y  °^  *  county,  town,  city  or  incorporated  villap,e  of 

l^idTsiS?'  the  State,  may  be  maintained  against  any  officer  tht-reof,  or 

lao  Id!  39i!    any  agent,  commissioner,  or  other  person,  acting  in  its  be- 

half,  either  by  a  citizen,  resident  therein,  or  by  a  corpora- 

tion,  who  is  assessed  for  and  is  liable  to  pay,  or,  within  one 

year  before  the  commencement  of  the  action,  has  paid,  a  tax 

therein.    This  section  does  not  affect  any  right  of  action  in 

£aT'>r  of  a  county,  city,  town  or  incorporated  yillage,  or  any 

public  officer. 

74  Hun,  346.  §  1926*  An  action  or  special  proceeding  may  be  main- 
>.  tained,  by  the  trustee  or  trustees  of  a  school  district ;  the 

.  ^  commissioner  or  commissioners  of  highways  of  a  town ; 

*  o  ^  I  the  oTerseer  or  overseers  of  the  poor  of  a  town,  village,  or 
city;  the  supervisor  of  a  town;  the  county  superintendent 
or  superintendents  of  the  poor ;  or  the  supervisors  of  a 
oonnty,  upon  a  contract,  lawfully  made  with  those  officers 
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or  their  predecessors,  in  their  oflScial  capacity  ;  to  enforce 
a  liability  created,  or  a  duty  enjoined,  by  law,  upon  those 
officers,  or  the  body  represents!  by  them  ;  to  recover  a 
penally  or  a  forfeiture,  given  to  those  officers,  or  the  body 
represented  by  them  ;  or  to  recover  damages  for  an  injury 
to  the  property  or^  rights  of  those  officers,  or  the  body 
represented  by  them ;  although  the  cause  of  action  accrued 
before  the  commencement  of  their  term  of  office. 

§  1927.  An  action  or  special  proceeding  may  be  main- 
tained, against  any  of  the  officers  specified  in  the  last  sec- 
tion, upon  any  cause  of  action,  which  accrues  against  theni 
or  has  accrued  against  their  predecessors,  or  up<m  a  con- 
tract made  by  their  predecessors  in  their  official  capacity 
and  within  the  scope  of  their  authority. 

§  1928.  The  last  two  sections  do  not  apply  to  a  case, 
where  it  is  specially  prescribed  by  law,  that  an  action  may 
be  maintained,  by  or  against  the  body,  represented  by  an 
officer  designated  in  those  sections  ;  but,  in  such  a  case,  the 
prosecution  or  defence  of  the  action,  as  the  case  may  be, 
must  be  conducted  by  the  persons  then  in  office,  who 
represent  that  body. 

§  1929.  In  an  action  or  special  proceeding,  brought  pur-  ' 
suant  to  section  one  thousand  nine  hundred  and  twenty -six 
or  section  one  thousand  nine  himdred  and  twenty-seven  of 
this  act,  the  officer,  by  or  against  whom  it  is  brought,  must 
be  described  in  the  summons,  or  other  process  by  which  it 
is  commenced,  and  in  the  subsequent  proceedings  therein, 
by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be 
taken  by  tLe  answer,  or,  in  a  special  proceeding,  before  the 
close  of  the  case,  on  the  part  of  the  defendant :  otherwise 
it  is  waived. 

§  1930.  In  such  an  action  or  special  proceeding,  the  89Uun,44. 
court  must,  in  a  proper  case,  substitute  a  successor  in  office,   5  c.v.  Pro, 
in  place  of  a  person  made  a  party  in  his  official  capacity,   ^^• 
who  has  died  or  ceased  to  hold  office  ;  but  such  a  successor 
shall  not  be  substituted  as  a  defendant,  without  his  con- 
sent, unless  at  least  fourteen  days'  notice  of  the  application 
for  the  substitution,  has  been  personally  served  upon  him. 

§  1931.  An  execution  cannot  be  issued  upon  a  judg-  s  c:v.  Pio. 
ment  for  a  sum  of  money,  rendered  against  an  officer  in  an  2v6.^ 
action  or  special  proceeding,  brought  by  or  against  him,  in 
his  official  capacity,  pursuant  to  this  article ;  except  where 
it  is  rendered  against  the  trustee  or  trustees  of  a  school  dis- 
trict, or  the  commissioner  or  commissioners  of  highways  of 
a  town.  In  either  of  those  cases,  an  execution  may  be 
issued  against  and  be  collected  out  of  the  property  of  the 
officer,  and  the  sum  collected  must  be  allowed  to  him,  in 
the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 


^ 
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ARTICLE  THIRD. 

Actions  and  Riohts  of  Action  against  and  bbtwken 

joint  d£btoks. 

$  1083.  Judgment  against  defend-  %  1941.  Judgment. 

ante  jointly    indebted,  1942.  Jeint  debtors   may  com- 

when  alJ  are  not  served.  pound  separately.  Mode 

1933.  Effect  of  each  judgment.  and  effect. 

1934.  Execution  ;    indorsement  1943.  Satisf 3  ing  judgment. 

thereupon.  1944.  Rights  of  ihe  debtors  not 

1986.  How  collected.  released. 

193(5.  Judgment,  how  docketed*.  1945.  Action  against  persons  en- 

effect  of  docketing.  gaged  In  transportation. 

1987.  Action  to  charge  de/cnd-  1946.  Wben   partner   not   sued 

ants  not  pen^onally  sum-  remains  liable. 

moned.  etc.  1947.  Continuance    of  partner- 

1938.  Complaint  in  such  action.  ship  business  during  ac- 

1939.  Answer.  tion  for  accounting,  etc. 
1949.  Provisional  remedies. 

§  1895  Con-  §  1932.  In  an  action,  wherein  the  complaint  demands 
sol.  Act  judgment  for  a  sum  of  money  against  two  or  more  defend- 
121N.Y.194.  ants,  alleged  to  be  jointly  indebted  upon  contract,  if  the 
summons  is  served  upon  one  or  more,  but  not  upon  all  of 
the  defendants,  the  plaintiff  may  proceed  against  the  de- 
fendant or  defendants,  upon  whom  it  is  served,  unless  the 
court  otherwise  directs ;  and,  if  he  recovers  final  judgment, 
it  may  be  taken  against  all  the  defendants  thus  jointly  in- 
debted. 

§  1895  Con  §  1933.  Such  a  judgtnent  is  conclusive  evidence  of  the 
joj:, Act.  liability  of  each  defendant,  upon  whom  the  summons  was 
8^iv.  Pro.  personally  served,  or  who  appeared  in  the  action.  Where 
it  is  taken  against  a  defendant,  upon  whom  the  summons 
was  served  by  publication,  or  without  the  State,  pursuant 
to  an  order  for  that  purpose,  it  has  the  effect,  as  against 
that  defendant,  specified  in  section  four  hundred  and  forty- 
five  of  this  act.  As  against  such  a  defendant,  who  is  al- 
lowed to  defend  after  jud^ent,  or  as  against  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liability  of  that  defendant  has 
been  established,  by  other  evidence. 

S  139:^  Con-  §  1984.  An  execution  upon  such  a  judgment  must  be  is- 
soi.  Act.  sued,'  in  form,  against  all  the  defendants  ;  but  the  attorney 
for  the  judgment  creditor  must  indorse  thercui)on  a  direc- 
tion to  the  sheriff,  containing  the  name  of  each  defendant, 
who  was  not  summoned,  and  restricting  the  enforcement  of 
the  execution,  as  prescribed  in  the  next  section. 

§  I89n  Con.  §  193B.  An  execution  against  the  person,  issued  upon 
sol.  Act  such  a  judgment,  shall  not  be  enforced  against  the  person 
of  a  defendant,  whose  name  is  so  indorsed  thereupon.  An 
execution  against  property,  issued  upon  such  a  jud^rment, 
shall  not  be  levied  upon  the  sole  property  of  such  a  defend- 
ant ;  but  it  may  be  collected  out  of  personal  property, 
owned  by  hi.r,  jointly  with  the  other  defendants,  who  were 
summoned,  or  with  any  of  them  ;  and  out  of  the  real  ajKl 
personal  property  of  the  latter,  or  of  any  of  them. 
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§  1936.  Where  a  judgment  has  been  taken,  as  pre-  S  1996  Con 
scribed  in  section  one  thousand  nine  hundred  and  thirty-  *^^*  •^^* 
two  of  this  act,  the  clerk,  with  whom  the  judgment-roll  is 
filed,  must  write  upon  the  docket,  opposite  or  under  the 
name  of  each  defendant,  upon  whom  the  summons  was  not 
served,  the  words,  **not  summoned;"  and  a  like  fntiy 
must  be  made  by  each  county  clerk,  with  whom  the  judg- 
ment is  afterwards  docketed.  The  judgment  does  not,  by 
virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section 
does  not  affect  the  plaintiff's  right  of  action,  to  charge  the 
judgment  upon  any  real  property. 

§  1937*  After  the  recovery  of  a  judgment  against  joint  98  N.Y.  681. 
debtors,  as  prescribed  in  section  one  thousand  nine  hundred  ^2!  Id-  277. 
and  thirty-two  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  de- 
'  fendants,  who  were  not  summoned  in  the  original  action, 
to  procure  a  judgment;  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

§  1938.  The  complaint  in  such  an  action  must  be  veri- 
fied ;  must  contain  an  allegation  that  the  judgment  has 
not  been  paid  ;  and  must  state  the  sum,  remaining  unpaid 
thereupon,  at  the  time  of  the  verification. 

§  1939-.  The  defendant's  answer  is  restricted  to  de-  8  Civ.  Pro. 
fences  or  counterclaims,  which  he  might  have  made  in  295. 
the  original  action,  if  the  summons  therein  had  been  served 
upott  him,  when  it  was  first  served  upon  a  defendant 
jointly  indebted  with  him  ;  objections  to  the  judgment ; 
and  defences  or  counterclaims,  which  have  arisen  since  it 
was  rendered. 

§  1940.  For  the  purpose  of  obtaining  an  order  of  arrest, 
an  injunction  order,  or  a  warrant  of  attacliment,  the  action 
is  regarded  as  being  founded  upon  the  contract,  upon  which 
tlie  original  judgment  "was  recovered. 

§  194 1.  Where  the  judgment  is  in  favor  of  the  plaintiff, 
it  must  determine  the  sum  remaining  unpaid  upon  the 
original  judgment ;  and  it  may  be  docketed,  and  an  exe- 
cution may  be  issued  thereupon,  as  if  it  was  a  judgment  for 
the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs 
must  be  awarded,  as  if  the  action  was  brought  upon  the 
original  contract,  and  the  sum  so  remaining  unpaid  had 
been  recovered  therein. 

g  1942.   A  joint  debtor  may  make  a  separate  com-   ae  Hun,  290. 
position  with  his  creditor,  as  prescribed  in  this  section.    3  N.  Y.' 
Such  a  composition  discharges  the  debtor  making  it ;  and  f^P^yfiR 
him  only.    The  creditor  must  execute  to  the  compounding   i**8^'^'ii* 
debtor  a  release  of  the  indebtedness,  or  other  instrument 
exonerating  him  therefrom.    A  member  of  a  partnership 
cannot  thus  compound  for  a  partnership  debt,  until  the 
partnership  has  been  dissolved  by  consent  or  otherwise.  In 
that  case  the  instrument  must  release  or  exonerate  him, 
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from  all  liability  incurred  by  reason  of  his  connection  with 
the  partnership.  An  instrument,  specified  in  this  section, 
does  not  impair  the  creditor's  right  of  action  against  any 
other  joint  debtor,  or  his  right  to  take  any  proceeding 
a^inst  the  latter  ;  unless  an  intent  to  release  or  exonerate 
him,  appears  affirmatively  upon  the  face  thereof. 

73  Hun,  4.  §  1948*  An  instrument,  specified  in  the  last  section,  is 
deemed  a  satisfaction-piece,  for  the  purpose  of  discharging, 
as  prescribed  in  section  one  thousand  two  hundred  and 
sixty  of  this  act,  the  docket  of  a  judgment,  recovered  upon 
an  indebtedness  released  or  discharged  thereby,  as  far  as 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  specif 
entry  must  he  made  upon  the  docket,  to  tlie  effect,  that 
the  judgment  is  satisfied,  as  to  the  compounding  debtor 
only. 

§  1944.  Where  a  joint  debtor  has  thus  compounded,  a 
joint  debtor,  who  has  not  compounded^  may  make  any 
defence  or  counterclaim,  or  have  any  other  relief,  as  against 
the  creditor,  to  which  he  would  have  been  entitled,  if  the 
composition  had  not  been  made.  He  may  require  the 
compounding  debtor  to  contribute  his  ratable  proportion  of 
the  joint  debt,  or  of  the  partnership  debts,  as  the  case  may 
be,  as  if  the  latter  had  not  been  discharged. 

§  1946.  In  an  action  brought  against  one  or  more 
persons,  engaged,  as  a  joint-stock  association,  partnership, 
or  otherwise,  m  the  periodical  transportation  oi  passengers 
or  property,  an  objection,  to  any  of  the  proceedings,  cannot 
be  taken  by  a  person  properly  made  a  defendant,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defend- 
ant, a  person  not  jointly  en^a^ed  with  him  in  that  business, 
or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  with 
him  a  person  so  jointly  engaged,  unless  the  persons  so  en- 
gaged have,  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in 
which  they  transport  passengers  or  property,  a  statement, 
showing  the  names  of  all  of  them.  A  statement  so  filed,  is 
conclusive,  for  the  purposes  specified  in  this  section,  as 
against  the  persons  filing  it,  untU  thirty  days  after  filing,  in 
like  manner,  a  new  statement,  showing  a  change  of  interest. 

2J  Abb.  N.c.  §  1 94  6  •  Where,  for  any  cause,  one  or  more  partners  have 
not  been  joined  as  defendants  in  an  action  upon  a  partnership 
liability,  and  final  judgment  has  been  taken  against  the 
X)ersons  made  defendants  therein,  the  plaintiff,  if  the  Judg- 
ment remains  unsatisfied,  may  maintain  a  separate  action 
upon  the  same  demand,  against  each  omitted  partner,  set- 
ting forth  in  the  complaint  the  facts  specified  in  this  sec- 
tion, as  well  as  the  facts  constituting  his  cause  of  action 
upon  the  demand. 

§  1947.  In  an  action  brought  to  dissolve  a  partnership, 
pr  for  an  f^^countin^  between  partners,  or  affecting  the  cgq- 
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tinued  prosecution  of  the  business,  the  court  may,  in  its 
discretion,  by  order,  authorize  the  partnership  business  to 
be  continued,  during  the  pendency  of  the  action  by  one  or 
more  of  the  partners,  upon  their  executing  and  fihng  with 
the  clerk  an  undertaking,  in  such  a  sum  and  with  such  sure- 
ties as  the  order  prescribes,  to  the  effect  that  they  will  obey 
all  orders  of  the  court,  in  the  action,  and  perform  all  things 
which  the  judgment  therein  requires  them  to  perform. 
The  court  may  impose  such  other  conditions,  as  it  deems 
proper,  and  it  may  in  its  discretion  at  any  time  tlicreafter 
require  a  new  undertaking  to  be  given.  Th  d  court  may 
also  ascertain  the  value  of  the  partnership  property,  and  of 
the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  between  any  of 
the  partners  ;  and  the  judgment  may  make  such  provision 
for  the  payment  to  the  retiring  partners,  for  their  interest, 
and  with  respect  to  the  rights  of  creditors,  the  title  to  the 
partnership  property,  and  otherwise,  as  justice  requires, 
with  or  without  the  appointment  of  a  receiver,  or  a  sale  of 
the  partnership  property. 

CHAPTEE  XVL 

ACTIONS  IN  BEHALF  OF  THE  PEOPLE,  AND 
SPECIAL  PROCEEDINGS  INSTITUTED,  IN 
THEIR  BEHALF,  BY  STATE  WRIT. 

TITLE    I.— Actions  in  behalf  of  the  people. 
TITLE  II. — Special  pbogbedinqs  instituted  by  state 

WRIT. 

TITLE  1. 
Actions  in  behalf  of  the  people. 

Abticub  1.  Action  against  the  usurper  of  an  office  or  franchise. 

2.  Action  to  vacate  letters  patent. 

8.  Action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited 
recognizance. 

4.  Certain  actions,  founded  upon  the  spoliation,  or  other  mis- 
appropriation of  public  property. 

6.  Action  to  recover  property  escheated,  or  forfeited  for 
treason. 

8.  MisceUaneous  provisions,  relating  to  actions,  etc.,  in  behalf 
of  the  people. 

ARTICLE  FIRST. 

Action    against    the    Usurper   of    an    Office   or 

Franchise. 

I  1048.  Attorney -General      may  §  1952.  Proceedings     to     obtain 

maintain  action.  books  and  papers. 

1040.  Proceedings    when    com-  1P53.  Damages  ;  how  recovered, 

plaint    names    rightful  .  1954.  One  action  against  several 


incumbent.  persons. 

...  an 

1961.  Assumption  of    office  by  granted. 


pel 
1050.  Action  triable  by  jury.  1955.  Wiien  injunction  may  be 


person  entitled.  1956.  Final  judgment  in  action 

for  usurping  office,  etc. 
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97Him,6S8.  §  1948.  The  Attorney-General  may  maintain  an  action, 
ioiN.Y.6«9.  iipoQ  hig  o^n  information,  or  upon  the  complaint  of  a  pri- 
i«  ?d^232r    ^**®  person  in  either  of  the  following  cases  : 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlaw- 
(K^              fully  holds  or  exercises,  within  the  State,  a  franchise,  or  a 

\  t  <\  ^         public  office,  civil  or  inilitary,  or  an  office  in  a  domestic 
^  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has 
done  or  suffered  an  act,  which  by  law  works  a  forfeiture  of 
his  office, 

3.  Against  one  or  more  persons  who  act  as  a  corporation 
within  the  State,  without  being  duly  incorporated  ;  or  ex- 
ercise, within  the  State,  any  corporate  rights,  privileges,  or 
franchises,  not  granted  to  them  by  the  law  of  the  State. 

128N.Y.129.  §  1949.  In  an  action,  brought  as  prescribed  in  the  last 
section,  for  usurping,  intruding  into,  imlawfuUy  holding, 
or  exercising  an  office,  the  Attorney-General,  besides  stating 
the  cause  of  action  in  the  complaint,  may,  in  his  discretion, 
set  forth  therein  the  name  of  the  person  rightfully  entitled 
to  the  office,  and  the  facts  showing  his  right  thereto;  and 
thereupon,  and  upon  proof,  by  affidavit,  that  the  defend- 
ant, by  means  of  his  usurpation  or  intrusion,  has  received 
any  fees  or  emoluments  belonging  to  the  office,  an  order  to 
arrest  the  defendant  may  be  granted  by  the  court,  or  a 
judge.  The  provisions  of  title  first  of  chapter  seventh  of 
this  act  apply  to  such  an  order,  and  the  proceedings  there- 
upon and  subsequent  thereto,  except  where  special  provi- 
sion is  otherwise  niade  in  this  title.  For  that  purpose,  the 
order  is  deemed  |0  have  been  made  as  prescribed  in  section 
five  hundred  and  forty -nine  of  this  act.  Judgment  may  be 
rendered  upon  the  right  of  the  defendant,  and  of  the  party 
so  alleged  to  be  entitled;  or  only  upon  the  right  of  the 
defendant,  as  justice  requires. 

§  1950.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  in  like  manner 
as  if  it  was  an  action  specified  in  section  nine  hundred  and 
sixty-eight  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  nine  hundred  and  seventy  of  this 
act. 

§  1961.  Where  final  judgment  is  rendered,  upon  the 
right  and  in  favor  of  the  person  so  alleged  to  be  entitled, 
he  may.  after  taking  the  oath  of  office,  and  ^ivine  an 
official  bond,  as  prescribed  by  law,  take  upon  himself  the 
execution  of  the  office.  .  He  must,  immediately  theroifter, 
demand  of  the  defendant  in  the  action,  delivery  of  all  the 
books  and  papers  in  the  custody,  or  under  the  control,  of 
the  defendant,  belonging  to  the  office  from  whic!i  the 
defendant  has  been  so  excluded 

§  19 68.  If  the  defendant  refuses  or  neglects  to  deliver 
any  of  the  books  or  papers,  demanded  as  prescribed  in  the 
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last  section,  he  is  guilty  of  a  misdemeanor ;  and  the  same 
proceedings  must  be  taken,  to  compel  the  delivery  thereof, 
as  are  now  or  shall  hereafter  be  prescribed  by  law,  where  a 
person  who  has  held  an  office,  refuses  or  neglects  to  deliver 
the  official  books  or  papers  to  his  successor. 

§1968.    [Am'dlSSi.]  Where  final  judgment  has  been   loiN.Yi«a 
rendered,  upon  the  right  and  in  favor  of  the  person  so 
alleged  to  be  entitled,  he  may  recover,  by  action  against  the 
defendant,  the  damages  which  he  has  sustained,  in  con 
sequence  of  the  defendant's  usurpation,  intrusion  into,  un 
lawful  holding,  or  exercise  of  the  office. 

§  1954.  Where  two  or  more  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  the  Attorney-General  may 
bring  the  action  against  all,  to  determine  their  respective 
rights  thereto. 

§  1965.  In  an  action,  brought  as  prescribed  in  sub-  q 

division  third  of  section  one  thousand  nine  hundred  and  ^    , 

forty-eight  of  this  act,  the  final  judgment,  in  favor  of  the  1  S:  ^  » 
plaintiff,  must  perpetually  restrain  the  defendant  or  defend- 
ants, from  the  commission  or  continuance  of  the  act  or  acts 
complained  of.  A  temporary  in: unction  to  restrain  the 
commission  or  continuance  thereof,  may  be  granted,  upon 
proof,  by  affidavit,  that  the  defendant  or  defendants  enjoined 
have  acted  as  a  corporation,  within  the  State,  without  being 
duly  incorporated,  or  have  usurped,  exercised,  or  cl^imecT 
within  the  State,  a  franchise,  liberty,  or  corporate  right, 
not  granted  to  them  by  law.  The  provisions  of  title  second 
of  chapter  seventh  of  this  act  apply  to  such  a  temporary 
injunction,  and  the  proceedings  thereupon,  except  where 
special  provision  is  otherwise  made  in  this  title.  For  that 
purpose,  the  injunction  order  is  deemed  to  have  been 
granted  as  prescribed  in  section  six  hundred  and  three  of 
this  act. 

P  1956.  In  any  other  action,  brought  as  prescribed  in  128N.y.129. 
this  article,  where  a  defendant  is  adjudged  to  be  guilty  of 
usurping  or  intruding  into,  or  unlawfully  holding  or  exer- 
cising, «n  office,  franchise,  or  privilege,  final  judgment  must 
be  rendered,  ousting  and  excluding  him  therefrom,  and  in 
favor  of  the  people  or  the  relator,  as  the  case  requires,  for 
the  costs  of  the  action.  As  a  part  of  the  final  judgment, 
the  court  may,  in  its  discretion,  also  award,  that  the  defend- 
ant, or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them,  pay  to  the  people  a  fine,  not  exceeding 
two  thousand  dollars.  The  judgment  for  the  fine  may  be 
docketed,  and  execution  may  be  issued  thereupon,  in  favor 
of  the  people,  as  if  it  had  been  rendered  in  an  action  to 
recover  the  fine.  The  fine,  when  collected,  must  be  paid 
into  the  treasuiy  of  the  State. 
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ARTICLE  SECOND. 
Action  to  vacate  Letters-Patent. 

§  1957.  When   Attorney  -  General       §  ll:5d.  Copy  of  judgment  roU  to 
may  maintain  action.  be  filed,  etc. 

IdSS.  Action  triable  by  jury.  1960.  Transcript  to  be   i^ent  to 

county  clerk,  etc. 

§  1957.  The  Attorney-General  may  maintain  an  action 
to  vacate  or  annul  letters-patent,  granted  by  the  people  of 
the  State,  in  either  of  the  following  cases  : 

1.  Where  they  were  obtained  by  means  of  a  fraudulent 
suggestion,  or  concealment  of  a  material  fact,  made  by,  or 
with  the  knowledge  or  consent  of,  the  person  to  whom  they 
were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact, 
or  through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  liave 
done  or  omitted  an  act,  in  violation  of  the  terms  and  con- 
ditions upon  which  the  letters-patent  were  granted,  or  have, 
by  any  other  means,  forfeited  the  interest  acquired  under 
the  same. 

Whenever  the  Attorney-General  has  good  reason  to  be- 
lieve, that  any  act  or  omission,  specified  in  this  section,  can 
be  proved,  and  that  the  person  to  be  made  defendant  has 
no  sufficient  legal  defence,  he  must  commence  such  an 
action. 

§  1958.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  nine  hundred  and  sixty-eight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act. 

g  1959.  Where  final  judgment,  vacating  or  annulling 
letters  patent,  is  rendered  in  an  action,  brought  as  prescribed 
in  the  last  section,  the  Attorney-General  must  cause  a  copy 
of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of 
the  secretary  of  State ;  who  must  make  an  entry,  in  the 
records  of  the  commissioners  of  the  land  office,  stating  thf 
substance  and  eifect  of  the  judgment,  and  the  time  when 
the  judgmen^roll  was  filed.  The  real  property,  granted  by 
those  letters-patent,  may  thereafter  be  disposed  of  by  the 
commissioners  of  the  land  office,  as  if  the  letters-patent  had 
not  been  issued. 

§  1960.  Immediately  after  making  the  entry  prescribed 
in  the  last  section,  the  secretary  of  State  must  transmit  a 
certified  transcript  thereof  to  the  clerk,  or  the  register,  as 
the  case  requires,  of  each  county,  in  which  the  real  prop- 
erty affected  by  the  judgment  is  situated.  The  clerk  or 
register  must  file  it ;  and,  if  the  letters-patent  are  recorded 
in  his  office,  he  must  note  the  contents  of  the  transcript  in 
f^.e  margin  of  the  record. 
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ARTICLE  THIRD. 

Action  for  a  Fine,   Penalty,   or  Forfeiture,  or 
upon  a  forfeited  recognizance. 

S  1961.  When   action  cannot  be  $  1966.  Becognizance ;  how  fcMr- 

maintained.  feited. 

1932.  Action  for  forfeiture,  etc.  1966.  Action  on  TecofUi\ztLne€, 

19i>8.  Money,  recovered;    how  1967.  Money  receivtd  by   dia- 

disposed  cf.  trict-attomey ;  how  dia- 

ir64.  Certain  proceedinj?8  in  the  posed  of. 

action  regulated.  1968.  Difitrict-ottomey  to  render 

account 

g  19  (>1.     [i4m*dl895,  amendment  U>  take  effect  Janvary  1,   f  1160,  Coiv 
1896.  J     Whenever,  by  the  decision  of  the  appellate  diyision  ■<>*•  -A-ct. 
of  the  supreme  c  >urt,  a  construction  is  given  to  ast  itute,  an 
act  done,  in  good  faith,  and  in  conformity  to  that  conBtruc- 
tion,  after  the  decision  was  made,  and  before  a  reversal 
thereof  by  the  court  of  appeals,  is  so  far  valid  that  the  party* 
doing  it  is  not  liable  to  any  penalty  or  forfeiture,  for  an  act 
that  was  adjudged  lawful  by  the  decision  of  the  court  below. 
But  this  section  does  not  control  or  affectthe  decision  of  the 
court  c  f  appeals,  upon  an  appeal  actually  taken  before  the 
reversal. 

§  1962.  Where  real  or  personal  property  has  been  for- 
feited, or  a  penalty  incurred,  to  the  people  of  the  State,  or 
to  an  officer,  for  their  use,  pursuant  to  a  provision  of  law, 
the  Attorney-General,  or  the  district-attorney  of  the  county 
in  which  the  action  is  triable,  must  bring  an  action  to  re- 
cover the  property  or  penalty,  in  a  court  having  jurisdiction 
thereof.  Where  the  supreme  court  and  a  justice's  court 
have  concurrent  jurisdiction  of  the  action,  it  may  be 
brought  in  either,  at  the  election  of  the  Attoniey-General 
or  distiict-attomey.  A  recovery  in  such  an  action  bars  a 
recovery,  in  any  other  action,  brought  for  the  same  cause. 

§  1063.  Money  recovered  in  such  an  action,  which  is  not 
otherwise  specially  granted  or  appropriated  by  law,  must, 
when  collected,  be  paid  into  the  treasury  of  the  State. 

§  1064.  Section s  one  thousand  eight  hundred  and  ninety 
seven  and  one  thousand  eight  hundred  and  ninety-eight  of 
this  act  apply  to  an  action,  brought  as  prescribed  m  the  last 
two  sections. 

§  1966.  Where  the  condition  of  a  recognizance  is 
broken,  an  order  of  the  court,  directing  the  prosecution  of 
the  recognizance,  is  a  sufficient  forfeiture  thereof. 

g  1966.  Where  a  recognizance  to  the  people  is  forfeited,  40Hnn,i97. 
th;?  district-attorney  of  the  county  in  which  it  was  taken, 
must,  unless  the  court  otherwise  directs,  forthwith  bring  an 
action  to  recover  the  penalty  thereof.  It  is  not  necessary, 
in  such  an  action,  to  allege  or  prove  any  damages,  by 
reason  of  the  breach  of  the  condition  ;  but  where  the  people 
are  entitled  to  judgment  therein,  they  must  have  judgment 
absolute,  for  the  penalty  of  the  recognizance 
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§  1967.  Within  thirty  days  after  a  district-attorney  re- 
ceives or  collects  money  upon  a  recognizance,  or  for  a  pen- 
alty or  forfeiture,  belonging  to  the  county,  he  must  jmy  it 
to  the  county  treasurer  of  his  county,  deducting  only  his 
necessary  disbursements ;  except  that,  where  he  does  not 
receive,  as  his  compensation,  a  salary  fixed  pursuant  to  law, 
the  county  court  may,  by  an  order  entered  in  its  minutes, 
allow  him  to  retain  also  a  sum,  specified  in  the  order,  for 
his  reasonable  costs  and  expenses,  and  a  reasonable  coun- 
sel fee. 

§  1968.  Each  district-attorney  must  render  to  the  first 
term  of  the  county  court  of  his  county,  held  in  each  calen- 
dar year,  a  written  account,  verified  oy  his  afi^davit,  of  all 
actions  brought  by  him  upon  recognizances,  or  for  penalties 
or  forfeitures  belonging  to  the  county,  or  to  the  State ;  of 
all  his  proceedings  therein  ;  of  all  judgments  recovered  by 
him  therein  ;  and  of  all  money,  collected  by  him  from  any 
person,  belonging  to  the  county  or  to  the  State.  This  sec- 
tion applies  to  a  district-attorney  who  has  gone  out  of  office ; 
during  the  preceding  calendar  year. 


ARTICLE  FOURTH. 

Cektain  Actions,  founihbd  upon  the  Spoliation,  or 
OTHER  Misappropriation  op  public  Property. 


$  I960.  Action  Id  court  of  the  state 
for  public  furds  ille- 
gally obtained,  convert- 
ed, etc. 

1970.  Stay  of  other  domestic  ac- 

tions ;  parties  thereto  to 
be  brought  in. 

1971.  Actions,  etc.,   in  foreign 

courts. 
1973.  Honey,    damages,     etc., 


Test  in  people,  on  Cf»K 
mencement  of  action. 

Limitation  of  action. 

Ultimate  disposition  of 
proceeds  of  action  In 
court  of  the  State. 

Id.  ;  upon  pc  tition  of  cor- 
poration, etc. .  aggrieved 
1976.  Attorney  -  Oeuertu  most 
bring  action. 


1978. 
1974. 


1975. 


mN.Y.688.  §  1969.  Where  any  money,  funds,  credits,  or  other 
property,  held,  or  owi:ed  by  the  State,  or  held  or  owned, 
officially  or  otherwise,  for  or  in  behalf  of  a  governmental  or 
other  public  interest,  by  a  domestic  municipal,  or  other 
public  corporation,  or  by  a  board,  officer,  custodian,  agency, 
or  agent  of  the  State,  or  of  a  city,  county,  town,  village,  or 
other  division,  subdivision,  department,  or  portion  of  the 
State,  has  heretofore  been,  or  is  hereafter,  without  right  ob- 
tained, received,  converted,  or  disposed  of,  an  action  to  re- 
cover the  same,  or  to  recover  damages,  or  other  compensa- 
tion, for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same,  or  both,  may  be  maintained  bv  the 

Seople  of  the  State,  in  any  court  of  the  State  having  juris- 
iction  thereof,  although  a  right  of  action,  for  the  same 
cause,  exists  by  law  in  some  other  public  authority,  and 
whether  an  action  therefor,  in  favor  of  the  latter,  is  or  ia 
not  pending,  when  the  action  in  favor  of  the  people  is  com- 
menced. 


^ 
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§  1970.  Where  an  action  is  commenced  by  the  people, 
for  a  cause  specified  in  the  last  section,  the  court  in  wmch 
it  is  brought  may,  upon  the  application  of  any  party  there- 
to, grant  au  order  staying  proceedings  in  any  other  action, 
brought,  for  the  same  cause,  in  the  same  or  any  other 
court  of  the  State,  by  a  public  authority,  other  than  the 
people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such 
an  action ;  and  it  may,  by  the  same  order,  or  by  a  sub- 
sequent order,  granted  upon  the  application  of  any  party 
to  either  action,  direct  that  any  party  to  the  action  so 
stayed,  be  brought  in,  as  a  party  to  the  action  commenced 
by  the  people. 

§  1971.  The  people  of  the  State  may  commence  and 
maintain,  in  their  own  name,  or  otherwise,  as  is  allowable, 
one  or  more  actions,  suits,  or  other  judicial  proceedings, 
in  any  court,  or  before  any  tribunal,  of  the  United  States, 
or  of  any  other  State,  or  of  any  territory  of  the  United  States, 
or  of  any  foreign  country,  for  any  cause  specified  in  the 
last  section  but  one. 

§  1972.  Upon  the  commencement,  by  the  people  of  the 
State,  of  any  action,  suit  or  other  judicial  proceeding,  as 
prescribed  in  this  article,  the  ientire  cause  of  action,  includ- 
ing the  title  to  the  money,  funds,  credits,  or  other  property, 
with  respect  to  which  the  suit  or  action  is  brought,  and  to 
the  damages  or  other  compensation,  recoverable  fw  the 
obtaining,  receipt,  payment,  conversion,  or  disposition 
hereof,  if  not  previously  so  vested,  is  transferred  to,  and 
>ecomes  absolutely  vested  in,  the  people  of  the  State. 

§  1973.  The  people  of  the  State  will  not  sue  for  a 
ause  of  action,  specified  in  this  article,  unless  it  ac- 
rued  within  ten  years  before  the  action  is  commenced. 

§  1974.  Any  court  of  the  State,  in  which  an  action  is 

•ought  by  the  people,  as  prescribed  in  this  article,  naay,  by 

e  final  judgment  therein,  or  by  a  subsequent  order,  direct 

at  any  money,  funds,  damages,  credits,  or  other  property, 

covered  by,  or  awarded  to,  the  plaintiff  therein,  which, 

that  action    had  not  been  brought,    would  not  have 

ited   in  the  x>^ople,  be  disposed  of,  as  justice  requires, 

such   a   manner  as   to   re-instate   the  lawful  custody 

reof,  OT  to  apply  the  same,  or  the  proceeds  thereof,  to 

objects  and  purposes  for  which  they  were  authorized 

be    raised   or  procured ;    after  paying  into  the  State 

sury,  out  of  the  proceeds  of  the  recovery,  all  expenses 

irred  by  the  people  in  the  action. 

19 76*  Any  corporation,  board,  ofllcer,  custodian, 
cy,  or  agent,  may,  in  behalf  of  any  city,  county,  town, 
g«,  or  other  division,  subdivision,  department,  or  por- 
of  the  State,  which  was  not  a  party  to  an  action, 
g;tkt  as  prescribed  in  this  article,  and  which  claims  to 
Qtitled.    tp  the  custody  or  disposition  of  any  of  the 
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ARTICLE  THIRD. 
Actions  and  Rights  of  Action  against  and  bbtwben 

JOINT  DfiBTOKS. 

$  ld83.  Jadgment  against  defend-  §  1941.  Judgment. 

ants  jointly    indebted,  19412.  Jeint  debtors   may  corn- 
when  all  are  not  served.  pound  separately.  Mode 

1983.  Effect  of  SQch  judgment.  and  effect. 

1984.  Execution  ;    indorsement  1943.  Satisfying  judgment. 

tiiereupon.  1944.  Rights  of  ihe  debtors  not 

1986.  How  collected.  released. 

1986.  Judgment,  how  docketed :  1945.  Action  against  persons  en- 

effect  of  docketing.  gaged  in  transportation. 

1987.  Action  to  charge  de/cnd-  1946.  Wtien   partner  not  sued 

ants  not  personally  sum-  remains  liable. 

moned.  etc.  1947.  Continuance    of  partner- 

1938.  Complaint  in  such  action.  ship  business  during  ac- 

1939.  Answer.  tion  for  accounting,  etc. 

1940.  Provisional  remedies. 

S  1895  Con-  §  1938.  In  an  action,  wherein  the  complaint  demands 
Bol.  Act  judgment  for  a  sum  of  money  against  two  or  more  defend- 
121N.Y.194.  ants,  alleged  to  be  jointly  indebted  upon  contract,  if  the 
summons  is  served  upon  one  or  more,  but  not  upon  all  of 
the  defendants,  the  plaintlif  may  proceed  against  the  de- 
fendant or  defendants,  upon  whom  it  is  served,  unless  the 
court  otherwise  directs ;  and,  if  he  recovers  final  judgment, 
it  may  be  taken  against  all  the  defendants  thus  jointly  in- 
debted. 

S  1895  Con  §  1033.  Such  a  judgment  is  conclusive  evidence  of  the 
sol.  Act.  liability  of  each  defendant,  upon  whom  the  summons  was 
8^iv.  Pro.  personally  served,  or  who  appeared  in  the  action.  Where 
it  is  taken  against  a  defendant,  upon  whom  the  summons 
was  served  by  publication,  or  without  the  State,  pursuant 
to  an  order  for  that  purpose,  it  has  the  effect,  as  against 
that  defendant,  specified  in  section  four  hundred  and  forty- 
five  of  this  act.  As  against  such  a  defendant,  who  is  al- 
lowed to  defend  after  judgment,  or  as  against  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liability  of  that  defendant  has 
been  established,  by  other  evidence. 

((  1895  Con-  §  1984.  An  execution  upon  such  a  judgment  must  be  is- 
sol.  Act.  sued, 'in  form,  against  all  the  defendants  ;  but  the  attorney 
for  the  judgment  creditor  must  indorse  thereupon  a  direc- 
tion to  the  sheriff,  containing  the  name  of  each  defendant, 
who  was  not  summoned,  and  restricting  the  enforcement  of 
the  execution,  as  prescribed  in  the  next  section. 

S  1895  Con.  §  1^036.  An  execution  against  the  person,  issued  upon 
sol.  Act  such  a  -judgment,  shall  not  be  enforced  against  the  person 
of  a  defendant,  whose  name  is  so  indorsed  thereupon.  An 
execution  against  property,  issued  upon  such  a  Judgment, 
shall  not  be  levied  upon  the  sole  property  of  such  a  defend- 
ant ;  but  it  may  be  collected  out  of  personal  property, 
owned  by  hi.D,  jointly  with  the  other  defendants,  who  were 
supimoned.  or  with  any  of  them  ;  and  out  of  the  real  and 
personal  property  of  the  latter,  or  of  any  of  them« 
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§  1936.  Where  a  judgment  has  been  taken,  as  pre-  S  1896  Con 
scribed  in  section  one  thousand  nine  hundred  and  thirty-  ^^'  ^^' 
two  of  this  act,  the  clerk,  with  whom  the  judgment-roll  is 
filed,  must  write  upon  the  docket,  opposite  or  under  the 
name  of  each  defendant,  upon  whom  the  summons  was  not 
served,  the  words,  *'not  summoned;"  and  a  like  entry 
must  be  made  by  each  county  clerk,  with  whom  the  judg- 
ment is  afterwards  docketed.  The  judgment  does  not,  by 
virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section 
does  not  affect  the  plaintiff's  right  of  action,  to  charge  the 
judgment  upon  any  real  property. 

§  1037.  After  the  recovery  of  a  judgment  against  joint  92  N.Y.  581. 
debtors,  as  prescribed  in  section  one  thousand  nine  hundred  12!  Id.  277. 
and  thirty-two  of  this  act,  an  action  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  de- 
fendants, who  were  not  summoned  in  the  original  action, 
to  procure  a  judgment;  charging  his  or  their  property  with 
the  sum  remainin-g  unpaid  upon  the  original  judgment. 

§  1938.  The  complaint  in  such  an  action  must  be  veri- 
fied ;  must  contain  an  allegation  that  the  judgment  has 
not  been  paid  ;  and  must  state  the  sum,  remaining  unpaid 
thereupon,  at  the  time  of  the  verification. 

§  1939^.  The  defendant's  answer  is  restricted  to  de-  8  Civ.  Pro. 
fences  or  counterclaims,  which  he  might  have  made  in  295. 
the  original  action,  if  the  summons  therein  had  been  served 
upott  him,  when  it  was  first  served  upon  a  defendant 
jointly  indebted  with  him  ;  objections  to  the  judgment ; 
and  defences  or  counterclaims,  which  have  arisen  since  it 
was  rendered. 

§  1940.  For  the  purpose  of  obtaining  an  order  of  arrest, 
an  injunction  order,  or  a  warrant  of  attachment,  the  action 
is  regarded  as  being  founded  upon  the  contract,  upon  which 
the  original  judgment  ^as  recovered. 

§  1941.  Where  the  judgment  is  in  favor  of  the  plaintiff, 
it  must  determine  the  sum  remaining  unpaid  upon  the 
original  judgment ;  and  it  may  be  docketed,  and  an  exe- 
cution may  be  issued  thereupon,  as  if  it  was  a  judgment  for 
the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs 
must  be  awarded,  as  if  the  action  was  brought  upon  the 
original  contract,  and  the  sum  so  remaining  unpaid  had 
been  recovered  therein. 

§  1942.   A  joint  debtor  may  make  a  separate  com-   aeHmi  290. 
position  with  his  creditor,  as  prescribed  in  this  section.    8N.  Y.' 
Such  a  composition  discharges  the  debtor  making  it ;  and  ?S^^y?;k 
him  only.    The  creditor  must  execute  to  the  compounding   I'^^-^'i^^ 
debtor  a  release  of  the  indebtedness,  or  other  instrument 
exonerating  him  therefrom.    A  member  of  a  partnership 
cannot  thus  compound  for  a  partnership  debt,  until  the 
partnership  has  been  dissolved  by  consent  or  otherwise.  In 
that  case  the  instrument  must  release  or  exonerate  him. 
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from  all  liability  incurred  by  reason  of  his  connection  with 
the  partnership.  An  instrument,  specified  in  this  section, 
does  not  impair  the  creditor's  right  of  action  against  any 
other  joint  debtor,  or  his  right  to  take  any  proce^ing 
a^inst  the  latter  ;  unless  an  intent  to  release  or  exonerate 
him,  appears  affirmatively  upon  the  face  liiereof. 

73  Hun,  4.  §  1943.  An  instrument,  specified  in  the  last  section,  is 
deemed  a  satisfaction-piece,  for  the  purpose  of  discharging, 
as  prescribed  in  section  one  thousand  two  himdred  and 
sixty  of  this  act,  the  docket  of  a  judgment,  recovered  upon 
an  indebtedness  released  or  discharged  thereby,  as  far  as 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special 
entry  must  be  made  upon  the  docket,  to  the  effect,  that 
the  judgment  is  satisfied,  as  to  the  compounding  debtor 
only. 

§  1944.  Where  a  joint  debtor  has  thus  compounded,  a 
joint  debtor,  who  has  not  compounded  ^  may  make  any 
defence  or  counterclaim,  or  have  any  other  relief,  as  against 
the  creditor,  to  which  he  would  have  been  entitled,  if  the 
composition  had  not  been  made.  He  may  require  the 
compounding  debtor  to  contribute  his  ratable  proportion  of 
the  joint  debt,  or  of  the  partnership  debts,  as  the  case  may 
be,  as  if  the  latter  had  not  been  discharged. 

§  1945.  In  an  action  brought  against  one  or  more 
persons,  engaged,  as  a  joint- stock  association,  partnerahip, 
or  otherwise,  m  the  periodical  transportation  of  passengers 
or  property,  an  objection,  to  any  of  the  proceedings,  cannot 
be  taken  by  a  person  properly  made  a  defendant,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defend- 
ant, a  person  not  jointly  engaged  with  him  in  that  business, 
or  on  the  ground  that  the  plamtiff  has  failed  so  to  join  with 
him  a  person  so  jointly  engaged,  unless  the  persons  so  en- 
gaged have,  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in 
which  they  transport  passengers  or  property,  a  statement, 
showing  the  names  of  all  of  them.  A  statement  so  filed,  is 
conclusive,  for  the  purposes  specified  in  this  section,  as 
against  the  persons  filing  it,  untH  thirty  days  after  filing,  in 
liKe  manner,  a  new  statement,  showing  a  change  of  interest. 

29  Abb.  N.c.       §  1 946.  Where,  for  any  cause,  one  or  more  partners  have 
^^^^'  not  been  joined  as  defendants  in  an  action  upon  a  partnership 

liability,  and  final  judgment  has  been  taken  against  the 
I)ersons  made  defendants  therein,  the  plaintiff,  if  the  judg- 
ment remains  unsatisfied,  may  maintain  a  separate  action 
upon  the  same  demand,  against  each  omitted  partner,  set- 
ting forth  in  the  complaint  the  facts  specified  in  this  sec- 
tion, as  well  as  the  facts  constituting  his  cause  of  action 
upon  the  demand. 

§  1947.  In  an  action  brought  to  dissolve  a  partnership, 
pr  for  aa  accounting  between  partners,  or  affecting  the  cgec 
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tinued  prosecution  of  tbe  business,  the  court  may,  in  its 
discretion,  by  order,  authorize  the  partnership  business  to 
be  continued,  during  the  pendency  of  the  action  by  one  or 
more  of  the  partners,  upon  their  executing  and  fhng  with 
the  clerk  an  undertaking,  in  such  a  sum  and  with  such  sure- 
ties as  the  order  prescribes,  to  the  effect  that  they  will  obey 
all  orders  of  the  court,  in  the  action,  and  perform  all  things 
which  the  judgment  therein  requires  them  to  perform. 
The  court  may  impose  such  other  conditions,  as  it  deems 
proper,  and  it  may  in  its  discretion  at  any  time  thereafter 
require  a  new  undertaking  to  be  given.  Th  ^  court  may 
also  ascertain  the  value  of  the  partnership  property,  and  of 
the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  between  any  of 
the  partners  ;  and  the  judgment  may  make  such  provision 
for  the  payment  to  the  retiring  partners,  for  their  interest, 
and  with  respect  to  the  rights  of  creditors,  the  title  to  the 
partnership  property,  and  otherwise,  as  justice  requires, 
with  or  without  the  appointment  of  a  receiver,  or  a  siale  of 
the  partnership  property. 

CHAPTEE  XVL 

ACTIOKS  IN  BEHALF  OF  THE  PEOPLE,  AKD 
SPECIAL  PROCEEDINGS  INSTITUTED,  IN 
THEIR  BEHALF,  BY  STATE  WRIT. 

TITLE    I.— Actions  in  behalf  of  the  people. 
TITLE  II. — Special  pbogbedinqs  instituted  by  state 

WBIT. 

TITLE  1. 
Actions  in  behalf  of  the  people, 

Abticlb  1.  Action  against  the  nsarper  of  an  ofSce  or  franchise. 

2.  Action  to  vacate  letters  patent. 

8.  Action  for  a  fine,  penalty,  or  forfeiture,  or  npon  a  forfeited 
recognizance. 

4.  Certain  actions,  founded  npon  the  spoliation,  or  other  mis- 
appropriation of  public  property. 

6.  Action  to  recover  property  escheated,  or  forfeited  for 
treason. 

8.  Miflcellaneons  provisions,  relating  to  actions,  etc.,  in  behalf 
of  the  people. 

ARTICLE  FIRST. 

Action    against    the    Usuepbr   of    an    Office   or 

Franchise. 

I  1M8.  Attorney -General      may  |  1952,  Proceedings     to     obtain 

maintain  action.  books  and  papers. 

1940.  Proceedings    when    com-  1953.  Damages;  how  recovered, 

plaint    names    rightful  .  1954  One  action  against  several 


incumbent.  persons. 

inii 
1061.  Assumption  of    office  by  granted. 


1960.  Action  triable  by  jury.  1955.  When  injunction  may  be 


pei 

nei 


person  entitled.  1956.  Final  judgment  in  action 

for  usurping  office,  etc. 
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87Him^628.  §  1948.  The  Attorney-General  may  maintain  an  action, 
101N.Y.6S9.  ^pQn  hig  own  information,  or  upon  the  complaint  of  a  pri- 
iS?d^232r    ^^*®  person  in  either  of  the  following  cases  : 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlaw- 
(K^              fully  holds  or  exercises,  within  the  State,  a  f  mnchise,  or  a 

)  toi  ^         public  office,  civil  or  military,  or  an  office  in  a  domestic 
*  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has 
done  or  suffered  an  act,  which  by  law  works  a  forfeiture  of 
his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation 
within  the  State,  without  being  duly  incorporated  ;  or  ex- 
ercise, within  the  State,  any  corporate  rights,  privileges,  or 
franchises,  not  granted  to  them  by  the  law  of  the  State. 

128N.Y.129.  §  1949.  In  an  action,  brought  as  prescribed  in  the  last 
section,  for  usurping,  intruding  into,  unlawfully  holding, 
or  exercising  an  office,  the  Attorney-General,  besides  stating 
the  cause  of  action  in  the  complaint,  may,  in  his  discretion, 
set  forth  therein  the  name  of  the  person  rightfully  entitled 
to  the  office,  and  the  facts  showing  his  right  thereto;  and 
thereupon,  and  upon  proof,  by  affidavit,  that  the  defend- 
ant, by  means  of  his  usurpation  or  intrusion,  has  received 
any  fees  or  emoluments  belonging  to  the  office,  an  order  to 
arrest  the  defendant  may  be  granted  by  the  court,  or  a 
judge.  The  provisions  of  title  first  of  chapter  seventh  of 
this  act  apply  to  such  an  order,  and  the  proceedings  there- 
upon and  subsequent  thereto,  except  where  special  provi- 
sion is  otherwise  made  in  this  title.  For  that  purpose,  the 
order  is  deemed  J;0  have  been  made  as  prescribed  in  section 
five  hundred  and  forty -nine  of  this  act.  Judgment  may  be 
rendered  upon  the  right  of  the  defendant,  and  of  the  party 
so  alleged  to  be  entitled ;  or  only  upon  the  right  of  the 
defendant,  as  justice  requires. 

§  1950.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  in  like  manner 
as  if  it  was  an  action  specified  in  section  nine  h\indred  and 
sixty-eight  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  nine  hundred  and  seventy  of  this 
act. 

§  1951.  Where  final  judgment  is  rendered,  upon  the 
right  and  in  favor  of  the  person  so  alleged  to  be  entitled* 
he  may,  after  taking  the  oath  of  office,  and  giving  an 
official  bond,  as  prescribed  by  law,  take  upon  himself  the 
execution  of  the  office.  .  He  must,  immediately  thereafter, 
demand  of  the  defendant  in  the  action,  delivery  of  all  the 
books  and  papers  in  the  custody,  or  under  the  control,  of 
the  defendant,  belonging  to  the  office  from  whic'i  the 
defendant  has  been  so  excluded 

§  1958.  If  the  defendant  refuses  or  neglects  to  deliver 
any  of  the  books  (»r  papers,  demanded  as  prescribed  in  the 
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last  section,  he  is  guilty  of  a  misdemeanor ;  and  the  same 
proceedings  must  be  taken,  to  compel  the  delivery  thereof, 
as  are  now  or  shall  hereafter  be  prescribed  by  law,  where  a 
person  who  has  held  an  office,  refuses  or  neglects  to  deliver 
the  official  books  or  papers  to  his  successor. 

§1958.    [Am*dlSSi.]  Where  final  judgment  has  been   loiN.Y.5Sa 
rendered,  upon  the  right  and  in  favor  of  the  person  so 
alleged  to  be  entitled,  he  may  recover,  by  action  against  the 
defendant,  the  damages  which  he  has  sustained,  in  con 
sequence  of  the  defendant's  usurpation,  intrusion  into,  un 
lawful  holding,  or  exercise  of  the  office. 

§  1954.  Where  two  or  more  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  the  Attorney-General  may 
bring  the  action  against  all,  to  determine  their  respective 
rights  thereto. 

§  1955.  In  an  action,  brought  as  prescribed  in  sub-  q 

division  third  of  section  one  thousand  nine  hundred  and  , 

forty-eight  of  this  act,  the  final  judgment,  in  favor  of  the  i  t^  ^  ** 
plaintiff,  must  perpetually  restrain  the  defendant  or  defend- 
ants, from  the  commission  or  continuance  of  the  act  or  acts 
complained  of.  A  temporary  injunction  to  restrain  the 
commission  or  continuance  thereof,  may  be  granted,  upon 
proof,  by  affidavit,  that  the  defendant  or  defendants  enjoined 
have  acted  as  a  corporation,  within  the  State,  without  being 
duly  incorporated,  or  have  usurped,  exercised,  or  cljiimed, 
witidin  the  State,  a  franchise,  liberty,  or  corporate  right, 
not  granted  to  them  by  law.  The  provisions  of  title  second 
of  chapter  seventh  of  this  act  apply  to  such  a  temporary 
injunction,  and  the  proceedings  thereupon,  except  where 
special  provision  is  otherwise  made  in  this  title.  For  that 
purpose,  the  injunction  order  is  deemed  to  have  been 
granted  as  prescribed  in  section  six  hundred  and  three  of 
tills  act. 

§  1956.  In  any  other  action,  brought  as  prescribed  in  1281?.y.129. 
this  article,  where  a  defendant  is  adjudged  to  be  guilty  of 
usurping  or  intruding  into,  or  unlawfully  holding  or  exer- 
cising, «n  office,  franchise,  or  privilege,  final  judgment  must 
be  rendered,  ousting  and  excluding  him  therefrom,  and  in 
favor  of  the  people  or  the  relator,  as  the  case  requires,  for 
the  costs  of  the  action.  As  a  part  of  the  final  judgment, 
the  court  may,  in  its  discretion,  also  award,  that  the  defend- 
ant, or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them,  pay  to  the  people  a  fine,  not  exceeding 
two  thousand  dollars.  The  judgment  for  the  fine  may  be 
docketed,  and  execution  may  be  issued  thereupon,  in  favor 
of  the  people,  as  if  it  had  been  rendered  in  an  action  to 
recover  the  fine.  The  fine,  when  collected,  must  be  paid 
into  the  treasury  of  the  State. 
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ARTICLE  SECOND. 
Action  to  vacate  Letters-Patent. 

§  1957.  When   Attorney  -  General       §  lt:59.  Copy  of  judgment  roU  to 
may  maintain  action.  be  filed,  etc. 

1958.  Action  triable  by  jury.  1960.  Tranecript  to  be   cent  to 

county  clerk,  etc. 

§  1957.  The  Attorney-General  may  maintain  an  action 
to  vacate  or  annul  letters-patent,  granted  by  the  people  of 
the  State,  in  either  of  the  following  cases  : 

1.  Where  they  were  obtained  by  means  of  a  fraudulent 
suggestion,  or  concealment  of  a  material  fact,  made  by,  or 
with  the  knowledge  or  consent  of,  the  person  to  whom  they 
were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact, 
or  through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act,  in  violation  of  the  terms  and  con- 
ditions upon  which  the  letters-patent  were  granted,  or  have, 
by  any  other  means,  forfeited  the  interest  acquired  under 
the  same. 

Whenever  the  Attorney-General  has  good  reason  to  be- 
lieve, that  any  act  or  omission,  specified  in  this  section,  can 
be  proved,  and  that  the  person  to  be  made  defendant  has 
no  sufficient  legal  defence,  he  must  commence  such  an 
action. 

§  1958.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  nine  hundred  and  sixty-eight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act. 

§  1959.  Where  final  judgment,  vacating  or  annulling 
letters  patent,  is  rendered  m  an  action,  brought  as  prescribed 
in  the  last  section,  the  Attorney-General  must  cause  a  copy 
of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of 
the  secretary  of  State ;  who  must  make  an  entry,  in  the 
records  of  the  commissioners  of  the  land  office,  slating  the 
substance  and  eifect  of  the  judgment,  and  the  time  when 
the  judgment-roll  was  filed.  The  real  property,  granted  by 
those  letters-patent,  may  thereafter  be  disposed  of  by  the 
commissioners  of  the  land  office,  as  if  the  letters-patent  had 
not  been  issued. 

§  I960.  Immediately  after  making  the  entry  prescribed 
in  the  last  section,  the  secretary  of  State  must  transmit  a 
certified  transcript  thereof  to  the  clerk,  or  the  register,  as 
the  case  requires,  of  each  county,  in  which  the  real  prop- 
erty affected  by  the  judgment  is  situated.  The  clerk  or 
register  must  file  it ;  and,  if  the  letters-patent  are  recorded 
in  his  office,  he  must  note  the  contents  of  the  transcript  in 
t^.e  margin  of  the  record. 
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ARTICLE  THIRD. 
Action  for  a   Fine,   Penalty,    or  Forfeiture,  or 

UPON  A    forfeited  RECOGNIZANCE. 

%  1961.  When   action   cannot  be  $  1966.  Becognizance ;  how  for- 

maintained.  felted. 

1932.  Action  for  forfeiture,  etc.  1966.  Action  on  recognizance. 

19!iS.  Money,  recovered;    how  1967.  Money  receivtd  by   dia- 

dispo&ed  cf.  trict-attomey ;  how  dia- 

ir64.  Certain  proceedings  in  the  posed  of. 

action  regulatea  1968.  DiB^ct-attomey  to  render 

account 

§  19(>1«     [i4m*dl895,  amendmeniio  take  effect  January  1,   §1160,  Con. 
1896.  J     Whenever,  by  the  decision  of  the  appellate  diyision  "ol-  -A-ct. 
of  the  supreme  c  lurt,  a  construction  is  given  to  astitute,  an 
act  done,  in  good  faith,  and  in  conformity  to  that  construc- 
tion, after  the  decision  was  made,  and  before  a  reversal 
thereof  by  the  court  of  appeals,  is  so  far  valid  that  the  party* 
doing  it  is  not  liable  to  any  penalty  or  forfeiture,  for  «n  act 
that  was  adjudged  lawful  by  the  decision  of  the  court  below. 
But  this  sectiiin  does  not  control  or  affect  the  decision  of  the 
court  c  f  appeals,  upon  an  appeal  actually  taken  before  the 
reversal. 

^  1068.  Where  real  or  personal  property  has  been  for- 
feited, or  a  penalty  incurred,  to  the  people  of  the  State,  or 
to  an  officer,  for  their  use,  pursuant  to  a  provision  of  law, 
the  Altoroey-General,  or  the  district-attorney  of  the  county 
in  which  the  action  is  triable,  must  bring  an  action  to  re- 
cover the  property  or  penalty,  in  a  court  having  jurisdiction 
thereof.  "Where  the  supreme  court  and  a  justice's  court 
have  concurrent  jurisdiction  of  the  action,  it  may  be 
brought  in  either,  at  the  election  of  the  Attoniey-General 
or  distiict-attorney.  A  recovery  in  such  an  action  bars  a 
recovery,  in  any  other  action,  brought  for  the  same  cause. 

§  1 063.  Money  recovered  in  such  an  action,  which  is  not 
otherwise  specially  granted  or  appropriated  by  law,  must, 
when  collected,  be  paid  into  the  treasury  of  the  State. 

§  1 064.  Sections  one  thousand  eight  hundred  and  ninety 
seven  and  one  thousand  eight  hundred  and  ninety-eight  of 
this  act  apply  to  an  action,  brought  as  prescribed  in  the  last 
two  sections. 

§  1066.  Where  the  condition  of  a  recognizan-ie  is 
broken,  an  order  of  the  court,  directing  the  prosecution  of 
the  recognizance,  is  a  sufficient  forfeiture  thereof. 

§  1066.  Where  a  recognizance  to  the  people  is  forfeited,  40  Hun,  197. 
thL'  district-attorney  of  the  county  in  which  it  was  taken, 
must,  unless  the  court  otherwise  directs,  forthwith  bring  an 
action  Lo  recover  the  penalty  thereof.  It  is  not  necessary, 
in  such  an  action,  to  allege  or  prove  any  damages,  by 
reason  of  the  breach  of  the  condition  ;  but  where  the  people 
are  entitled  to  judgment  therein,  they  must  have  judgment 
absolute,  for  the  penalty  of  the  recognizance 
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§2015 


effect  is  a  sufficient  obedience  to  the  writ,  with  out  producing 
him. 

ARTICLE  THIRD. 

The  Wkit  op  Habeas  Cokpus,  and  the  Writ  of  Cer- 

TIORABI,  TO  INQUIRE  INTO  THE  CaUSE  OP  DETENTION. 


$  2015.  Who  entitled  to  prosecute       §2012. 

tlie  \^rrit8 
2016.  When  neither  writ  shall  3048. 

be  allowed. 
£017.  Application  ;  how  and  to 

whom  made.  2044. 

9018.  Application     in    another 

connty  ;  proof  required.  2046. 

2019.  Contents  of  petition. 

2020.  When     writ     must      be  2046. 

granted ;  penalty  for 
refusing.  2047. 

9031.  Form  of  writ  of  habeas 

corpus.  2048. 

2022.  Form  of  writ  of  certio- 
rari. . 

2028.  When  writ  returnable  be-  2049. 

fore  another  judge. 

2024.  When  writ  sufficient.  2060. 

2025.  When  writ  to  issue  with- 

out application. 

2026.  Return  ;  its  contents. 

2027.  Habeas  corpus ;  body  of 

prisoner  to  be  produced, 
unless  etc 

8028.  Proceedings  on  disobedi-  2058. 

ence  of  writ.  2064. 

2029.  Id.;  precept  to  bring  up 

prisoner. 
2090.  Id.;  power  of  county  may  2066. 

be  called. 
2031.  Proceedings  on  return  of  2066. 

habeas  corpus. 
2082.  When  prisoner  to  be   re- 

manaed.  2057. 

2088.  When  to  be  discharged  in 

civil  cases.  2058. 

2034.  The  last  section  qualified. 

2035.  Proceedings  on  irregular 

commitment.  2069. 

2086.  Id.;  when  prisoner  may  2060. 

be  committed  to  another 

officer.  2061. 

2087.  Custody  of  prisoner  pend-  2062. 

inff  the  proceedings. 

2038.  Notice   to   person    inter-  2068. 

estedin  detention. 

2039.  Prisoner  may  controvert  2064. 

return ;  proofs  there- 
upon. 

2040.  Proceedings    upon    sick-  2065. 

nesSf  etc.,  of  prisoner. 

2041.  When  certiorari  to  issue  2066. 

on  application  for 
habeas  corpus. 


Proceedings  upon  its  re- 
turn. 
Id.;  when  discharge  to  be 

g anted  ;  when  proceed- 
<>s  to  cease . 
When  certiorari  does  not 

Srevent  habeas  corpus, 
on  certiorari ;  when 
and  how  ordered. 

Id.;  by  whom  and  how 
taken. 

Discharge  of  prisoner 
bailea. 

Order  substituted  for  writ 
of  discharge ;  service 
and  effect  thereof. 

Enforcing  order  for  dis- 
charge ;  penalty,  etc. 

When  prisoner  discharged 
not  to  be  re-imprisoned; 
when  he  mav  be. 

Penalty  for  violating  the 
last  section. 


2051. 

2052.  Id.;  for  concealing  pris- 


oner, etc.,  to  avoid  writ. 
Id. ;  for  aiding,  etc. 
Warrant    to     bring    up 

prisoner    about    oeing 

removed. 
When  offender  to  be  ar- 
rested. 
Execution   of     warrant; 

proceedings  to  relieve 

prisoner. 
Id.;  proceedings  to  pun- 
ish offender. 
When    appeal    may    be 

taken  in  cases    und^ 

this  article. 
Id . ;  by  people. 
Prisoner  who  appeals  may 

be  admitted  to  bail. 
Id. ;  recognizance,  etc. 
Id . ;  on  appeal  to  court  of 

appeals . 
Custody  of  prisoner  until 

he  gives  bail. 
When  recoKuizance  to  be 

valid  for  an   adjonm- 

ment,  etc. 
Penalty  for  refusing  copy 

of  process,  etc. 
Application  of  thH  article 

to  oUier  writs  of  habeas 

corpus. 


MSN.Y.288. 


§  2015.  A  person  imprisoDcd  or  restrained  in  his  liberty, 
within  the  State,  for  any  cause,  or  upon  any  pretence.  Is 
entitled,  except  in  one  of  the  cases  specified  in  the  next 
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sectioD,  to  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari, 
as  prescribed  in  this  article,  for  the  purpose  of  inquiring 
into  the  cause  of  the  imprisonment  or  restraint,  and,  in  a 
case  prescribed  by  law,  of  delivering  him  therefrom.  A 
writ  of  habeas  corpus  may  be  issued  and  served  under  this 
section,  on  the  first  day  of  the  week  commonly  called  Sun- 
day ;  but  it  cannot  be  made  returnable  on  that  day. 

§  8016.  A  person  is  not  entitled  to  either  of  the  writs  133  N  T.  207. 
specified  in  the  last  section,  in  either  of  the  following  cases : 

1.  Where  he  has  been  committed,  or  is  detained,  by 
virtue  of  a  mandate,  issued  by  a  court  or  a  judse  of  the: 
United  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction  under  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  commence- 
ment of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  br 
virtue  of  the  final  judgment  or  decree,  of  a  competent  tri- 
bunal of  civil  or  cnminal  jurisdiction ;  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted 
for  any  cause,  except  to  punish  him  for  a  contempt  ;  or  by 
virtue  of  an  execution  or  other  process,  issued  upon  such  a 
judgment,  decree,  or  final  order. 

§2017*     [Am*d  1895,  amendment  io  take  fffed  January.  1,  w  How.  Pr. 
1896  J     AppHcation  for  the  writ  must  be  made,  by  a  written  V-fs  y^ 
petition,  signed,  either  by  the  person  for  whose  relief  it  is  suppTaBa. 
intended,  or  by  some  person  in  his  behalf,  to  either  of  the  136  N.  Y.  76. 
following  courts  or  officers  : 

1.  The  supreme  court,  at  a  special  term  or  the  appellate 
division  thereof,  where  the  prisoner  is  detained  within  the 
judicial  district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the 
State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice 
of  the  supreme  court  at  chambers,  being  or  residing  within 
the  county,  where  the  prisoner  is  detained;  or,  if  there  is 
no  such  officer  within  that  city  or  county,  capable  of  acting, 
or,  if  all  those  who  are  capable  of  acting  and  authorized  to 
grant  the  writ,  are  absent,  or  have  refused  to  grant  it,  then 
to  an  officer,  authorized  to  perform  those  duties,  residing  in 
an  adjoining  county.* 

§  2018.  Where  application  for  either  writ  is  made  as 
prescribed  in  subdivision  third  of  the  last  section,  without 
the  county  where  the  prisoner  is  detained,  the  officer  must 
require  proof,  by  the  oath  of  the  person  applying,  or  by 
other  sufficient  evidence,  of  the  facts  which  authorize  him 
to  act  as  therem  prescribed  ;  and  if  a  judge  in  that  county, 
authorized  to  grant  the  writ,  is  said  to  be  incapable  of  act- 
ing, the  cause  of  the  incapacity  must  be  speciaily  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be 
denied 

§  2019.  The  petition  must  be  verified  by  the  oath  of  the  2  n  ▼ 
petitioner,  to  the  eflfect  that  he  believes  it  to  be  true :  and  Supp.  iea. 
must  state,  in  substance : 
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1.  That  the  person,  in  whose  behalf  the  writ  is  applied 
for,  is  imprisoned,  or  restrained  in  his  liberty  ;  the  place 
where,  unless  it  is  unknown,  and  the  officer  or  person  by 
whom,  he  is  so  imprisoned  or  restrained,  naming  both 
parties,  if  their  names  are  known,  and  describing  either 
party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained, 
by  virtue  of  any  judgment,  decree,  filial  order,  or  process, 
specified  in  section  two  thousand  and  sixteen  of  this  act. 

8.  The  cause  or  pretence  of  the  imprisonment  or  restraint, 
according  to  the  best  knowledge  and  belief  of  the  peti 
tioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  man- 
date, a  copy  thereof  must  be  annexed  to  the  petition  *  unless 
the  petitioner  avers,  either,  that  by  reason  of  tlie  removal  or 
concealment  of  the  prisoner  before  the  application,  a  de 
mand  of  such  a  copy  could  not  be  made,  or  that  such  a 
demand  was  made,  and  the  legal  fees  for  the  copy  were 
tendered  to  the  officer  or  other  person,  having  the  prisoner 
in  his  custody,  and  that  the  copy  was  refused. 

6.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition 
must  state  in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the 
writ  of  habeas  corpus,  or  for  the  writ  of  certiorari. 

§  2020.  A  court  or  a  judge,  authorized  to  grant  either 
writ,  must  grant  it  without  delay,  whenever  a  petition 
therefor  is  presented,  as  prescribed  m  the  foregoing  sections 
of  this  article,  unless  it  appears,  from  the  petition  itself,  or 
the  documents  annexed  thereto,  that  the  petitioner  is  prohib- 
ited by  law  from  prosecuting  the  writ.  For  a  violation  of  this 
section,  a  judge,  or,  if  the  application  was  made  to  a  court, 
each  member  of  the  court,  who  assents  to  the  violation, 
forfeits  to  the  prisoner  one  thousand  dollars,  to  be  recovered 
by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

§  2021.  [/Im'dl895,  amendmentio  take  effect  January  1, 
18%.  J  The  writ  of  habeas  corpus,  issued  as  prescribed  in 
this  article,  must  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled  up:  •*! he  people  of  the  State  of 
New  York,  to  the  sheriff  of,  et  cetera  (or  **  to  A.  B."):  ••  We 
command  you  that  you  have  the  body  of  O.  D.,  by  you  im- 
prisoned and  detained,  as  it  is  said,  t(  gether  with  the  time 
and  cause  of  such  imprisonment  and  detention,  by  whatso- 
ever name  the  said  O.  D.  is  called  or  charged,  before 

,*'  ("the  supreme  court,  at  a  special  term  or  term  of 
the  appellate  division  thereof ,  to  be  held,*'  or  '^E.  F.,  justice 
of  the  supreme  court,"  or  otherwise,  as  the  case  may  be), 
•  *  at  on  , "  (or,  *  *  immediately  after  the  receipt 

of  this  writ "),  *' to  do  and  receive  what  shall  then  and  there 
be  considered,  concerning  the  said  C.  D.  And  have  jon  then 
there  this  writ,     * '  Witness,  ,  one  of  the  justices'  *  (or 

''judges")    "of  the  said  court"  (or  "county  judge,"  or 
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otherwise,  as  the  case  may  be),  "the  day  of 

in  the  year  eighteen  hundred  and 


»» 


6  2022.  [4m'dl89o,  amendment^  iake  effect  January  1,  8Mi«o.lfS. 
1896.]  The  writ  of  certiorari,  issued  as  prescribed  in  this 
article,  must  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled  up:  "The  People  of  the  State 
of  New  York,  To  the  Sheriff  of,"  et  cetera,  (or  "to  A.  B.''): 
'•We  command  you,  that  you  certify  fully  i  nd  at  large,  to 

."  ("the  supreme  court,  at  a  spe- 
cial term  or  term  of  the  appellate  division  thereof,  to  be 
held,'*  or  "E.  F.,  justice  of  the  supreme  court,**  or  other- 
wise, (as  the  case  may  be),  "at  ,  on  ,*'  (or  "im- 
mediately after  the  receipt  of  this  writ"),  "the  day  and 
cause  of  the  imprisonment  of  G.  D.,  by  you  detained,  as  it 
is  8. id,  by  whatsoever  name  the  said  C.  D.   is  called  or 


may 

be),  "the  day  of  ,  in  the  year  eighteen  hun- 

dred and  ,** 

§  2023.  If  application  for  either  writ  is  made  to  the 
supreme  court,  or  to  a  justice  thereof,  in  a  county  other 
than  that  where  the  person  is  imprisoned  or  confined,  the 
writ  may  be  made  returnable,  in  its  or  his  discretion,  before 
anv  judge  authorized  to  grant  it,  in  the  county  of  the  im- 
pnsonment  or  confinement. 

§  2024.  The  writ  of  habeas  corpus  or  the  writ  of  cer- 
tiorari shall  not  be  disobeyed,  for  any  defect  of  form,  and 
parlicularly  in  either  of  the  following  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner,  is 
designated,  either  by  his  name  of  office,  if  he  has  0'::e,  or  by 
his  own  name ;  or,  if  both  names  are  unknown  or  uncer- 
tain, by  an  ass  jmed  appellation.  Any  person,  upon  whom 
the  wnt  is  served,  is  deemed  to  be  the  person  to  whom  it  is 
directed,  although  it  is  directed  to  him  by  a  wrong  name  or 
description,  or  to  another  person 

2.  If  the  prisoner  directed  to  be  produced,  is  designated 
by  name,  or  otherwise  described  in  any  way,  so  as  to  be 
identified  as  the  person  intended. 

§  2026.  Where  a  Justice  of  the  supreme  court,  in  court 
or  out  of  court,  has  evidence,  in  a  Judicial  proceeding  taken 
before  him.  that  any  person  is  illegally  Imprisoned  or  re- 
strained in  his  liberty  within  the  State  ;  or  where  any  other 
judge,  authorized  by  this  article  to  grant  the  writs,  has 
eTi<£;nce,  in  like  manner,  that  any  person  is  thus  imprisoned 
or  restrained,  within  the  county  where  the  judge  resides ; 
he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  certiorari, 
for  the  relief  of  that  person^  although  no  application  there- 
for )ui9  been  m^de, 
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SMiBc  168.  R  2026.  The  person  upon  whom  either  writ  has  been 
duly  served,  must  state,  plainly  and  unequivocally,  in  his 
return  : 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served, 
or  at  any  time  theretofore  or  thereafter,  he  Lad  in  his 
custody,  or  under  his  power  or  restraint,  the  person  f  jr 
whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  fevel, 
and  still  has  him,  the  authority  and  true  cause  of  the  im- 
prisonment or  restraint,  setting  it  forth  at  length.  If  the 
prisoner  is  detained  by  virtue  of  a  mandate  or  other  writ- 
ten autliority,  a  copy  thereof  must  be  annexed  to  the  return, 
and,  upon  the  return  of  the  writ,  the  original  must  be  pro- 
duced, and  exhibited  to  the  court  or  judge. 

8.  If  he  so  had  the  prisoner  at  any  time  but  has  trans- 
ferred the  custody  or  restraint  of  him  to  another,  the  return 
must  conform  to  the  return  required  by  the  second  subdi- 
vision of  this  section,  except  that  the  substance  of  the  man- 
date or  other  written  authority  may  be  given,  if  the  original 
is  no  longer  in  his  hands ;  and  that  the  return  must  state 
"particularly  to  whom,  at  What  time,  for  what  cause,  and  by 
what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and, 
unless  he  is  a  sworn  public  officer,  and  makes  his  return  in 
his  official  capacity,  it  must  be  verified  by  his  oath. 

§  2087.  The  person,  upon  whom  a  writ  of  habeas 
corpus  has  been  duly  served,  must  also  bring  up  the  body 
of  the  prisoner  in  his  custody,  according  to  the  command 
of  the  writ ;  unless  he  states,  in  his  return,  that  the  prisoner 
is  so  sick  or  infirm,  that  the  production  of  him  would  en- 
danger his  life  or  his  health. 

§  2028.  Where  a  person,  who  has  been  duly  served 
with  either  writ,  refuses  or  neglects,  without  sufficient 
cause  shown  by  him,  fully  to  obey  it,  as  prescribed  in  the 
last  two  sections  the  court  or  judge,  before  which  or  w^hom 
it  is  made  returnable,  upon  proof  of  the  due  service  thereof, 
must  forthwith  issue  a  warrant  of  attachment,  directed 
generally  to  the  sheriff  of  any  county  where  the  delinquent 
may  be  found^  or,  if  the  delinquent  is  a  sheriff,  to  .any 
coroner  of  his  county,  or.  to  a  particular  person  specially 
appointed  to  execute  the  warrant,  and  designated  therein 
commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court 
or  judge.  Upon  the  delinquent  being  so  brought  up,  an 
order  must  be  made,  committing  him  to  close  custody  in 
the  jail  of  the  county  in  which  the  court  or  judge  is  ;  or,  if 
he  is  a  sheriff,  in  the  jail  of  a  county  other  than  his  own, 
designated  in  the  order ,  and,  in  either  case,  without  being 
allowed  the  liberties  of  the  jail.  The  order  must  direct 
that  he  stand  committed,  until  he  makes  return  to  the 
"Vf  lit,  and  complies  with  any  order,  which  may  be  made  by 
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the  court  or  judge,  in  relation  to  the  person  for  whose 
relief  the  writ  was  issued. 

§  2089.  The  court  or  judge  may  also,  in  its  or  his: 
discretion,  at  the  time  when  the  warrant  of  attachment  is. 
issued,  or  afterwards,  issue  a  precept  to  the  sheriff,  coroner,, 
or  other  person,  to  whom  the  warrant  is  directed,  com- 
manding him  forthwith  to  bring  before  the  court  or  judge* 
the  person  for  whose  benefit  the  writ  was  granted,  who> 
must  thereafter  remain  in  the  custody  of  ^e  officer  or" 
person  executing  the  precept,  until  discharged,  bailed,  or 
remanded,  as  the  court  or  judge  directs. 

§  S030,  The  sheriff,  coroner,  or  other  person,  to  whom 
a  warrant  of  attachment  or  precept  is  directed,  as  prescribed 
in  either  of  the  last  two  sections,  may,  in  the  execution 
thereof,  call  to  his  aid  the  power  of  the  county,  as  a  sheriff 
may  do,  in  the  execution  of  a  mandate  issued  from  a  court 
of  record. 

§  S031.  The  court  or  judge,  before  which  or  whom  a 
prisoner  is  brought  by  virtue  of  a  writ  of  habeas  corpus, 
issued  as  presented  in  this  article,  must.  Immediately  after 
the  return  of  the  writ,  examine  into  the  facts  alleged  in  the 
return,  and  into  the  cause  of  the  imprisonment  or  restraint 
of  the  prisoner  ;  and  must  make  a  final  order  to  discharge 
him  therefrom,  if  no  lawful  cause  for  the  imprisonment  or 
restraint,  or  for  the  continuance  thereof,  is  shown;  whether 
the  same  was  upon  a  commitment  for  an  actual  or  sup- 
posed crimiaal  matter,  or  for  some  other  cause. 

§  208  8.  The  court  or  judge  must  forthwith  make  a  final   ii  Abb.  N. 
order  to  remand  the  prisoner,  if  it  appears  that  he  is  de-    c.  18. 
tained  in  custody  for  either  of  the  following  causes,  and  that    ^^^  ^^^ 
the  time  for  which  he  may  legally  be  so  detained  has  not 
expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge 
of  the  United  States,  in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction. 

%.  By  virtue  of  the  final  judgment  or  decree  of  a  com- 
petent tribunal,  of  civil  or  criminal  jurisdiction  ;  or  the 
final  order  of  such  a  tril?unal,  made  in  a  special  proceeding, 
instituted  for  any  cause,  except  to  punish  him  for  a  con- 
tempt; or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

8.  For  a  criminal  contempt,  defined  in  section  eight  of 
this  act.  and  specially  and  plainly  charged  in  a  commitment, 
made  by  a  court,  officer,  or  body,  havmg  authority  to  com- 
mit for  the  contempt  so  charged. 

^  8033.  If  it  appears  upon  the  return,  that  the  prisoner- 
is  m  custody  by  virtue  of  a  mandate  in  a  civil  cause,  he  can 
be  discharged,  only  in  one  of  the  following  cases  : 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the^ 
officer  who,  issued  the  mandate,  has  been  exceeded,  either 
M  to  matter,  place,  sum,  or  pemon. 
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2.  Where,  although  the  original  imprisonment  was  law- 
ful, yet  by  some  act,  omission,  or  event,  which  has  taken 
place  afterwards,  the  prisoner  has  become  entitled  to  be  dis- 
charged. 

3.  Where  the  mandate  is  defective  in  a  matter  of  sub- 
stance required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was 
issued  in  a  case  not  allowed  by  law. 

6.  Where  the  i)erson,  having  the  custody  of  the  prisoner 
under  the  mandate,  is  not  the  person  empowered  by  law  to 
detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment, 
decree,  or  order  of  a  court,  or  by  a  provision  of  law. 

16  Abb.  N.       g  8034.  But  a  court  or  judge,  upon  the  return  of  a  writ 

1(x/n^y  so    ^®*^®^  ^  prescribed  in  this  article,  shall  not  inquire  into  the 

*  legality  or  justice  of  any  mandate,  judgment,  decree,  or 

final  order,  specified  in  the  last  section  but  one,  except  as 

therein  stated. 

§  8036.  If  it  appears  that  the  prisoner  has  been  legally 
committed  for  a  criminal  offence,  or  if  he  appears,  by  the 
testimony  offered  with  the  return,  or  upon  the  hearing 
thereof,  to  be  guilty  of  such  an  offence,  although  the  com- 
mitment is  irregular,  the  court  or  judge,  before  which  or 
whom  he  is  brought,  must  forthwith  make  a  final  order,  to 
discharge  him  upon  his  giving  bail,  if  the  case  is  bailable 
or,  if  it  is  not  bailable,  to  remand  him.  Where  bail  is 
^ven  pursuant  to  an  order,  made  as  prescribed  in  this  sec- 
tion, the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  en- 
titled to  be  bailed. 

§  8036.  Where  a  prisoner  is  not  entitled  to  his  discharge, 
and  is  not  bailed,  he  must  be  remanded  to  the  custody,  or 
placed  under  the  restraint,  from  which  he  was  taken,  imless 
the  person,  in  whose  custody  or  under  whose  restraint  he  was, 
is  not  lawfully  entitled  Uiereto ;  in  which  case,  the  order 
remanding  him  must  commit  him  to  the  custody  of  the 
officer  or  person  so  entitled. 

]9N.  T.  §  8037.  Fending  the  proceedings,  and  before  a  final 

state  Rep.  order  is  made  upon  the  return,  the  court  or  judge,  before 

^^*   which  or  whom  the  prisoner  is  brought,  may  either  commit 

him  to  the  custody  of  the  sheriff  of  the  county  wherein  the 

proceedings  are  pending,   or  place  him  in  such  care  or 

custody,  as  his  age  and  other  circumstances  require. 

§  8038.  Where  it  appears,  from  the  return  to  either 
wnt,  that  the  prisoner  is  in  custody  by  virtue  of  a  niandate, 
an  order  for  his  discharge  shall  not  be  made,  until  notice 
of  the  time  when,  and  the  place  where,  the  writ  is  return- 
able, or  to  which  the  hearing  has  been  adjourned,  as  the 
case  may  be,  has  bc^n  either  personally  served,  eight  days 
previously,  or  given  in  such  other  manner,  and  for  suck 
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previous  length  of  time,  as  the  court  or  judge  prescribes,  as 
follows  : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil 
action  or  specif  proceeding,  to  the  person  who  has  an  in- 
terest in  continuing  the  imprisonment  or  restraint,  or  hli 
attorney. 

2.  In  every  other  case,  to  the  district-attorney  of  the 
county,  withm  which  the  prisoner  was  detained,  at  the  time 
when  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice 
is  given,  as  prescribed  in  the  first  subdivision  of  this  section, 
becomes  a  party  to  the  special  proceeding. 

§  S039.  A  prisoner,  produced  upon  the  return  of  a  writ  loo  N.Y.aa 
of  habeas  corpus,  may,  under  oath,  deny  any  material 
allegation  of  the  return,  or  make  any  idlegation  of  fact,  128N.T.I8O 
showing  either  that  his  imprisonment  or  detention  is  unlaw- 
ful, or  that  he  is  entitled  to  his  discharge.  Thereupon  the 
court  or  judge  must  proceed,  in  a  summary  way,  to  hear 
the  evidence,  produced  in  suptport  of  or  against  the  im- 
prisonment or  detention,  and  to  dispose  of  the  prisoner  as 
the  justice  of  the  case  requires. 

§  2040.  Where  the  return  to  a  writ  of  habeas  corpus 
states  that  the  prisoner  is  so  sick  or  infirm,  that  the  produc- 
tion of  him  would  endanger  his  life  or  health,  and  the  re- 
turn is  otherwise  sufficient,  the  court  or  judge,  if  satisfied 
of  the  truth  of  that  statement,  must  decide  upon  the  return, 
and  dispose  of  the  matter,  as  if  a  writ  of  certiorari  had  been 
issued. 

|S041.  Where  an  application  is  made  for  a  writ  of  SMisc.  163. 
habeas  corpus,  as  prescribed  in  this  article,  and  it  appears 
to  the  court  or  judge,  upon  the  petition  and  the  dociunents 
annexed  thereto,  that  the  cause  or  offence,  for  which  the 
party  is  imprisoned  or  detained,  is  not  bailable,  a  writ  of 
certiorari  may  be  granted,  instead  of  a  writ  of  habeas  cor- 
pus, as  if  the  application  had  been  made  for  the  former 
writ. 

§  S042.  Upon  the  return  to  such  a  writ  of  certiorari, 
the  court  or  judge,  before  which  or  whom  it  is  returnable, 
must  proceed  as  upon  a  return  to  a  writ  of  habeas  corpus, 
and  must  hear  the  proofs  of  the  parties,  in  support  of  and 
against  the  return. 

§  8043.  If  it  appears,  that  the  prisoner  is  unlawfully 
imprisoned  or  restrained  in  his  liberty,  the  court  or  judge 
must  make  a  final  order,  dischar^g  him  forthwith.  If  it 
appears  that  he  is  lawfully  impnsoned  or  detained,  and  is 
not  entitled  to  be  bailed,  the  court  or  judge  must  make  a 
final  order,  dismissing  the  proceedings. 

§  2044.  Notwithstanding  a  writ  of  certiorari  has  been 
issued,  or  returned,  as  prescribed  in  this  article,  the  court 
or  judge,  before  which  or  whom  it  is  returnable,  may  issue 
a  writ  of  habeas  corpus,  which  is,  in  all  respects,  subject  to 
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the  foregoing  provisions  of  this  article,  relating  to  the  latter 
writ.  If  the  court  or  judge  refuses  a  writ  of  certiorari,  or, 
upon  the  return  thereof,  refuses  to  discharge  the  prisoner, 
the  latter  may  claim,  and  is  entitled  to,  the  writ  oi  hab«M 
corpu8>  as  prescribed  in  this  article. 

%  1156,  Coa-  §  S046.  If,  upon  the  return  to  a  writ  of  certiorari, 
•ol.  Act  issued  as  prescribed  in  this  article,  it  appears,  that  the  per- 
son imprisoned  or  detained  is  entitled  to  be  bailed,  the  court 
or  judge  must  make  a  final  order,  fixing  the  sum  in  which 
he  is  to  be  adthitted  td  bail ;  specifying  the  court,  and  the 
term  thereof,  at  which  he  is  required  to  appear ;  and  direct- 
ing his  discharge,  upon  bail  being  given  accordingly,  as  re- 
-  quired  by  law.  If  sufficient  bail  is  immediatelv  offered, 
the  court  or  judge  must  take  it ;  otherwise,  bail  may  be 
given  afterwards,  as  prescribed  in  the  next  section. 

§  2046.  [  Afn*d  1895,  amendment  io  take  effect  January  1, 
1896.]  Upon  the  production  of  the  order,  or,  if  it  was  made 
by  a  court,  of  a  certified  copy  thereof,  to  a  justice  of  the  su- 
preme court,  or  to  the  county  judge  or  special  county  judge 
ol  the  county  where  the  prisoner  is  detained,  the  judge  must 
take  the  recognizance  of  the  prisoner,  with  two  suretiefi,  in 
the  sum  so  fixed,  conditioned  for  the  appearance  of  the  pris- 
oner, as  prescribed  in  the  order.  Each  person,  offering  him- 
self as  a  surety,  must  show,  by  his  oatb,  to  the  satisfaction 
of  the  judge,  that  he  is  a  householder  in  the  connty,  and 
worth  twice  the  sum  in  wliich  he  is  required  to  be  bound, 
over  and  above  all  demnnds  against  him.  It  is  not  necessary 
that  the  prisoner  should  appear  in  person  before  the  judge, 
to  acknowledge  the  recognizance;  but  it  may  be  acknowl- 
edfved  by  the  prisoner,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  ii^^he  county. 

11156,  Con-  §  2047.  The  judge  must  immediately  file  the  recog- 
•ol.  Act.  nizance  with  the  clerk  of  the  court,  before  which  the  pris- 
i4i'  ^^^  ®°®^  '^  bound  to  appear.  He  must  also  make  a  certificate 
upon  the  order,  or  the  certified  copy  thereof,  to  the  efitect 
that  it  has  been  complied  with.  Upon  production  of  the 
certificate,  the  prisoner  is  entitled  to  his  discharge  from  im- 
prisonment, for  any  cause  stated  in  the  return  to  the  cer- 
tiorari. 

§  8048.  The  writ  of  discharge  is  abolished.  A  final 
order  to  discharge  a  prisoner,  made  as  prescribed  in  thia 
article,  may  be  served  m  like  manner  as  an  injunction  order, 
and  when  so  served,  it  may  be  enforced  in  the  same  man- 
ner as  a  final  judgment  in  a  civil  action,  except  where 
special  provision  for  its  enforcement  is  otherwise  made  in 
this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service 
of  the  certificate,  or  other  proof  prescribed  by  law,  showing 
that  bail  has  been  given,  as  required  thereby. 

§  2049.  Obedience  to  a  final  order  to  discbarge  a  pris- 
oner, made  as  prescribed  in  this  article,  may  be  enforced 
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by  the  court  which,  or  the  judge  who,  made  the  same,  by 
attachment  as  for  a  Dcglect  to  make  a  return  to  a  writ  of 
habeas  corpus,  and  with  like  effect.  A  person  guilty  of 
such  disobedi(mce  fOTfeits,  to  the  prisoner  aggrieved,  one 
thousand  two  hundred  and  fifty  dollars,  in  addition  to  the 
damages  which  the  latter  sustains, 

I  2060.  A  prisoner,  who  has  been  discharged  by  a  final 
order,  made  upon  a  writ  of  habeas  corpus  or  certiorari, 
issued  as  prescribed  in  this  article^  shall  not  be  again  im«- 
prisonedj  restrained  or  kept  in  custody,  for  the  same  cause. 
But  it  is  not  deemed  to  be  the  same  cause,  in  either  of  the 
following  cases . 

1.  Where  he  has  been  discharged  from  a  comioitment 
on  a  criminal  charge  ;  and  is  afterwards  committed  for  the 
same  offence,  b^^  the  lawful  order  or  other  mandate  of  th^ 
court,  wherein  he  was  bound  by  recognizance  to  appear,  or 
in  which  he  has  been  indicted  or  convicted  for  the  same 
offencCi 

2.  Where  he  has  been  discharged,  in  a  criminal  cause, 
for  defect  of  proof,  or  for  a  material  defect  in  the  commit- 
ment ;  and  is  afterwards  airested  on  suiSicient  proof,  and 
committed  by  a  lawful  mandate,  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  for  an  illegality  in  the  judgment,  final 
order,  or  other  mandate,  as  prescribed  in  this  article ;  and 
is  afterwards  imprisoned,  by  virtue  of  a  lawful  judgment^ 
final  order,  or  other  mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  from  imprisonment  by  virtue  of  an  order 
of  arrest ;  and  is  afterwards  taken  in  execution,  or  other 
final  process,  in  the  same  action  or  special  proceeding,  or 
arrested  in  another  action  or  special  proceeding,  after  th6 
first  was  discontinued. 

§  8051.  If  a  court,  or  a  judge,  or  any  other  person,  in 
the  execution  of  a  judgment,  order  or  other  mandate,  or 
otherwise,  knowingly  violates,  causes  to  be  violated,  or 
assists  in  the  violation  of,  the  last  section,  he,  or  if  the  act 
or  omission  was  that  of  a  court,  each  member  of  the  court 
assenting  thereto,  forfeits,  to  the  prisoner  aggrieved,  one 
thousand  two  hundred  and  fifty  dollars.  He  is  also  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
puui^ed  by  fine,  not  exceeding  one  thousand  dollars,  or  by 
imprisonment,  not  exceeding  six  months,  or  by  both,  in  the 
discretion  of  the  court. 

§  SOS 8.  Any  one,  having  in  his  custody,  or  under  his 
power,  a  person  entitled  to  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  as  prescribed  in  this  article,  or  a  person 
for  whose  relief  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari has  been  duly  issued,  as  prescribed  in  this  article, 
who,  with  intent  to  elude  the  service  of  the  writ,  or  to  avoid 
the  effect  thereof,  transfers  the  prisoner  to  the  custody,  or 
places  him  under  the  power  or  control,  of  another,  or  con- 


136  HABEAS  CORPUS,  ETC.      §§  205^-2058 

ceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor  ;  and,  upon  conviction  thereof,  shall  be 
punished  as  specified  in  the  last  section. 

§  2058.  A  person  who  knowingly  assists  in  the  violation 
of  the  last  section,  is  guilty  of  a  misdemeanor  ;  and,  upon 
conviction  thereof,  shSl  be  punished  as  specified  in  the  last 
section  but  one. 

a  Hun,  188.  §  2  064.  Where  it  appears,  by  proof  satisfactory  to  a  court 
or  judge,  authorized  to  grant  either  writ,  that  a  person  is 
held  in  unlawful  confinement  or  custody,  and  that  there  is 
good  reason  to  believe,  that  he  will  be  carried  out  of  the 
State,  or  suffer  irreparable  injury,  before  he  can  be  relieved 
by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari  ;  the 
court  or  judge  must  issue  a  warrant,  reciting  the  facts, 
directed  to  a  particular  sheriff,  or  generally  to  any  sheriff 
or  constable,  or  to  a  person  specially  designated  therein  ; 
and  commanding  him  to  take,  and  forthwith  to  bring  before 
the  court  or  judge,  the  prisoner,  to  be  dealt  with  according 
to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be 
under  the  seal  thereof ;  if  by  a  judge,  it  must  be  imder  his 
hand. 

§  2066.  Where  the  proof,  specified  in  the  last  section, 
is  also  sufficient  to  justify  an  arrest  of  the  person  having 
the  prisoner  in  his  custody,  as  for  a  criminal  offence,  com- 
mitted in  taking  or  detaining  him,  the  warrant  must  also 
contain  a  direction  to  arrest  3iat  person,  for  the  offence. 

§  2066.  The  officer  or  other  person,  to  whom  the  war- 
rant is  directed  and  delivered,  must  execute  it  by  bringing 
the  prisoner  therein  named,  and  also,  if  so  commanded  in 
the  warrant,  the  person  who  detains  him,  before  the  court 
or  jud^e  issuing  it ;  and  thereupon  the  person  detaining 
the  pnsoner  must  make  a  return,  in  like  manner,  and  the 
like  proceedings  must  be  taken,  as  if  a  writ  of  habeas  cor- 
pus had  been  issued  in  the  first  instance. 

§  2057.  If  the  person,  having  the  prisoner  in  his  cua- 
tody,  is  brought  before  the  court  or  judge,  as  for  a  crimi- 
nal offence,  he  is  entitled  to  be  examined,  and  must  be 
committed,  bailed,  or  discharged,  by  the  couit  or  judge,  as 
in  any  other  criminal  case  of  the  same  nature. 

§  2058.  An  appeal  may  be  taken  from  an  order  refus- 
ing to  graiit  a  writ  of  hal)eas  corpus,  or  a  writ  of  certiorari, 
as  prescribed  in  this  article,  or  from  a  final  order,  made 
upon  the  return  of  such  a  writ,  to  discharge  or  remand  a 
prisoner,  or  to  disaiiss  the  proceedings.  Where  a  final 
order  is  made,  to  discharge  a  prisoner,  upon  bis  giving 
bail,  an  appeal   therefrom   may   be    taken,  before  bail  is 

§iven  ;  but  where  the  appeal  is  taken  by  the  people,  the 
ischurge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the 
court  or  judge,  before  which  or  whom  the  writ  is  made  re- 
turnable, except  as  prescribed  in  this  section. 
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§  2069.  An  appeal  from  a  final  order,  discharging  a 
prisoner  committed  upon  a  criminal  accusation,  or  from  the 
affirmance  of  such  an  order,  may  be  taken,  in  the  name  of 
the  people,  by  the  Attomey-Qeaeral  or  the  district-attor- 
ney. 

^  8060.  Where  a  prisoner,  who  stands  charged,  upon  a  If  1157.11G0, 
criminal  accusation,  with  a  bailable  offence,  has  perfected,   g  ?^;^^* 
or  intends  to  take,  an  appeal  from  a  final  order  dismissing  ^ 
the  proceedings,  remanding  him,  or  otherwise  refusing  to 
discharge  him,  made  as  prescribed  in  this  article,  the  court 
or  judge,  upon  his  application,  either  before  or  after  the 
final  oraer,  must,  upon  sqch  notice  to  the  district-attorney 
as  the  court  or  judge  thinks  proper,  make  an  order,  fixing 
the  sum  in  which  the  applicant  shall  be  admitted  to  bail, 
pending  the  appeal ;  and  thereupon,  when  his  appeal  is 
perfected,  he  must  be  admitted  to  bail  accordingly. 

§  2061*  [ArrCd  }S95j  amendment  to  take  effect  January  1, 
1896.]  The  recognizance  tor  that  purpose  must  be  condi- 
tioned, that  the  prisoner  will  appear  at  a  term  of  the  appel- 
late division  of  the  supreme  court  to  be  held  at  a  time  and 
place  designated  in  the  order,  and  abide  by  and  perform  the 
jndgment  or  order  ofthe  appellate  court.  It  must  be  taken 
and  approved  by  a  justice  of  the  supreme  court,  or  by  the 
court  or  judge  from  whose  order  the  appeal  is  taken,  or  by 
the  county  judge  of  the  county  in  which  the  order  was  made. 
In  all  other  respects,  the  proceedings  are  the  same  as  pre- 
scribed in. this  article,  where  it  appears,  upon  the  return  of 
a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be  ad- 
mitted to  bail. 

§2062.  [Am^d  1895,  amendment  to  take  effect  January  1,  §§1157. 1169, 
1896.  ]  Where  a  prisoner,  who  stands  charged  with  an  of-  Consol.  Act. 
fense,  specified  in  the  last  section,  has  perfected  an  appeal, 
to  the  curt  of  appeals,  from  a  final  order  of  the  supreme 
court,  affirming  an  order  refusing  his  discharge,  or  reversing 
an  order  granting  his  discbarge;  the  court,  from  whose  order 
the  appeal  is  taken,  or  a  judge  thereof,  must,  upon  his  ap- 
plication, admit  him  to  bail,  as  prescribed  in  tne  last  sec- 
tion, except  that  the  recognizance  must  be  conditioned  to 
appear,  at  a  term  of  the  appellate  division  of  the  supreme 
court  from  which  the  appeal  is  taken,  to  abide  by  and  per- 
form its  judgment  or  order,  made  after  the  determination  of 
the  appeaL 

I  2063.  Where  the  sum,  in  which  a  prisoner  shall  be  ad- 
mitted to  bail,  has  been  fixed,  as  prescribed  in  either  of  the 
last  two  sections,  he  must  remain  in  the  custody  of  the 
sheriff  of  the  county  in  which  he  then  is,  until  he  is  admitted 
to  bail,  as  therein  prescribed;  or,  if  he  does  not  give  the 
requisite  bail,  until  the  time  to  appeal  has  expired,  or  the 
appeal  is  disposed  of.  and  the  further  direction  of  the  court, 
made  thereupon. 

§2064.  [/Im'dl895,  amendment  to  take  effect  January  1, 
1896.]    Where  no  order  or  other  direction  of  the  court, 
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relating  to  the  disposition  of  the  prisoner,  is  made  at  the 
term  specified  m  a  recognizHnce,  given  as  prescribed  in  sec- 
tion two  thousand  and  sixty-one  or  section  two  thousand  and 
sixtyrtwo  of  this  acr,  the  matter  is  deemed  adjourned  with- 
out an  order  to  that  effect,  to  the  next  term  of  the  appellate 
division  of  the  supreme  court,  to  be  held  in  the  same  depart- 
ment^  and  thereatter  to  each  successive  term,  until  such  an 
order  or  direction  is  made.  The  prisoner  is  bound  to  attend 
at  each  successive  term  of  the  appellate  division;  and  the  re- 
cognizance is  vahd  for  his  atteu dance  accordingly,  -without 
any  notice  or  other  formal  proceedings. 

§  2065*  An  officer  or  other  person,  who  detains  any  one 
by  virtue  of  a  mandate,  or  other  written  authority,  must, 
upon  reasonable  dematid,  and  tender  of  his  fees,  deliver  a 
copy  thereof  to  any  person  who  applies  therefor,  for  the 
purpose  of  procuring  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari,  m  behalf  of  the  prisoner.  If  he  knowingly 
refuses  so  to  do,  he  forfeits  'two  hundred  dollars  to  the 
prisoner. 

^  2066.  Except  as  otherwise  expressly  prescribed  by 
statute,  the  provisions  of  this  article  apply  to  and  regulate 
the  proceedings  upon  every  common  law  or  statutory  -vi  rit 
of  hdbeas  corpus,  as  far  as  they  are  applicable;  and  the 
authority  of  a  court  or  a  jadge,  to  grant  such  a  writ,  or  to 
proceed  thereupon,  by  statute  or  the  common  law,  must  be 
exercised  in  conformity  to  this  article,  in  any  case  therein 
provided  for. 
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63N.Y.  Sup-  §  2067.  A  writ  cf  mandamus  is  either  alternative  or 
er.  ct.*(J.&  peremptory.  The  alternative  writ  may  be  granted  upon  an 
S)66.  affidavit,  or  other  written  proof,   showing  a  proper  case 

therefor;  and  either  with  or  without  previous  notice  of  the 

application,  as  the  court  %inks  proper. 
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§2068.  [Am'd  1895,  amendment  to  take  effect  January  135N.Y.76L 
1, 1896.]  Except 'where  special  proyision  therefor  is  other* 
wise  made  in  this  article,  a  writ  of  mandamns  can  be  granted 
only  at  a  special  term  of  the  supreme  court  held  within  the 
juiticiti)  district  embracing  the  county  wherein  an  issue  of 
fact,  joined  upon  an  alternative  writ  of  mandamus  is  triable, 
as  prescribed  in  this  article. 

§2069.  [Am*d  1895,  amendment  to  take  effect  Jamtary  1,  135N.  Y.  7C. 
1896.]  A  writ  of  mandamus  may  be  granted,  at  a  term  of 
the  appellate  division  of  the  supreme  court  only,  directed 
generally  to  any  judge  holding,  or  to  hold,  a  specinl  term  of 
the  same  court,  or  directed  to  one  or  more  judges  of  thesame 
conrt  named  tberein,  in  auy  case  where  such  a  writ  may  be 
issued  ont  of  the  supreme  court,  directed  to  any  other  court, 
or  to  a  judge  thereof.  Such  a  writ  can  be  granted  only  at  a 
term  of  the  appellate  division  of  the  judicial  department, 
embracing  the  county,  wherein  the  action  is  triable,  or  tbe 
specinl  proceeding  is  bron£ht,  in  tbe  course  of  which  the 
matter  sought  to  be  enforced  by  the  mandamus  originated, 
unless  that  term  is  not  in  session;  in  which  case  it  may  be 
granted  nt  a  term  of  the  appellate  division  of  an  adjoining 
judicial  department. 

§  2070.  [  ^m*d  1895,  amendment  to  take  effect  Jamtary  1,  3*  Hun,  6M. 
1896.]  A  peremptory  writ  of  mandamus  may  be  issued,  in  135^1^^*52?^* 
the  first  instance,  where  the  applicant's  right  to  the  manda- 
mus depends  only  upon  questions  of  law,  and  notice  of  the 
application  has  been  given  to  a  judge  of  the  court,  or  to  the. 
corporation,  board,  or  other  body,  officer,  or  other  person, 
to  which  or  to  whom  it  is  directed.  The  notice  must  be 
served,  at'least  eight  days  before  the  application  is  heard; 
unless  a  shorter  time  is  prescribed  by  an  order  to  show  cause, 
made,  where  the  application  is  to  the  specinl  term,  by  the 
conrt,  or  a  judge  thereof;  or,  where  the  application  is  to  the 
appellate  division,  by  the  appellate  division,  or  a  justice  of 
the  appellate  division  of  that  judicial  department.  In  such 
a  case,  the  application  must  be  fonnded  upon  affidavits,  or 
other  written  proofs,  a  copy  or  which  must  be  served  with 
the  notice,  or  order  to  show  cause.  Where  the  conrt,  board, 
or  other  body  to  be  served,  consis's  of  three  or  more  mem- 
bers, the  notice  or  order  to  show  cause,  and  tbe  papers  npon 
which  the  application  is  to  be  made,  mny  be  served,  as  pre- 
scribed in  tbe  next  section  for  service  of  an  alternative  writ 
of  mandamus.  Except  as  prescribed  in  this  section,  or  by 
special  provision  of  law,  a  peremptory  mandamiis  can  not 
be  issued,  until  an  alternative  mandamus  hns  been  issued 
and  duly  served,  and  the  return  day  thereof  has  elapsed. 

§  2071.  An  alternative  writ  of  mandamus  must  be  served, 
by  showing  the  original  writ,  and  delivering  a  copy  thereof, 
to  the  person  to  be  served.  Where  it  is  directed  to  a  court, 
or  to  the  judge  or  judges  of  a  co.iit,  it  mnst  be  served, 
either  in  term  time  or  in  vacation,  upon  the  judge  or  judges 
of  the  conrt; except  that,  where  the  conrt  consists  of  three 
or  more  judges,  service  upon  a  m;gority  of  them  is  suffi- 
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cient.  Where  it  is  to  be  served  upon  a  board  or  body,  other 
than  a  corporation,  service  must  be  made  upon  a  majority 
of  the  members  thereof,  unless  the  board  or  body  was 
created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointed  pursuant  to  law ;  in  which  case,  service 
upon  him  is  sufficient.  Where  the  writ  is  to  be  served  upon 
a  corporation,  service  thereof  may  be  made  upon  any  officer, 
upon  whom  a  summons,  issued  out  of  the  supreme  court, 
may  be  served.  Where  one  or  more  of  the  persons,  upon 
whom  to  make  service,  as  prescribed  in  this  section,  cannot, 
after  due  diligence,  be  found,  the  exhibition  of  the  original 
writ  may  l3e  dispensed  wiUi,  and  service  may  be  made  upon 
him  or  them,  as  prescribed  by  law  for  the  service  of  a  sum- 
mons, issued  out  of  the  supreme  court. 

§  2072.  [ArrCd  1895,  amendment  to  take  effect  January  1, 
1896.]  An  alternative  writ  must  be  made  returnable  twenty 
days  after  the  service  thereof,  at  the  office  of  the  clerk  cf  the 
coanty,  designated  therein,  in  which  nn  issue  of  fact  joined 
thereupon  is  triable.  A  peremptory  writ  must  be  made  re- 
turnable at  a  special  term,  or  a  term  of  the  appellate  division 
of  the  supreme  c  art,  designated  therein,  to  which  applica- 
tion for  the  alternative  writ  might  have  been  made. 

80  Hun,  463.       §  2073.     Where  the  first  writ  of  mandamus  has  been  duly 
served,  a  return  luust  be  made  to  the  t»aiiie,  as  therein  re- 
quited, unless  it  is  an  alternative  writ,  and  a  demurrer 
^  thereto  is  taken.    In  default  of  a  return,  the  pe:  son  or  per- 

sous,  wpon  whom  the  writ  was  served,  may  be  punished, 
upon  the  application  of  the  people,  or  of  the  relator,  for  a 
ontempt  of  court. 

80  Hun  463.  §  2ii74«  [-4m'd  1895,  amendment  to  take  effect  January  1, 
1896.]  The  return  to  an  alternative  writ  of  mandamus  must 
be  annexed  to  a  copy  of  the  writ;  and  must  be  filed,  in  the 
office  of  the  clerk,  where  it  is  returnable,  within  the  time 
specified  in  the  writ.  The  return  to  a  peremptory  writ  of 
mandamus  must  be  likewise  annexed  to  a  copy  thereof;  and 
must,  before  the  expiration  of  the  first  day  of  the  term  at 
which  it  is  returoable,  be  either  delivered  in  open  court,  or 
filed  in  the  office  of  the  clerk  of  the  county  wherein  the  term 
is  to  be  held. 

§  2075.  An  alternative  writ  of  mandamus  cannot  be 
quashed  or  set  aside  upon  motion,  for  any  matter  involving 
ihe  merits.  A  motion  to  set  aside  such  a  writ,  for  any 
other  cause,  or  to  set  aside  or  quash  a  peremptory  writ  of 
mandamus,  or  to  set  aside  the  service  of  either  writ,  must 
be  made  at  a  term,  whereat  the  writ  might  have  been 
granted. 

§  2076.  The  statement,  contained  in  an  alternative  writ 
of  mandamus,  of  the  facts  constituting  the  ^evance,  to 
redress  which  it  is  issued ;  the  joinder  therein  of  two  or 
more  such  grievances ;  and  the  command  of  the  writ,  are 
subject  to  the  provisions  of  chapter  sixth  of  this  act,  re- 
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specling  the  statement,  in  a  complaint,  of  the  fact  consti- 
tuting a  cause  of  action ;  the  joinder  therein  of  two  or 
more  cauoos  of  action  ;  and  the  demand  of  judgment  there- 
upon. The  persoD,  upon  whom  the  writ  is  served,  instead 
of  making  a  return  thereto,  may  file  in  the  office  where  the 
writ  is  returnable,  a  demurrer  to  the  writ ;  or  he  may  file  a 
demurrer  to  a  complete  statement  of  facts  contained  in  tJie 
writ,  as  constituting  a  separate  grievance,  and  make  a  re- 
turn to  the  remainder  of  the  writ.  A  demurrer  may  be 
thus  taken,  in  a  case  where  a  defendant  mav  demur  to  a 
complaint,  or  to  a  cause  of  action  separately  stated  in  a 
complaint,  as  prescribed  in  chapter  sixth  of  this  act ;  and 
it  must  be  in  like  form. 

§  2077.  The  provisions  of  chapter  sixth  of  this  act,  re- 
latmg  to  the  form  and  contents  of  an  answer,  containing 
denials  and  allegations  of  new  matter,  except  those  pro- 
visions which  relate  to  the  verification  of  an  answer,  and  to 
a  counterclaim  contained  therein,  apply  to  a  return  to  an 
alternative  writ  of  mandamus,  showing  cause  agaiust  obey- 
ing the  command  of  the  writ.  For  the  purpose  of  the 
application,  each  complete  statement  of  facts,  assigning  a 
cause  why  the  command  of  the  writ  ought  not  to  be  obeyed, 
is  regarded  as  a  separate  defence,  and  must  be  separately 
stated,  and  numbered. 

§  2078.  A  person,  who  has  made  a  return  to  an  alterna- 
tive mandamus,  cannot  be  compelled  to  make  a  further  re- 
turn. The  people,  or  the  relator,  may  demur  to  the  return, 
or  to  any  complete  statement  of  facts,  therein  separately 
assigned  as  a  cause  for  disobeying  the  command  of  the 
writ,  on  the  ground  that  the  same  is  insuffcient  in  law,' 
upon  the  face  thereof. 

§  2079.  An  issue  of  fact  arises  upon  a  denial,  contained  53  n.  y. 
in  the  return,  of  a  material  allegation  of  the  writ,  or  upon   Supot.    Ct, 
a  material  allegation  of  new  matter,  contained  in  a  return  ;   ^*^-^  ^•)  ^ 
unless  a  demurrer  thereto  is  taken.   Where  the  people  or 
the  relator  demur  to  a  complete  statement  of  facts,  sepa- 
rately assigned  as  cause  for  disobeying  the  command  of  the 
writ,  an  issue  of  fact  arises,  with  respect  to  the  remainder 
of  the  return. 

§  2080.  Oral  pleadings  upon  a  writ  of  mandamus  are 
abolished,  and  no  pleadings  are  allowed,  except  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  The  pro- 
visions of  title  second  of  chapter  sixth  of  this  act  apply  to 
the  writ  and  the  return  ;  except  that  it  is  not  necessary  to 
serve  a  copy  of  either,  upon  the  attorney  for  the  adverse 
party,  or  to  verify  either,  and  that  neither  i:an  be  amended; 
without  special  application  to  the  court,  or  stricken  out  as 
sham. 

§  2081.  Where  a  return  to  an  alternative  writ  of  man- 
damus has  been  filed,  the  attorney  for  the  defendant  mak- 
ing it  must  serve,  upon  the  attorney  for  the  people  or  the 
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relator,  a  notice  of  the  filing  thereof.  Where  the  people  or 
the  relator  demur  to  the  return,  or  to  a  part  thereof,  a  copy 
of  the  demurrer  must  be  served  upon  the  attorney  for  the 
defendant,  within  twenty  days  after  the  service  of  such  a 
notice.  Where  the  defendant  demurs  to  the  writ,  or  to  a 
part  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  people  or  the  relator,  within  the  time 
prescribed  by  law  for  filing  it. 

§  2088.  Except  as  otherwise  expressly  prescribed  in  this 
act,  the  proceedings,  after  issue  is  joined,  upon  the  facts  or 
upon  the  law.  are  in  all  respects,  the  same  as  in  an  action  ; 
and  each  provision  of  this  act,  relating  to  the  proceedings 
in  an  action,  apply  thereto.  For  the  purpose  of  the  applica- 
tion, the  writ,  the  return,  and  the  demurrer  are  deemed  to 
be  pleadings  in  an  action  ;  and  the  final  order  is  deemed  to 
be  a  final  judgment,  and  may  be  entered  and  docketed,  and 
enforced,  with  respect  to  such  parts  thereof  as  are  not  en- 
forced by  a  peremptory  mandamus,  as  a  final  judgment  in 
an  action.  But  before  the  final  order  can  be  docketed,  or 
an  execution  issued  thereupon,  an  enrollment  must  be  filed 
thereupon,  as  a  judgment-roll  in  an  action.  For  that  pur- 
pose, the  clerk  must  attach  together  and  file  in  his  ofifice,  a 
certified  copy  of  the  final  order  ;  the  writ  and  the  return, 
or  copies  thereof  ;  together  with  the  same  papers,  which  are 
required  by  law  to  be  incorporated  into  a  judgment-roll  in 
an  action.  Where  the  final  order  is  in  favor  of  the  people 
or  the  relator,  it  must  award  a  peremptory  mandamus,  to  be 
forth  with  issued. 

61  How.  Pr.       §  S083.  An  issue  of  fact,  joined  upon  an  alternative  writ 
67.  of  mandamus,  must  be  tried  by  a  jury,  as  if  it  was  an  issue 

Super,    ct.   i^ui^  ill  ^^  action  specified  in  section  nine  hundred  and 
(J.&s.)66.     sixty-eight  of  this  act ;  unless  a  jury  trial  is  waived,  or  a 
U«s^^^^^^   reference  is  directed  by  consent  of  parlies.    Where  the  writ 

was  issued  upon  the  relation  of  a  private  person,  the  relator 
or  the  defendant  is  entitled  to  a  verdict,  report,  or  decision, 
where  he  would  be  eutitled  thereto,  if  the  issue  was  joined  in 
an  action,  brought  by  the  relator  against  the  defendant,  to 
recover  damages  for  making  a  false  return. 

§  2084.  [Am'd  1895,  amendment  to  take  effect  January  1, 
1896.]  An  issue  of  fact,  joined  upon  an  alternative  writ  of 
mandamus,  granted  at  a  special  term  of  the  supreme  conit, 
is  triable  in  the  county,  wherein  it  is  alleged  in  the  writ  th.it 
the  material  facts  took  place,  unless  the  court  directs  it  to 
be  tried  elsewhere.  An  issue  of  fact,  joined  upon  an  alter- 
n-ttive  writ  of  mandamus,  granted  at  a  term  of  the  appellate 
division  of  the  supreme  court,  is  t  liable  in  the  county,  which 
determines  the  jndicjial  department  wherein  the  application 
for  the  writ  must  be  made;  unless  the  appellate  division  di- 
rects it  to  be  tried  in  another  county  of  the  sime  judicial 
department.  Upon  the  trial  of  an  issue  of  fact,  joined  npon 
an  alternutive  writ  of  mandamus,  the  verdict,  report,  or  de- 
cision must  be  returned  to,  and  the  final  order  thereupon 
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mast  be  made  by  the  appellate  division  or  the  special  tenn, 
as  the  case  requires. 

§  20S5*  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.]  An  issne  of  law,  joined  upon  an  alternatire  writ  of 
luaodamus,  granted  by  the  appellate  division  must  be  tried, 
and  the  final  order  thereupon  must  be  made,  by  the  appel- 
late division. 

§  2086*  Where  an  alternative  writ  of  mandamus  has  been  ^4  How.  Pr. 
issued,  costs  may  be  awarded,  as  in  an  action;  except  that,  523. 
upon  making  a  final  order,  the  costs  are  in  the  discretion  of 
the  court.  Where  a  peremptorymandamus  is  granted,  withou  t 
a  previous  alternative  mandamus,  costs,  not  exceeding  fifty 
dollars  and  disbursements,  may  be  awarded  to  either  party, 
as  upon  a  motion. 

§2087*  [Am*d  1895,  amendment  to  take  effect  January  1,  34HQn,684. 
1896] .  An  app?al  from  an  order  granting  a  peremptory  writ 
of  mandamus,  where  an  alternative  writ  of  mandamus  was 
not  previously  issued,  must  be  taken  as  from  a  final  order 
made  in  a  special  proceeding.  An  appeal  from  a  final  order 
made  upon  an  alternative  mandamus,  must  be  taken  as  an 
appeal  from  a  judgment;  and  each  provision  of  law,  relating 
to  an  appeal  from  a  judgment,  either  to  the  appellate  divi- 
sion, or  to  the  court  of  appeals,  is  applicable  thereto.  But 
where  nn  appeal  is  taken,  as  prescribed  in  this  section,  from 
an  order  of  the  appellate  division,  gran  tins:  a  peremptory 
mandamus,  made  upon  an  original  application,  or  from  a 
final  order,  made  upon  an  alternative  mandamus,  granted  at 
the  appellate  division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same 
appellate  division,  made  upon  such  terms,  as  to  security  or 
otherwise,  as  justice  requires. 

§  2088.  Where  a  return  has  been  made  to  an  alternative  llSN.Y.loi. 
writ  of  mandatiius,  issued  upon  the  relation  of  a  private  per-  ^a^i^/i  S"  ^  }i 
son,  the  court,  upon  making  a  final  order  for  a  peremptory 
mandamus,  must  also,  if  the  relator  ko  elects,  award  to  the 
relator,  against  the  defendant  who  made  the  return,  the 
same  damages,  if  any,  which  the  relator  might  recover,  in 
an  action  agHlnst  that  defendant,  for  a  false  return.  The 
relator  may  require  his  damages  to  be  assessed  upon  the 
trial  of  an  issne  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Where  he  is  entitled,  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
action.  Such  an  assessment  of  damages  bars  nn  action  for 
a  false  return. 

§2089*  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.  ]  The  proceedings  upon  a  writ  of  mandamus,  granted 
at  a  special  term  may 'be  stayed,  and  the  timo  for  mining  a 
return,  or  for  doing  any  other  act  thereupon,  as  prescribed 
in  this  article,  may  be  enlarged,  as  in  an  action,  by  an  order 
made  by  a  judge  ol  the  court,  but  not  by  any  other  officer. 
Where  the  writ  was  granted  at  a  term  of  the  appellate  divi- 
sion, an  order  staying  the  proceedings  or  enlarging  the  time 
to  make  aretnm,  can  be  made  only  by  a  justice  of  the  ap- 
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pellate  diyibion  of  the  same  department;  and  where  notice 
has  been  given  of  an  application  for  a  mandamns  at  a  term 
of  the  appellate  division  of  the  snpreme  coart,  or  an  order 
has  been  made  to  shovr  canse,  at  such  term,  why  a  manda- 
mns shonld  not  issue,  a  stay  of  proceedings  shall  not  be 
granted  before  the  hearing  by  any  court  or  judge. 

§  2090*  Where  a  final  order  awards  a  peremptory  man- 
damus, directed  to  a  public  officer,  board,  or  other  body, 
commandiug  him  or  them  to  perform  a  public  duty  enjoined 
up  »n  him  or  them  by  special  provision  of  law,  if  it  appears 
t )  the  court,  that  the  officer,  or  one  or  more  members  of  the 
board  or  body,  have,  without  just  excuse,  refused  or 
neglected  to  perform  the  duty  so  enjoined,  the  court,  besides 
nwaiding  to  the  relator  his  damages  and  costs,  an  prescribed 
in  this  article,  may,  in  the  same  order,  impose  a  fine,  not 
exceeding  two  hundred  and  fifty  dollars,  upon  the  officer, 
or  upon  each  member  of  the  board,  who  has  so  refused  or 
neglected.  The  fine,  when  collected,  must  be  paid  into  the 
treasury  of  the  State;  and  the  payment  thereof  bars  any 
action  for  a  penalty,  incurred  by  the  person  so  fined,  by 
reason  of  his  refusal  or  neglect  to  perform  the  duty  bo 
enjoined. 

ARTICLE  FIFTH. 
The  Weit  op  Pbohibition. 


at 


2091.  Kind      of 

granted. 

2092.  When    writ    granted 

special  term. 

2093.  Id.;  by  the  appellate  divi- 

sion of  the  supreme 
court. 

2034.  Alcernative  writ  must 
issue  first ;  its  contents. 

2005.  Id.:  when  returnable  ; 
how  served. 

2096.  Absolute  writ  issues,  un- 
less return  made. 


writ;       how       §  2097.  Legal     objections:     how 

taken ;  motion  to  quash 
or  set  aside  writ. 

2098.  Betum  by  party ;  pro- 
ceedings when  he  adopts 
judge's  return. 

2099.  Proceedings  after  return; 
trial  by  jury. 

2100.  Final  order  ;  costs. 

2101.  Appeals. 

2102.  Stay  of  proceedings : 
largement  of  time. 


§  2091*  A  writ  of  prohibition  is  either  alternative  or 
absolute.  The  alternative  writ  may  be  granted  upon  an  affi- 
davit,  or  other  wiitten  proof,  showing  a  proper  case  there- 
for aud  either  with  or  without  previous  notice  of  the  appli- 
cation, as  the  court  thinks  proper. 

§  2092*  Except  where  special  provision  therc^for  is 
otherwise  made  io  this  article,  au  alternative  writ  of  prohi- 
bition can  be  granted  only  at  a  special  term  of  the  court 
In  the  supreme  court,  the  special  term  must  be  bne  held 
within  the  jndiciid  district,  embrncing  the^  oonnty,  wherein 
the  action  is  triable,  or  the  special  proceeding  is  bri»ii(;(ht,  in 
the  course  of  which  the  matter,  sought  to  be  prohibited  by 
the  writ,  originated.  . 

§  2<)93*  lAra'd  1895,  ameyidment  to  take  effect  January  1, 
1896.]  An  jiiternative  writ  of  prohibition  may  be  granted  at 
a  term  of  the  appellate  division  of  the  supreme  court  only, 
directed  generally  to  any  judge  holding,  or  to  hold,  a  special 
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term  of  the  same  court,  or  directed  to  one  or  more  judges  of 
the  bame  court,  named  therein,  in  any  case  wheresncha  writ 
may  be  issued  out  of  the  supreme  court,  directed  to  any 
other  court,  or  to  a  judge  thereof.  Such  a  writ  can  be 
granted  ouly  at  the  term  of  the  appellate  division  of  the 
j udicial  department,  embracing  the  county,  wherein  the  ac- 
tion is  triable,  or  the  special  proceeding  is  brousbt.  in  the 
course  of  which  the  matter,  sought  to  be  prohibited  by  the 
writ,  originated,  unless  a  term  of  the  appellate  divisioD  of 
said  department  is  not  in  session ;  in  which  case,  it  may  be 
granted  at  a  term  of  the  appellate  division  in  an  adjoining 
judicial  department. 

§  2094*  Except  as  otherwise  specially  prescribed  by  law, 
an  absolute  writ  of  prohibition  cannot  be  issued,  until  an 
alternative  writ  has  been  i8sued  and  duly  sewed,  and  the 
T  ^turn  day  thereof  has  elapsed.  The  alternative  writ  must 
be  directed  to  the  court  iu  which,  or  to  the  judge  before 
whom,  and  also  to  the  party  in  whose  favor,  the  proceedings 
to  be  restrained  were  taken,  or  are  about  to  be  taken.  It 
must  command  the  court  or  judge,  and  also  the  party,  to 
desist  and  refrain  irom  any  further  proceedings  in  the 
action  or  special  proceeding,  or  w.th  respect  to  the  particular 
matter  or  thing  described  therein,  as  the  case  ma^  be,  until 
the  further  direction  of  the  court  issuing  the  writ;  and  also 
to  show  cause,  at  the  time  when,  and  the  place  where,  the 
writ  is  made  returnable,  why  they  should  not  be  absolutely 
restrained  from  any  further  proceedings  in  that  action,  spe- 
cial proceeding,  or  matter.  The  writ  need  not  contain  any 
statement  of  the  facts  or  legal  objections,  upon  which  the 
relator  founds  his  claim  to  relief. 

§  2U95*  [Am*d  1895,  amendment  to  take  effect  January  !,• 
1896.]  The  writ  mast  be  made  returnable,  either  forthwith 
or  at  a  day  certain,  before  the  term  which  granted  it,  or  upon 
the  first  day  of  a  future  term,  therein  specified,  at  which  ap- 
plication for  the  writ  might  have  been  made.  Where  it  is 
granted  at  a  term  of  the  appellate  division  in  a  judicial  de- 
partment, adjoining  that  wherein  the  matttr  originated,  it 
gPa.&y,  in  the  discretion  of  the  court,  be  made  retamable  at  a 
term  of  the  appellate  division  of  either  department.  The 
writ  must  be  served  on  the  court  or  judg'e,  and  also  upon  the 
party,  as  prescribed  by  law  for  the  service  of  an  alternative 
writ  of  maudamus.  A  copy  of  the  papers,  upon  which  it 
was  granted,  must  be  delivered  with  each  copy  of  the  writ. 

§  2096.  [Am*d  1895,  amxnd-meni  to  tike  effect  January  1, 
1896.]  Where  the  alternative  writ  h  \b  been  duly  served  upon 
the  coutt  or  judge,  and  upon  the  party,  the  relator  is  entitled 
to  an  absolute  writ,  unless  a  return  is  made  by  the  court  or 
judge,  and  by  the  party,  according  to  the  exigency  of  the 
alternative  writ,  or  within  such  further  time  as  may  be 
granted  for  the  purpose.  The  return  must  be  annexed  to  a 
.copy  of  the  writ;  and  it  muRt  be  either  delivered  in  open 
court,  or  filed  in  the  office  of  the  clerk  of  the  county  where 
the  writ  is  returnable  Where  the  party  makes  a  return,  the 
ooort  or  judge  must  also  make  a  return.    In  default  thereof, 
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the  j  adge  or  the  members  of  the  court,  may  be  punished, 
upon  the  application  of  the  people  or  of  the  relator,  for  a 
contempt  of  the  court  issuing  the  writ.  A  return  to  an  alter - 
native  writ  of  prohibiiion  can  not  be  compelled  in  any  other 
case. 

§  2097.  An  alternative  writ  of  prohibition  cannot  i>e 
quashed  or  set  aside,  upon  motion,  for  any  matter  involving 
the  merits.  An  objection  to  the  legal  sufficiency  of  the 
papers,  upon  which  the  writ  was  granted,  may  be  taken  in 
the  return.  A  motion  to  quash  an  absolute  writ  of  prohi- 
bition,  or  to  set  aside  an  alternative  writ,  for  any  matter  not 
involving  the  merits,  must  be  made  at  a  term  where  the 
writ  might  have  been  granted. 

§  2098*  A  return  to  an  alternative  writ,  when  made  by 
a  party,  must  be  verified  by  his  affidavit,  as  required  f»ir 
the  verification  of  a  pleading  in  a  court  of  record;  unless  it 
consists  only  of  objections  to  the  legal  sufficiency  of  tbe 
papers  upon  which  the  writ  was  granted.  Where  the  party 
unites  with  the  court  or  judge  in  a  return,  or  annexes,  to 
the  court's  or  the  judge's  return,  an  instrument  in  writing, 
subscribed  by  him.  to  the  effect  that  he  adopts  it.  and  relies 
upon  the  matters  therein  contained,  as  sufficient  cause  ^  hy 
the  coiirt  or  judge  should  not  be  restrained,  as  mentioned 
in  the  writ,  he  is  thenceforth  deemed  tbe  sole  defendant  in 
the  special  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a 
writ  must  be  directed  to  the  party,  and  also  to  the  court  or 
the  judge. 

§  2099*  [ilm'd  1895,  amendmerd  to  take  effect  January  1, 
1896.]  Pleaidings  are  not  allowed  upon  a  wnt  of  prohibition. 
*Where  an  alternative  writ  has  been  issued  the  cause  may  be 
disposed  of  without  further  notice,  at  the  term  at  which  the 
writ  is  returnable.  If  it  is  not  then  disposed  of,  it  may  be 
brought  to  a  hearing,  upon  notice,  at  a  subsequent*  term.  It 
must  be  heard  at  a  term  of  the  appellate  division  in  the  same 
j  ndicial  department,  or  at  a  special  term  held  in  the  same 
j  udicial  district,  as  the  case  may  be.  The  relator  may  con- 
trovert, by  affidavit,  any  allegation  of  new  matter  contained 
in  the  return.  The  court  may  direct  the  trial  of  any  ques- 
tion of  fact  by  a  jury,  in  like  manner  and  with  like  effect,  as 
where  an  order  is  made  for  the  trial,  by  a  jury,  of  issues  of 
fact,  joined  in  an  action  triable  by  the  court  Where  such 
a  direction  is  given,  the  proceedings  must  be  the  same,  as 
upon  the  trial  of  Issues  so  joined  in  an  action. 

§  2100*  Where  a  final  order  is  made  in  favor  of  the 
relator,  it  mnst  award  an  absolute  Writ  of  prohibition;  and 
it  may  also  direct  that  all  proceedings,  or  any  specified  pro> 
ceeding,  theretofore  taken  in  the  action,  special  proceeding, 
or  matter,  as  to  which  the  prohibition  absolute  issuee,  be 
vacated  and  annulled.  The  writ  of  consultation  is  abol- 
ished. Where  a  final  order  is  made  against  the  relator,  it 
must  authorize  the  court  or  judge,  and  the  adverse  party, 
to  proceed  in  the  action,  special  proceeding,  or  matter,  as 
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if  the  alternative  writ  ha  1  rot  been  issued.  Costs,  not  ex- 
cetdiug  fifty  dollars  and  disbui*sements,  may  be  awarded  to 
either  party,  as  npon  a  raoiion. 

§  210 1*  [Am*d  1895,  amendmerd  to  take  effect  January  1, 
isilti.  J  A  final  order,  made  as  prescribed  in  the  last  section, 
can  be  reviewed  only  by  appeal.  Where  the  order  was  made 
by  the  appellate  divisiou,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  an  order,  made  at  a  term 
of  the  appellate  division  in  the  same  department,  npon  such 
terms-,  as  to  security  or  otherwise,  as  justice  requires. 

§2102.  [^m'dl895,  amendment  to  take  e^ect  January  1, 
1896.]  The  proceedings  upon  a  writ  of  prohibition,  granted 
at  a  special  term,  may  be  stayed,  and  the  time  for  making  a 
return,  or  for  doing  any  other  act  thereupon,  as  prescribed 
in  this  a*,  tide,  may  be  eolarged,  as  in  an  action,  by  an  order 
made  by  the  judge  of  the  court,  but  not  by  any  other  officer. 
"Where  the  writ  was  granted  at  a  term  of  the  appellate  divi- 
sion, a.11  order  staying  the  proceedings,  or  enlarging  the  time 
to  make  a  retutn,  can  be  made  only  by  a  justice  of  the  ap- 
pellate divisi  n  of  the  judicial  department  within  which  the 
writ  is  returnable;  and  where  notice  has  been  given  of  an 
application  for  a  prohibition  at  a  term  of  the  appellate  divi- 
sion, or  an  order  has  been  made  to  show  cause  at  such  term, 
why  a  prohibition  should  not  issue,  a  stay  of  ))roceedings 
shall  not  be  granted  before  the  hearing,  by  any  court  or  judge. 

ARTICLE  SIXTH. 
The  Wbit  of  Assessment  of  Damages. 


S  2103.  Writ  defined. 

2104.  Application  therefor. 

2105.  when  made  by  Attomey- 

Gteneral   or  distxict-at- 
tomey. 

2106.  Writ ;  to  whom  directed. 

2107.  Contents  of  writ. 

2108.  Notice  of  execulion. 

2109.  Jury  ;  how  procurtd. 

2110.  Juror  to  be  sworn. 

2111.  Jwc^  to  make  inquisition. 
211*2.  Notice  of  application  to 

court  thereupon. 


§  2113.  Court  may  set  aside  in" 

Siisition. 
er  on  confirming  in- 
quifiition. 

21 15.  State  treasurer  to  pay  dam- 

ages, etc., to  governor. 

2116.  Qovernor  to  pay  damages 

into  court. 

2117.  Investment  of  money  bo 

paid. 

2118.  How  obtained  by  claim- 

ant. 

2119.  Taking  lands  by  CTnited 

States. 


§  2103.  The  writ,  heretofore  known  as  the  writ  of  ad 
quod  damnum,  shall  hereafter  be  styled  the  writ  of  assess- 
ment of  damages. 

§  2 104.  Whenever  the  governor  of  the  6!tate  is  authorized 
by  law,  to  take  possession  of  any  real  property  within  the 
State,  for  the  use  of  the  people  of  the  IState,  and  he  cannot 
agree  with  the  owner  or  owners  thereof  for  its  purchase, 
he  may  cause  application  to  be  made  to  the  supreme  court, 
at  a  special  term  thereof,  for  a  writ  of  assessment  of  dam- 
ages, w  hich  must  be  granted  accordingly. 

§  2106.  The  Attomev-General,  or  the  district  attorney 
of  *the  county  in  which  the  real  property  is  situated,  must, 
when  the  governor  so  directs,  make  the  application,  in  the 
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name  of  the  gOTemor ;  and  must  conduct  the  subsequent 
proceedings,  under  the  governor's  direction. 

§  2 106.  The  writ  must  be  directed  to  th3  sheriff  of  the 
county  in  which  the  real  property  to  be  taken  is  situated, 
unless  the  court  directs  the  damages  for  the  taking  to  be 
assessed  by  a  jury  of  another  county ;  in  which  case,  the 
writ  must  be  issued  to  the  sheriff  of  the  county,  from  which 
the  jury  u  directed  to  be  taken. 

§  2107.  The  writ  must  describe  the  real  property  to  be 
taken,  with  the  like  certainty  as  is  required  in  a  complaint 
in  an  action  of  ejectment.  It  must  command  the  sheriff,  to 
whom  it  is  directed,  to  inquire,  by  the  oatbs  of  twelve  meo 
of  his  county,  qualified  to  act  as  trial  jurors  in  a  court  of 
record,  whether  the  owner  or  owners  of  the  real  property,  or 
any  of  them,  will  sustain  any  damages  by  the  taking  thereof, 
for  the  use  of  the  people  of  the  Stale ;  and,  if  so,  the  amount 
thereof ;  and  that  he  return  the  writ  to  the  supreme  couit, 
without  delay,  with  the  finding  of  the  jury  thereupon. 

§  2108.  The  sheriff,  immediately  after  the  delivery  of 
the  writ  to  him,  must  give  notice  of  the  time  when,  and 
the  place  where,  the  writ  will  be  executed,  by  publishing 
the  notice,  once  in  each  week,  for  at  least  three  successive 
weeks,  in  a  newspaper  printed  in  his  county. 

§  2109*  [Am^d  1895,  omfndine7,t  to  take  effect  January  1, 
1836.1  The  sheriff  mast  notity  twelve  men  of  his  county, 
qualitied  t  >  act  as  tiial  jurors  in  a  court  (  f  record,  to  attend 
at  the  time  and  place,  and  for  the  purpose  specified  in  tlie 
uotice.  Each  j  uror  must  be  noiified,  as  a  ju  ror  is  notified  to 
attend  a  tri^l  term  of  the  supreme  court.  Upon  his  failure 
to  attend,  'v^hen  duly  notified,  his  attendance  may  be  com- 

Eelled  by  attachment,  and- proceedings  may  be  taken  against 
im,  andlie  may  be  puni>hed  thereupon,  by  the  supreme 
court,  as  where  a  jaror,  duly  notified,  fails  to  attend  at  a 
trial  term  thereof.  The  sheriff  may  reqnire  the  attendance 
of  a  talesman,  in  place  of  a  juror  notified  and  not  appearing; 
or  he  may  adjourn  the  proceedings,  for  the  purpose  of  pun- 
ishing the  defaulting  juror,  or  compelling  his  attendance. 

§2110.  When  a  jury  has  been  procured,  the  sheriff 
must,  before  the  jurors  proceed  to  the  inquiry  commanded 
by  the  writ,  adnlinister  to  each  of  them  an  oath,  that  he 
will  diligently  inquire  concerning  the  matters  specitied  in 
the  writ,  and  will  give  a  true  verdict,  according  to  the  be^t 
of  his  judgment,  without  favor  or  partiality. 

§  2 11 1.  After  being  sworn  as  prescribed  in  the  last  sec 
tion,  the  jury  must  view  all  the  real  property  describeJ  in 
the  writ,  and  consider  the  value  thereof.  They  may,  in 
the  discretion  of  a  majority  of  them,  hear  such  testimony 
as  may  be  offered  by  any  iKjrson  appearing,  respecting  the 
value.  They  must  thereupon  assess  the  damages,  which 
the  owner  or  owners  of  the  real  property  .vill  sustain,  by 
being  deprived  thereof.    When  the  real  property  consisU 
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of  two  or  more  distinct  parcels,  owned,  or  claimed  to  be 
owned,  hy  different  persons,  the  jury  must  assess  separately 
the  value  of  each  distinct  parcel,  if  the  writ  requires  them 
so  to  do,  or  if  a  majority  of  them  think  proper  so  to  do. 
If  they  cannot  agree,  after  a  reasonable  time,  the  sheriff 
may  discharge  them,  and  publish  a  new  notice,  and  pro- 
cure a  new  jury.  When  the  jurors  have  agreed,  they  must 
make  an  inquisition,  stating  the  sum  to  be  paid,  oy  the 
people  of  the  State,  for  taking  each  distinct  parcel,  or  the 
whole,  as  the  case  requires.  The  inquisition  must  be 
signed  by  each  juror,  and  by  the  sheriff  ;  and  the  sheriff 
must  immediately  thereafter  file  the  inquisition  and  the 
writ,  with  his  return  to  the  writ,  in  the  office  of  the  clerk 
of  the  county  in  which  the  real  propeity  is  situated. 

§2112.  Within  three  months  after  the  writ,  and  the 
return  thereto,  with  tlie  inquisition  thereupon,  have  been 
filed,  as  prescribed  in  the  last  section,  the  Attorney-General, 
or  district-attorney,  having  charge  of  the  proceedings, 
must  cause  to  be  published,  a,  notice,  directed,  generally,  to 
all  the  owners  and  persons  interested  in  the  real  property ; 
describing  the  propeity,  in  general  and  concise  terms ; 
stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed ;  and  requiring  the  persons  notified  to  show 
cause,  at  a  si>ecial  term  of  the  supreme  court,  to  be  held  at  a 
lime  and  at  a  place  specified  in  the  notice,  why  the  inqui- 
sit'on  should  not  be  confirmed  ;  or,  if  the  governor  so 
directs,  why  the  inquisition  should  not  be  set  aside.  The 
notice  must  be  published,  at  least  once  in  each  week,  for 
three  successive  weeks;  in  a  newspaper  printed  in  the 
county,  and  also  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  to  be  published. 

§  2 1 1 8.  At  the  time  and  place  specified  in  the  notice, 
the  court  must  examine  into  the  inquisition,  and  hear  such 
lillegations,  and  affidavits,  or  other  written  proofs,  as  may 
be  presented  in  behalf  of  the  people,  or  any  owner,  or 
person  interested.  If  the  court  then,  or  at  the  time  and 
place  to  which  the  matter  is  adjourned,  determines  that  the 
inqiusition  is,  in  any  respect,  excessive,  unjust,  or  other- 
wise materially  defective,  it  may  set  asi^e  the  whole  or  any 
part  thereof ;  and  may  direct  that  another  writ  issue,  ^ 
another  inquisition  be  taken,  to  supply  the  defects. 

§  21 14.  If  it  appears  to  the  court,  that  the  writ  has 
been  duly  executed,  an  order  must  be  made,  and  etitered 
ir  the  office  of  the  clerk  of  the  county,  in  which  the  real 
property  to  be  taken  is  situated,  declaring  that  the  people 
of  the  State,  upon  paying  into  court  the  amount  of  the 
damages  assessed  by  the  inquisition,  shall  be  entitled  to  an 
absolute  estate  in  the  real  property  described  in  the  writ, 
and  in  the  appurtenances  belonging  thereto. 

§2116.  The  State  treasurer,  on  the  warrant  of  the 
comptroller,  must  pay  to  the  governor,  out  of  any  money 
in  the  treasury,  appropriated  for  that  purpose,  sufficient 
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money  to  pay  the  damages  assessed,  pursuant  to  the  forego- 
ing provisions  of  this  article,  and  the  costs  and  expenses  of 
the  proceedings. 

§  2116.  Immediately  after  the  receipt  by  the  governor, 
as  prescribed  in  the  last' section,  of  sufficient  money  to  pay 
the  damages,  he  must  pay  it  into  court ;  and  thereupon  the 
absolute  title  to  the  real  property  so  to  be  taken,  vests  in  the 
people  of  the  State« 

I  211 7*  [Am'd  1895,  amendment  to  take  tffeci  Jamiary  1, 
18§6.]  If  an  appUcation  for  the  money  paid  into  court  is 
not  made,  as  prescribed  in  the  next  section,  within  sixty 
days  after  the  payment  into  conrt,  the  appellate  division  of 
the  snpreme  court  in  that  judicial  department,  may  provide, 
by  order,  for  the  investment,  under  the  direction  of  the  • 
court,  of  tbe  money,  and  of  the  interest  to  arise  therefrom, 
in  permanent  securities,  for  the  benefit  of  the  owners. 

§  2118*  {Am'd  1895,  amendm.ent  to  take  ^ed  January  1, 
1896.]  A  person  claiming  to  have  been  an  owner  of,  or  in- 
terested in,  the  property,  when  it  was  so  taken,  may  present 
to  the  appellate  division  of  the  supreme  court,  at  a  term 
thereof,  held  in  the  judicial  department  embracing  the 
county  wherein  the  property  is  situated,  a  petition,  praying 
for  tbe  payment  to  him  of  the  whole  or  any  part  of  the 
money  so  paid  into  court,  or  of  the  income  remaining  unin- 
vested, or  both;  or  for  the  transfer  to  him  of  the  whole  or 
any  part  of  ^e  securities  in  which  it  has  been  invested.  The 
court  must  thereupon  take  such  measures  as  it  deems  proper 
to  ascertain  the  rights  and  interests  of  the  petitioner,  and  of 
all  other  persons  who  were  owners  of  or  interested  in  the 
property,  or  who  are  personal  representatives,  or  heirf;,  of 
owners  or  persons  so  interested,  and  to  cause  notice  of  the 
application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to 
the  several  persons  entitled  thereto,  in  accordance  with  the 
rights  and  interests  thus  ascertained. 

§  8 1 10.  When  the  legislature  of  the  State  consents  to 
the  taking  of  any  real  property  within  the  State,  for  the 
use  of  the  people  of  the  United  States,  a  writ  of  assessment 
of  damages  may  b^ssued ;  and  the  proceedings  thereupon 
must  be  in  accordance  with  the  provisions  of  this  article ; 
except  that  the  application  for  the  writ  must  be  made«  and 
the  subsequent  proceedings  must  be  conducted,  by  the 
attorney  of  the  United  States,  for  the  district  embracing  the 
county  wherein  the  real  property  is  situated. 

ARTICLE  SEVENTH. 
Thb  Writ  of  Cebtiobaki,  to  review  the  DBTxnifiNA* 

TION  OP  AN  INFERIOR  TRIBUNAL. 

S  2190.  Cases    where    writ    nuiy 

issue.  preme  court 

2121.  Cases  where  it  cannot  is-       |  2124.  Wheu  from  another  court. 

sue.  .2126.  Limitation  of  time  for  f- 

2122.  The  same.  view. 

8128.  When  issued    from    in-        2126.  Id.;  in  case  of  diaability. 
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S  8127.  Applicatioii     for     writ ; 
where  and  how  made. 
2128.  When  notice  necessary; 

service  thereof. 
8129.  To  whom  writ  directed. 

2180.  Mode  of  service. 

2181.  8t«y  of  proceedings. 

2182.  When  and  where  writ  re- 

taroahle. 
'2188.  Sahsequent    j)TOceedmgs 

as  in  an  action. 
S134.  Betum ;   when  and  how 

made. 
'2135.  Id. ;  how  compelled  ;  fees 

for  making. 
S136.  Id.  ;  after  term  of  office 

expired. 
2B187.  When  third  person  may 

be  brought  in. 


S  2188.  Hearing  upon  retom. 

2139.  Id. ;  npon  affidavits. 

2140.  Qnestiohs    to    be    deter- 

mined. 

2141.  Final  ordernpon  theheuv 

ing. 

2142.  Restitntion  may  be 

awarded. 
214.3.  Costs. 

2144.  Entry  and  enrollment  of 

final  order. 

2145.  Effect  thereof. 

2146.  **  Body  or  officer ; "  "de- 


termination 
they  include. 


what 
ey  include. 

2147.  Application  of  this  article 

to  certain  special  cases. 

2148.  Id.;  to  civil  cases  only. 


40  Han,  478. 
129N.T.643, 


§  2180*  The  vrit  of  certiorari  regulated  in  this  article,   loeN.T.wi. 
(except  the  writ  specified  in  section  two  thousand  one  hun- 
sdred  and  twenty-four  of  this  act,  is  issued  to  review  the 
.•determination  oi  a  hody  or  officer.    It  can  be  issued  in  one 
of  the  following  cases  only  : 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or 
the  issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  AVhere  the  writ  may  be  issued  at  common  law,  by  a 
court  of  general  jurisdiction,  and  the  right  to  the  writ,  or 
the  power  of  the  court  to  issue  it,  is  not  expressly  taken 
away  by  a  statute. 

g  8181.  A  writ  of  certiorari  cannot  be  issued,  to  review 
a  determination,  made,  after  this  article  takes  effect,  in  a 
civil  action  or  special  proceeding,  by  a  court  of  record,  or 
a  judge  of  a  court  of  record. 

§  8188.  Except  as  otherwise  expressly  prescribed  by  a 
statute,  a  writ  of  certiorari  cannot  be  issued,  in  either  of 
the  following  cases : 

1.  To  review  a  determination,  which  does  not  finally 
determine  the  rights  of  the  parties,  with  respect  to  the  mat- 
ter to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed, 
by  an  appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determina- 
tion, is  expressly  authorized,  by  statute,  to  rehear  the  mat- 
ter, upon  the  relator's  application  ;  unless  the  determination 
to  be  reviewed  was  made  upon  a  rehearing,  or  the  time 
within  which  the  relator  can  procure  a  rehearing  has 
elapsed. 

§2128.  [i4m'cil895,  amendment  to  take  effect  January  1, 
2  896.  ]  A  writ  of  certiorari  can  be  issued  only  out  of  the 
supreme  court;  except  in  a  case  where  another  court  is  ex- 
pressly authorized  by  statute  to  issue  it. 

§  2124.  Any  court  of  record,  exercising  jurisdiction  of 
an  appellate  nature,  may  issue  a  writ  of  certiorari,  requir- 
ing the  body  or  officer  whose  proceedings  are  un  fer  review, 
to  make  a  return  to  the  conrt  issaing  the  writ,  at  a  time  and 
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place,  fixed  by  the  court,  and  designated  in  the  writ,  for 
the  purpose  of  supplying  any  diminution,  variance,  or 
other  defect,  in  the  record  or  other  papers,  before  the  court 
issuing  the  writ,  in  any  case  where  justice  requires  that  the 
defect  should  be  supplied,  and  adequate  relief  cannot  be 
obtained  by  means  of  an  order. 

8  N.  Y.  §  2126.  Subject  to  the  provisions  of  the  next  section,  il 

47  Hun  407!  ^^^*  ^^  certioran  to  review  a  determination  must  be  granted 
4N.  y.'     *  and  served,  within  four  calendar  months  after  the  deter- 
Supp.  820.   mination  to  be  reviewed  becomes  final  and  binding,  upon 
126  N  Y.  860.  the  relator,  or  the  person  whom  he  represents,  either  in  law 
or  in  fact. 

16  N.  Y.  §  2126.  [Am*d  1895,  amendment  to  take  egM  January  1, 

Siipp.  141.  1896.]  The  appellate  division  of  the  supreme  court  may 
grant  the  ^'rit  at  apy  time  within  twenty  months  after  tiie 
expiration  of  the  time  liouited  in  the  last  section,  where  the 
relator,  or  the  person  whom  he  represents,  was,  at  the  time 
when  the  determination  to  be  reviewed  became  final  and 
binding  upon  him,  either 

1.  Witliia  the  age  of  twenty- one  years;  or 

2.  Insane;  <  r 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  life. 

136N.Y.246.  §  2127.  [/Im'dl895,  amendment  to  like  effect  January  1, 
1896.]  An  application  for  the  writ  must  be  male  by,  or  in 
behalf  of,  a  person  Hggrieved  by  tie  determination  to  le 
reviewed;  must  be  founded  upon  an  affidavit,  or  a  verified 
petition,  which  mny  be  accompanied  by  other  written  proof; 
and  must  show  a  proper  ca<e  for  the  issuing  of  the  writ.  It 
can  Ife  granted  only  at  a  term  of  the  appellate  division  of  the 
supreme  court,  or  at  special  term ;  and  the  granting  or  refosal 
thereof  is.  discretionary  with  the  court. 

§  2188.  Until  provision  is  made,  in  the  general  rules  of 
practice,  for  requiring,  or  dispensing  with  notice  of  the 
application  for  the  writ,  the  court,  to  which  the  applicati'  n 
for  the  writ  is  made,  may,  in  its  discretion,  require  or  dis- 
pense with  notice.  A  notice,  when  it  is  necessary,  must 
be  served,  with  copies  of  the  papers  upon  which  the  appli- 
cation is  to  be  made,  upon  the  body  or  officer,  whose 
determination  is  to  be  reviewed,  or  upon  such  other  person 
as  the  court  directs,  as  prescribed  in  this  article  lorthe 
service  of  a  writ  of  certiorari.  The  service  must  be  made, 
at  least  eight  days  before  the  application,  unless  the  court, 
by  an  order  to  show  cause,  prescribes  a  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  affi- 
davits or  other  written  proofs,  upon  the  merits,  in  opposition 
to  the  application. 

» Hun,  188.  §  8180.  The  writ  must  be  directed  to  the  body  or 
officer,  whose  determination  is  to  be  reviewed ;  or  to  any 
other  person  havine  the  custody  of  the  record  or  other 
papers  to  be  certified  ;  or  to  both,  if  necessary  Where  it 
26  brought  to  review  the  determination  of  a  board  or  body. 
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other  than  a  court,  if  an  action  would  lie  against  the  board 
or  body,  in  its  associate  or  official  name,  it  must  be  directed 
(o  the  board  or  body,  by  that  name ;  otherwise  it  must  be 
•jjrecteJ  to  the  members  thereof,  by  their  names. 

§  8130,  A  writ  of  certiorari  must  be  served  as  follows, 
except  where  different  directions,  respe^  tin^  the  mode  of 
service  thereof,  are  given  by  the  court  granting  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name, 
or  by  bis  or  their  official  title  or  titles,  or  to  a  municipal 
corporation,  it  must  be  served,  upon  each  officer  or  other 
person,  to  whom  it  is  so  directed,  or  upon  the  corporation, 
in  the  same  manner  as  a  summons  in  an  action  brought  in 
the  supreme  court,  except  as  prescribed  in  the  next  two 
subdivisions  of  this  section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service 
upon  the  coui  t,  or  the  judges  thereof,  may  be  made  by  tiling 
the  writ  with  the  clerk. 

S-.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  n^embe  s  thereof,  it  may  be- served  as  pre- 
scribed in  section  two  thousand  and  seventy-one  of  this  act, 
for  service,  upon  a  like  board  or  body,  of  an  alternative 
writ  of  mandamus. 

§  2181.  Except  as  prescribed  in  this  section,  a  writ  of  lo  Abb.  N. 
certiorari  does  not  stay  the  execution  of  the  determination  c.  83. 
to  be  reviewed,  or  affect  the  power  of  the  body  or  officer,    JJj    |^^^* 
to  which  or  to  whom  it  is  addressed.     The  court,  which   48  Hnn/eos. 
grants  the  writ,  may,   in  its  discretion,  and  upon  such 
terms,   as  to  security  or  otherwise,  as   justice  requires, 
direct,  by  a  clan  ?e  in  the  writ,  or  by  a  separate  order,  that 
the  execution  of  the  determination  be  stayed,  pending  the 
certiorari  and  until  the  further  direction  of  the  court.    A 
bond,  undertaking,  or  other  seciu'ity,  given  to  procure  such 
a  stay,  is  valid  and  effectual,  according  to  its  terms,  in 
favor  of  a  person  beneScially  interested  in  upholding  the 
determination  to  be  reviewed,  who  is  admitted  as  a  party 
to  the  special  proceeding,  as  prescribed  in  section  two 
thousand  one  hundred  and  thirty-seven  of  this  act. 

§  2188.  A  writ  of  certiorari  must  be  made  returnable, 
within  twenty  days  after  the  service  thereof,  at  the  office  of 
ths  clerk  of  the  court.  If  it  was  issued  from  the  supreme 
court,  it  must  be  made  returnable  at  the  office  of  the 
clerk  of  the  county,  designated  therein,  wherein  the  deter- 
mination to  be  reviewed  was  made ;  and  if  the  county, 
designated  in  the  writ,  is  not  the  proper  county,  the  court. 
Upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
ill  papers  on  file  must  be  transferred  to  the  clerk  of  the 
county,  where  the  writ  is  made  returnable  by  the  amend- 
iient. 

§^188.  After  a  writ  of  certiorari  has  been  issued,  the  24  N.  Y. 
Ime  to  make  a  return  thereto  may  be  enlarged,  or  any     state  u^ 
<jther  order  may  be  made,  or  proceeding  taken,  in  the  "^ 
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cause,  in  relation  to  any  matter  not  provided  for  in  this 
article,  as  a  similar  proceeding  may  be  taken  in  an  action, 
brought  in  the  same  court,  and  triable  in  the  county  where 
the  writ  is  returnable. 

§  8 1 34.  The  clerk,  with  whom  a  writ  of  certiorari  is  tiled, 
and  each  person,  upon  whom  a  writ  of  certiorari  is  served, 
as  prescribed  in  section  two  thousand  one  nundred  and 
thirty  of  this  act,  must  make  and  annex  to  the  writ,  or  to  the 
copy  thereof  served  upon  him,  a  return,  with  the  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings, 
and  a  statement  of  the  other  matters,  specified  in  and 
required  by  the  writ.  The  return  must  be  filed  in  the 
office  where  the  writ  is  returnable,  according  to  the  com- 
mand thereof. 

i42N.T.2a8.  §  8186.  If  a  return  is  defective,  the  court  may  direct  a 
further  return.  An  omission  to  make  a  return,  as  required 
by  a  writ  of  certiorari,  or  by  an  order  for  a'f urther  return, 
may  be  punished,  as  a  contempt  of  the  court.  But  a  judge 
or  clerk  shall  not  be  thus  punished,  unless  the  relator,  be- 
fore the  time  when  the  return  is  required,  pays  him,  for 
his  return,  the  sum  of  two  dollars,  and,  in  addition,  ten 
cents  for  each  folio  of  the  copies  of  papers  required  to  be 
returned. 

80  Hun,  487.  §  8186.  A  writ  of  certiorari  may  be  issued  to,  and  a  re- 
turn to  a  writ  of  certiorari  may  be  made  by,  an  officer, 
whose  term  of  office  has  expired.  Such  an  officer  may 
be  punished  for  a  failure  to  make  a  return  t^  the  writ, 
as  required  thereby ;  or  to  make  a  further  return,  as  re- 
quired by  an  order  for  that  purpose. 

IZ  A. /I  3  I        §  2137*     [Arnd  ISdb,  amendment  to  take  effect  January  1, 
'  1896.1  Upon  the  application  of  a  pprson,  specially  and  bene- 
ficially interested  in  upholding  the  determinati  n  to  be 
reviewed,  the  court  may,  in  its  discretion,  admit  him  as  n 
party  de.fendant  in  the  special  proceedings,  upon  Rnch  terms 
as  justice  requires.     And  a  term  of  the  appellate  division  of 
the  supreme  court,  at  which  the  cause  is  noticed  for  hearing, 
and  is  placed  upon  the  calendar,  may,  in  a  proper  case,  di< 
rect  that  notice  of  the  peudency  of  the  special  proceeding 
be  given  to  any  person,  in  such  a  manner  as  it  thinks  proper, 
and  may  suspend  the  bearing  until  notice  is  given  accord- 
ingly. 
82  Hun,  299.       §2188.     [Am'd   1895,    amendment  to  take  effect  January 
10  Abb.'N.o!   1,  1896]  The  cause  must  be  heard  at  a  term  of  the  appellate 
418.  division  of  the  supreme  court,  held  within  the  judicial  de- 

.25N  YSuwp    P^^°^®^^'  ©na bracing  the  county  where  the  writ  was  retum- 
874.  able.    Either  party  may  notice  it  for  hearing,   at  any  time 

after  the  retnrn  is  complete.    Except  as  prescribed  in  tbo 
next  section,  it  must  be  hearil  upon  the  wiit  and  return,  and 
the  papers  upon  which  the  writ  was  granted. 
26N.T.Sapp.       §  2139*    If  the  officer  or  other  person,  whose  duty  it  is  to 
874.  make  a  return,  ^Ues,  absconds,  removes  from  the  State,  or  be- 

comes insane,  after  the  writ  is  issued,  and  before  making  a  re- 
turn, or  after  making  an  insufficient  return;  and  it  appears 


1 


^§  3140-2144  CERTIORARL  149 

that  there  is  no  other  officer  or  person,  from  whom  a  sufficient 
return  can  be  procured  by  means  of  a  new  certiorari ;  the 
court  may,  in  its  discretion,  permit  affidavits,  or  other  writ- 
ten proofs,  relating  to  the  matters  not  sufficientl/'retumed, 
to  be  produced,  and  may  hear  the  cause  accordingly.  The 
court  may  also,  in  its  discretion,  permit  either  party  to  pro- 
duce affidavits,  or  other  written  proofs,  relating  to  anv 
alleged  error  of  fact,  or  any  other  question  of  fact,  which  is 
3ssential  to  the  jurisdiction  of  the  body  or  officer,  to  make 
the  determination  to  be  reviewed,  where  the  facts,  in  rela- 
tion thereto,  are  not  sufficiently  stated  in  the  return,  and 
the  court  is  satis^ed  that  they  cannot  be  made  to  appear,  by 
means  of  an  order  for  a  further  return. 

§  8140.  The  questions,  involving  the  merits,  to  be  de-  13  Week, 
termined  by  the  court  upon  the  hearing,  are  the  following,   V^  ^^\s&. 
only:  92N!Y.'ao6. 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  6  Civ.  Pro. 
subject-matter  of  the  determination  under  review,  ^- 

2m  Whether  the  authority,  conferred  upon  the  body  or  JJ  h„^  ^; 
officer,  in  relation  to  that  subject-matter,  has  been  pursued   46  Id.  M. 
in  the  mode  required  by  law,  in  order  to  authorize  it  or  him  ^IJ^'^'q^ 
to  make  the  determination.  16  N.  y. 

3.  Whether,  in  making  the  determination,  any  rule  of  state  Rep. 
law,  affecting  the  rights  of  the  parties  thereto,  has  been  io§. 
violated,  to  the  prejudice  of  the  relator.                                    is?  idTw" 

4.  Whether  there  was  any  competent  proof  of  all  the  facts,   35  N.T.Supp. 
necessary  to  be  proved,  in  order  to  authorize  the  making  of   874. 

the  determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all 
the  evidence,  such  a  preponderance  of  proof,  against  the 
existence  of  any  of  those  facts,  that  the  verdict  of  a  jury, 
affirming  the  existence  thereof,  rendered  in  an  action  in 
the  supreme  court,  triable  by  a  jury,  would  be  set  aside 
by  the  court,  as  against  the  weight  of  evidence. 

^2141.  The  court,  upon  the  hearing,  may  make  a  final   ^^  ^.Y.  82. 
order,  annulling  or  confirming,  wholly  or  partly,  or  modi- 
fying, the  determination  reviewed,  as  to  any  or  all  of  the 
parties. 

§  2148.  Where  the  determination  reviewed  is  annulled   cf^g^*  ^' 
or  modified,  the  court  may  order  and  enforce  restitution,  in   132 n.y.  363. 
like  manner,  with  iike  effect  and  subject  to  the  same  con- 
ditions, as  where  a  judgment  is  reversed  upon  appeal. 

-    §  2143*  Costs,  not  exceeding  fifty  dollars  and  disburse 
ments,  may  be  awarded  by  the  final  order,  in  favor  of  or 
against  either  party,  in  the  discretion  of  the  court. 

§  2 144.  The  final  order  of  the  court  upon  tho  certiorari 
must  be  entered  in  the  office  of  the  clerk  where  the  writ 
was  returnable.  But  before  it  can  be  enforced,  an  enroll- 
ment thereof  must  be  filed.  For  that  purpose,  the  clerk 
must  attach  together,  and  file  in  his  office,  the  papers  upon 
which  the  cause  was  hearc^.  t  a  certified  copy  of  the  final 
•^rder ;  and  a  certified  copy  of  each  order,  which  in  any 


150  CERTIOSARI.  §§2146-2148 

"v^av  ioTolves  the  merits,  or  necessarily  affects  the  final 
order. 

g  2146.  The  filing  of  the  enrollment  in  the  office  of  the 
clerk  where  the  final  order  is  entered,  as  prescribed  in  the 
last  section,  is  a  sufficient  authority  for  any  proceeding,  by 
or  before  the  body  which,  or  the  officer  who,  made  the 
determination  reviewed,  which  the  final  order  of  the  court 
directs  or  permits.  But  where  the  execution  of  the  final 
order  is  stayed  by  an  appeal  to  the  Court  of  appeals,  the 
proceedings  below  are  stayed  in  like  manner. 

§  8 146.  The  expression,  *'body  or  officer",  as  used  in 
this  article,  includes  every  court,  tribunal,  board,  corpora- 
tion, or  other  person,  or  aggregation  of  persons,  whose 
determination  may  be  reviewed  by  a  writ  of  certiorari  ,  and 
the  word,  ''determination  ",  as  used  in  this  article,  includes 
every  judgment,  order,  decision,  adjudication,  or  other  act 
of  such  a  body  or  officer,  which  is  subject  to  be  so  reviewed. 

§  2147.  Where  the  right  to  a  writ  of  certiorari  is  ex- 
pressly conferred,  or  the  issuing  thereof  is  expressly  author- 
ized, by  a  statute,  passed  before,  and  remaining  in  force 
after,  this  ariicle  takes  effect,  this  article  does  not  vary,  or 
affect  in  any  manner,  any  provision  of  the  former  statute, 
which  expressly  prescribes  a  different  regulation,  with  re- 
spect to  any  of  the  proceedings  upon  the  certiorari  to  be 
issued  thereunder. 

§  2148.  This  article  is  not  applicable  to  a  writ  of  cer- 
tiorari, brought  to  review  a  determination  made  in  any 
criminal  matter,  except  a  criminal  ccxitempt  of  court. 

CHAPTER  XVII. 
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named  in  schedule. 

Pioceedings  if  jurors  do 
not  agree 

When  insolvent  required 
to  produce  hli  non-resi- 
dent wife. 

Examination  of  insolvent. 

When  insolvent  cannot  be 
discharged. 

When  assignment  to  be 
directed. 

Assignment ;  contents, 
ana  to  whom  made. 

Id.;  trustees,  how  desig- 
nated. 

Effect  of  assignment. 

When  discharge  to  be 
granted. 

2180  Proceedings  where 
trustee  refuses  to  give 
certificate,  etc. 

Discharge,  etc.,  to  be  re- 
corded. 

Effect  of  discharge. 

Id. ;  exception  as  to  foreign 
contracts  or  creditors. 

Id.:  as  to  debts,  etc.  to 
the  United  States  and 
the  State. 

Insolvent  to  be  released 
from  imprisonment 

Discharge ,  when  void. 

Invalidity  may  be  proved 
OP  motion  to  vacate 
order  of  arrest,  e\/c. 


r 
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t  IIM  Con-  §  2149.  An  insolveat  debtor,  who  is  a  resident  of  ihe 
lol.  Act.  '  State  at  the  time  of  presenting  his  petition,  may  be  dis- 
12i'n.T.241.  charged  from  his  debts,  as  prescribed  in  this  article. 

S  1164,  Con-      §  2150.     r^lm'd  1895,  amendment  to  take  fffect  January  1, 

0ol.  Act        1896. J    Application  for  such  a  discharge  must  be  made,  by 

the  petition  of  the  insolvent,  addressed  to  the  connty  court 

of  the  connty  in  which  he  resides;  or,  if  he  resides  in  the 

city  of  New  York,  to  the  snpreme  court. 

§8161.  The  petition  must  be  in  writing ;  it  must  be  signed 
by  the  insolvent,  and  specify  his  residence ;  it  must  set  forth, 
in  substance,  that  he  is  unable  to  pay  all  his  debts  in  full ; 
that  he  is  willing  to  assign  his  property  for  the  benefit  of  all 
his  creditors,  and,  in  all  other  respects,  to  complv  with  the 
provisions  of  this  article,  for  the  purpose  of  being  dis- 
charged from  his  debts ;  and  it  must  pray  that,  upon  his  so 
doing,  he  may  be  discharged  accordingly.  It  must  be  veri- 
fied by  the  affidavit  of  the  insolvent,  annexed  thereto, 
taken  on  the  day  of  the  presentation  thereof,  to  the  effect* 
that  the  petition  is  in  all  respects  true,  in  matter  of  fact. 

§  8168.  The  petitioner  must  annex  to  ^is  petition  one 
or  more  written  instruments,  executed  by  one  or  more  of 
his  creditors,  residing  in  the  United  States,  having  debts 

I  owing  to  him  or  them  in  good  faith,  then  due  or  thereafter 

!  to  become  due,  which  amount  to  not  less  than  two  thirds 

of  all  the  debts,  owing  by  the  petitioner  to  creditors  residing 
within  the   United  States.    Each  instrument  must  be  to 

i.  the   effect,    that   the    person    or   corporation,  executing 

it,  consents  to  the  discharge  of  the  petitioner  from  his 
debts,  upon  his  complying  with  the  provisions  of  this 

I  article. 

§  8168.  An  executor  or  administrator  may  become  a 
consenting  creditor,  under  the  order  of  the  surrogate's  court 
from  which  his  letters  issued.  A  trustee,  official,  assignee, 
or  receiver  of  the  property  of  a  creditor  of  the  petitioner, 
whether  created  by  operation  of  law  or  by  the  act  of  parties, 
may  become  a  consenting  creditor,  under  the  order  of  a 
justice  of  the  supreme  court.  A  person  who  becomes  a 
consenting  creditor,  as  prescribed  in  this  section,  is  charge- 
able only  for  the  sum  which  he  actually  receives,  as  a  divi- 
dend of  the  insolvent's  property. 

§  8164.  Where  a  corporation  or  joint-stock  association 
becomes  a  consenting  creditor,  its  consent  must  be  executed 
under  its  common  seal,  and  may  be  attested  by  any  director 
or  other  officer  thereof,  dul^  authorized  for  that  purpose ; 
who  ma^  make  any  affidavit,  required  of  a  creditor  in  the 
proceedmgs. 

§  8165.  Where  a  partnership  becomes  a  consetitiiig 
I  creditor,  the  consent  may  be  executed  in  its  behalf,  and  any 

'  affidavit,  required  of  a  creditor  in  the  proceedings,  may  be 

made,  by  either  of  the  partners. 

§  8166.  A  creditor's  consent  does  not  affect  his  remedy 
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agaiDst  any  person  or  persons  indebted  jointly  with  th« 
petitioner ;  and  the  petitioner's  discharge  has  the  effect, 
as  between  the  creditor  and  the  other  joint  debtors,  of  a 
composition  between  tbe  petitioner  and  the  creditor,  made 
as  prescribed  in  article  third  of  title  fifth  of  chapter  fifteenth 
of  this  act. 

§  2167.  Where  a  consenting  creditor  is  the  purchaser 
or  assi^ee  of  a  debt  against  a  petitioner,  or  the  executor, 
administrator,  trustee,  or  receiver  of  such  a  purchaser  or 
assignee,  he  is  deemed,  for  all  the  purposes  of  this  article, 
except  as  to  the  declaration  and  receipt  of  dividends,  a 
creditor  only  to  the  amount,  actually  and  in  good  faiih 
paid  for  the  debt,  by  him,  or  by  the  decedent  or  other 
person,  from  whom  he  derives  title,  and  remaining  imcol- 
lected.  This  section  is  not  affected  by  the  recovery  of  a 
iud^nent  for  the  debt,  after  the  purchase  or  assignment ; 
but  in  that  case  the  consenting  creditor  may  include  the 
uncollected  costs,  as  if  they  were  part  of  the  sum  paid  for 
the  debt. 

§  2168.  A  creditor  who  has,  in  his  own  name,  or  in 
trust  for  him,  a  mortgage,  judgment,  or  other  security,  for 
the  payment  of  a  sum  of  money,  which  is  a  lien  upon,  or 
otherwise  affects,  real  or  personal  property  belonging  to  the 
petitioner,  or  transferred  by  him  since  the  lien  was  created, 
cannot  become  a  consenting  creditor,  with  respect  to  the 
debt  so  secured,  unless  he  adds  to  or  includes  in  his  consent, 
a  written  declaration,  under  his  hand,  to  the  effect,  that  he 
relinquishes  the  mortgage,  judgment,  or  other  security,  so 
far  as  it  affects  that  property,  to  the  trustee  to  be  appomted 
pursuant  to  the  petition,  for  the  benefit  of  all  the  creditors. 
Such  a  declaration  operates,  to  that  extent,  as  an  assignment 
to  the  trustee,  of  the  mortgage,  judgment,  or  otJier  security ; 
and  vests  in  him  accordingly  all  Sie  right  and  interest  of 
the  consenting  creditor  therein. 

§  2169.  If  a  creditor  knowingly  swears,  in  any  pro- 
ceedings authorized  by  this  article,  that  the  petitioner  is, 
or  will  become,  indebted  to  him,  in  a  sum  of  money,  which 
is  not  really  due,  or  thereafter  to  become  due ;  or  in  more 
than  the  true  amount ;  or  that  more  was  paid  for  a  debt, 
which  was  purchased  or  assigned,  than  the  sum,  actually 
and  in  good  faith  paid  therefor ;  he  forfeits  to  the  trustee, 
to  be  recovered  in  an  action,  twice  the  sum,  so  falsely 
sworn  to. 

g  2160.  The  consent  of  a  creditor  must  be  accompanied 
with  his  affidavit,  stating  as  follows : 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will 
become  indebted  to  him,  at  a  future  day  specified  therein, 
in  a  sum  therein  specified  ;  and,  if  he,  or  the  person  from 
whom  he  derives  title,  is  or  was  the  purchaser  or  assignee 
of  the  debt,  he  must  also  specify  the  sum,  actually  and  in 
good  faith  paid  for  the  debt,  as  prescribed  in  section  two 
thousand  one  hundred  and  fifty-seven  of  this  act, 
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2.  The  nature  of  the  demand,  and  whether  it  arose  upon 
written  security,  or  otherwise,  with  the  general  ground  or 
consideration  oi  the  indebtedness. 

3.  That  neither  he,  nor  any  person  to  his  use,  has  re- 
ceived from  the  petitioner,  or  from  any  other  person,  pay- 
ment of  a  demand,  or  any  part  thereof,  in  money  or  in  any 
other  way,  or  any  gift  or  reward  of  any  kind,  upon  an  ex- 
press or  implied  trust,  confidence,  or  understanding,  that 
he  should  consent  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administra- 
tor, trustee,  receiver,  or  assignee,  he  may  state  the  neces- 
sary facts,  in  his  affidavit,  upon  information  and  belief, 
setting  forth  therein  the  grounds  of  his  belief ;  but  in  that 
case,  the  consent  must  also  be  accompanied  with  the  affi- 
davit of  the  insolvent,  to  the  effect,  that  all  the  matters  of 
fact  stated  in  the  affidavit  of  the  consenting  creditor,  are 
true. 

§  8161.  [Am'd  1889.]  A  consenting  creditor,  residing 
without  the  State,  and  within  the  United  States,  must  an* 
nex  to  his  consent  the  original  accounts,  or  sworn  copies 
thereof,  and  the  original  specialties  or  other  written  securi- 
ties, if  any,  upon  which  his  demand  arose  or  depends;  pro- 
vided, however,  that  when  such  original  specialties,  or 
other  written  securities,  are  lost,  such  fact  must  be  stated 
as  a  reason  for  not  annexing  thereto  the  consent,  and  the 
fact  of  the  loss,  and  the  manner  of  the  loss  thereof  must  be 
stated  in  the  affidavit  of  the  creditor  to  the  best  of  his 
knowledge,  or  must  be  otherwise  proved  by  affidavit  to  the 
satisfaction  of  the  court;  and  the  court  may  thereupon,  in 
such  case  or  proceeding  by  its  order,  dispense  with  the  an- 
nexing to  such  consent  of  the  original  specialties  or  other 
written  securities. 

§  2162.  The  petitioner  must  annex  to  his  x)etition  a 
schedule,  containing : 

1.  A  full  and  true  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor, 
if  it  is  known  ;  or,  if  it  is  not  known,  a  statement  of  that 
fact. 

8.  A  statement  of  the  sum  which  he  owes  to  each  cred- 
itor, and  the  nature  of  each  debt  or  demand,  whether 
arising  on  written  security,  on  account,  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his 
indebtedness  to  each  creditor,  and  the  place  where  the  in- 
debtedness accrued. 

6.  A  statement  of  any  existing  judgment,  mortgage,  or 
collateral  or  other  secunty,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law 
or  in  equity,  of  the  incumbrances  existing  thereon,  and  of 
all  the  books,  vouchers,  and  securities,  relating  thereto. 

(X,  §  2168.  An  affidavit,  in  the  following  form,  subscribed 

[H^  U     *°    taken  by  the  petitioner  before  the  county  judge,  or,  in 

^  «         the  city  of  New  York,  before  the  judge  holding  the  tenn 
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of  the  court,  at  which  the  order  specified  in  the  next  section 
18  made,  must  be  annexed  to  the  schedule : 

"I, ,  do  swear  '*  (or  *•  affirm ",  as  the  case  may  be,) 

"  that  the  matters  of  fact,  stated  in  the  schedule  hereto 
annexed,  are,  inaU  respects,  Just  and  true;  that  I  have  not, 
at  any  time  or  in  any  manner  whatsoever,  disposed  of  or 
made  over  any  part  of  my  property,  not  exempt  by  express 
provision  of  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion, for  the  future  benefit  of  myself  or  my  family,  or  dis- 
posed of  or  made  over  any  part  of  my  property,  in  order  to 
defraud  any  of  my  creditors ;  that  I  have  not,  in  any  in- 
stance, created  or  acknowledged  a  debt  for  a  greater  sum 
than  I  honestly  and  truly  owed ;  and  that  I  have  not  paid, 
secured  to  be  paid,  or  m  any  way  compounded  with,  any 
of  my  creditors,  with  a  view  fraudulently  to  obtain  the 
prayer  of  my  petition. 

§  2164.  The  petition  and  other  papers,  specified  in  the 
foregoing  sections  of  this  article,  must  be  presented  to  the 
court,  and  filed  with  the  clerk.  The  court  must  thereupon 
make  an  order,  requiring  all  the  creditors  of  the  petitioner 
to  show  cause  before  it,  at  a  time  and  place  therein  speci- 
fied, why  an  assignment  of  the  insolvent's  property  should 
not  be  made,  and  he  be  thereupon  discharged  from  his 
debts,  as  prescribed  in  this  article ;  and  directing  that  the 
order  be  published  and  served,  as  prescribed  in  the  next 
section. 

g  2166.  [Am'd  1890.]  The  order  must  be  published 
and  served  in  the  following  manner : 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  pub- 
lished in  a  newspaper,  designated  in  the  order,  published  in 
the  county ;  and  also,  if  one-fourth  part  of  the  insolvent's 
debts  accrued  or  are  due  to  creditors  residing  in  the  city  of 
New  York,  in  a  newspaper  published  in  that  city,  designated 
in  the  order.  The  publication  must  be  made  at  least  once 
in  each  of  ten  weeks,  immediately  preceding  the  day  in 
which  cause  is  to  be  shown,  unless  all  the  creditors  reside 
within  one  hundred  miles  of  the  place  where  cause  is  to  be 
shown,  in  which  case  the  publication  must  be  made  at  least 
once  in  each  of  the  six  weeks,  immediately  preceding  that 
dav. 

2.  The  petitioner  must  also  serve  upon  each  creditor,  re-  80Him,B0i^ 
siding  within  the  United  States,  whose  place  of  residence  is 

known  to  him,  a  copy  of  the  order  to  show  cause,  either 
personallv,  at  least  twenty  days  before  the  day  when  cause 
b  to  be  shown,  or  by  depositing  it,  at  least  forty  days  before 
that  day,  in  the  post-office,  inclosed  in  a  postpaid  wrapper, 
addressed  to  the  creditor  at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner  a  copy  of 
the  order  must  be  served  upon  the  Attorney-General,  who 
must  represent  the  State  in  the  subsequent  proceedings. 

§  8 1 66.  On  the  day  specified  in  the  order,  and  be'tore  any  ^  :  o  .- 
Other  proceedings  are  taken  in  the  matter,  the  petitioner 
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must  present  to  the  court  and  file  with  the  clerk,  proof,  to 
the  satisfaction  of  the  court,  that  the  order  has  been  pub- 
lished and  served,  as  prescribed  in  the  last  section ;  and 
thereupon,  on  the  same  day,  or  upon  the  day  to  which  the 
hearing  is  adjourned,  the  court  must  hear  the  allegations 
and  proofs  of  the  parties  appearing.  Proof  of  personal 
service  of  a  copy  of  the  order  upon  any  person,  must  be 
made,  in  like  manner  as  pro®f  of  personal  service  of  a  sum- 
mons, in  an  action  brought  in  the  supreme  court. 

§  2167.  Where  the  insolvent's  discharge  is  opposed,  the 
court  may  direct  the  special  proceeding  to  be  placed  upon 
the  calendar  for  trial.  In  that  case,  the  parties  must  ap- 
pear, and  the  proceedings  are  the  same,  as  in  an  action,  ex- 
cept as  otherwise  prescribed  in  this  article  ;  and  costs,  as  in 
an  action,  except  for  proceedings  before  notice  of  trial,  may 
be  awarded  to  either  party,  in  the  discretion  of  the  court. 

§  8168.  In  order  to  entitle  a  creditor  to  oppose  the  dis- 
charge of  the  insolvent,  he  must,  on  the  day  fixed  to  show 
cause,  or  at  such  other  time  as  the  court  directs,  file 
with  the  clerk  a  specification  of  his  objections ;  and 
he  may  then,  but  not  afterwards,  demand  a  trial,  by 
a  jury,  of  the  questions  of  fact  arising  thereupon. 
If  a  trial  by  a  jury  is  not  then  demanded,  the 
questions  of  fact  must  be  tried  by  the  court,  without  a  jury. 
Where  one  or  two  or  more  opposing  creditors  demands  a 
trial  by  a  jury,  all  the  material  questions  of  fact,  arising 
upon  the  objections  of  all  the  cr^itors,  must  be  tried  in 
like  manner,  and  at  the  same  time.  The  court  may,  in  its 
discretion,  direct  the  questions  to  be  settled,  and  plainly 
stated,  in  an  order,  as  where  an  order  is  made  by  the 
supreme  court,  in  an  action  pending  therein,  for  the  triid 
of  questions  of  fact  by  a  jury. 

§  2 1 69.  Where  the  name  of  an  opposing  creditor  does  not 
appear  in  the  schedule,  he  must  file,  with  the  specification 
of  his  objections,  proof,  by  affidavit,  that  he  is  a  creditor  ; 
and,  if  his  debt  is  not  set  forth  in  the  schedule,  he  mast 
also  file  his  affidavit,  to  the  effect  specified  in  subdivision 
first  and  second  of  section  two  thousand  one  hundred  and 
sixty  of  this  act, 

§  2170.  There  shall  be  but  one  trial  by  Jurjr.  If  the 
jurors  cannot  agree,  after  being  kept  together  tor  auch  a 
time  as  the  court  deems  reasonable,  the  court  must  dis- 
charge them,  and  determine  the  questions  of  fact,  or  those 
questions  as  to  which  the  jurors  have  not  agreed,  upon  the 
evidence  taRen  before  the  jury,  as  if  a  jury  had  not  been 
demanded. 

§2171.  Where  the  petitioner's  wife  resides  without  the 
State,  the  court,  or  a  judge  thereof  out  of  court,  may,  upon 
the  application  of  any  creditor,  make  an  order,  requiring 
the  petitioner  to  bring  his  wife  before  the  court,  at  the  hear- 
ing or  trial,  to  the  end  that  she  may  be  examined  as  a  wit- 
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ness.  A  copy  of  the  order  must  be  persoaally  served  upon 
the  petitiouer,  at  least  three  weeks  before  the  hearing.  If 
it  appears,  upon  the  hearing,  that  service  could  not,  with 
due  diligence,  be  so  made,  in  consequence  of  the  petitioner's 
sickness  or  absence,  the  court  may,  in  its  discretion,  adjourn 
the  hearing  or  trial,  and  prescribe  the  time  and  manner  of 
service  of  the  order  for  the  adjourned  day*  If,  after  dUd 
service,  the  petitioner's  Wife  does  not  attend  At  the  time  and 
place  appointed,  the  petitioner  is  not  entitled  to  his  dis* 
charge,  unless  he  proves,  to  the  satisfaction  of  the  court,  by 
his  affidavit,  or  upon  his  oral  examination,  or  otherwisci 
that  he  was  unable  to  procure  her  attendance. 

§  8178.  At  the  hearing  or  trial,  the  petitioner  must  be 
examined  tmder  oath,  at  the  instance  of  any  creditor,  touch- 
ing his  property  or  debts,  or  any  other  matter  stated  in  his 
schedule,  or  any  changes  that  have  occurred  in  the  situation 
of  his  property,  since  the  making  of  the  schedule  ;  and  par- 
ticularly whether  he  has  collected  any  debts  or  demands,  or 
made  any  transfers  of,  or  otherwise  affected,  his  real  or  per- 
sonal property.  Any  creditor  may  contradict  or  impeach, 
by  other  competent  evidence,  the  testimony  of  the  insolvent, 
or  of  his  wife. 

§  8 1 78.  In  either  of  the  following  cases,  the  petitioner 
is  not  entitled  to  a  discharge  : 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that, 
after  making  the  schedule  annexed  to  his  petition,  he  has 
collected  a  debt  or  demand,  or  transferred,  absolutely,  con- 
ditionally, or  otherwise,  any  of  his  property,  not  exempt  by 
law  from  levy  and  sale  by  virtue  of  an  execution,  and  he 
neglects  or  refuses  forthwith  to  pay  over  to  the  clerk,  the 
full  amoimt  of  all  debts  and  demands  so  collected,  and  the 
full  value  of  all  property  so  transferred,  except  so  much  of 
the  money,  and  of  the  value  of  the  property,  as  appears  to 
have  been  necessarily  expended  by  him  for  the  support 
of  himself  or  his  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner, 
within  two  years  before  presenting  the  petition,  has,  in  con- 
templation of  his  becoming  insolvent,  or  of  his  petitioning 
for  his  discharge,  or  knowing  of  his  insolvency,  made  an 
assignment,  sale,  or  transfer,  either  absolute  or  conditional, 
of  any  of  his  property,  or  of  any  interest  therein,  or 
confessed  a  judgment,  or  given  any  security,  with  a  view 
of  giving  a  preference  to  a  creditor  for  an  antecedent  debt. 

§  2 1 74.  An  order,  directing  the  execution  of  an  assign- 
ment, must  be  made  by  the  court,  where  it  appears,  by  the 
verdict  of  the  jury  ;  or,  if  a  jury  has  not  been  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  ina- 
bility to  agree,  where  it  satisfactorily  appears  to  the  court ; 
as  follows : 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the 
consenting  creditors,  in  sums  which  amount,  in  the  aggre- 
gate, to  two  thirds  of  all  the  debts,  which  the  petitioner 
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o^ed,  at  the  time  of  presenting  his  petition,  to  creditors 
residing  within  the  United  Stat&«>. 

2.  That  he  has  hoiftetly  and  fairly  given  a  true  accoumt 
ot  his  property. 

8.  That  he  has,  in  all  things,  conformed  to  the  matters 
Inquired  of  him  by  this  article. 

§  8176.  The  order  must  designate  one  or  more  trustees, 
residents  of  the  State ;  and  must  direct  the  petitioner  to 
execute,  to  him  or  them,  an  assignment  of  all  his  property, 
at  law  or  in  equity,  in  possession,  reversion,  or  remainder, 
excepting  only  so  much  thereof,  as  is  exempt  by  law  from 
levy  and  sale,  by  virtue  of  an  execution.  The  assignment 
must  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recordea  in  the  county,  and  must  be  re- 
corded in  the  clerk's  office  of  the  county.  Where  it  appears, 
from  the  schedule  or  otherwise,  that  real  property  will  pass 
thereby,  it  must  be  recorded  also  as  a  deed,  in  the  proper 
office  for  recording  deeds,  of  each  county  where  the  real 
property  is  situated, 

§  8176.  The  trustee  or  trustees  may  be  nominated  by  a 
majority  in  amount  of  the  consenting  creditors.  If  no  per- 
son is  so  nominated,  one  or  more  persons  must  be  appointed 
bv  the  court  for  the  purpose.  The  nomination  may  be  in- 
cluded in  the  consent,  or  made  in  a  separate  paper,  or  orally 
upon  the  hearing  or  trial,  and  entered  in  the  nunutes. 

§  8177.  The  assignment  vests  in  the  trustee  or  trustees 
all  the  petitioner's  interest,  legal  or  equitable,  at  the  time  of 
its  execution,  in  any  real  or  personal  property,  not  exempt 
by  law  from  levy  and  sale  by  virtue  of  an  execution ;  and 
any  contingent  interest  which  may  vest  within  three  years 
tiiereafter.  Wlien  a  contingent  interest  so  vests,  it  passes  to 
the  trustee,  in  the  same  manner  as  it  would  have  vested  in 
the  petitioner,  if  he  had  not  made  an  assignment. 

§  8178.  Upon  the  production  by  the  petitioner  of  a  cer- 
tificate of  the  trustee  or  trustees,  duly  acknowledged  oi- 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  re* 
corded  in  the  county,  to  the  effect,  that  the  insolvent 
has  assigned,  for  the  benefit  of  all  his  creditors,  all  his 
property  so  directed  to  be  assigned,  and  all  the  books, 
vouchers,  and  papers  relating  thereto,  and  that  he  has 
delivered  so  much  thereof  as  is  capable  of  delivery ;  and 
also  of  a  certificate  of  the  county  clerk,  that  the  assignment 
has  been  duly  recorded  in  his  office ;  the  court  muse  grant 
to  the  insolvent  a  discharge  from  his  debts,  which  has  the 
effect  declared  in  the  following  sections  of  this  article. 

§8179.  If  a  trustee  refuses  or  neglects,  ui)on  payment 
or  tender  by  the  petitioner  of  the  expense  of  so  doing,  to 
execute  or  acknowledge  a  certificate,  as  prescribed  in  tke 
last  section,  or  to  cause  the  assignment  to  be  recorded,  a* 
therein  prescribed,  the  court,  upon  proof  by  affidavit  of  the 
facts,  must  make  an  order,  requiring  the  trustee  to  show 
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caufie,  at  a  time  and  place  therein  specified,  why  the  peti- 
tioner should  not  be  discharged,  notwithstanding  his  neglect 
or  refusal ;  and  why  the  trustee's  appointment  should  not 
be  revoked. 

§  2180.  If,  upon  the  return  of  the  order,  it  appears  that 
the  assignment  has  been  duly  executed,  and  that  the  peti- 
tioner has  duly  delivered  ail  his  property  directed  to  be 
assigned,  and  all  the  books,  vouchers,  and  papers  relating 
tiiereto,  which  are  capable  of  delivery,  the  court  may, 
either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding 
the  neglect  or  refusal  of  the  trustee  ;  or 

2.  Make  an  order,  revoking  the  appointment  of  the 
trustee.  Upon  the  entry  of  such  an  order,  the  powers  of 
the  trustee,  and  his  interest  in  the  assigned  property,  cease. 
If  there  is  no  other  trustee,  the  court  must,  by  the  same  or 
another  order,  appoint  one  or  more  new  trustees.  Such  an 
appointment  has  the  same  effect,  as  if  the  person  or  persons 
80  appointed  were  named  as  trustees  in  the  original  assign- 
ment. 

» 

tSlSl.  The  discharge,  and  the  petition,  affidavits, 
ers,  schedule,  and  other  papers,  upon  which  the  dis- 
charge is  granted,  exclusive  of  the  minutes  of  testimony, 
must  be  recorded  in  the  clerk's  office  of  the  county,  withm 
three  months  after  the  discharge  is  granted.  In  default 
thereof,  the  discharge  becomes  moperative,  from  and  after 
that  time.  The  original  discharge,  the  record  thereof,  or  a 
transcript  of  the  record  duly  authenticated,  is  conclusive 
evidence  of  the  proceedings  and  facts  therein  contained. 
The  other  papers  specified  in  this  section,  the  record  there- 
of, or  a  transcript  of  the  record  duly  authenticated,  are  pre- 
sumptive evidence  of  the  proceedings  and  facts  therein  con- 
tained. 

§8188.  [Am'dieSS.]  Except  as  prescribed  in  the  next  l«iN.r.Ml 
two  sections,  a  discharge,  granted  as  prescribed  in  this 
article,  exonerates  and  discharges  the  petitioner  from  every 
debt  due  at  the  time  when  he  executed  his  assignment,  in- 
cluding a  debt  contracted  before  that  time,  though  payable 
afterward,  and  from  every  liability  incurred  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  the  assignment,  or  incurred  by  him  in  consequence 
of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether 
the  payment  is  made  before  or  after  the  execution  of  the 
assignment.  At  any  time  after  one  year  has  elapsed,  since 
the  recording  of  the  discharge,  and  the  petition,  affidavits, 
orders,  schedule  and  other  papers  upon  which  the  discharge 
was  granted,  as  prescribed  in  section  twenty-one  himdr^ 
and  eighty-one  of  this  act,  the  petitioner  may  apply,  upon 
proof  of  his  discharge,  to  the  court  in  which  a  judgment 
shall  have  been  rendered  against  him,  for  an  order  directing 
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the  jiidgm^it  to  be  canceled  and  discharged  of  record.  If 
'  it  appears  that  he  has  been  discharged  from  th^  payment  of 
that  judgihent,  an  oirder  Inust  be  mad#  accorainglv,  and 
thereupon  the  61erk  inust  cancel  and  discharge  the  docket 
thereof,  ad  if  the  proper  Satisfaction  piece  of  the  judgment 
was  filed;.  Notice  Of  the  application,  accompanied  with 
€!§pie^  of  the  papers  upon  which  it  is  made,  must  be  given 
io  the  judgment  creditor,  unless  his  written  consent  to  the 
granting  of  the  order,  with  satisfactory  proof  of  the  execu- 
tion thereof,  and  if  he  is  not  the  parly  in  whose  favor  the 
judgment  was  rendered,  that  he  is  the  owner  thereof,  is 
presented  to  the  court  upon  the  application. 

§  S183.  In  either  of  the  following  cases,  such  a  dis- 
charge does  not  affect  a  debt  or  liability,  founded  upon  & 
contract,  imless  it  was  owing,  when  the  petition  was  pre- 
sented, to  a  resident  of  the  State  ;  or  the  creditor  has  execu- 
ted a  consent  to  the  discharge ;  or  has  appeared  in  the  pro- 
ceedings ;  or  has  received  a  dividend  from  the  trustee : 

1.  Where  the  contract  was  made  with  a  person,  not  & 
resident  of  the  State, 

2.  Where  it  was  made  and  to  be  performed  without  the 
State. 

3.  Where  the  creditor  was  not,  at  the  time  of  the  dis*- 
charge,  a  resident  of  the  State. 

§  8184.  Such  a  discharge  does  not  affect : 

1.  A  debt  or  duty  to  the  United  States ;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  re- 
ceived or  collected  by  any  person  as  a  public  officer,  or  in 
a  fiduciary  capacity,  or  a  cause  of  action  specified  in  section 
one  thousand  nine  hundred  and  sixty-nine  of  this  act,  or  a 
judgment  recovered  upon  such  a  cause  of  action. 

Except  as  prescribed  in  tiiis  section,  the  discharge  exon- 
erates, the  petitioner  from  a  debt  or  other  liability  to  the 
State,  in  Hke>  manner  and  to  the  same  extent,  as  from  a  debt 
^r  liability  to  an  individual. 

§  8185.  If,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  under  arrest,  by  virtue  of  an  execution 
against  his  person  issued,  or  an  order  of  arrest  made,  in  an 
action  or  special  proceeding,  founded  upon  a  debt  or  liabil- 
ity from  which  he  is  discharffed,  as  described  in  the  fore- 
going sections  of  this  article,  he  must  be  released  from  the 
arrest,  upon  producing  to  the  officer  his  discharge,  or  a 
certified  copy  of  the  record  thereof.  If  the  adverse  party 
wishes  to  test  the  validity  of  the  discharge,  he  may  procure 
a  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued, 
as  the  case  requires. 

§  2186.  [Am'd  1890.]  A  discharge,  granted  as  pre- 
scribed in  this  article,  is  void,  in  either  of  the  following 
cases  : 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the 
affidavit  annexed  to  his  petition  or  schedule,  or  upon  his 
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examination,  in  relation  to  any  materia?  facti,  tflfyncerauig 
his  property  or  his  debts,  or  to  any  other  daHefial  fact, 

2.  Where,  after  presenting  his  petitionyie  sells,  or  in  any 
way  transfers  or  assigns,  any  of  his  pTOperty,  or  collects 
any  debt  or  demand  owing  to  him.  and  does  not  give  a  just 
and  true  account  thereof,  upon  the  hearing  or  trial,  and 
does  net  pay  the  money  so  collected,  or  the  value  of  ths 
property  so  sold,  transferred,  or  assigned,  as  prescribed  in 
tills  article. 

3.  Where  he  secretes  any  pari;  of  his  property,  or  a  book, 
voucher,  or  paper  relating  thereto,  with  intent  to  defraud 
his  creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any 
creditor,  or  the  sum  owing  to  any  creditor,  or  fraudulently 
misstates  such  a  sum. 

5.  Where,  in  order  to  obtain  his  discharge  he  procures 
any  person  to  become  a  consenting  creditor,  wilfully,  inten- 
tionally and  knowingly,  for  a  sum  not  di»e  from  him  to 
that  x>erson  in  good  faith,  or  for  a  sum  greater  than  that 
for  which  the  holder  of  a  demand,  purchased  or  assigned, 
is  deemed  a  creditor,  as  prescribed  in  this  article. 

6.  Where  he  pays,  or  consents  to  the  payment  of,  any 
portion  of  the  debt  or  demand  of  a  creditor,  or  grants  or 
consents  to  the  granting  of  any  gift  or  reward  to  a  creditor, 
upon  an  express  or  implied  contract,  trust,  or  understand- 
ing, that  the  creditor  so  paid  or  rewarded  should  be  a  con- 
senting creditor,  or  should  abstain  or  desist  from  opposing 
the  discharge. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary 
to  the  true  intent  of  this  article. 

§  8187.  Where  a  person,  who  has  been  discharged  as 
prescribed  in  this  article,  is  afterwards  arrested  by  virtue  of 
an  order  of  arrest  made,  or  an  execution  issued,  in  an  ac- 
tion founded  upon  a  debt  or  liability  from  which  he  is  so 
discharged,  the  adverse  party  may  oppose  his  application  to 
be  released  from  the  arrest,  by  proof,  by  affidavit,  of  any 
cause  for  avoiding  the  discharge,  for  want  of  jurisdiction, 
or  as  specified  in  the  last  section.  If  such  a  cause  is  estab- 
lished, the  application  must  be  denied. 

ARTICLE  SECOND. 

EXEBiPTIOK  FBOM  AbREST,  OB  DiSCHABGE  FBOM  ImFBIS- 
ONMENT,  OP  AN  INSOLVENT  DbBTOB. 

I  2188.  Who  may  he  exempted,       %  2196.  When    discharge    to    he 
and  hy  what  court.  granted  ;  e£Fect  thereof. 

2189.  Contents  of  petition.  2196.  Discharge  to  be  recorded, 

2190.  Petitioner's  schedole.  etc. 

2191.  His  affidavit.  2197.  Petitioner  to  be  released 

2192.  Order  to  show  cause.  from  imprisonment. 
2198.  Hearing,  etc.  2198.  Debts  not  a£Fected,  etc. 
2194.  Order    directing    assign-  2199.  Discharge,  when  void. 

ment;  assignment  par- 
saant  thereto. 

§  2188.     [Am*d  1896,  amendment  io  take  effed  January  1,  $  ii64.  ccni> 
1896.]    An  iDSolvent  debtor  may  be  exempted  from  arresti  boI.  Act 


162  DEBTOR'S  DISCHaROE.       §§  2189-2192 

or  discharged  from  imprisonmeDt,  as  prescribed  in  this  ar- 
ticle. For  thiit  purpose,  he  must  apply,  by  petition,  to  the 
county  court  of  the  county  in  which  he  resides,  or  is  impri- 
soned; or^  if  he  resides  or  is  ituprisoned  in  the  city  of  New 
York,  to  the  supreme  court.  A  pers  tn  who  has  been  admit- 
ted to  the  jail  liberties,  is  deemed  to  be  imprisoned,  within 
the  meaning  of  this  article. 

§  8189.  The  petition  must  be  in  writing;  it  must  be 
signed  by  the  insolvent,  and  specify  his  residence,  and  also, 
if  he  is  in  prison,  the  county  in  which  he  is  imprisoned,  and 
the  cause  of  his  imprisonment.  It  must  set  forth,  in  sub- 
stance, that  he  is  unable  to  pay  all  his  debts  in  full ;  that 
he  is  willing  to  assign  his  property  for  the  benefit  of  all  his 
creditors,  and  in  all  other  respects  to  comply  with  the  pro- 
visions of  this  article,  for  the  purpose  of  being  exempted 
from  arrest  and  imprisonment,  as  prescribed  therein  ;  and 
it  must  pray,  that  upon  his  so  doing,  he  may  thereafter  be 
exempted  from*  arrest,  by  reason  of  a  debt,  arising  upon  a 
contract  previously  made ;  and  also,  if  he  is  imprisoned, 
that  he  ma^  be  discharged  from  his  imprisonment.  It 
must  be  veiified  by  the  affidavit  of  the  insolvent,  annexed 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to 
the  effect,  that  the  petition  is  in  all  respects  true  in  matter 
of  fact 

g  8190.  The  petitioner  must  annex  to  his  petition,  a 
schedule,  in  all  respects  similar  to  that  required  of  an  in- 
solvent, as  prescribed  in  section  two  thousand  one  hundred 
and  sixty-two  of  this  act. 

^2191*  [Am*dlS95,  amendment  to  take  effect  January  1, 
1896.]  An  affidavit  in  the  following  form,  subscribed  and 
taken  by  the  petitioner,  before  the  county  judge,  or,  in  the 
city  of  New  York,  before  a  justice  of  the  supreme  court,  must 
be  annexed  to  the  schedule: 

"  I, ,  do  swear"  (or  **  affirm,"  as  the  case  may  be  ) 

**that  ihe  matters  of  fact,  stated  in  the  schedule  hereto  an- 
nexed, are,  in  all  respects,  just  and  true;  that  I  have  not,  at 
any  time  or  in  any  manner  w^hat soever  disposed  of  or  made 
over  any  part  of  my  property,  not  exempt  by  express  provi- 
sion of  law  from  levy  and  sale  by  virtue  of  an  execution,  for 
the  future  benefit  of  myself  or  my  family,  or  disposed  of  or 
made  over  any  part  of  my  property  in  order  to  defraud  any 
of  my  creditors;  and  that  I  have  not  paid,  secured  to  be  paid, 
or  in  any  way  compounded  with,  any  of  my  creditors,  with 
a  view  that  they  or  any  of  them  should  abstain  from  oppos- 
ing my  discharge," 

§  8192.  The  petition,  and  the  papers  annexed  thereto, 
must  be  presented  to  the  court,  and  filed  with  the  clerk. 
The  court  must  thereupon  make  an  order,  requiring  all  the 
creditors  of  the  petitioner  to  show  cause  before  it,  at  a  time 
and  place  therein  specified,  why  the  praypr  of  the  petitioner 
should  not  be  granted  ;  and  directing  that  the  order  be 
published  and  served,  in  the  manner  prescribed  in  section 
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two  thousand  one  hundred  and  sixty-five  of  this  act,  for 
the  publication  and  service  of  an  order,  made  as  therein 
prescribed. 

§  2193.  The  provisions  of  sections  two  thousand  one 
hundred  and  sixty-six,  two  thousand  one  hundred  and 
sixty-seven,  two  thousand  one  hundred  and  sixty-eight, 
two  thousand  one  hundred  and  sixty-nine,  two  thousand 
one  hundred  and  seventy,  two  thousand  one  hundred  and 
seventy-two,  and  two  thousand  one  hundred  and  seventy- 
three  of  this  act,  apply  to  a  special  proceeding,  taken  as 
prescribed  in  this  article. 

§  2 1 94.  An  order,  directing  the  execution  of  an  assign- 
ment, must  be  made  by  the  court,  where  it  appears,  by  the 
verdict  of  the  jury,  or,  if  a  jury  has  not  been  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  in- 
ability to  agree,  where  it  satisfactorily  appears  to  the  court, 
as  follows : 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

8.  That  he  has  not  been  guilty  of  any  fraud  or  conceal- 
ment, in  violation  of  the  provisions  of  this  article. 

4.  That  he  has.  in  all  things,  conformed  to  the  matters 
required  of  him  by  this  article. 

The  provisions  of  sections  two  thousand  one  hundred 
and  seventy-five,  two  thousand  one  hundred  and  seventy- 
six,  and  two  thousand  one  hundred  and  seventh-seven  of 
this  act  apply  to  the  order  prescribed  in  this  section,  and  to 
the  assignment  made  in  pursuance  thereof,  except  that  the 
trustee  or  trustees  must  be  nominated,  as  well  as  appointed, 
by  the  court. 

§2196.  Upon  the  production  by  the  petitioner,  of  the 
certificates  of  the  trustee  or  trusters,  and  the  county  clerk, 
to  the  effect  prescribed  in  section  two  thousand  one  hundred 
and  seventy-ei^ht  of  this  act,  the  court  must  grant  to  the 
petitioner  a  discharge,  declaring  that  the  petitioner  is  for- 
ever thereafter  exempted  from  arrest  or  imprisonment,  by 
reason  of  any  debt  due  at  the  time  of  making  the  assign- 
ment, or  contracted  before  that  time,  though  payable  after- 
wards ;  or  by  reason  of  any  liability  incurred  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing,  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  the  assignment ;  or  in  consequence  of  the  payment, 
by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  the  payment 
18  made  before  or  after  the  execution  of  the  assignment, 
with  the  exceptions  specified  in  section  two  thousand  two 
hundred  and  eighteen  of  this  act.  The  discharge  shall 
have  the  effect  therein  declared,  as  prescribed  in  this  sec- 
tion. 

§  8196.  The  provisions  of  section  two  thousand  one 
hundred  and  eighty-one  of  this  act  apply  to  the  discharge, 
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and  to  the  petition  and  other  papers  upon  which  it  was 
granted. 

§  2197.  If,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  imprisoned,  by  virtue  of  an  execution 
against  his  person  issued,  or  of  an  order  of  arrest  made,  in 
an  action  or  special  proceeding  founded  upon  a  debt, 
liability,  or  judgment,  as  to  which  be  is  exempted  from 
arrest  or  imprisonment,  as  prescribed  in  the  last  section 
but  one.  the  officer  must  forthwith  release  him,  on  produc- 
tion of  the  discharge,  or  a  certified  copy  of  the  record 
thereof. 

§  8198«  A  debt,  demand,  judgment,  or  decree,  against 
an  insolvent,  discharged  as  prescribed  in  this  article,  is  not 
affected  or  impaired  by  the  discharge;  but  it  remains  valid 
and  effectual,  against  all  his  property,  acquired  after  the 
execution  of  the  assignment.  The  lien,  acquired  by  or 
under  a  judgment  or  decree,  upon  any  property  of  the  in- 
solvent, IS  not  affected  by  the  discharge. 

§  8199.  A  discharge,  panted  to  an  insolvent  as  pre- 
scribed in  this  article,  is  void,  in  the  same  cases,  so  far  as  they 
are  applicable,  in  which  a  discharge,  granted  as  prescribea 
in  article  first  of  this  title,  is  therein  declared  to  be  void  ; 
and  the  validity  of  such  a  discharge  may  be  tested  in  the 
same  manner. 

ARTICLE  THIRD. 

dischabgb  of  an  imprisoned  judgment  debtor  from 

Imprisonment. 

S  SSOO.  Who  may  be  dischaiged.         §  2211.  ABsignment ;  effect  there- 

2201.  To  what  court  application  of. 

to  be  made.  8212.  Discharge  ;   when   to  be 

2202.  When  petition  may  he  pre-  granted. 

sented.  2218.  Petitioner's  property  stiU 

2203.  Contents     of     petition ;  liable. 

schedule.  2*214.  When  creditor  may  irane 

2204.  AffLdavit  of  petitioner.  new  execution  against 
g205.  Notice  to  creditors.  person. 

2206.  Id. ;  when  service  cannot  2216.  Powers  and  duties  of  trns- 

be  made.  tee. 

2207.  Id. ;  when  State  a  creditor.  22 16.  Cred ilor mav  notify  debtor 
2206.  Proceedings  on  piesenta-  to  apply  for  discharge. 

tion  of  petition.  2217.  Effect  of  failure  so  to  ap- 

2200.  Adjournment.  ply^ 

2210.  Proceedings  on  adjourned  2^18.  Debtor  to  United  States, 

day.  etc.,    not  to    be    dis- 

charjred. 

S 1164,  Con-  §  8800.  A  person,  imprisoned  by  virtue  of  an  execution 
sol.  Act  to  collect  a  sum  of  money,  issued  in  a  civil  action  or  special 
proceeding,  may  be  discharged  fi*om  the  imprisonment,  as 
prescribed  in  this  article.  A  person  who  has  been  admitted 
to  the  jail  liberties,  is  deemed  to  be  imprisoned,  within  the 
meaning  of  this  article. 

§1164,  Con-       §2201*  [Amd  1895,  amendment  to  take  effect  January  I, 

sol.  Act.        1896.]    Application  for  snob  a  discharge  must  be  made  by 

89  Hun,  27.     petition,  addressed  to  the  court  from  which^  the  execation 

issued;  or  to  the  county  court  of  the  county  in  which  he  is 
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imprisoned;  or  if  he  is  imQxisoned  in  the  oily  of  Newr  York, 
to  the  snpreme  court. 

§  2208.  A  person  so  imprisoned  may  apply  for  such  a  dis- 
charge, at  any  time ;  unless  the  sum,  or,  where  he  is  im- 
prisoned hy  virtue  of  two  or  more  executions,  the  aggregate 
of  the  sums, for  which  he  is  imprisoned,  exceeds  five  hundred 
dollars  ;  in  which  case,  he  cannot  present  such  a  petition, 
until  he  has  been  imprisoned,  by  virtue  of  the  execution  or 
executions,  for  at  least  three  months. 

g  8203.  The  petition  must  be  in  writing;  it  must  be  signed 
by  the  petitioner;  and  it  must  state  the  cause  of  his  impris-  "^  ^^^^'  *^' 
onment,  by  setting  forth  a  copy,  or  the  substance,  of  the 
execution,  or,  if  there  are  two  or  more  executions,  of  each 
of  them.  The  petitioner  must  annex  thereto,  and  present 
therewith,  a  schedule,  containiij^  a  just  and  true  account 
of  all  his  property,  and  of  all  charges  affecting  the  aame ; 
as  the  property  and  charges  existed  at  the  time  when  he 
was  first  imprisoned,  and  also  as  they  exist  at  the  time 
when  the  petition  is  prepared;  together  with  a  just  and  true 
account  of  all  deeds,  securities,  books,  vouchers,  and  papers, 
relating  to  the  property,  and  to  the  charges  thereupon. 

§  8204.  An  affidavit,  in  the  following  form,  subscribed   114N.T.ai 
and  taken  by  the  petitioner,  on  the  day  of  the  presentation 
of  the  petition,  must  be  annexed  to  the  petition   and 
schedule : 

*'  I, ,  do  swear"  (or  "  affirm,"  as  the  case  may  be,) 

*'  that  the  matters  of  fact,  stated  in  the  petition  and  sched- 
ule hereto  annexed,  are,  in  all  respects,  just  and  true ;  and 
that  I  have  not,  at  any  time  or  in  any  manner  whatsoever, 
disposed  of  or  made  over  any  part  oi  my  property,  not  ex- 
empt by  express  provision  oi  law  from  levy  and  sale  by 
virtue  of  an  execution,  for  the  future  benefit  of  myself  or 
my  family,  or  disposed  of  or  made  over  any  part  of  my 
property,  with  intent  to  injure  or  defraud  any  of  my  cred- 
itors." 

§  2206.  At  least  fourteen  days  before  the  petition  is  pre- 
sented, the  petitioner  must  serve,  upon  the  creditors  in  each 
execution,  by  virtue  of  which  he  is  imprisoned,  a  copy  of 
the  petition,  and  of  the  schedule  ;  together  with  a  wntten 
notice  of  the  time  when,  and  place  where,  they  will  be 
presented.  If,  by  reason  of  changes  occurring  after  the 
service,  it  is  necessary,  before,  presenting  the  petition  and 
schedule;  to  correct  any  statement  contained  in  the  sched- 
ule, the  correction  may  be  made  by  a  supplemental  sched- 
ule, a  copy  of  which  need  not  be  served,  imless  the  court 
so  directs. 

§  8206.  The  papers,  specified  in  the  last  section,  may 
be  served,  either  upon  the  creditor  or  his  representative,  or 
upon  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion ;  and,  in  either  case,  in  the  manner  prescribed  in  this 
act  for  the  service  of  a  paper  upon  ^i^  attorney,  m  an  action 
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in  the  supreme  court.  Where  it  is  made  to  appear,  by 
affidavit,  to  the  satisfaction  of  the  court,  that  service  can- 
not, with  due  diligence,  be  so  made  within  the  State,  upon 
either,  the  court  may  make  an  order,  prescribing  the  mode 
of  service,  or  directing  the  publication  of  a  notice  in  lieu  of 
service,  in  such  a  manner  and  for  such  a  length  of  time,  as 
it  thinks  proper  ;  and  thereupon,  it  may  direct  an  adjourn- 
ment of  the  hearing  to  such  a  time  as  it  thinks  proper. 

§  2S07.  Where  the  State  is  a  creditor,  the  papers  must 
be  served  upon  the  Attorney-General,  who  must  represent 
the  State  in  the  proceediugs. 

7  Miac.  467.  |  2808.  Upon  the  presentation  of  the  petition,  sched- 
ule, and  affidavit  with  due  proof  of  service  or  publicatioD, 
as  prescribed  in  the  last  three  sections,  the  court  must  make 
an  order,  directing  the  petitioserto  be  brought  before  it,  on 
a  day  designated  therein ;  and  on  that  day,  or  on  such  other 
days  as  it  appoints,  the  court  must,  in  a  summary  way,  hear 
the  allegations  and  proofs  of  the  parties.  If  the  court  is 
satisfiea  that  the  petition  and  schedule  are  correct,  and  that 
the  petitioner's  proceedings  are  just  and  fair,  it  must  make 
an  order,  directing  the  petitioner  to  execute,  to  one  or 
more  trustees,  designated  in  the  order,  an  assignment  of 
all  his  property,  not  expressly  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution ;  or  of  so  much  thereof 
as  is  sufficient  to  satisfy  the  execution  or  executions,  by 
virtue  of  which  he  is  imprisoned. 

§  8 809.  Upon  sufficient  cause  being  shown  by  a  cred- 
itor, the  court  may,  from  time  to  time,  adjourn  the  hear- 
ing ;  but  not  to  a  a&j  later  thim  three  months  after  the  pre- 
sentation of  the  petition. 

§  8810.  An  objection  to  a  matter  of  form  shall  not  be 
received  upon  an  adjourned  day  ;  and,  unless  the  opposing 
creditor  satisfies  the  court  that  the  proceedings  on  the  part 
of  the  petitioner  are  not  just  and  fair,  the  court  must  direct 
an  assignment,  as  prescnbed  in  the  last  section  but  one,  and 
must  grant  a  discharge,  as  prescribed  in  the  following  sec- 
tions of  this  article. 

§8811.  The  assignment  must  be  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  and  must  be  recorded  in  the  clerk's  oflice  of 
the  county  where  the  petitioner  is  imprisoned.  Where  it 
appears,  from  the  schedule  or  otherwise,  that  real  property 
will  pass  thereby,  the  assignment  must  also  be  recorded  as 
a  deed,  in  the  proper  office  for  recording  deeds,  of  each 
county  where  the  real  property  is  situated.  The  asdgn- 
ment  vests  in  the  trustee  or  trustees,  for  the  benefit  of  the 
judgment  creditors  in  the  executions,  by  virtue  of  which 
the  petitioner  is  imprisoned,  all  the  estate,  right,  title,  and 
interest  of  the  petitioner  in  and  to  the  property,  so  directed 
to  be  assigned. 

§8818.  Upon  the  production,  by  the  petitioner,  of  satis 
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f actoiy  evidence  that  the  petitioner  has  actually  delivered 
to  the  trustee  or  trustees  all  the  property  so  directed  to  be 
assigned,  which  is  capable  of  delivery ;  or  upon  the  peti- 
tioner's giving  security,  approved  by  the  court,  for  the 
future  delivery  thereof ;  the  court  must  make  an  order, 
discharging  the  petitioner  from  imprisonment,  by  virtue  of 
each  execution,  specified  in  his  petition.  The  sheriff,  upon 
being  served  with  a  certified  copy  of  the  order,  must  dis- 
charge the  petitioner  as  directed  therein,  without  any  deten- 
tion on  account  of  fees. . 

§  2S13.  Notwithstanding  such  a  discharge,  the  judg- 
ment creditor  in  the  execution  has  the  same  remedies, 
against  the  property  of  the  petitioner,  for  any  sum  due  upon 
his  judgment,  which  he  had  before  the  execution  was 
issued  ;  but  the  petitioner  shall  not,  except  as  is  otherwise 
specially  prescribed  in  the  next  section,  be  again  imprisoned 
by  virtue  of  an  execution  upon  the  same  judgment,  or 
arrested  in  an  action  thereupon. 

§  SS14.  If  the  petitioner  is  convicted  of  perjury,  com- 
mitt^  in  any  of  the  proceedings  upon  his  i)etition,  any 
judgment  creditor,  by  virtue  of  whose  execution  he  was 
imprisoned,  may  issue  a  new  execution  against  his  person. 

§  2S15.  The  trustee  must  collect  the  demands,  and  sell 
the  other  property  assigned  to  him.  He  must  apply  the 
proceeds  thereof,  after  deducting  his  commissions  and  ex- 
penses allowed  by  law,  as  follows  : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprison- 
ment and  discharge  of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  credi- 
tors, by  virtue  of  whose  executions  the  petitioner  was 
imprisoned,  when  he  presented  his  petition  ;  or,  if  there  is 
not  enough  to  pay  them  in  full,  to  the  payment,  to  each,  of 
a  proportionate  part  of  the  sum  due  upon  his  execution. 

3.  If  any  surplus  remains,  he  must  pay  it  over  to  the 
petitioner,  or  his  executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  writ- 
ten notice  of  the  time  and  place  of  making  a  distribution, 
as  prescribed  in  subdiviision  second  of  this  section,  has  the 
same  effect  as  publishing  a  notice  thereof,  in  a  case  pre- 
scribed by  law. 

§  S216.  Where  a  person  has  been  imprisoned,  by  virtue 
of  an  execution,  for  the  space  of  three  months  after  he  was 
entitled,  by  the  provisions  of  this  article,  to  apply  for  $, 
discharge  ;  and  has  neither  made  such  an  application,  nor 
applied  for  his  discharge  under  the  provisions  of  article 
first  of  this  title;  the  judgment  creditor,  by  virtue  of 
whose  execution  he  is  imprisoned,  may  serve  upon  the 

Srisoner  a  written  notice,  requiring  him  to  apply  for  his 
ischarge,  according  to  the  provisions  of  this  article. 

§2817*  If  the  prisoner  does  not,  within  thirty  days 
after  personal  service  of  such  a  notice,  either  present  a 
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petition  to  the  proper  court,  as  prescribed  in  article  first  of 
this  title,  or  serve,  upon  the  creditor  giving  the  notice,  a 
copy  of  a  petition  and  schedule,  with  a  notice  of  his  inten- 
tion to  apply  for  his  discharge,  as  prescribed  in  this  article ; 
or  if,  after  such  a  presentation  or  service,  he  does  not  dili- 

fently  proceed  thereupon  to  a  decision,  he  shidl  be  forever 
arred  from  obtaining  his  discharge  under  the  provisions  of 
this  article,  or  of  article  first  of  this  title. 

gSSlS.  Neither  of  the  following  named  persons  shall 
be  discharged  from  imprisonment,  under  the  provisions  of 
this  article : 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes 
or  for  money  received  or  collected  by  any  person,  as  a  pub- 
lic officer  or  in  a  fiduciary  capacity,  or  a  cause  of  action 
specified  in  section  one  thousand  nine  hundred  and  sixty- 
nine  of  this  act  or  a  judgment  recovered  upon  such  a  cause 
of  actioD. 


Care  of  the 


ARTICLE  FOURTH. 

Property  op  a  Person 
Crime. 


confined  for 


S  2226.  Effect  of  order  appointiiig 

trustee. 
Removal  of  tmetee;  ap- 
pointment of  new  traa- 

tee. 
Prisoner's  property ;  how 

applied. 
Id. ;  to  be  delivered  to  him 

on  his  discharge . 
2280.  Application  of  this  article 

to  persons    heretofore 

sentenced . 


2227. 


2228. 
2228. 


%  2219.  When  and  to  what  court 
application  to  be  made. 

2220.  Who  may  apply. 

2221.  Creditor  must  relinquish 

security . 

2222.  Contents  of  petition . 
2228.  Copy    of    sentence    and 

affidavit     to    be     pre- 
sented . 

2224.  Proceedings  upon  presen- 

tation of  the  papers . 

2225.  Id. ;  on  return  of  order  to 

show  cause . 

§2219*  [Am*d  1895,  amendment  io  take  effect  Jan»uiry  1^ 
18^6.]  Wheid  a  person  is  imprisoned  in  a  State  prison,  for 
a  term  less  than  for  life;  or  in  a  penitentiary  or  county  jtiil, 
for  a  (.'riminal  offense,  for  a  longer  term  than  one  year;  one 
or  more  trustees,  to  take  charge  of  his  property,  may  be  Hp- 
pointed  as  prescribed  in  this  aitii-le,  by  the  county  coi.rt  of 
the  county,  or  the  supreme  court  in  the  judicial  district, 
where  he  resided  at  the  time  of  his  imprisonment,  or  if  be 
was  not  then  a  resident  of  the  State,  where  he  is  imprisoned. 

§  S2S0.  A  i)etition  for  such  an  appointment  may  Ic 
presented  by  either  of  the  following  perisons  : 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner's  husband,  wife,  or  child. 

3.  One  or  more  of  his  next  of  kin,  or,  wh<>re  be  owns 
real  property,  of  his  heirs  presumptive. 

4.  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  bis  infant 
child  or  children. 

g  Sj^l^l^  A  creditor  of  the  prisoner,  who  has  a  jud|;- 


|§  2232-2226    CONVICT'S  PROPEMY.  160 

ment,  mortgage,  or  other  security,  specified  in  section  two 
thousand  one  hundred  and  fifty-eight  of  this  act,  cannot 
apply  for  such  an  appointment  with  respect  to  the  debt  so 
secured,  unless  he  appends  to  or  includes  in  his  petition,  the 
declaration,  required  by  that  section  from  a  consenting  cred- 
itor ;  which  declaration  has  the  same  effect  as  the  declara- 
tion of  a  consenting  creditor,  as  therein  specified. 

§  2222.  The  petition  must  be  in  writing,  and  verified 
by  the  affidavit  of  the  petitioner,  to  the  effect,  that  the  mat* 
tersof  fact  therein  stated  are  true,  to  the  best  of  the  peti- 
tioner's knowledge  and  belief.  It  must  set  forth  the  facts, 
showing  that  the  applicant  is  entitled  to  make  the  applica- 
tion, and  that  the  application  is  made  to  the  proper  court ; 
the  name  and  residence  of  each  person,  who  is  entitled  to 
make  such  an  application,  as  prescribed  in  the  last  section 
but  one,  except  the  fifth  subdivision  thereof ;  and  a  brief 
description  of  the  property,  real  and  personal,  of  the  pris- 
oner, and  the  value  thereof.  If  the  applicant  is  a  creditor, 
and  not  a  resident  of  the  State,  he  must  annex  to  his.  peti- 
tion, the  papers  specified  in  section  two  thousand  one  hun- 
dred and  sixty-one  of  this  act.  If  any  of  the  facts,  herein 
required  to  be  set  forth,  cannot  be  ascertained  by  the  peti- 
tioner, after  the  exercise  of  due  diligence,  that  fact  must  be 
stated ;  and  the  court  may,  in  its  discretion,  issue  a  sub- 
poena, requiring  an^  person  to  attend  and  testify,  respect* 
ing  any  matter,  which,  in  its  opinion,  ought  to  be  more 
fully  and  certainly  set  forth. 

§  2223.  The  petition  must  be  accompanied  with  a  copy 
of  the  sentence  of  conviction  of  the  prisoner,  duly  certified 
by  the  clerk  of  the  court  by  which  he  was  sentenced,  under 
Uie  seal  thereof ;  together  with  an  afiSdavit  of  the  appli- 
cant, stating  that  the  person  so  convicted  is  actually  im- 
prisoned thereunder. 

§  2224.  Upon  the  presentation  of  the  papers,  the  court 
may,  in  its  discretion,  make  an  order,  either  appointing  one 
or  more  fit  persons  trustees  of  the  property  of  the  prisoner ; 
or  requiring  all  creditors  of  the  prisoner,  and  all  persons  in- 
terested in  his  estate,  to  show  cause,  at  a  time  and  pla^  » 
specified  therein,  why  such  an  appointment  should  not  bo 
made.  In  the  latter  case,  the  order  must  direct  the  manner 
of  service  thereof,  by  publication  or  otherwise. 

g  2225.  Upon  the  return  of  an  order  to  show  cause, 
made  as  prescribed  in  the  last  section,  proof  of  the  service 
thereof,  as  required  thereby,  must  first  be  made  ;  where* 
npon  the  court  must  hear  the  allegations  and  proofs  of  the 
creditors,  and  other  persons  interested  in  the  estate,  who  ap- 
pear. Where  the  prisoner  is  indebted  to  any  person,  the 
court  must  appoint  one  or  more  trustees,  unless  the  per- 
sons uiterested  in  the  prisoner's  property  pay  the  debt,  or 
give  such  security,  as  the  court  prescribes,  for  the  payment 
Siereof,  either  absolutely,  or  contingently  upon  a  recovery 
in  an  action  ;  in  which  case,  or  where  the  prisoner  is  not 
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indebted,  the  court  may  grant  or  deny  the   prayer  of    the 
petition,  as  justice  requires. 


§  2226*  The  entry  of  the  order,  appointing  one  or  more 
trustees,  and  the  filing  of  the  papers  upon,  which  it  was 
granted,  yest  in  the  trustee  or  trustees  ail  the  right,  title  and 
interest  of  the  prisoner,  in  and  to  any  property,  real  or  per- 
sonal. Where  the  prisoner  owns  real  property,  an  exempli- 
fied copy  of  the  order  must  be  recorded,  in  the  proper  office 
for  recording  deeds,  in  each  county  where  the  real  property 
is  situated. 


§  2227*  Upon  the  application  of  &ny  person,  entitled  to 
apply  for  an  order,  appointing  trustees  of  the  prisoner's 
property,  and  upon  such  a  notice  as  the  court  prescribes,  to 
the  petitioner,  and  to  such  other  persons  interested,  as  the 
court  tbinks  proper  to  designate,  the  court,  by  which  the 
order  was  granted,  may,  in  its  discretion,  remoYe  any  trus- 
tee, and  appoint  another  in  his  place ;  or  may  appoint  one 
or  more  additional  trustees.  The  new  trustee  or  trustees, 
80  appointed,  have  the  same  power  Hud  authority,  are  ve6t<:d 
with  the  same  right,  title  and  interest,  and  are  subject  to  the 
sam3  duties  and  liabilities,  as  if  he  or  they  had  been 
appointed  by  the  original  order. 


§  2228*  After  deducting  their  commissions  and  ex- 
penses, allowed  by  law,  and  paying  the  prisoner's  debts, 
the  trustees  may,  from  time  to  time,  under  the  direcrion  of 
the  court  by  which  they  were  appointed,  apply  the  surplus 
of  any  money  in  their  hands,  to  the  support  of  the  prisoner's 
wife  and  children,  and  of  such  other  rehiti yes  as  heis  bound 
to  support  and  to  the  educuiion  of  his  children. 


§  2229.  When  [the  prisoner  dies,  or  is  lawfully  dis- 
charged from  imprisonment,  the  trustee  or  trustees  must 
deliyer  over  to  him  or  his  legal  represeotatiye'i,  all  his 
property,  remainiug  in  their  hands,  after  deducting  there- 
from their  lawful  expenses  and  commissions. 
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§  2230*  This  article  applies  to  a  priBoner  who  has  been 
sentenced  before  this  chapter  takes  effect,  and  to  his  prop- 
erty ;  except  where  one  or  more  trustees  of  his  property 
have  been  theretofore  appointed,  by  proceedings  taken  in 
pursuance  of  a  statute  then  in  force. 


TITLE  n. 

Summary  proceedings   to   recover  the  possession    of   real 

property,* 


2231.  When  tenant  may  be  re-       g  2247. 

moved.  2248. 

2232.  Persons  holding  overland  2249. 

sold,  etc.,  may  be  re-  2260. 

moved. 

2233.  Id.;  in  case  of    forcible  2261. 

entry  or  detainer. 

2234.  Application  ;     to     whom  2262. 

made.  2263. 

2235.  Petition    by  person   en- 

titled to  possession.  2254. 

2230.  Notice  to  be  given  in  cer- 
tain cases.  2265. 

2237.  Petition    by  neighbor  of 

bawdy  honse,  etc.  2266. 

2238.  Precept.  2267. 

2239.  Id.;  in  New  York  city.  2258. 

2240.  Id.;  how  served. 

2241.  Duty  of  person  to  whom  2269. 

copy  of  precept  is  de- 
livered. 

2242.  When     precept     to     be  2260. 

served  on  landlord  of  2261. 

bawdy-house,  etc. 

2243.  Proof  of  service  of  pre-  2262. 

cept. 

2244.  Answer.  2263. 
2246.  Issues  upon  forcible  entry 

or  detainer. 
2246.  In    N.  T.  district   court  2264. 

cause  may    be    trans- 
ferred to  another  court  2266, 
for  trial. 


Trial. 

Adjournment. 

Final  order  upon  trial. 

Amount  of  costs;  how 
collected. 

Warrant  to  dispossess  de- 
fendant. 

Execution  of  warrant. 

When  warrant  cancels 
lease ;  exception. 

Warrant;  when  and  how 
stayed. 

Undertaking;  how  dis- 
posed of. 

Bedemption  by  lessee. 

Id.;  b;  creditor  of  lessee. 

The  last  two  sections 
qualified. 

Order  to  be  made  there* 
upon  ;  liability  of  per- 
son redeeming. 

Appeal. 

Effect  of  appeal  limited  in 
certain  cases. 

Warrant;  how  stayed  on 
appeal. 

Appellate  court  m  ay  award 
restitution:  action  for 
damages. 

Application  of  this  title; 
effect  of  final  order. 

How  proceedings  under 
this  title  to  be  stayed. 


«  See  L.  1889,  O.  867. 
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2«N.Y.  §2231.  [ilm'd  1885,  1894.]  In  either  of  the  following  cases 

StateBep.  a  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  part  of  a 

928.  year,  or  for  one  or  more  years,  of  real  property,  inclnding 

A^/p  ^L  ^*?-  ^^^    *  specific  or  nndiylded  portion  of  a  house  or  other  dwelling, 

^'r^  b  3  5^-        j^j^^  jjjg  assigns,  under  tenants,  or  legal  representatives  may 

be  removed  therefrom  as  prescribhd  in  this  title. 

1 .  [  Amended  1894;amendmeni  to  take  effect  Sqstember  i,  1894^  ] 
When  he  holds  over  and  continues  in  possession  of  the  de- 
mised premises,  or  any  portion  thereof,  after  the  expiration 
of  his  term,  without  the  permission  of  the  landlord  ;  includ- 
ing elsewhere  than  in  the  city  of  New  York  and  Brooklyn, 
a  case  where  the  person  to  be  removed  became  the  occupant 
of  the  ]>remises  as  a  servant  or  employe  and  the  relation  of 
master  an  \  servant  or  employer  or  employe  has  been  law- 
fully terminated  or  the  time  fixed  for  such  occupancy  by  the 
agreement  between  the  parties,  has  expired ;  but  if  by  such 
agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  be  had  under  this  subdivision  unless  such 
period  so  permitted  for  occapancy  has  expired,  or  tbe  relation 
of  master  and  servant  or  employer  and  employe  was  lawfully 
terminated  befoie  the.  expiration  of  suoh  term  of  employ- 
ment ;  but  nothing  in  this  subdivision  contained  shall  be 
construed  as  preventing  the  removal  of  such  occupant  iu  any 
other  lawful  manner. 

2.  Where  he  holds  over,  without  the  like  permission, 
after  a  default  in  the  payment  of  rent,  purs  n ant  to  the 
agreement  under  which  ithe  demised  premises  are  held,  and 
a  demand  of  the  rent  has  been  made,  or  at  least  three  days' 
notice  in  writing,  requiring,  in  tbe  alternative,  the  payment 
of  the  rent,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  person  entitled  to  the  rent,  upon  the 
person  owing  it,  as  prescribed  in  this  title  for  the  service  of 
a  precept. 

3.  Where  in  any  city  in  this  state  he  holds  over  and  con- 
tinues in  possession  of  the  demised  premises,  or  any  por- 
tion thereof,  af  er  default  in  the  payment,  for  sixty  days 
after  the  same  shall  be  payable,  of  any  taxes  or  asxessmenls 
levied  on  such  demised  premises  which  be  has  agreed  in 
writing  to  pay  pursuant  to  the  agree  i  eut  under  wl  icb  the 
demised  premises  are  held,  and  a  demand  for  the  payment 
of  such  taxes  or  assessments  has  been  made,  or  at  least 
thred  days'  notice  in  writing,  requiring,  in  the  altemativop 
the  payment  thereof  and  of  any  interest  and  penalty 
thereon,  or  the  possession  of  th§  premises,  has  been  served. 
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in  behalf  of  the  landlord,  npon  the  lessee,  as  prescribed  in 
this  title  for  the  seryice  of  a  precept.  An  acceptance  of 
any  rent  by  the  lessor  or  his  legal  represent atives  shall  not 
be  construed  as  a  waiyer^  of  the  agreement  of  the  lessee  to 
pay  taxes  or  assessments,  so  as  to  preclude  the  lessor  from 
^  the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term 

'  of  three  years  or  less,  has,  during  the  term,  taken  the  benefit 
of  an  insolvent  act,  or  has  been  aojudicated  a  bankrupt,  under 
a  bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are 
used  or  occupied  as  a  bawdy  house,  or  house  of  assignation 
for  lewd  persons,  or  for  any  illegal  trade  or  manuuusture, 
or  other  illegal  business. 


§  2232.  [Am'd  1894.]  In  either  of  the  following  cases^  *       w      «iii 
person,  who  holds  over  and  continues  in  possession  of  real  **    ^"*' 
property  after  notice  to  quit  the  same  has  been  given,  as  pie- 
scribed \n  section  two  thousand  two  hundred  and  thirty-six 
o£  this  act,  and  his  assigns,  tenants,  or  legal  representative, 
may  be  removed  therefrom,  as  prescribed  in  this  title  : 

1.  Where  the  property  has  been  sold  by  virtue  of  an  exe- 
cution  against  him,  or  a  person  under  whom  he  claims,  and 
a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  fore-  s  ir.  y. 
closure,  by  proceedings  taken  as  prescribed  in  title  ninth      Supp.  868. 
of  this  chapter,  of  a  mortgage  executed  by  him,  or  a  person 

under  whom  he  claims,  and  the  title  under  the  foreclosure 
has  been  duly  perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an 
agreement  with  the  owner  to  occupy  and  cultivate  it  upon 
shares,  or  for  a  share  of  the  crops,  and  the  time,  fixed  in 
the  agreement  for  his  occupancy  has  expired. 

4.  [Am'd  1894;  amendment  to  take  effect  September  1,  1894.]  la  Abb.  N. 
Where  he,  or  the  person  to  whom  he  has  succeeded,  has  in-  0-  **®- 
traded  into,  or  squatted  upon,  any  real  property, without  the 
permission  of  the  person  entitled  to  the  possession  thereof, 

and  the  occupancy,  thus  commenced  has  continued  without 
permission  from  the  latter ;  or,  after  a  permission  given  by 
him  has  been  revoked,  and  notice  of  the  revocation  given  to 
the  person  or  persons  to  be  removed, 
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66  N.Y.  Sap-       §  2283.  An  entry  shall  not  be  made  into  real  property, 

8^*70*  ^^'  *  ^^^  ^'^  *  ^^^  where  entry  is  giyen  by  law ;  and,  in  snoh  a 

189N.'y.641.  oas  *  only  in  a  peaceable  manner,  not  with  strong  hand, 

1  T  jS^  /€  )  c>fr/  ^*^'  ^*^  multitude  of  people.    A  person  who  makes  a 

forcible  entry  forbidden  by  this  section,  or  who,  having 
peaceably  entered  upon  real  property,  holds  the  possession 
thereof  by  force,  and  his  assigns,  undertenants,  and  legal 
representatives,  may  be  remoTed  therefrom,  as  prescii^d 
in  this  title. 


S§  120. 1211,      §  2234.    [AftCd  1881,  1884, 1895,  ammdment  to  take  effect 
1867,    1621,  January  1, 1896.]  *Application  for  removal  of  a  person  from 
Bol  Aot^^'  '^  property,  as  prescribed  in  this  title,  may  be  made  to  the 
9i  Hun,' 66.    oounty  judge  or  special  county  judge  of  the  county,  or  a  jus- 
tice of  the  peace  of  the  city  or  town,  ur  the  mayor  or  recorder 
of  the  city,  wherein  the  real  property,  or  a  portion  Uiereof, 
is  situated.    Application  may  also  be  made,  if  the  property, 
or  a  portion  thereof,  be  situated  in  the  city  of  New  York,  to 
a  judge  of  the  city  court  of  the  city  of  New  York  or  the  dis- 

**  See  L.  1889. 0.367. 
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trict  conrt  of  the  district  'within  which  the  property,  or  a 
portion  thereof,  i.s  situ'ited;  or  if  the  jadge  of  such  coart  be 
for  any  reason  disquaUtied,  to  the  district  court  of  an  adjoin- 
ing district;  if  in  the  city  of  Brooklyu,  to  a  police  justice  of 
that  city;  if  in  the  city  of  Albany,  or  the  city  of  Troy,  to  a 
jnstice  of  the  justice's  court  of  that  city;  if  in  the  city  of 
Tonkers,  to  the  cit^  judge  of  that  city;  if  in  the  cities  of 
Syracuse,  Bochester  or  Buffalo,  to  a  judge  of  the  municipnl 
court  of  said  cities.  Where  the  property  is  situated  in  an  m* 
corporated  village,  the  boundaries  of  which  emb?  ace  portions 
of  two  or  more  towns,  application  may  be  made  to  a  justice 
of  the  peace  of  either  town,  who  keeps  an  office  in  the  village. 

§  2286.  The  application  may  be  made  by  the  landlord  I^XmS^** 
or  lessor  of  the  demised  premises ;  the  purchaser  upon  the  "*P*  ^^* 
execution  or  foreclosure  sale ;  the  person  forcibly  put  out  1  ^-JiX.  S'^<K 
or  kept  out ;  the  person  with  whom,  as  owner,  the  agree-  ' 

ment  was  made,  or  the  owner  of  the  propeity  occupied 
vmder  an  agreement,  to  cultivate  the  property  upon  shares, 
or  for  a  share  of  the  crops  ;  or  the  person  lawfully  entitled 
to  the  possession  of  the  property  intruded  into  or  squatted 
upon,  as  the  case  requires ;  or  by  the  legai  representative, 
agent,  or  assignee  of  the  landlord,  purchaser,  or  other  per- 
son,  so  entitled  to  apply.  The  applicant  must  present  to 
the  judge  or  justice,  a  written  petition  verified  in  like  man- 
ner ,as  a  verified  complaint  in  an  action  brought  in  the  su- 
preme court ;  describing  the  premises  of  which  the  posses- 
sion is  claimed,  and  the  interest  therein  of  the  petitioner,  or 
the  person  whom  he  represents  ;  stating  the  facts,  which, 
according  to  the  provisions  of  thm  title,  authorize  the  appli- 
cation by  the  petitioner,  and  the  removal  of  the  person  in 
possession  ;  naming,  or  otherwise  intelligibly  designating, 
the  person  or  persons  against  whom  the  special  proceeding 
is  instituted,  and,  if  there  are  two  or  more  such  persons, 
and  some  are  undertenants  or  assigns,  specifying  who  are 
principals  or  tenants,  and  who  are  undertenants  or  assigns ; 
and  praying  for  a  final  order  to  remove  him  or  them  accord- 
ingly. 

§  2236.  Where  the  person  to  be  removed  is  a  tenant  at  139N.Y.641. 
will,  or  at  sufferance,  the  x)etition  must  state  the  facts,  show- 
ing that  the  tenancy  has  been  terminated,  by  giving  notice, 
as  required  by  law.  Where  the  application  is  made  in  a 
rase  specified  in  section  two  thousand  two  hundred  and 
thirty-two  of  this  act,  the  petition  must  state  that  a  notice, 
in  behalf  of  the  applicant,  requiring  all  persons  occupying 
the  property  to  quit  the  same,  by  a  day  therein  specified, 
has  been  either  served  personally  upon  the  person  or  per- 
sons to  be  removed,  or  afiSxed  conspicuously  upon  the 
property,  at  least  ten  days  before  the  day  specified  therein. 

§  2287.  An  owner  or  tenant  of  real  property,  in  the  im- 
mediate neighborhood  of  other  demised  real  property, 
which  is  used  or  occupied  aa  a  bawdy-house,  or  house  of 
^tssignation  for  lewd  persons,  may  serve  personally  upon  the 
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owner  or  landlord  of  the  premises,  so  used  or  occupied,  or 
upon  his  agent,  a  written  notice,  requiring  the  owner  or 
landlord  to  make  an  application  for  the  removal  of  the  per- 
son so  using  or  occupying  the  same.  If  the  owner  or  l^d- 
lord,  or  his  agent,  does  not  make  such  an  application, 
wititiin  five  days  thereafter ;  or,  having  made  it,  does  not 
in  good  faith  diligently  prosecute  it ;  the  person  giving  the 
notice  may  make  such  an  application,  stating  in  his  peti- 
tion, the  facts  so  entitling  him  to  make  it.  Such  an  appli- 
cation has  the  same  effect,  except  as  otherwise  expressly 
prescribed  in  this  title,  as  if  the  applicant  was  the  landlord 
or  lessor  of  the  premises. 

18  Han,  884.  g  2888.  The  judge  or  justice,  to  whom  a  petition  is  pre- 
18  Paly  276  ggntgd^  qj^  prescribed  in  either  of  the  foregoing  sections  of 
thi:i  title,  must  thereupon  issue  a  precept,  directed  to  the 
person  or  persons  designated  in  the  petition  as  being  in  pos- 
session of  the  property,  and  requiring  him  or  them  forth- 
with to  remove  from  the  property,  describing  it,  or  to  show 
cause,  before  him,  at  a  time  and  place  specified  in  the  pre- 
cept, why  possession  of  the  property  should  not  be  deliv- 
ered to  the  petitioner,  or,  in  the  case  specified  in  the  last 
section,  to  the  owner  or  landlord.  The  precept  must  be 
returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued ;  except  that,  where  the  proceeding  is  taken, 
upon  the  ground  that  a  tenant  continues  in  possession  of 
demised  premises,  after  the  expiration  of  his  term  without 
the  permission  of  his  landlord,  and  the  application  is  made 
on  the  day  of  the  expiration  of  the  lease,  or  on  the  next 
day  thereafter,  the  precept  may,  in  the  discretion  of  the 
judge  or  justice,  be  made  returnable  on  the  day  on  which 
it  is  issu^,  at  any  time  after  twelve  o'clock,  noon,  and  be- 
fore six  o'clock  in  the  afternoon. 

S  18S9,  Con-  §  2239*  In  the  city  of  New  York,  where  the  application 
i8i)ai^*'275  ^  niade  to  a  district  court,  the  petition  must  be  filed  with, 
^'  •  and  the  precept  must  be  issued  by,  the  clerk  of  the  court ; 
and  the  precept  must  be  made  returnable  before  the  court, 
at  the  place  designated,  pursuant  to  law,  for  holding  the 
court ;  and  all  subsequent  proceedings  in  the  cause,  must 
be  had  at  that  place,  except  as  otherwise  prescribed  in 
section  two  thousand  two  hundred  and  forty-six  of  this 
act.  If,  upon  the  return  of  the  precept  or  upon  an  ad- 
journed day  the  justice  is  unable  by  reason  of  absence 
from  the  court  room  or  sickness,  to  hear  the  cause,  or  it  is 
shown  by  affidavit  that  he  is  for  any  reason  disqualified  to 
sit  in  the  cause,  or  is  a  necessary  and  material  witness  for 
either  party,  a  justice  of  any  other  district  court  of  the  city 
may  act  in  his  place  at  the  same  court  room. 

g  2240.  The  precept  must  be  served  as  follows : 
1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or. 
if  it  is  directed  to  a  corporation,  to  an  ofl3cer  of  the  cor 
poration,  upon  whom  a  summons,  issued  out  of  the  supreme 
court,  in  an  action  against  the  corporation,  might  be  served, 
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:a  «opy  of  the  precept,  and  at  the  same  time  showing  him 
the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  propeity  is  situated,  but  is 
absent  from  his  dwelling-house,  service  may  be  made  by 
delivering  a  copy  thereof,  at  his  dwelling-house,  to  a  person 
of  suitable  age  and  discretion,  who  resides  there ;  or,  if  no 
such  person  can,  with  reasonable  diligence,  be  found  there, 
upon  whom  to  make  service,  then  by  delivering  a  copy  of 
the  precept,  at  the  property  sought  to  be  recovered,  either 
to  some  person  of  suitable  age  and  discretion  residing 
there,  or  if  no  such  person  can  be  found  there,  to  any 
person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be 
made,  as  prescribed  in  either  of  the  foregoing  subdivisions 
of  this  section,  by  affixing  a  copy  of  the  precept  upon  a 
conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is 
issued,  it  must  be  served  at  least  two  hours  before  the  hour 
at  which  it  is  returnable ;  in  every  other  case,  it  must  be 
served  at  least  two  days  before  the  day  on  which  it  is 
returnable. 

§  2S41.  A  person,  to  whom  a  copy  of  a  precept,  directed  j^  cw.  Pro 
to  another,  is  delivered,  as  prescribed  in  this  title,  must  ^' 
without  any  avoidable  delay,  deliver  it  to  the  person  to 
whom  it  is  directed,  if  he  can  be  found  within  the  same  town 
or  city ;  or,  if  he  cannot  be  so  found,  to  his  agent  therein; 
and  if  neither  can  be  so  found,  after  the  exercise  of  reason- 
able diligence,  before  the  time  when  the  precept  is  return- 
able, to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of 
reasonable  diligence,  to  find  the  person  to  whom  the  precept 
is  directed,  or  his  agent,  within  the  town  or  city.  A  person, 
who  wilfully  violates  any  provision  of  this  section,  is  guilty 
of  a  misdemeanor ;  and,  if  he  is  a  tenant  upon  the  property, 
forfeits  to  his  landlord  the  value  of  three  years'  rent  of  the 
premises  occupied  by  him.  A  copy  of  this  section  must  be 
mdorsed  upon  each  copy  of  a  precept,  served  otherwise 
than  personally  upon  the  person  to  whom  it  is  directed. 

§  8242*  Where  the  case  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  precept  must 
be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear 
and  show  cause  why  the  tenant  or  occupant  should  not  be 
removed  from  the  property. 

§  8243.  At  the  time  when  the  precept  is  returnable,  the 
petitioner  must,  unless  the  adverse  party  appears,  make  due 
proof  of  the  service  thereof,  showing  the  time,  and  the  place 
and  manner  of  service ;  and,  unless  service  was  made  per* 
3onally  upon  the  adverse  party,  or  by  affixing  a  copy  of  the 
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precept,  the  name  of  the  person  to  whom  a  copy  of  the  pre- 
cept was  delivered,  if  his  name  can  be  ascertained  with  rea- 
sonable diligence.  Where  service  is  made  by  a  sheriff, 
constable  or  marshal,  it  may  be  proved  by  his  certificate, 
stating  the  facts. 

«]«!?' Con-      §  2244.  [Am-^d  1882,  1893.]  At  the  time  when  the  pre- 
30  Abb  N  c    ?®^*  '^  returnable  without  waiting  as  prescribed  in  nn  action 
286u.       *  '  before  a  justice  of  the  peace,  cr  in  a  district  court  in  the 
City  of  New  York,  the  person  to  whom  it  is  directed  or  hia 
landlord,  or  any  person  in  possession  or  claiming  possession 
of  the  premises,  or  a  part  thereof,  may  file  with  the  judge  or 
justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally 
the  allegations,  or  Bpecifically  any  material  allegation  of  the 
petition,  or  setting  forth  a  statementof  any  new  matter  con- 
stituting a  legal  or  equitable    defense,   or  counter-claim. 
Such  defense  or  counter-claim  maybe  set  up  and  established 
in  like  manner  as  though  the  claim  for  rent  in  such  proceed- 
ing was  the  subject  of  an  action. 
73  Hun,  i09.      §  8845.  Where  the  application  is  founded  upon  an  alle- 
gation of  forcible  entry  or  forcible  holding  out,  the  peti- 
tioner must  allege  and  prove  that  he  was  peaceablv  in  actual 
possession  of  the  property,  at  the  time  of  a  forcible  entry, 
or  in  constructive  possession,  at  the  time  of  a  forcible  hold- 
ing out ;  and  the  adverse  party  must  either  deny  the  forci- 
ble entry,  or  the  forcible  holdmg  out,  or  allege,  in  his  de- 
fence, that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for 
three  years  together  next  before  the  alleged  forcible  entry 
or  detainer*,  and  that  his  interest  is  not  ended  or  deter- 
mined,  at  the  time  of  the  trial. 

f  1861,  Con-  §  884Cf.  In  a  district  court  of  the  city  of  New  York,  at 
801.  Act.  the  time  of  joining  issue,  the  justice  sitting  in  the  cause 
may,  in  his  discretion,  upon  motion  of  either  party,  or,  if 
no  justice  is  present,  the  clerk  may,  by  consent  of  both 
parties,  make  an  order  transferring  the  cause  for  trial,  to  a 
district  court  of  an  adjoining  district,  which  thereupon 
has  the  same  jurisdiction  and  power,  at  its  own  court  house, 
as  if  the  property  was  situated  within  its  district. 

« 1866,1867.  §  8847.  [Am'd  1881,  1882.]  The  issues  joined  by  the 
29*Him  iw  P®*^*^^^  ^^d  answer  must  be  tned  by  the  judge  or  justice, 
'*"'  '  unless  either  party  to  such  proceedings  shall  at  the  time 
designated  in  such  precept  for  showing  cause,  demand  a 
jury,  and  at  the  time  of  such  demand  pay  to  such  Judge  or 
justice  the  necessary  costs  and  expenses  of  obtainmg  such 
jury.  If  a  jury  be  demanded  ana  such  costs  and  expenses 
be  paid  the  judge  or  justice  with  whom  such  petition  shidi 
be  filed  shall  nominate  twelve  reputable  persons  qualified 
to  serve  as  jurors  in  courts  of  record,  and  shall  issue  his 
precept  directed  to  the  sheriff  or  one  of  the  constables  of 
the  county,  or  any  constable  or  marshal  of  the  city  or  town, 
commanding  him  to  summon  the  persons  so  nominated  to 
appear  before  such  judge  or  justice  at  such  time  or  place 
as  he  shall  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  trying  the  said 
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matters  in  difference.  Six  of  the  persons  so  summoned 
shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  m  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs 
of  the  parties,  the  said  jury  shall  be  kept  together  until  they 
agree  on  their  verdict,  by  the  sheriff  or  one  of  his  deputies, 
or  a  constable,  or  by  some  proper  person  appointed  by  the 
judge  or  justice  for  that  purpose,  who  shall  be  sw^orn  to 
keep  such  jury  as  is  usual  in  like  cases  of  courts  of  record. 
If  such  jury  cannot  agree  after  being  kept  together  for  such 
time  as  sucb  judge  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  juiy  and  issue  a  new 
precept  in  manner  aforesaid. 

§  8248.  At  the  time  when  issue  is  joined,  the  judge  or  Ul9S2-ldM, 
justice  may,  in  his  discretion,  at  the  request  of  either  party,    i?c?***Fro! 
and  upon  proof  to  his  satisfactiou,  by  affidavit  or  orally,   358.  ^' 
that  an  adjournment  is  necessary,  to  enable  the  applicant 
to  procure  his  necessary  witnesses,  or  by  consent  01  all  the 
parties  who  appear,  adjourn  the  trial  of  the  issue,  but  not 
more  than  ten  days  ;  except  by  consent  of  all  parties, 

§  2849.  If  sufficient  cause  is  not  shown  upon  the  re-  8  Misc.  sss; 
turn  of  the  precept ;  or  if  the  verdict  of  the  jury,  or  the  ®  id-  *«• 
decision  of  the  judge  or  justice,  upon  a  trial  without 
a  jury,  is  in  favor  of  the  petitioner ;  the  judge  or 
justice  must  make  a  final  order,  awarding  to  the  peti- 
tioner the  delivery  of  the  possession  of  the  property  •  ex- 
cept that,  where  the  case  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  final  order 
must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor 
of  the  person  answering,  the  judge  or  justice  must  make  a 
final  order  accordingly,  and  awarding  to  him  the  costs  of 
the  special  proceeding. 

§  8250,  [Am'd  1882.]  Costs,  when  allowed,  and  the  fees  6  civ.  Pro. 
of  officers,  except  where  a  fee  is  specially  given  in  chapter  i^i. 
twenty-one  of  this  act  must  be  at  the  rate  allowed  by  law 
in  an  action  in  a  justice's  court,  and  are  limited  in  like 
manner ;  unless  the  application  is  founded  upon  an  allega- 
tion of  forcible  entry  or  forcible  holding  out ;  in  which 
case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars  in 
addition  to  his  disbursements.  If  the  final  order  is  made 
by  a  county  judge,  or  a  special  county  judge,  or  by  a  mayor 
or  recorder,  an  execution  to  collect  the  costs  may  be  issued 
thereupon  as  if  it  was  a  judgment  of  a  justice  of  the  peace 
of  the  same  city  or  county^;  and  for  that  purpose  the 
officer  takes  the  place  of  a  justice  of  the  peace.  In  every 
other  case  an  execution  may  be  issued  to  collect  the  costs 
awarded  thereby  as  if  the  final  order  was  a  judgment. 
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rendered  in  the  court,  of  which  the  judge  or  justice  is  the 
presiding  officer. 

§  2851.  lAm'd  1882.1  Where  the  final  order  is  in  favor 
of  the  petitioner,  the  judge  or  justice  must  thereupon  issue  a 
warrant,  under  his  hand,  directed  to  the  shenff  of  the 
county  or  to  any  constable  or  marshal  of  the  city  in  which 
the  property  or  a  portion  thereof  is  situated,  or  if  it  is  not 
situated  in  a  city,  to  any  constable  of  any  town  in  the 
county,  describing  the  property  and  commanding  tlie 
officer  to  remove  all  persons  therefrom ;  and  also,  except 
where  the  case  is  within  section  two  thousand  two  himdred 
and  thirty  seven  of  this  act,  to  put  the  petitioner  into  the 
full  possession  thereof. 

§  2S52.  The  officer,  to  whom  the  warrant  is  directed 
and  delivered,  must  execute  it,  according  to  the  conunand 
thereof,  between  the  hours  of  sunrise  and  sunset. 

§  2853.  The  issuing  of  a  warrant,  for  the  removal  of  a  ten- 
ant from  demised  premises,  cancels  the  agreement  for  the  use 
of  the  premises,  if  any,  under  which  the  person  removed  held 
them  ;  and  annuls  accordingly  the  relation  of  landlord  and 
tenant,  except  that  it  does  not  prevent  a  landlord  from  re- 
covering, by  action,  any  sum  of  money,  which  was,  at  the 
time  when  the  precept  was  issued,  payable  by  the  terms  of 
the  agreement,  as  rent  for  the  premises  ;  or  the  reasonable 
value  of  the  use  and  occupation  thereof,  to  the  time  when 
the  warrant  was  issued,  f  (^r  any  period  of  time,  with  respect 
to  which  the  agreement  does  not  make  any  special  pro- 
vision for  payment  of  rent. 

2]>eiiu24&  §  2254,  [Am'd  1SS5.]  The  party,  against  whom  a  final 
order  is  made,  requiring  the  delivery  of  possession  to  the 
petitioner,  may,  at  any  time  before  a  warrant  is  issued,  stay 
the  issuing  thereof ;  and  also  stay  an  execution  to  collect 
the  costs,  as  follows  : 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of 
taxes  or  assessments,  he  may  effect  a  stay,  by  payment  of 
the  rent  due,  or  of  such  taxes  or  assessments,  and  interest 
and  penalty,  if  any  thereon  due.  and  the  costs  of  the  special 
proceeding  ;  or  by  delivering  to  the  judge  or  justice,  or  the 
clerk  of  the  court,  his  undertaking  to  the  petitioner,  in  such 
sum  and  with  such  sureties  as  the  judge  or  justice  approves, 
to  the  effect  that  he  will  pay  the  rent,  or  such  taxes  or  as- 
sessments, and  interest  and  penalty  and  costs,  within  (en 
days,  at  the  expiration  of  which  time  a  warrant  may  issue, 
unless  he  produces  to  the  judge  or  justice  satisfactory  evi- 
dence of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
has  taken  the  benefit  of  an  insolvent  act,  or  has  been  adju- 
dicated a  bankrupt,  he  may  effect  a  stay,  by  paying  the 
costs  of  the  special  proceeding,  and  by  delivering  to  che 
judge  or  justice,  or  the  clerk  of  the  court,  his  undertaking 
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to  the  petitioner,  in  such  a  sum  and  with  such  sureties  as 
the  judge  or  justice  approves,  to  the  effect,  that  he  will  pay 
the  rent  of  the  premises,  as  it  has  become,  or  thereafter  be- 
comes due. 

3.  Where  the  final  order  establishes  that  the  person 
against  whom  it  is  made»  continues  in  possession  of  real 
property,  which  has  been  sold  by  virtue  of  an  execution 
against  his  property,  he  may  effect  a  siay,  by  paying  the 
costs  of  the  special  proceeding,  and  delivering  to  the  judge 
or  justice,  or  the  clerk  of  the  court,  an  affidavit,  that  he 
claims  the  possession  of  the  property,  by  virtue  of  a  right 
or  title,  acquired  after  the  sale,  or  as  guardian  or  trustee 
for  another ;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge 
or  justice  approves,  to  the  effect,  that  he  will  pay  any  costs 
ana  damages,  which  may  be  recovered  against  him,  in  an 
action  of  ejectment  to  recover  the  property,  brought  against 
him  by  the  petitioner  within  six  months  thereafter ;  and 
that  he  will  not  commit  any  waste  upon  or  injury  to  the 
property,  during  his  occupation  thereof. 

t2S55.  Where  an  undertaking  is  given,  in  a  case  speci- 
in  subdivision  first  of  the  last  section,  the  judge  or 
justice  must  deliver  it  to  the  person  against  whom  the  final 
order  was  made,  upon  his  producing  the  evidence  of  pay- 
ment, mentioned  in  that  subdivision.  If  he  does  not  pro- 
duce such  evidence  within  ten  days,  the  judge  or  justice 
must  deliver  it  to  the  petitioner.  In  every  other  case  speci- 
fied in  the  last  section,  the  judge  or  justice  must  deliver  the 
undertaking  to  the  petitioner,  immediately  after  his  ap- 
proval thereof. 

§  2256.  Where  the  special  proceeding  is  founded  upon  '20  N.  T. 
an  allegation  that  a  lessee  holds  over,  after  a  default  in  the  ^^^^  ^5* 
payment  of  rent,  and  the  unexpired  term  of  the  lease,  under 
which  the  premises  are  held,  exceeds  five  years,  at  the  time 
when  the  warrant  is  issued ;  the  lessee,  his  executor,  ad- 
ministrator, or  a  signee,  may,  at  any  time  within  one  year 
after  the  execution  of  the  warrant,  pay  or  tender  to  the 
petitioner,  his  heir,  executor,  administrator,  or  assignee,  or 
if,  within  tve  days  before  the  expiration  of  the  year,  he 
cannot,  with  reasonable  diligence,  be  found  within  the  city 
or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant, 
or  his  successor  in  office,  all  rent  in  arrear  at  the  time  of  the 
payment  or  tender,  with  interest  thereupon,  and  the  costs 
and  charges  incurred  by  the  petitioner.  Thereupon  the 
person,  making  the  payment  or  tender,  shall  be  entitled  to 
the  possession  of  the  demised  premises,  under  the  lease, 
and  may  hold  and  enjoy  the  same,  according  to  the  terms 
of  the  original  demise,  except  as  otherwise  prescribed  in  the 
next  section  but  one. 

§  2257*  In  a  case  specified  in  the  last  section,  a  judg- 
ment creditor  of  the  lessee,  whose  judgment  was  docket^ 
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in  the  county,  before  the  precept  was  issued,  or  a  mortgagee 
of  the  lease,  whose  mortgage  was  duly  recorded,  in  the 
county,  before  the  precept  was  issued^  may,  at  any  time 
before  the  expiration  of  one  year  after  the  execution  of  the 
warrant,  unless  a  redemption  has  been  made  as  prescribed 
in  the  last  section,  file  with  the  judge  or  justice  who  issued 
the  warrant,  or  with  his  successor  in  office,  a  notice,  speci- 
fying his  interest  and  the  sum  due  to  him ;  describing  the 
premises ;  and  statiug  that  it  is  his  intention  to  redeem,  as 
prescribed  in  this  section.  If  a  redemption  is  not  made  by 
the  lessee,  his  executor,  administrator,  or  assignee,  within  a 
year  after  the  execution  of  the  warrant,  the  person  so  filing 
a  notice,  or,  if  two  or  more  persons  have  filed  such  notices, 
the  one  who  holds  the  first  lien,  may,  at  any  lime  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday, 
next  succeeding  the  last  day  of  the  year,  redeem  for  liis 
own  benefit,  in  like  manner  as  the  lessee,  his  executor,  ad- 
ministrator, or  assignee  might  have  so  redeemed.  "Where 
two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem 
at  any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or 
a  public  holiday,  next  succeeding  that  in  which  Hie  bolder 
of  the  first  lien  might  have  redeemed ;  and  the  holder  of 
the  third  and  each  subsequent  lien,  may  redeem,  in  like 
manner,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  that  in  which 
his  pr^ecessor  might  have  redeemed.  But  a  second  or 
subsequent  redemption  is  not  valid,  unless  the  person  re- 
deeming pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the 
sum  due  upon  his  judgment  or  mortgage  ;  or  deposits  those 
sums  with  the  judge  or  justice,  for  the  benefit  of  his  pre- 
decessor or  predecessors. 

18  Abb.  N.       §  8258.  Where  a  redemption  is  made,  as  prescribed  in 
C.  242.  either  of  the  last  two  sections,  the  rights  of  the  person  re- 

deeming are  subject  to  a  lease,  if  any,  executed  by  the 
petitioner,  since  the  warrant  was  issued,  so  far  that  the  new 
lessee,  his  assigns,  undertenants,  or  other  representatives, 
may,  upon  complying  with  tlie  terms  of  the  lease,  hold  the 
premises  so  leased  until  twelve  o'clock,  noon,  of  the  first 
day  of  May,  next  succeeding  the  redemption.  And,  in  all 
other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of 
the  petitioner,  under  such  a  lease. 

§  2259.  The  person  redeeming,  as  prescribed  in  the  last 
three  sections,  or  the  owner  of  the  property  so  redeemed, 
may  present  to  the  judge  or  justice  who  issued  the  warrant, 
or  to  his  successor  m  oflice,  a  petition,  duly  verified,  setting 
forth  the  facts  of  th^  redempfion,  «nd  praying  for  an  order, 
establishing  the  rights  ana  liabilities  of  the  parties  upon 
the  redemption.  Whereupon  the  judge  or  justice  must 
make  an  order,  requiring  the  other  party  to  the  redemption 
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to  show  cause  before  him,  at  a  time  and  place  therein 
specified,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  return- 
able, not  less  than  two  nor  more  than  ten  days,  after  it  is 
granted ;  and  it  must  be  served  at  least  two  days  before  it 
is  returnable.  Upon  the  return  thereof,  the  Judge  or 
justice  must  hear  the  allegations  and  proofs  of  the  parties 
and  must  make  such  a  final  order  as  justice  requires.  The 
costs  and  expenses  must  be  paid  by  the  petitioner.  The 
final  order,  or  a  certified  copy  thereof,  may  be  recorded  in 
like  manner  as  a  deed.  A  person,  other  than  the  lessee 
who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing 
after  the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§  SS60.  An  appeal  may  be  taken  from  a  final  order,  is  Week, 

made  as  prescribed  in  this  title,  to  the  same  court,  within  ^^^^n^jog 

the  same  time,  and  in  the  same  manner,  as  where  an  appeal  n  Daiy  i6o! 

is  taken  from  a  judgment  rendered  in  the  court,  of  which  84  Hun,  66. 
the  judge  or  justice  is  the  presiding  ofllcer,  and  with  like  ef- 
fect ;  except  as  otherwise  prescribed  in  the  next  two  sections. 

§2261.  [Am*d  1893,  1895,  amendment  to  take  effect  Jan- 
uary 1,  1896.]  The  i  sning  or  execution  of  the  warrant  can 
not  be  stayed  by  such  an  appeal,  or  by  the  giving  of  an  uu- 
dTtaking  thereupon,  otherwise  than  as  prescribed  in  the 
next  stction.  An  appeal  can  not  be  tnken  to  the  court  of 
appeals,  from  a  final  determination  of  the  appellttte  div.sion 
of  the  supreme  couit  upon  such  an  appeal,  unlens  the  latter 
court,  by  an  order,  made  nt  the  term  of  the  appellate  division 
where  the  finul  order  is  made,  or  the  next  term  thereafter 
allows  it  to  be  taken. 

§  2*262.  [Am'd  1893, 189-5,  amendment  to  take  effect  January  ^  ciy.  p^i, 
1,  1896.]  Where  an  appeal  is  taken  from  a  final  order,  ^86. 
awarding  delivery  of  posses^ion  to  the  petitioner,  which 
establishes  that  a  lessee  or  tenant  holds  over,  after  a  default 
in  payment  of  reiit  or  from  an  ordier  or  judgment  affirming 
such  final  order,  the  issuing  and  execution  of  the  warrant 
may  be  stayed  by  the  order  of  the  county  jucige,  and  in  the 
city  and  coanty  of  New  York  by  a  justice  of  the  supreme 
court,  upon  the  appellant's  giving  the  security  required  to 
perfect  the  appeal,  and  to  stay  the  execution  of  the  order  ap- 
pealed frm  and  also  an  undertaking  to  the  petitioner,  in  a 
sum  and  with  sureties,  approved  hy  the  county  j  udge,  or  in 
the  city  and  county  of  New  York  by  a  justice  of  the  supreme 
court,  to  the  effect  that  if,  upon  the  appeal,  a  final  deter  mi  n- 
htiou  is  rendered  against  the  appellant,  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no 
lease  thereof,  the  value  of  the  use  and  occupation  of  the  pre- 
mises subsequent  to  the  institution  of  the  special  proceedings. 

g  2263.  If  the  final  order  is  reversed  upon  the  appeal,  132N.y.S63 
the  appellate  court  may  award  restitution  to  the  party 
injurwi,  with  costs ;  and  it  may  make  an  order,  or  issue 
any  other  mandate,  necessary  to  carry  its  determination 
into  effect.  The  person  dispossessed  may  also  maintain  an 
action,  to  recover  the  damages  which  he  has  sustained  by 
the  di8];)ossession. 


183      PUNISHMENT  FOR  CONTEMPT.  §§  2264,  2265 

73Hnn,  415.  §  2264.  This  title  does  not  impair  the  rights  of  a  land- 
lord, lessor,  or  tenant,  in  a  case  not  therein  provided  for. 
Where  a  special  statutory  provision  confers  a  right  to  take 
proceedings,  in  the  manner  heretofore  prescribed  by  law, 
tor  the  summary  removal  of  a  person  in  possession  of  real 
property,  the  proceedings  thereunder  must  be  taken  as 
prescribed  in  this  title.  A  final  order,  made  in  a  specml 
proceeding,  taken  as  prescribed  in  this  title,  is  not  a  bar 
to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

26Htiii,a68.  §  2265.  Where  a  petition  is  presented,  as  prescribed  in 
r  iu£^'  ^'  *^^®  *^^^®*  ^^®  proceedings  thereupon  before  the  final  order, 
^*  and,  if  the  final  order  awards  deliveryof  the  possession  to  the 

petitioner,  the  issuing  or  execution  of  the  warrant  there- 
upon, cannot  be  stayed  or  suspended  by  any  court  or  judge, , 
except  in  one  of  the  following  methods  : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an< 
appeal,  in  a  case  and  in  the  manner  specially  prescribed  for 
that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against 
the  petitioner.  Such  an  injunction  shall  not  be  granted' 
before  the  final  order  in  the  special  proceeding,  except  in  a. 
case  where  an  injunction  would  be  granted  to  stay  the  pro- 
ceedings, in  an  action  of  ejectment,  brought  by  the  peti- 
tioner, and  upon  the  like  terms;  or  after  thennal  order, 
except  in  a  case  where  an  injunction  would  be  granted  to 
stay  the  execution  of  the  final  judgment  in  such  an  action* 
and  upon  the  like  terms. 

TITLE  III. 

Proceedings  to  punish  a  contempt  of  court,  otRer  than  a 

criminal  contempt. 

%  23166,  Casee  to  which  this  title       §  2^79.  SherifT  to  file  nndertak- 
applies.  itig  with  return. 

2267.  When  punishment  may  be        .  22S^  Interrogatories  and  proofs. 

summary.  2^%k  When  and  how  acciued  to 

2268.  When  warrant  to  commit  be  punished. 

may      issne      without  2283.  Id  ;  upon  retom  of  habeas 

notice.  corpus. 

2269.  Order  to  show  cause  or         2283.  Id. ;  upon  letam  of  order 

warrant  to  attach  of-  to  show  cause, 

fender.  2284.  Amount  of  fine. 

2270.  Notice  to  delinquentofficer  2-^5.  Length  of  impiisoniDent. 

to  show  cause.  2286.  When  court  may  release 

2271.  Order  or  warrant ;  when  offender. 

granted  out  of  court.  2287.  Offender  liable  to  indict- 

2272.  Id. ;  when  contempt  was  ment. 

committed  before  a  ref-  2288.  Proceedings  when  accused 

eree .  does  not  appear. 

2278.  Effect  of  order  to  show  2289.  Undertaking  ;  when  pro?- 

I                                     cause,  and  of  warrant.  ecnted  by    person  ag- 

2274.  Copy  aifidavit,  etc.,  to  be  grieved. 

served  with  warrant.  2290.  Id. ;  by  Attomey-Qenoal,  , 

2275.  Indorsement    upon   war-  etc. 

rant.  2291.  Sheriff  liable  for   taking 
2376.  Warrant;  how  executed.  insufScient  sureties. 

2^7.  Undertaking    to   procure  2292.  Punishment    of    mfiw«fn» 

discharge.  duct  at  trial  term. 

2278.  When  habeas  corpus  may 

issue. 


^ 
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§  8866.  In  a  case  specified  in  section  fourteen  of  this  act, 
or  in  any  other  case  where  it  is  specially  prescribed  bylaw, 
that  a  court  of  record,  or  a  judge  thereof,  or  a  referee 
appointed  by  the  court,  has  power  to  punish,  by  fine  and  im- 
prisonment, or  either,  or  generally  as  a  contempt,  a  neglect 
or  violation  of  duty,  or  other  misconduct ;  and  a  right  or 
remedy  of  a  party  to  a  civil  action  or  special  proceeding 
pending  in  the  court,  or  before  the  judge  or  the  referee,  may 
be  defeated,  impaired,  impeded,  or  prejudiced  thereby,  the 
offence  must  be  punished  as  prescribed  in  this  title. 

§  2S67.  Where  the  offence  is  committed  in  the  imme-  OMiao.  3. 
diate  \  iew  and  presence  of  the  court,  or  of  the  Judge,  or 
referee,  upon  a  trial  or  hearing,  it  may  be  punished  sum- 
marily. For  that  purpose,  an  order  must  be  made  by  the 
court,  judge,  or  referee,  stating  the  facts  which  constitute 
the  offence,  and  bring  the  case  within  the  provisions  of  this 
section,  and  plainly  and  specifically  prescribing  the  punish- 
ment to  be  inflicted  therefor. 

§  8S68.  Where  the  offence  consists   of  a  neglect  or   isciv.  Pnx 
refusal  to  obey  an  order  of  the  court,  requiring  the  pay-   188. 
ment  of  costs,  or  of  a  specified  sum  of  money,  and  the  J^jjJ^'jSJ" 
court  is  satisfied,  by  proof,  by  aflldavit,  that  a  personal  ^  ^  ^  V   j-  3  ^ 
demand  thereof  has  been  made,  and  that  payment  thereof     ^     *'' 
has  been  refused  or  neglected  ;  it  may  issue,  without  notice, 
8  warrant  to  commit  the  offender  to  prison,  until  the  costs 
or  other  sum  of  money,  and  the  costs  and  expenses  of  the 
proceeding,  are  paid,  or  until  he  is  discharged  according  to 
law. 

§  S869.  The  court  or  judge,  authorized  to  punish  for  82Haii«S8& 
the  offence,  may,  in  its  or  his  discretion,  where  the  case  is  ^  hud^m 
one  of  those  specified  in  either  of  the  last  two  sections,  and,  ' 

in  every  other  case,  must,  upon  being  satisficNl,  by  affidavit, 
of  the  commission  of  the  offence,  either  : 

1.  Make  an  order,  requiring  the  accused  to  show  cause 
before  it,  or  him,  at  a  time  and  place  therein  specified,  why 
the  accused  should  not  be  pimished  for  the  alleged  offence  ; 
or 

3.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county  where  the  accused  may  be  found,  commanding  him 
to  arrest  the  accused,  and  bring  him  before  the  court  or 
judge,  either  forthwith,  or  at  a  time  and  place  therdn  speci- 
fied, to  answer  for  the  alleged  offence. 

§  2S70.  Where  it  is  prescribed  by  law,  or  by  the  general 
rules  of  practice,  that  a  notice  may  be  served  in  behalf  of  a 
party,  upon  a  sheriff  or  other  person,  requiring  him  to  re- 
turn a  mandate,  delivered  to  him,  or  to  show  cause,  at  a 
term  of  a  court,  why  he  should  not  be  punished,  or  why  an 
attachment  ^ould  not  be  issued  against  him,  for  a  contempt 
of  the  court ;  the  party,  in  whose  oehalf  the  notice  is  served, 
may,  at  the  time  specified  therein,  file  with  the  clerk,  proof, 
by  i^davit  or  other  writteii  evidence,  of  the  delivery  of 
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the  mandate  to  the  accused  ;  of  the  default  or  other  act, 
upon  the  occurrence  of  which,  he  was  entitled  to  serve  the 
notice ;  of  the  service  of  the  notice ;  and  of  the  failure  to 
comply  therewith.  Thereupon  the  proceedings  are  the 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and 
a  copy  of  the  affidavits  upon  which  it  is  granted,  are  served 
upon  the  accused. 

74  Hun,  194.  §  8271.  Where  the  order  to  show  cause,  or  the  warrant, 
is  returnable  before  the  court,  it  may  be  made,  or  issued,  as 
prescribed  in  the  last  section  but  one,  by  any  judge  author- 
ized to  grant  an  order  without  notice,  in  an  action  pending 
in  t}ie  court ;  and  it  must  be  made  returnable  at  a  term  of 
the  court,  at  which  a  contested  motion  may  be  heard. 

a8Han,s28,  §  S27S.  An  Order  to  show  cause  may  be  made,  or  a 
warrant  may  be  issued,  as  prescribed  in  section  two  thou- 
sand two  hundred  and  sixty-nine  of  this  act,  by  a  referee 
appointed  by  the  court,  where  the  offence  is  committed 
upon  the  trial  of  an  issue  referred  to  him,  or  consists  of  a 
witness's  non-attendance,  or  refusal  to  be  sworn  or  to  testi- 
fjr,  before  him.  The  order  or  warrant  may,  in  the  discre- 
tion of  the  referee,  be  made  returnable  before  him,  or 
before  the  court.  Wbere  it  is  made  returnable  before  the 
referee,  he  has  all  the  power  and  authority  of  the  court, 
with  respect  to  the  motion  or  special  proceeding,  instituted 
thereby. 

§  2878.  An  order  to  show  cause  may  be  made,  either 
before  or  after  the  final  judgment  in  the  action,  or  the  find 
order  in  the  special  proceeding.  It  is  equivalent  to  a  notice 
of  motion  :  and  the  subsequent  proceedings  thereupon  are 
taken  in  the  action  or  special  proceeding,  as  upon  a  motion 
made  therein.  A  warrant  of  attachment  is  a  mandate, 
whereby  an  original  special  proceeding  is  instituted  against 
the  accused,  in  behalf  of  the  people,  upon  the  relation  of 
the  complainant. 

§  2274.  A  copy  of  the  warrant,  and  of  the  affidavit 
upon  which  it  is  issued,  must  be  served  upon  the  accused, 
when  he  is  arrested  by  virtue  thereof. 

§  2275.  Where  a  warrant  of  attachment  is  issued,  the 
court,  judge,  or  referee,  may,  in  its  or  his  discretion,  by  an 
indorsement-  thereupon,  fix  a  sum,  in  which  the  accused 
may  give  an  undertaking  for  his  appearance  to  answer. 

§  2276.  If  an  indorsement  is  not  made  upon  the  war- 
rant, as  prescribed  in  the  last  section  ;  or  if  such  an  indorse- 
ment is  made  and  an  undertaking  is  not  given,  as  pre- 
scribed in  the  next  section  ;  the  sheriff,  after  making  the 
arrest,  as  required  by  the  warrant,  must  keep  the  accused 
in  his  custody,  until  the  further  direction  of  the  court, 
judge,  or  referee.  Where,  from  sickness  or  any  other 
cause,  the  accused  is  physically  imable  to  attend  before  the 
court,  judge,  or  referee,  that  fact  is  a  sufficient  excuse  to 
the  sheriff  for  not  producing  him  as  required  by  the  war- 
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rant.  In  that  case,  the  sheriff  must  produce  him,  as 
directed  by  the  court,  judge,  or  referee,  after  he  becomes 
able  to  attend.  The  sheriff  need  not,  in  any  case,  confine 
tne  accused  in  prison,  or  otherwise  restrain  him  of  his 
liberty,  except  as  far  as  it  is  necessary  so  to  do,  in  order  to 
secure  his  personal  attendance. 

§  S277.  Where  an  indorsemeut  is  made  upon  the  war- 
rant, as  prescribed  in  the  last  section  but  one,  the  accused 
must  be  discharged  from  arrest,  upon  his  executing  and 
delivering  to  the  sheriff,  at  any  time  before  the  return  day 
of  the  warrant,  an  undertaking  to  the  people,  in  the  sum 
specified  in  the  indorsement,  with  two  sufficient  sureties,  to 
the  effect  that  he  will  appear,  at  the  time  when,  and  the 
place  where,  the  warrant  is  returnable,  and  then  and  there 
abide  the  direction  of  the  court,  judge,  or  referee,  as  the 
case  requires.  The  officer,  taking  the  acknowledgment  of 
the  undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offered  as 
sureties,  concerning  their  property,  and  circumstances. 

§  21S78.  If  the  accused  is  in  the  custody  of  a  sheriff,  or 
other  officer,  by  virtue  of  an  execution  against  his  person, 
or  by  virtue  of  a  mandate  for  any  other  contempt  or  mis- 
conauct,  or  a  commitment  on  a  criminal  charge,  a  warrant 
uf  attachment  cannot  be  issued.  In  that  case,  the  CQurt, 
upon  proof  of  the  facts,  must  issue  a  writ  of  habeas  corpus, 
directed  to  the  officer,  requiring  him  to  bring  the  accused 
before  it,  to  answer  for  the  offence  charged.  The  officer 
to  whom  the  writ  is  directed,  or  upon  whom  it  is  served, 
must,  except  in  a  case  where  the  production  of  the  accused 
under  a  warrant  of  attachment  would  be  dispensed  with, 
bring  him  before  the  court,  and  detain  him  at  the  place 
where  the  court  is  sitting  until  the  further  order  of  the 
court. 

§  2S79.  The  sheriff  or  other  officer  must  file  the  under- 
taking, if  any,  taken  by  him,  with  the  return  to  the  war- 
rant or  writ  of  habeas  corpus. 

§  2280.  When  the  accused  is  produced,  by  virtue  of  a  *  ^^^^'  3- 
warrant,  or  a  writ  of  habeas  corpus,  or  appears  upon  the 
return  of  a  warrant,  the  court,  judge,  or  referee,  must, 
unless  he  admits  the  offence  charged,  cause  interrogatories 
to  be  filed,  specifying  the  facts  and  circumstances  of  the 
offence  charged  against  him.  The  accused  must  make 
written  answers  thereto,  under  oath,  within  such  reasonable 
time  as  the  court,  iudge,  or  referee  allows  therefor  ;  and 
either  party  may  proauce  affidavits,  or  other  proofs,  con- 
tradicting or  corroborating  any  answer.  Upon  the  original 
afildavits,  the  answers,  and  subsequent  proofs,  the  court, 
judge,  or  referee  must  determine,  whether  the  accused  has 
committed  the  offence  charged. 

§  2281.  If  it  is  determined  that  the  accused  has  com-  87N.T.  68L 
imtted  the  offence  charged ;  and  that  it  was  calculated  to«  ^  ^'  T* 
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Super,  ct.     or   actually  did,   defeat,    impair,  impede,  or    prejudice 

5  w^att^  the  rights  or  remedies  of  a  paity  to  an  action  or  special 
113N.Y.181.  proceeding,  brought  in  the  court,  or  before  the  judge  or 
74  Han.'46oi  referee  ;  the  court,  judge,  or  referee  must  make  a  final 
461;  7  Misc.  order  accordingly, and  directing  that  he  be  punished  by  fine 
80  Hun.  76;  ^^  imprisonment, or  both,  as  the  nature  of  the  case  requires. 

6  Misc.  121.'  A  warrant  of  commitment  must  issue  accordingly. 

30^*Y  Supp  §  8882.  Where  the  accused  is  brought  up  by  virtue  of 
432.  a  writ  of  habeas  corpus,  he  must,  after  the  final  order  is 

made,  be  remanded  to  the  custody  of  the  sheriff,  or  other 
ofiBcer,  to  whom  the  writ  was  directed.  If  the  final  order 
directs  that  he  be  punished  by  imprisonment,  or  committed 
until  the  payment  of  a  sum  of  money,  he  must  be  so  im- 
prisoned  or  committed,  upon  his  discharge  from  custody 
under  the  mandate,  by  vi  tue  of  which  he  is  held  by  the 
sheriff,  or  other  officer. 

87  NY.  521.  §  2288.  Upon  the  return  of  an  order  to  show  cause,  the 

6  Civ.  Pro.  questions  which  arise  must   be  determined,  as  upon  any 

8D  Hun,  76;  ot^^er  motion  ;  and,   if  the  determination  is  to  the  effect 

6  Misc.  121.'  specified  in  the  last  section  but  one,  the  order  thereupon 

must  be  to  the  same  effect  as  the  final  order  therein  pre- 
scribed. Upon  a  certified  copy  of  the  order  so  made,  the 
offender  may  be  committed,  without  further  process. 

JJ  Hun,  167.  §  2284.  If  an  actual  loss  or  injury  has  been  produced  to 

116  N.Y^'si.  *  P^rty  to  an  action  or  special  proceeding,  by  reason  of  the 

136  Id.  263.  *  misconduct  proved  against  the  offender,  and  the  case  is  not 

7  Misc.  413.  one  where  it  is  specially  prescribed  by  law,  that  an  action 
r^C^^^' *'  °^y  ^®  maintained  to  recover  damages,  for  the  loss  or  in- 

1<^  $•  vi,  2^]  o     jury,  a  fine,  sufficient  to  indemnify  the  aggrieved  party. 

must  be  imposed  upon  the  offender,  and  collected,  and  p<ud 
over  to  the  aggrieved  party,  under '  the  direction  of  the 
court.    The  payment  and  acceptance  of  such  a  fine  consti- 
tute a  bar  to  an  action  by  the  a^rieved  party,  to  recover 
damages  for  the  loss  or  injury.     Where  it  is  not  shown  that 
such  an  actual  loss  or  injury  has  been  produced,  a  fine 
must  be  imposed,  not  exceeding  the  aniount  of  the  com- 
plainant's costs  and  expenses,  and  two  hundred  and  fif^ 
dollars  in  addition  thereto,  and  must  be  collected  and  paid, 
in  like  manner.    A  corporation  may  be  fined  as  prescribed 
in  this  section. 
18  Abb.  N.       §  2285.  Where  the  misconduct  proved  consists  of  an 
S)  Hun  248    amission  to  perform  an  act  or  duty,  which  it  is  yet  in  the 
118N.1!'.476!  power  of  the  offender  to  perform,  he  shall  be  imprisoned 
M  N.  Y.        only  until  he  has  performed  it,  and  paid  the  fine  imposed. 
State  Bro.   jn  guch  a  case,  the  order,  and  the  warrant  of  commitment, 
At  jJ*^iP  ^  ^^^  ^^  issued,  must  specify  the  act  or  duty  to  beper- 

'A.  1  ^  o  formed,  and  the  sum  to  be  paid.  In  every  other  cade,  where 
special  provision  is  not  otherwise  made  by  law,  the  offender 
may  be  imprisoned  for  a  reasonable  time,  not  exceeding  six 
months,  and  until  the  fine,  if  any,  is  paid  ;  and  the  order, 
and  the  warrant  of  commitment,  if  anv,  must  specify  the 
amount  of  the  fine,  and  th§  duration  of  t}ie  impiisoniiieiit 
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§  S286.  Where  an  offender,  imprisoned  as  prescribed  in  39  Hun,  aot 
this  title,  is  unable  to  endure  the  imprisonment,  or  to  pay  JJ  K*  J*J- 
the  sum,  or  perform  the  act  or  duty,  required  to  be  paid  or  •      • 

performed,  in  order  to  entitle  him  to  be  leleased,  the  court, 
judge,  or  referee,  or,  where  the  commitment  was  made  as 
prescribed  in  section  two  thousand  four  hundred  and  fifty- 
seven  of  this  act,  the  court,  out  of  which  the  execution  was 
issued,  may,  in  its  or  his  discretion,  and  upon  such  terms  as 
justice  requires,  make  an  order  directing  him  to  be  dis- 
charged from  the  imprisonment. 

§  2887.  A  person,  punished  as  prescribed  in  this  title, 
may,  notwithstanding,  be  indicted  for  the  same  misconduct, 
if  it  is  an  indictable  offence ;  but  the  court,  before  which 
be  is  convicted,  must,  in  forming  its  sentence,  take  into 
consideration  the  previous  punishment. 

§  2888.  Where  a  person,  arrested  by  virtue  of  a  war- 
rant of  attachment,  has  given  an  undertaking  for  his  ap- 
pearance, as  prescribed  in  this  title,  and  fails  to  appear,  on 
the  return  day  of  the  warrant,  the  court  may  either  issue 
another  warrant,  or  make  an  order,  directing  the  undertak- 
ing to  be  prosecuted;  or  both. 

§  2289.  The  order,  directing  the  undertaking  to  be 
prosecuted,  may,  in  the  discretion  of  the  court,  direct  the 
prosecution  thereof,  by  and  in  the  name  of  any  party  ag- 
grieved by  the  misconduct  of  the  accused.  In  such  a  case, 
the  plaintiff  may  recover  damages,  to  the  extent  of  the  loss 
or  injury  sustained  by  him,  by  reason  of  the  misconduct, 
together  with  the  costs  and  expenses  of  prosecuting  the 
special  proceeding  in  which  the  warrant  was  issued  ;  not 
exceeding  the  sum  specified  in  the  undertaking. 

g  2290.  If  no  party  is  aggrieved  by  the  misconduct  of 
the  accused,  the  order  must,  and,  in  any  case  where  the 
court  thinks  proper  so  to  direct,  it  may,  direct  the  prosecu- 
tion of  the  undertaking,  by  the  Attorney -General,  or  by  the 
district-attorney  of  the  county  in  which  it  was  given,  in  the 
name  of  the  people.  In  an  action,  brought  pursuant  to 
the  order,  the  people  are  entitled  to  recover  the  entire  sum, 
specified  in  the  undertaking.  Out  of  the  money  collected, 
the  court,  which  directed  tne  prosecution,  must  direct  that 
the  person,  at  whose  instance  the  warrant  was  issued,  be 
paid  such  a  sum  as  it  thinks  proper,  to  i-atisf y  the  costs  and 
expenses  incurred  hj  him,  and  to  compensate  him  for  any 
loss  or  injury  sustained  by  him,  by  reason  of  the  miscon- 
duct. The  residue  of  the  money  must  by  paid  into  the 
treasury  of  the  State. 

f2291.  After  the  return  of  an  execution,  issued  upon  a 
gment,  rendered  in  an  action  upon  the  undertaking,  an 
action,  to  recover  the  amount  of  the  judgment,  may  be 
maintained  against  the  sheriff,  where  it  appears  that,  at  the 
time  when  the  undertaking  was  given,  the  sureties  were  in- 
BuflScient,  and  the  sheriff  had  reasonable  grounds  to  doubt 
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their  sufficiency.  Such  an  action  maybe  maintained  by 
the  plaintiff,  in  whose  favor  the  judgment  was  recovered 
If  the  people  were  plaintiffs,  the  action  must  be  prosecuted 
by  the  Attorney-General  or  the  district-attorney ;  and  any 
money  collected  therein  must  be  disposed  of,  as  prescribed 
in  the  last  section. 

§  2292.  [  Am^d  1895,  amendmtnt  to  take  effect  January  1, 
1896.]  Where  a  misconduct,  which  is  punishable  by  fine  or 
imprisonment,  as  prescribed  in  this  title,  occurs  at  a  trial 
term,  or  with  respect  t )  a  mandate  returnable  at  such  term, 
and  was  not  punished  at  the  term  at  which  it  occurred ;  the 
snjpreme  court  may  inquire  into  and  punish  the  misconduct, 
as  if  it  had  occurred  at  a  special  term  of  the  supreme  court, 
held  in  the  same  county,  or  with  respect  to  a  mandate  return- 
able at  such  a  special  term. 

TITLE  IV. 
Proceedings  to  eoUect  a  fine, 

{  2388.  Clerk  to  make  schedule      %  2397.  Retom  thereof: 

of  finee  imposed.  2^96.  Proceedings  if  flue  not  col. 

2294.  Warrant  to  be  issued  by  lected. 

Mm.  2299.  Who  to  be  included  in 

2296.  Id.;  when  delinquent  re-  schedule. 

sides  in  another  county.  2900.  Liability  of  sheriff. 

2296.  Execution  of  warrant.  .  2801.  Application  of  this  title. 

§  2  2  93.  Where  a  fine  has  been  imposed  by  a  court  of  rec- 
ord, upon  a  grand  or  trial  juror,  or  upon  any  officer  or  other 
person,  without  being  accompanied  with  an  order  for  the 
immediate  commitment  of  the  person  so  fined,  until  the  fine 
is  paid,  the  clerk  of  the  court,  immediately  after  the  close 
of  the  term  at  which  the  fine  was  imposed,  must  prepare  a 
schedule,  containing,  in  separate  colunms,  the  foUowing 
matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  of  resioence,  where  it  appears,  from  the 
papers  on  file  or  before  the  court,  to  be  within  the  county. 

8.  The  amount  of  the  fi))e  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to 
the  effect,  that  it  contams  a  true  abstract  of  the  orders  im- 
posing fines,  and  must  annex  it  to  the  warrant  specified  in 
the  next  section. 

§  2294.  The  clerk  must  immediately  issue  a  warrant, 
under  the  seal  of  the  court,  directed  to  the  sherifit  of  the 
county,  and  commanding  him  to  collect  from  each  of  the 
persons,  named  in  the  schedule  annexed  to  the  warrant, 
the  sum  therein  set  opposite  that  person's  name ;  and  to 
pay  over  the  sum  collected,  to  the  treasurer  of  the  county. 
The  warrant  is  the  process  of  the  court,  by  which  the  flniet 
were  imposed. 
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§  2S95.  If  a  delinquent  resides  in  another  county,  a 
separate  warrant,  for  the  collection  of  the  fine  imposed  upon 
him,  with  an  appropriate  schedule  annexed  thereto,  must 
be  issued,  in  like  manner,  to  the  sheriff  of  the  county  where 
he  resides. 

§  8S96.  The  sheriff,  to  whom  a  warrant  is  issued,  must 
collect  each  fine  out  of  the  personal  property  of  the  person  • 
fined,  as  prescribed  in  chapter  thirteenth  of  this  act,  for 
the  collection,  by  levy  upon  and  sale  of  personal  property, 
of  an  execution  issued  out  of  a  court  of  record ;  and  he  is 
entitled  to  like  fees  thereupon.  If  sufficient  personal  prop- 
erty of  a  delinquent  cannot  be  found  to  pay  the  fine  and 
the  fees,  the  sheriff  must  arrest  the  delinquent,  and  detain 
him  in  custody  tmtil  he  pays  the  same,  as  upon  an  execu- 
tion against  the  person,  issued  in  an  action,  out  of  the 
supreme  court ;  and  he  is  entitled  to  like  fees  thereupon. 

§2297.  [Am^dlSdb,  amendmeni  to  take  effect  January  1, 
1896.]  The  sheriff  must  return  the  warrant,  with  his  pro. 
ceedings  thereupon,  at  the  term  of  the  court;  or,  where  the 
fine  was  impost  d,  in  any  county  except  New  York,  by  the 
supreme  court,  or  the  couDty  court,  at  the  term  of  the 
county  court  held  next  after  the  expiration  of  sixty  days 
from  the  receipt  thereof.  If  he  fails  to  do  so,  the  district 
attorney  must  take  the  same  proceedings  to  compel  a  return, 
as  may  be  taken  by  a  judgment  creditor,  where  a  sheriff 
omits  to  return  an  execution,  issued  out  of  the  supreme  court 

§  8298.  Where  it  appears,  by  the  return,  that  a  fine 
remains  uncollected,  and  it  does  not  appear  that  the  sheriff 
has  the  delinquent  in  custody,  the  district-attorney  must,  if 
he  has  ^od  reason  to  believe  that  the  sheriff  mi^ht,  with 
due  dihgence,  have  collected  the  fine,  or  arrested  and  de- 
tained the  delinquent,  commence  an  action  against  the 
sheriff,  in  the  name  of  the  people.  Otherwise  he  must  di- 
rect the  clerk  to  issue  a  new  warrant,  or  to  include  the  fine 
in  the  schedule  annexed  to  the  next  warrant,  to  be  issued 
by  him.  A  new  warrant  may,  from  time  to  time,  be  issued, 
or  the  fine  may  be  included  in  the  schedule  annexed  to  a 
subsequent  warrant,  until  it  is  collected. 

§  2299.  Where  the  clerk  issues  a  warrant,  as  prescribed 
in  this  title,  he  must  include  in  the  schedule  thereto  an- 
nexed, the  name  of  each  person  who  has  been  fined,  prior 
to  the  issuing  thereof,  and  whose  fine  remains  then  wholly 
or  partly  unpaid,  and  not  remitted  by  the  court. 

§  2800.  An  action  may  be  maintained,  in  behalf  of  the  n  ciy.  Pro. 
people,  against  a  sheriff,  to  whom  a  warrant  is  directed  and  2S7. 
delivered,  as  prescribed  in  this  title,  to  recover  damages  for 
any  omission  of  duty  with  respect  to  the  same,  in  a  case 
where  a  judgment  creditor  might  maintain  an  action 
against  a  shenff,  to  whom  an  execution  issued  out  of  the 
supreme  court  is  directed  and  delivered.  In  such  an  action, 
the  people  are  entitled  to  recover  the  same  damages,  which 
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ft  judgment  creditor  would  be  entitled  to  recover,  if  the 
order  imposing  the  fine  was  a  judgment  of  the  supreme 
court. 

§  8801.  This  title  does  not  apply  to  a  case,  where 
special  provision  for  the  collection  of  a  fine  is  otherwise 
made  by  law. 

TITLE  V. 

Proceedings  to  discover  the  death  of  a  tenant  for  life, 

%  28QS.  Petition  for  prodaction  of       §  2311.  Commijasion  to  be  issned 
tenant  for  life .  if  life-tenant  is  witiiout 

$9108.  Contents  of  petition.  the  State. 

2804.  Service  of    petition  and  2812.  General    proyisione     re- 
notice,  ppecting    the    commis- 

9»06.  Proceedings  npon  preeen-  Hon 

tation  of  petition.  2813.  Petitioner  to  siye  notioe 

2806.  Service  of  order  ;  powers,  of  its  cxecauon. 

etc.,  of  referee.  2314.  Execution  thereof. 

8807.  Habeas  corpus.  2315.  Proceedings  on  return  of 

2806.  Beport  of  referee.  commission. 

2309.  Dismissal  of  petition  when  2316.  Costs. 

order  complied  with.  2817.  Property ;  when  restored. 

S810i  When  life-tenant  deemed  2818.  Remedy  of  pet  son  evicted 
dead,  and  petitioner  let  for  profits,  etc. 

into  possession.  2819.  Order  not  conclusiye  in 

ejectment. 

§  280S.  A  person  entitled  to  claim  real  property,  after 
the  death  of  another  who  has  a  prior  estate  therein,  may, 
not  of  tener  than  once  in  each  calendar  year,  apply  by  peti- 
tion to  the  supreme  court,  at  a  special  term  thereof,  neld 
within  the  judicial  district,  wherein  the  property,  ot  a  jwurt 
thereof,  is  situated,  for  an  order,  directing  the  production 
of  the  tenant  for  life,  as  prescribed  in  this  title  1^  a  person, 
named  tn.  the  petition,  against  whom  an  action  of  ejectment 
to  recover  the  real  property  can  be  maintained,  if  the  ten- 
ant for  life  is  dead ;  or,  where  there  is  no  such  person,  by 
tiie  guardian,  husband,  trustee,  or  other  person,  who  has, 
or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate, 

§  2808.  The  petition  must  be  in  writing,  and  yenfied 
by  the  affidavit  of  the  petitioner,  to  the  effect,  that  the  mat- 
ters of  fact  therein  set  forth  are  true.     It  must  contain  : 

1.  A  description  of  the  real  property,  and  a  statement  of 
the  petitioner's  interest  therein,  and  of  such  other  facts  as 
show  that  the  case  is  within  the  provisions  of  the  last  sec- 
tion. 

2.  An  averment  that  the  petitioner  believes  that  the  per- 
son, upon  whose  life  the  prior  estate  depends,  is  dead  to 
gether  with  a  statement  of  the  grounds  upon  which  Uie 
petitioner's  belief  is  founded. 

§  2304.  A  copy  of  the  petition  including  the  affidavit, 
together  with  notice  of  the  time  and  place  at  which  the 
petition  will  be  presented,  must  be  personally  served,  a' 
least  fourteen  days  before  its  presentation,  upon  the  per- 
son required,  by  the  prayer  thereof,  to  produce  the  teoaat 
for  Hf e. 
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§  8305.  Upon  the  presentation  of  the  petition  and 
affidavit,  with  due  proof,  by  affidavit,  of  service  of  a  copy 
thereof  and  of  the  notice,  if  sufficient  cause  to  the  contrary 
is  not  shown  by  the  adverse  party,  the  court  must  either 
issue  a  commission,  as  prescribed  in  the  following  sections 
of  this  title ;  or  make  an  order,  directing  the  adverse  party, 
at  a  time  and  place  therein  specified,  before  the  court,  or  a 
referee  therein  designated,  to  produce  the  person  upon 
whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  prove  that  he  is  living. 

§  8306.  Where  an  order,  requiring  the  production  of 
the  tenant  for  life,  or  proof  that  he  is  living,  is  made  as  pre- 
scribed in  the  last  section,  a  certified  copy  thereof  must  be 
served,  at  least  fourteen  days  before  the  time  therein  speci- 
fied, upon  the  person  required  to  make  the  production  or 
proof,  or  upon  his  attorney.  Upon  presentation  of  proof 
of  service,  by  affidavit,  the  court  or  the  referee,  must,  at 
the  time  and  place  specified  in  the  order,  or  at  the  time  and 
place  to  which  the  hearing  ma^  be  adjourned,  hear  the  alle- 
gations and  proofs  of  the  parlies,  respecting  the  identity  of 
any  person  produced,  with  the  person  whose  death  is  in 
question  ;  or,  if  the  latter  person  is  not  produced,  respect- 
ing the  reasons  for  the  failure  to  produce  him,  and  whether 
he  is  living.  Where  a  referee  is  appointed,  he  has  the  same 
powers,  and  is  entitled  to  the  same  compensation,  as  a 
referee  appointed  for  the  trial  of  an  issue  in  an  action. 

§  S307.  If  it  appears,  by  affidavit,  to  the  satisfaction  of 
the  court,  that  the  person  required  to  be  produced  is  im- 
prisoned within  the  State,  for  any  cause,  except  upon  a 
sentence  for  a  felony,  or  is  kept  or  detained,  within  the 
State,  by  any  perscm,  the  court  may,  either  before  or  after 
making  the  order  for  production,  issue  a  writ  of  habeas 
corpus  to  bring  him  before  it,  or  before  the  referee,  as  the 
case  requires.  The  writ  must  be  served  and  executed,  and 
disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the 
detention  of  a  prisoner. 

§  8308.  The  referee  must  deliver  his  report  to  the  peti- 
tioner, or  file  it  with  the  clerk  within  ten  days  after  the 
case  is  closed.  He  must  state  therein,  whether  any  person 
was  or  was  not  produced  before  him,  as  being  the  person 
whose  death  is  in  question.  He  must  append  thereto,  in 
the  form  of  depositions,  the  proofs,  if  any,  respecting  the 
identity  of  any  person  so  produced,  with  the  person  whose 
death  is  in  question ;  or,  if  no  one  is  so  produced,  upon  the 
question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions 
controverted  before  him. 

§  8309.  If  it  appears,  to  the  satisfaction  of  the  court, 
upon  the  referee  s  report  and  the  proofs  thereto  appended ; 
or,  where  a  referee  is  not  appointed,  upon  the  allegations 
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and  proofs  of  the  parties  before  the  court ;  that  the  party, 
required  to  produce  the  tenant  for  life,  or  to  prove  his  ex- 
istence, has  fully  complied  with  the  order,  the  court  must 
make  an  order  dismissing  the  petition,  and  requiring  the 
petitioner  to  pay  the  costs  of  the  proceedings. 

§  2810.  If  it  appears,  from  the  referee's  report,  or  upon 
the  hearing  before  the  court,  that  the  person,  upon  whose 
life  the  prior  estate  depends,  was  not  produced  ;  and  if  the 
party  required  to  produce  him,  or  to  prove  his  existence, 
has  not  proved,  to  the  satisfaction  of  the  court,  that  he  is 
living ;  a  final  order  must  be  made,  declaring  that  he  is 
presumed  to  be  dead,  for  the  purpose  of  the  proceedings, 
and  directing  that  the  petitioner  be  forthwith  let  into  pos- 
session of  the  real  property,  as  if  that  person  was  actually 
dead. 

§  281 1.  If,  before  or  at  the  time  of  the  presentation  of 
the  referee's  report  to  the  court,  or,  where  a  referee  is  not 
appointed,  at  any  time  before  the  final  order  is  made,  the 
party,  upon  whom  the  petition  and  notice  are  served,  pre- 
sents to  the  court  presumptive  proof ,  by  affidavit,  that  the 
person,  whose  death  is  in  question,  is,  or  lately  was  at  a 
place  certain,  without  the  otate,  the  court  must  make  an 
order,  requiring  the  petitioner  to  take  out  a  commission, 
directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed 
upon  a  subsequent  application  for  the  commission,  for  the 
purpose  of  obtaining  a  view  of  the  person,  whose  death  is 
m  question,  and  of  taking  such  testimony,  respecting  his 
identity,  as  the  parties  produce.  The  order  must  also 
direct  that  the  proceedings  UDon  the  petition  be  staged, 
until  the  return  of  the  commission ;  ana  that  the  petition 
be  dismissed  with  costs,  unless  the  petitioner  takes  out  the 
commission,  within  a  time  specified  in  the  order,  and 
diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

§  8313.  It  is  not  necessary,  unless  the  court  specially 
so  directs,  that  the  witnesses  to  be  examined  should  be 
named  in  the  commission,  or  that  interrogatories  should  be 
annexed  thereto.  The  commission  must  be  executed  and 
returned,  and  the  deposition  taken  must  be  filed  and  used, 
as  prescribed  for  those  purposes  in  article  second  of  title 
tiiird  of  chapter  ninth  of  this  act,  except  as  otherwise 
specially  prescribed  in  this  title. 

§  8318.  The  petitioner  must  give  to  the  adverse  party, 
or  his  attorney,  written  notice  of  the  lime  when,  and  the 
place  where,  the  commissioner  or  commissioners  will  at- 
tend, for  the  purpose  of  executing  the  commission,  as 
follows : 

1.  If  the  place,  where  the  commission  is  to  be  executed, 
is  within  the  United  States,  or  the  dominion  of  Canada,  he 
must  give  at  least  two  months'  notice. 

2.  If  it  is  within  either  of  the  West  India  islands,  he  must 
^ve  at  least  three  months'  notice. 
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8.  In  every  other  case,  he  must  give  at  least  four  months' 
notice. 

Notice  may  be  given,  as  required  by  this  section,  by 
serving  it  as  prescribed  in  this  act  for  the  service  of  a  paper 
upon  an  attorney,  in  an  action  in  the  supreme  court. 

g  8814.  The  commissioner  or  commissioners  possess  the 
same  powers,  and  must  proceed  in  the  same  manner,  as  a 
referee,  appointed  by  an  order  requiring  the  production  of 
the  tenant  for  life,  or  proof  of  his  existence ;  except  that 
they  cannot  proceed,  unless  a  person  is  produced  before 
them,  as  being  the  person  whose  death  is  in  question.  The 
return  to  the  commission  must  expressly  state  whether  any 
person  was  or  was  not  so  produced.  The  testimony,  re- 
specting the  identity  of  a  person  so  produced,  mus*^^  be 
taken,  unless  otherwise  specially  directed  by  the  court,  as 
prescribed  in  chapter  ninth  of  this  act,  for  taking  the  de- 
positition  of  a  witness  upon  oral  interrogatories ;  except 
tbat  it  is  not  necessary  to  give  any  other  notice  of  the  time 
and  place  of  examination,  than  that  prescribed  in  the  last 
section. 

§  S3 15.  Upon  the  return  of  the  commission,  the  pro- 
ce^ings  are  the  same  as  upon  the  report  of  a  referee,  as 
prescribed  in  sections  two  thousand  three  hundred  and 
nine  and  two  thousand  three  hundred  and  ten  of  this  act ; 
but  the  court  may,  in  its  discretion,  receive  additional 
proofs  from  either  party. 

§  2816.  Where  costs  of  a  special  proceeding,  taken  as 
prescribed  in  this  title,  are  awarded,  they  must  be  fixed  by 
the  court  at  a  gross  sum,  not  exceeding  fifty  dollars,  in 
addition  to  disbursements.  Where  provision  is  not 
specially  made  in  this  title  for  the  award  of  costs,  they  may 
be  denied,  or  awarded  to  or  against  either  party,  as  justice 
requires 

§  2817.  The  possession  of  real  property,  which  has 
been  awarded  to  the  petitioner,  as  prescribed  in  this  title, 
upon  the  presumption  of  the  death  of  the  persoL,  upon 
whose  life  the  prior  estate  depends,  must  be  restored,  by 
the  order  of  the  court,  to  the  person  evicted,  or  to  his  heirs 
or  legal  representatives,  upon  the  petition  of  the  latter,  and 
prooi,  to  the  satisfaction  of  the  court,  that  the  person  pre- 
sumed to  be  dead  is  living.  The  proceedings  upbn  such 
an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is 
awarded . 

§  2318.  A  person  evicted,  as  prescribed  in  this  title, 
may,  if  the  presumption,  upon  which  he  is  evicted,  is  erro- 
neous, maintain  an  action  against  the  person  who  has  occu- 
p\ed  the  property,  or  his  executor  or  administrator,  to  re- 
cover the  rents  and  profits  of  the  property,  during  the 
occupation,  while  the  person,  upon  whose  life  the  prior 
estate  depends,  is  or  was  living. 

§  2319.  A  final  order,  made  as  prescribed  in  this  title, 
awarding  to  the  petitioner  the  possession  of  real  property, 
18  presumptive  evidence  only,  in  an  action  of  ejectment, 
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brought  against  him  by  the  person  evicted,  or  in  an  action 
brought  as  prescribed  ia  tbe  last  section,  of  the  life  or  death 
of  the  person  upon  whose  life  the  prior  estate  depends. 

TITLE  VI. 
Proceedings  for  Ihe  appointment  of  a  committee  of  the  person, 
and  of  the  propiriy,    of  a   lunatic,    idioij    or   habitual 
drunkard;  general  powers  and  duiies  of  ihe  commitiee: 

S  2330.  Jarisdiction;     concurrent  commiBsion. 

jurisdiction.  2333.  Expenses  of  commission. 

2321.  Duty  of  court  having  jnris-  2334.  Proceedings  upon  trial  by 

diction.  jury  in  court. 

2822.  Committee    may    be    ap>  2835.  Subject  of  inquiry  incases 

pointed.  of  lunacy. 

2323.  Application   for    commit-  2336.  Proceedingsupon  verdict, 

tee;  by  whom  made.  or  return  of   commis- 

2823(a).  Application   when    in-  sion. 

competent  person  is  in  2336  (a).  Application  for    com- 

a  state  institution;  peti-  mittee  of  incompetent 

tion  by  whom  made;;con-  in  statf)  institution ;  cer> 

tents    and   proceedings  tain  sections  not  appllc- 

upon  presentation  there-  able, 

of.  2337.  Security  to  be    given  by 

2323  (6).  Id.;  cost  and  disburse-  committee. 

ments  2338.  Oompensation  of  commit- 

2324.  Duty  of  certain  officers  to  tee. 

apply.  2339.  Oommittee  under  control 

2S25.  Contents. etc., of  petition;  of  court;  limitation  of 

proceedings  upon  pre-  powers 

sentation  thereof.  2340.  Committee    of     property 

2826.  When  foreign  committee  may   maintain  actions, 

may  be  appointed.  etc 

2327.  Order  for  commission,  or  2341.  Id.;  to  file  inventory  and 

for  trial  by  j ury  in  court.  account. 

2838.  Contents  of  commission.  2342.  Id.;  may  be  compelled  to 

2829.  Commissioners      to      be  file  the  same  or  render 

sworn;  vacancies,  how  an  additional   account, 

filled.  etc. 

2830.  Jury  to  be  procured.  Pro*  2843.  Property,  when  to  be  re- 

ceedings  thereupon.  stored. 

2331.  Proceedings     upon      tbe  2344.  Id.;  disposition  in  case  of 

hearing.  death. 

2332.  Betum  of  inquisition  and 

liAbb.K.O.       §  282()«    [Am'd  1894,  1895,  amendment  to  take  effect  Jan^ 
120.  yi(iry  1,  1896.]  Thti  jurisdiction  of  the  supreme  court  extends 

20  Id.  162.  ^^  ^Y^^  custody  of  the  person,  and  the  care  of  the  property, 
of  a  person  incompetent  to  manage  himself  or  his  affairs,  in 
consequence  of  lunacy,  idiocy,  habitual  drunkenness,  or 
iuibeciiity  arising  from  old  age  or  los.s  of  memory  and  under- 
standing or  other  cause.  Where  a  bounty  court  has  juris- 
diction  o{  those  matters,  concurrent  with  thutof  the  supreme 
court,  the  jurisdiction  of  the  court  first  exercising  it,  as  pre- 
scribed in  this  title,  is  exclnsiye  of  that  of  the  others,  with 
respe  )t  to  any  matter  within  its  jurisdiction,  for  which  pro- 
vision is  made  in  th-s  title.  In  all  proceedings  und^r  this 
title  for  the  appointment  of  a  committee  of  such  a  pc-r^on  he 
shall  be  designated  ''an  alleged  incompetent  person;"  and 
aftrir  the  appointment  of  a  committee  of  such  person,  in  p11 
subsequent  proceedinj:s  the  lunatic,  idiot,  habitr.al  drunkard 
or  imbecile  shall  be  designated  ''an  incompetent  )'erson." 

§  2321  •  The  court  exercising  jurisdiction  over  the  pro- 
perty of  either  of  the  imcompeteht  peiaoos  specified  in  the 
Inst  section,  must  preserve  his  property  from  waste  or 
destruction;  and  out  of  the  proceeds  thereof  must  provide 


\^^'^ 
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for  the  payment  of  his  debts,  and  for  the  safe  keeping  and 
maintenance,  and  the  education,  when  required,  of  th«  in- 
competent person  and  his  family. 

§  2322.  The  jurisdiction,  specified  in  the  last  two  sections, 
must  bd  exercised  by  means  of  a  committee  of  the  person,  or 
a  committee  of  the  property,  or  of  a  particular  portion  of  the 
property,  of  the  incompetent  person,  appointed  as  prescribed 
in  this  title.  The  committee  of  the  person  and  the  com- 
itiitt^e  of  the  property  may  be  the  same  iDdividual,  or  dif- 
ferent indiyiduals,  in  the  discretion  of  the  court. 

§  2323.  [Am^d  1895.]  An  application  for  the  appoint-  ^^ 
ment  of  snch  a  committee  must  \}e  made  by  petition,  which 
naay  be  presented  by  any  person.  Except  as  provicled  in  the 
next  Hection,  where  the  application  is  made  to  the  supreme 
court,  the  pet  tion  mubt  be  presented  at  a  special  term  held 
within  the  judicial  district,  or  to  a  justice  of  said  court  with- 
in such  judicial  district  at  chambers,  where  the  person  al- 
leged to  be  incompetent  resides;  or  if  he  is  not  a  resident  of 
the  State,  or  the  place  of  his  residence  can  not  be  ascertained, 
where  some  of  his  property  is  situated,  or  the  State  insiitu- 
tion  is  situated  of  which  he  is  an  inmate. 

§  2323  (a).  [  Added  1895.  ]  Where  an  incompetent  per- 
son has  been  committed  to  a  State  institution  in  any  manner 
provided  by  law,  and  is  an  inmate  thereof,  the  petition  may. 
be  presented  by  any  officer  of  and  on  behalf  of  the  State;  the 
petition  must  be  in  wriUng  and  verified  by  the  affidavit  of 
the  petitioner  or  his  attorney,  to  the  effect  that  the  matters 
therein  stated  are  trne  to  the  best  of  his  information  or  belief; 
it  must  show  that  the  person  for  whose  person  or  property, 
or  both,  a  committee  is  asked  has  been  committed  to  a  State 
institution  in  some  manner  provided  by  law,  and  is  at  tl.e 
time  an  inmate  thereof;  it  must  also  state  the  institution  in 
which  he  is  an  inmate,  the  date  of  his  admission,  his  laRt 
known  place  of  residence,  the  name  and  residence  of  the 
bnsband  or  wife,  if  any,  of  such  person  and  if  there  be  none, 
the  name  and  residence  of  the  next  of  kin  of  such  person 
living  in  this  State  so  far  as  known  to  the  petitioner,  the 
nature,  extent  and  income  of  his  property,  so  far  as  the  same 
is  known  to  the  petitioner,  or  can  with  reasonable  diligence 
be  ascertained  by  him.  The  petition  may  be  presented  to 
the  supreme  court  at  any  special  term  theieof,  held  either  in 
the  judicial  district  in  which  0uch  incompetent  person  last 
resided,  or  in  the  district  in  which  the  State  institution  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the  su- 
preme court  at  chambers  within  such  judicial  district.  Notice 
of  the  presentation  of  such  petition  shall  be  personally  given 
to  snch  person,  and  also  to  the  husband  or  wife,  if  any,  or  if 
none  to  the  next  of  kin  named  m  the  petition,  and  to  the 
officer  in  charge  of  the  institution  in  which  such  person  is 
nn  inmate.  Upon  the  presentation  of  such  petition,  and 
)  roof  of  the  service  of  snch  notice,  the  conrt  or  justice  may, 
if  satisfied  of  the  truth  of  the  facts  required  to  be  stated  in 
such  petition,  immediately  appoint  a  committee  of  the  per- 
son or  property,  or  b  ith,  of  buch  incompetent  person,  or 
may  require  any  farther  proof  which  it  or  he  may  deem  ne- 
cessary before  making  such  appointment. 
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§  2828(b).  [Added  1895,]  Upon  the  presentation  of  a 
petition  and  the  appointment  of  a  committee,  as  provided  in 
section  three  thousand  three  hundred  aud  twenty-three  (a), 
the  court  or  juRtice  may  award  cobts  of  the  proceeding,  not 
exceeding  twenty-five  dollars  in  addition  to  necessary  dis- 
bursements, to  tne  petitioner,  payable  from  the  estate  of  the 
incompetent  person,  and  upon  denial  of  an  application  to 
set  the  same  aside,  costs  as  of  a  motion. 

^  2824*  Where  the  incompetent  person  has  property, 
which  may  be  endangered  in  consequence  of  his  incom- 
petency, and  no  relative  or  other  person  applies  for  the  ap- 
pointment of  a  committee  of  his  property,  the  overseer  or 
superintendent  of  the  )^>oor  of  the  town,  district,  county,  or 
city,  in  which,  he  resides,  or,  where  there  is  no  such  officer^ 
the  officer  or  officers  performing  corresponding  functions 
under  another  official  title,  must  apply  to  the  proper  court, 
for  the  appointment  of  such  a  committee.  ,  The  expenses 
of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses 
of  those  officers  are  audited  and  allowed. 

J  J/  At/L.  3  4  6.  §  2325.     {Am^d  1891.]     The  petition  must  be  in  writing, 
"    '  and  verified  by  the  affidavit  of  the  petitioner,  or  his  attor- 

ney, to  the  effect  that  the  matters  of  fact  therein  stated  are 
true.  It  must  be  accompanied  with  proof,  by  affidavit,  that 
the  case  is  one  of  those  specified  in  this  title.  It  must  set 
forth  the  names  and  residences  of  the  husband  or  wife,  if 
any,  and  of  the  next  of  kin  and  heirs  of  the  person  alleged 
to  be  incompetent ;  as  far  as  the  same  are  known  to  the 
petitioner,  or  can,  with  reasonable  diligence,  be  ascertained 
by  him,  and  also  the  probable  value  of  the  property  pos- 
sesHed  and  owned  by  the  alleged  incompetent  person,  and 
what  property  has  been  conveyed  during  said  alleged  incom- 
petency and  to  whom,  and  its  value  and  what  consideration 
was  paid  for  it,  if  any,  or  was  a-^reed  to  be  paid.  The  court 
must,  unless  saffici  nt  reasons'for  dispensing  therewith  are 
set  forth  in  the  petition  or  accompanying  affidavit,  require 
notice  of  the  presentation  of  the  petition  to  be  given  to  the 
husband  or  wife,  if  any,  or  to  one  or  more  relatives  of  the 
person  alleged  to  be  iri competent,  or  to  an  officer  specified 
in  the  last  section.  When  notice  is  required,  it  may  be  given 
in  any  manner  which  the  court  deems  proper ;  and  f  r  that 
purpose,  the  hearing  may  be  adjourned  to  a  subsequent  day, 
or  to  another  term  at  which  the  petition  might  have  been 
presented. 

§  2826.  Where  the  person,  alleged  to  be  incompetent, 
resid<:S  without  the  Stale,  and  within  the  United  States,  and 
a  committee  or  guardian  of  his  property  has  been  duly  ap- 
pointed, pursuant  to  the  laws  of  the  stute  or  territory  where 
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he  residea,  the  court  may^  in  its  discretion,  make  an  order, 
appointing  the  foreign  committee,  or  foreign  guardian,  the 
committee  of  all,  or  of  a  particular  portion,  of  the  property 
of  the  incompetent  person ,  within  the  State,  upon  his  giving 
such  security  for  the  discharge  of  his  trust,  as  the  court 
thinks  proper. 
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§2827.  lAm*dlS91y  1895,  amendment  to  take  effe^^  Jan- 
uary I,  1896.]  Unless  an  order  is  made  as  prescribed  in  the 
last  section,  if  it  presumptiyely  appears,  to  the  satisfaction 
of  the  court  from  the  petition  and  the  proofs  accompanying 
it  that  the  case  is  one  of  those  specified  in  this  title,  and  that 
a  committee  ought,  in  the  exercise  of  a  sound  discretion,  to 
be  appointed,  the  court  must  make  an  order  directing  either: 

1.  That  a  commission  issue,  as  prescribed  in  the  next  sec- 
tion to  one  or  more  fit  persons  designated  in  the  order,  or 

2.  That  the  question  of  fact  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for 
the  appointment  of  a  committee,  be  tried  by  a  jury  at  a  trial 
term  of  the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and 
accompanying  affidavits  that  any  person  or  persons  having 
acquired  ^om  the  alleged  Incompetent  person,  real  or  per- 
sonal property  during  the  time  of  such  alleged  incompetency 
without  adequate  consideration,  the  court  may  issue  an  or- 
der, with  or  without  security  restraining  such  person  or  per- 
sons from  selling,  assigning,  disposing  of  or  incumbering 
said  property,  or  confessing  judgment  which  shall  become  a 
lien  upon  said  property  during  the  pendency  of  the  proceed- 
ing for  the  appointment  of  a  committee,  and  said  otder  may 
in  the  discretion  of  the  court  be  continued  for  ten  days'after 
the  appointment  of  such  committee.  Notice  of  the  execution 
of  the  commission  shall  be  given  to  the  person  or  persons 
enjoined  in  such  manner  as  the  court  may  direct. 

§  2828.  The  commission  must  direct  the  commissioDers 
to  cause  the  sheriff  of  a  county  specified  therein,  to  procure 
a  jury;  and  that  they  inquire,  by  the  jury,  into  the  matters 
set  forth  in  Ihe  petition;  and  also  into  the  ynlue  of  the  real 
and  personid  property  of  the  person  alleged  to  be  incompe- 
tent,  aud  the  amount  of  his  income.  It  may  contain  such 
other  diieotions,  with  respect  to  the  subjects  of  inqtiiry,  or 
the  manner  of  executing  Uie  commission,  as  the  court  direota 
to  be  inserted  therein. 

§  2829.  Each  commissioner,  before  entering  upon  the 
execution  of  his  duties,  must  subscribe  and  take,  before  one 
of  the  officers  specified  in  section  eight  hundred  and  forty- 
two  of  this  act,  and  file  with  the  clerk,  an  oath,  faithfully, 
honestly,  and  impartially  to  discharge  the  trust  committed 
to  him.  If  a  commissioner  becomes  incompetent,  or  neglects 
or  refuses  to  serve,  or  removes  from  the  State,  the  court  may 
remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal,  or  resignation. 

§  2380.  [Am'd  1895,  amendment  to  take  ffftdt  tTanuary  1, 
1896.]  The  commissioners,  or  a  majority  of  them,  must^im- 
mediately  issue  a  precept  to  the  sheriff,  designated  in  the 
commission,  requiiing  him  to  notify,  not  less  than  twelve 
nor  more  tJian  twenty-four  indifferent  persons,  qualified  to 
serve,  and  not  exempt  from  serving,  as  tpal  jurors  in  the 
same  court,  to  appear  before  the  commissionerB,  at  a  speci- 
fied time  and  place,  within  the  cQunty,  to  make  in<|airy,  as 
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commanded  by  the  eommission.  The  sheriff  mnst  notify  the 

joroni  accordingly;  and  must  return  the  precept,   and  the 

names  of  the  persons  notified,  to  the  commissioners,  at  the 

time  and  place  specified  in  the  precept   The  commissioners, 

or  a  majority  of  ihem,  must  determine  a  challenge  made  to 

a  juror.     Upon  the  f  iilure  to  attend,  of  a  person  who  has 

been  duly  notified,  his  attendance  may  be  compel  erl;  and  he 

may  be  punished  by  the  court  for  a  contempt,  as  where  a 

juror,  duly  notified,  fails  to  atteud  at  a  trial  term  of  the  court. 

The  commissioners  may  require  a  sheriff  to  cause  a  talesman 

to  attend,  in  place  of  a  juror  notified,  and  not  attending,  or 

who  is  excused  or  discharged;  or  they  ii)ay  adjourn  the  pro-  \ 

ceedings,  for  the  purpose  of  punishing  the  defaulting  juror,  > 

or  compelling  his  attendance.    But  it  is  not  necessary  to 

canse  any  talesman  to  attend,  if  at  least  twelve  of  the  persons, 

notified  by  the  sheriff,  appear  and  are  sworn. 

§  2331*  All  the  commissioners  must  atteud  and  preside 
at  the  hearing,  and  they  or  u  majoiity  of  them,  have,  with 
respect  to  the  procer dingH  upon  the  hearing,  all  the  power 
and  authority  of  a  judge  of  the  court,  holding  a  trial  term, 
subject  to  the  directions  containedin  tbe  commission.  Either 
of  the  commissioners  may  administer  the  usual  oath  to  the  V 

jurors.    At  least jtwelve  jurors  must  concur  in  a  finding.    If  '' 

twelve  do  not  concur,  the  jurors  must  report  their  disagree- 
ment to  the  commissioners,  who  must  thereupon  discharge 
them,  and  issue  a  new  precept  to  the  sheriff,  to  procure  an- 
other jury.  / 

/ 

§  2332.    The  inquisition  must  be  signed  by  the  jurors  / 

coucurring  therein,  and  by  the  commissioners,  or  a  majority 
of  them,  and  annexed  to  the  commission.  The  commission 
and  in<][nisition  must  be  returned  by  the  commissioners,  and 
filed  with  the  clerk. 

j 

§  23>t3«    The  commissioners  are  entitled  to  such  compen-  | 

sation  for  their  services,  as  the  court  directs.  The  jurors 
are  entitled  to  the  s.ime  compensation,  as  jurors  upon  the  '^'"" 

trial  of  an  issue  in  an  action  in  the  same  cuurt.  The  peti- 
tioner must  pay  the  compensation  of  the  commissioners, 
sheriff,  and  jurors. 

§  2334.  [Am^d  1895,  amendment  to  take  eff'ect  Januaty  1, 
1896.]  Where  an  order  is  made,  directing  the  trial,  by  a  jury, 
at  a  trial  term  of  the  questions  of  fact,  arising  upon  the  com- 
petency ot  the  person,  with  respect  to  whom  the  petition 
prays  for  the  appointment  of  a  committee,  the  order  must 
state,  distinctly  and  plainly,  the  questiouR  of  fact  to  be  tried; 
wbidi  may  be  settled  as  where  an  order  for  a  similar  trial  is 
made  in  an  action.  The  court  may,  in  that  or  in  a  subse- 
quent order,  direct  that  notice  of  the  trial  be  given  to  suoli 
persons,  and  in  such  a  manner  as  is  deemed  proper.  The 
trial  most  be  reviewed  in  the  same  manner,  with  like  effeot* 
and,  except  as  otherwise  directed  in  the  order,  the  proceedings 


r 
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thereupon  are,  in  all  respeots,  the  same,  as  where  questions 
of  fact  are  tried,  pnrsnant  to  an  order  for  that  pnrpose.  The 
conit  may  make  inquiry,  by  means  of  a  reference  or  other- 
wise, as  it  thinks  proper,  with  respect  to  any  matter,  not  in- 
volved in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.     The 
expenses  of  the  trial,  and  of  such  an  inquiry,  must  be  paid 
by  the  petiiioner. 
27  Hun,  480.       §  2<i85«     [Am'd  1895,  amendment  to  take  effect  January  1, 
20Abb.N.C.   1896.]    Where  the  petition  alleges  that  the  person,  with  re- 
6^  Y  Snpp    ^V^^  ^^  whom  it  prays  for  the  appointment  of  a  committee, 
720.*  '  is  incompetent,  by  reason  of  lunacy,  the  inquiry  with  respect 

to  his  competency,  upon  the  execution  of  a  commission,  or 
the  trial  at  a  trial  term,  as  prescribed  in  this  title,  must  be 
confined  to  the  question,  whether  he  is  so  incompetent,  at 
the  time  of  the  inquiry;  and  testimony  respecting  anything 
said  or  done  by  him,  or  his  demeanor  or  state  of  mind  more 
than  two  years  before  the  hearing  or  trial,  shall  not  be  re- 
ceived as  proof  of  lunacy,  unless  the  court  otherwise  speci- 
ally directs,  in  the  order  granting  the  commission,  or  direct- 
ing the  trial  by  jury. 
51  Hun,  138.  §  2336.  Upon  the  return  of  the  commission,  with  the  in- 
^SteteB*  qnisition  taken  thereunder,  or  the  rendering  of  the  verdict 
8^  o^  the  jury,  upon  the  questions  submitted  to  it  by  the  order 
for  a  trial  by  a  jury,  the  oouit  must  either  direct  a  new  triaJ 
or  hearing,  or  make  such  a  final  order  upon  the  petition,  as 
justice  requires.  Where  a  final  order  is  made,  dismissing  a 
petition,  the  court  may,  in  its  didcretion,  award  in  the  order 
a  fixed  sam,  as  costs,  not  exceeding  fitty  dollars  and  dis- 
bursements, to  be  paid  by  the  petitioner  to  the  adverse  party. 
Where  a  committee  of  the  property  is  appointed,  the  court 
must  direct  the  payment  by  him,  out  of  the  funds  in  his 
hands,  of  the  necessary  disbursements  of  the  petitioner,  and 
of  such  a  sum,  for  his  costs  and  counsel  fees,  as  it  thinks 
re  isonable;  and  it  may,  in  its  discretion,  direct  the  committee 
to  pay  a  sum,  not  exceeding  fifty  dollars  and  disbursements, 
to  the  attorney  for  any  adverse  party. 

§  2336  (a).  [Added  1895.]  Sections  two  thcusand  three 
hundred  and  twenty-five  to  two  thousand  three  hundred  and 
thirty-six,  both  inclusive,  of  this  title  shall  not  apply  to  ap 
plications  for  the  appointment  of  a  committee  made  by  it  on 
behalf  of  the  State  to  secure  reimbursement,  in  whole  or  in 
part,  for  maintenance  and  support  in  a  Stite  institution. 

§  2387.  [Am'd  1887.]  The  provisions  of  article  first  of 
title  seventh  and  section  two  thousand  five  hundred  and 
ninety-five  of  article  fifth  of  title  second  of  chapter  eighteenth 
of  this  act,  respecting  the  security  to  be  given  by  the  guard- 
ian of  the  person  or  of  the  property  of  an  infant,  appointed 
by  a  surrogate's  court,  apply  to  a  committee  of  the  person  or 
ot  the  property,  appointed  hs  prescribed  in  this  article.  A 
committee  of  the  property  cannot  enter  upon  the  execution 
of  his  dnties,  until  secnrity  is  given  as  prescribes  by  the 
court.  A  committee  of  the  person  cannot  enter  upon  the 
execution  of  his  duties  until  security  is  given,  if  required  by 
the  court. 
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§  2838.   [Am'd  1890,  1895,  amendment  to  take  effect  January  * 

1,  1896.]  A  committee  of  the  property  is  entitled  to  the 
same  oompensation  as  an  executor  or  administrator.  But  in 
a  special  case  where  his  services  exceed  those  of  an  executor 
or  administrator,  the  supreme  court  or  a  dounty  court  within 
the  county  may  allow  him  such  an  additional  compensation 
for  such  additional  services  as  it  deems  just.  The  compensa- 
tion of  a  committee  of  the  person  must  be  fixed  by  the  court 
and  paid  by  the  committee  of  the  property,  if  any,  out  of  the 
funds  in  his  hands.  The  additional  compensatiou  authorized 
by  this  section  may  be  allowed  to  the  committee  upon  any 
judicial  settiement  mskd.e  by  him,  and  shall  be  for  such  addi- 
tional  services  up  to  and  iucluding  such  settlement. 

g  1^839.  A  committee,  either  of  the  person  or  of  t^  e  75  ^^^  ^f^. 
property,  is  subject  to  the  direction  and  control  of  the  court  e  -uiac.  603. ' 
by  which  he  was  appointed,  with  respect  to  the  execution  of 
his  duties;  and  he  may  be  suspended,  removed,  or  allowed 
to  resign,  in  the  discretion  of  the  court.  A  vacancy  created 
by  death,  removal,  or  rchignation,  may  be  filled  by  the  court. 
But  a  committee  of  the  property  cannot  alien,  mortgage  or 
otherwise  dispone  of,  real  property,  except  to  lease  it  for  a 
term  not  exceeding  five  years,  without  the  speciHl  direction 
of  the  court,  obtained  upon  proceedings  taken  for  that  pur- 
pose, as  prescribed  in  title  fieventh  of  this  chapter. 

§  2840.    A  committee  of  tne  propeity,  appointed  as  pre-   13  Civ.  Pro. 
scribed  iu  this  title  may  maintain,  in  his  own  name,  aiding  ^^' 
his  official  title,  any  action  or  special  proceeding,  which  the 
person,  with  respect  to  whom  he  is  appointed,  might  have 
maintained,  if  the  appointment  had  not  been  made. 

I  2841.  [Am*d  1894.]  The  provisions  of  article  two  of 
title  seven  of  chapter  eighteen  of  this  act,  requiring  the  gen- 
eral guardian  of  an  infant's  property^  appointed  by  a  surro- 
gate's court,  to  file  in  the  month  of  January  in  each  year  an 
inventory,  account  and  af&davit  and  pre8cribin>^'  the  form  of 
the  papers  so  to  be  filed,  apply  to  a  committee  of  the  prop- 
erty appointed,  as  prescribed  in  this  title.  For  the  purpose 
of  making  that  api)lication  the  committee  is  deemed  a  general 
guardian  of  the  property;  the  perhon  with  resptct  to  whom 
he  is  appointed,  is  deemed  a  ward  and  the  papers  must  be  » 
filed  in  the  office  of  the  clerk  of  the  court  by  which  the  com. 
mittee  Mas  appointed,  or  if  he  was  appointed  by  the  supreme 
court,  in  the  clerk's  office  where  the  order  appointing  him  is 
entered.  In  every  case  where  a  committee  has  used  or  em- 
ployed the  services  of  an  incompetent  person,  with  rt  spect 
to  whom  he  has  been  appointed  a  coinmittee,  or  where 
moneys  have  been  earned  by  or  received  on  behalf  of  such 
incompetent  person,  the  committee  must  account  for  any 
moneys  so  earned  or  derived  from  such  services,  the  same  as 
for  otner  property  or  assets  of  tiie  incompetent  person. 

§  2842.  [Am*d  1895,  amendment  to  take  effect  September  1, 
1895.]  In  the  month  of  February  of  each  year,  the  presiding 
judge  of  the  court  by  which  the  committee  of  the  property 
was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
the  county  judge  of  the  county  where  the  order  appointing 
him  is  entered,  must  examine  or  cause  to  be  examined  under 
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^  his  direction  all  accounts  and  inyentories  filed  by  committees 

of  the  person  and  property  since  the  fir«t  day  of  February  of 
the  preceding  year.  It  it  appears  upon  tie  examination  that 
a  committee  appointed  as  prescribed  in  this  title  has  omitted 
to  file  his  annual  inventory  or  accounting  or  the  af&v.avit 
relating  thereto,  as  prescribed  in  the  last  section  ;  or  if  the 
judge  is  of  the  opinion  that  the  interest  of  the  person  with 
respect  to  whom  the  committee  was  appointed  requires  chat 
he  should  render  a  more  full  or  satisfactory  inventory  or  ac- 
count, the  judge  must  make  an  order  requiring  the  committee 
to  supply  the  deficiency,  and  a'so  in  his  discretion  personally 
to  pay  the  expense  of  serving  the  order  upon  him.  An  order 
so  made  may  be  ente-ed  anil  enforced,  and  the  failure  to  obey 
it  may  be  punished  as  if  it  were  made  by  the  court.  Where 
the  committee  fails  to  com r)ly  with  the  order  within  three 
months  after  it  is  made,  or  where  t'e  judge  has  reason  to 
believe  that  sufficient  canse  exists  for  the  re  i. oval  of  the 
committee,  the  judge  may,  in  his  discretion,  appoint  a  fit 
person  special  guardian  of  the  incompetent  person  with  re- 
spect to  whom  the  committee  was  appointed,  for  the  purpose 
of  filling  a  petition  in  his  behalf  for  the  removal  of  tue  com- 
mittee and  prosecuting  the  necessary  proceedings  for  that 
purpose.  The  committee  may  be  compelled,  in  the  discre- 
tion of  the  court,  to  pay  personally  the  costs  of  the  procted- 
ings  so  instituted.  The  committee  of  the  property  of  an 
incompetent  person  appointed  as  prescribed  in  this  title, 
may  at^any  time  in  the  discretion  of  the  court  making  su<'h 
appointment,  render  to  such  court  an  intermediate  judi.  ial 
account  of  all  his  proceedings  affecting  the  property  (>f  the 
incompetent  person  to  the  date  of  the  filing  thereof ;  and  said 
account  shall  be  then  judicial  y  adjusted,  determined  and 
filed ;  and  the  same  shall  be  in  all  respects  a  final  judicial 
account  of  the  proceedings  of  said  committee  affecting  said 
property  to  that  time.  Notice  of  the  application  for  such 
intermediate  accounting  shall  be  given  in  the  manner  in  which 
and  to  the  persons  to  whom  notice  of  application  for  the  ap- 
pointment of  a  committee  of  the  person  or  property  of  an 
alleged  lunatic,  idiot,  or  habitual  drunkard  is  required  to  be 
given  by  title  six  of  chapter  seventeen  of  the  code  of  civil 
procedure.  Tte  court  shall  have  power  and  it  shall  be  its 
duty,  if,  in  its  discretion,  the  interests,  of  the  person  with 
respect  to  whom  the  committee  was  appointed,  require  it.  to 
appoint  a  suitable  person  as  special  guardian  of  the  incom- 
petent person  for  the  protection  of  his  rights  and  interests 
in  said  proceeding. 

138N.Y.160.  §2348.  Where  a  person,  with  respect  to  whom  a  com- 
mittee is  appointed,  as  prescribed  in  this  title,  becomes 
competent  to  manage  himself  or  his  affairs,  the  court  must 
•  make  an  order,  discharging  the  committee  of  his  property, 
or  the  committee  of  his  person,  or  both  as  the  case  requires; 
and  requiring  the  former  committee  to  restore  to  him  the 
property  remaining  in  the  committee's  hands.  Thereupon 
the  property  must  be  restored  accordingly. 

17  N.  T.  §  2^544#     Where  a  person  of  whose  property  a  committee 

^^*®^g'  has  been  appointed,  as  prescribed  in  this  title,  dies  during 
his  incompetency,  the  power  of  the  committee  ceases;  and 
the  property  of  the  decedent  must  be  administered  and  dis- 
posed of,  as  if  a  committee  had  not  been  appointed. 


^ 
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TITLE  VIL 

Proceedings  for  the  disposition  of  the  real  properpy  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard, 

%  2346.  Action  to  compel  convey-  $  2355.  Final  order. 

ance.  2-i56.  Report  of  rale,  etc. 

2346.  Who  may  maintain   ac-  :if!357.  Certain   sales,    etc.,  pro- 

tion.  hibitcd. 

2847.  Judgment ;  effect  thereof.  2358.  Effect  of  conveyance,  etc. 

2348.  Application  to  diepose  of  2359   Proceeds  of  sale  deemed 

real  property ;  m  what  real  property. 

cases.  2360.  Infant  deemed  a  ward  of 

2.349.  Id. ;  by  whom.  court. 

2350.  Contents  of  petition.  2361.  Disposition  of  proceeds  ; 

2851.  Bond    of    committee    of  accounting. 

lunatic,  etc.  2362.  Particular  estates  ;  when 

2852.  Id. ;    of  guardian  of  in-  incladed  in  sales. 

fant.  2368.  Id. ;  when   belonging  to 

2353.  Bond  ;  how  prosecuted.  infant,  eit. 

28-'>4.  Keference  to  Inquire  into  2364.  Debtsof  infant,  etc.,  to  be 

the  application.  paid  equally. 

§  8345.  In  either  of  the  following  cases^  an  action  may   imn.y.  id 
be  maintained  against  an  infant,  or  a  person  incompetent  to 
manage  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  procure  a  judgment,  directmg  a  convey- 
ance of  real  property,  or  of  an  interest  in  real  property : 

1.  Where  the  infant  or  incompe'ent  person  is  seized  or 
possessed  of  the  real  property,  or  interest  in  real  property, 
by  way  of  mort<ran:e,  or  ouly  in  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of 
the  real  property,  or  interest  in  real  property,  has  been 
made  ;  but  a  conveyance  thereof  cannot  be  made,  by  reairon 
of  the  infancy  or  incompetency  of  the  person  in  whom  the 
title  is  vested. 

§  2346.  [Am'd  1888.1  An  action  may  be  maintained, 
in  a  case  specified  in  the  last  section,  by  a  person  entitled  to 
the  conveyance ;  and  also  in  a  case  specified  in  subdivision 
second  of  that  section,  by  the  executor  or  administrator  of 
the  person  who  made  the  contract,  or  of  a  person  who  died 
seized  or  possessed  of  the  real  property,  or  interest  in  real 
property,  or  by  an  heir  or  devisee  of  either  of  those  persons, 
to  whom  the  real  property  has  descended,  or  was  devised. 
The  action  may  be  maintained  by  the  committee  of  the 
lunatic  or  other  incompetent  person ;  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent 
person,  as  required  by  law,  where  an  infant  is  defendant, 
and  the  proceedings  are  the  same  as  in  a  like  action  against 
an  infant. 

§  2347.  A  iudgment,  directing  such  a  conveyance,  shall 
not  be  rendeied,  unless  the  court,  after  hearing  the  parties, 
is  satisfied  that  the  conveyance  ought  to  be  made.  Upon 
rendering  final  judgment  to  that  effect,  the  court  has  power 
to  direct  the  guardian  of  the  infant's  property,  or  the  com- 
mittee of  the  property  of  th^lunatic  or  other  incompetent 
per^'on,  or  a  special  guardian  appointed  in  the  action,  to  ex- 
ecute any  conveyance,  or  to  do  any  other  act,  which  is  nec- 
essary, in  order  to  carry  the  judgment  into  effect. 
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23  Abb.  H.       §  2348.  [^m'dl890,   1893.]  In  either  of  the  foUowiDg 

S'J^'  .  cascH  real  property,  or  &  term  etstate  or  other  interest  in  real 

1  9  ^-  f^,  :S'3l    property,  or  an  inchoate  right  of  dower  m  real  property, 

belonging  to  an  iufant  or  a  person  incompetent  to  mauage 
his  affairs  by  reason  of  lunacy,  idi<  cy  or  nabitnal  drunken- 
ness, may  be  8<>M,  conveyed,  mortgaged,  released  or  leased, 
as  prescribed  in  the  following  sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the 
real  property,  of  the  infant  or  incompetent  person,  are,  to- 
gether, insufficient  for  the  payment  of  his  debts,  or  for  the 
maintenance  and  necessary  education  of  himself  and  his 
family. 

2.  Where  the  interests  of  the  infant  or  incompetent  person 
require  or  will  be  substantially  promote<l  by  such  disposi- 
tion, on  account  of  the  real  property  or  term,  or  estate,  or 
other  interest  in  real  property  being  exposed  to  waste  or 
dilapidation;  or  being  wholly  unproductive,  or  for  the  pur- 
pose of  raising  fands  to  preserve  or  to  idi prove  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  pecu- 
liar circumstances. 


6  Dem.  272.  3.  Where  an  action  might  be  maintained  against  the  infant 
or  incompetent  person,  to  procure  a  judgment,  directing 
tbe  conveyance  of  the  real  property  or  interest  la  real  prop- 
erty, as  prescribed  in  sections  twenty-three  hnndrea  and 
forty-five  and  twenty-three  hundred  and  forty- six  of  this 
act. 


§  2349<  An  application,  in  either  of  the  cases  prescribed 
in  the  last  section,  must  be  made  by  the  petition  of  the  gen- 
eral guardian,  or  the  guardian  of  the  property  of  the  infant; 
or  by  ttie  committee  of  the  property  of  the  lunatic  or  other 
incomp<^tent  person;  or  by  any  relative,  or  other  person,  in 
behalf  of  either.  Where  the  application  is  in  behalf  of  an 
infant  cf  the  age  of  fourteen  years  or  upwards,  the  infant 
must  join  therein.  Where  the  application  is  made  to  the 
supreme  court,  the  petition  must  be  presented  at  a  term 
held  within  the  judicial  district,  in  which  the  property  or  a 
part  thereof,  is  situated. 


§  2360.  [Am'd  1893.]  The  petition  must  be  yerified  in 
like  manner  as  a  verified  pleading  in  an  action  in  the  supreme 
court.  It  must  set  forth  tho  grounds  of  the  applicntion; 
and  in  a  case  specified  in  subdivisions  first  and  second  of 
the  last  section  but  one,  other  than  a  case  where  the  appHca- 
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tioD  is  made  for  the  sale  of  an  undivided  interest  of  the  in- 
fant or  incompetent  person  in  one  or  more  parcels  of  land 
in  order  to  avoid  aa  action  of  partition  on. the  part  of  his 
co-tenants,  it  must  also  btate  the  particulars  and  value  of  the 
real  and  personal  property,  aud  the  amount  of  the  income 
of  the  infant  or  incompetent  person;  the  disposition  which 
has  been  made  of  his  personal  property,  and  an  account  of 
the  debts  or  demands,  if  any,  exiHting  against  his  estate. 
In  the  case  above  specified  where  the  application  is  made 
for  the  sa^e  of  an  undivided  interest  of  the  infant  or  incom- 
petent person,  the  petition  must  state  the  particulars  and 
value  of  the  real  property  in  respect  to  which  a  sale  is 
desired. 


2351'  lAm*d  1893.]  An  application  to  sell,  mortgage, 
or  lease  real  property,  or  an  interest  in  real  property,  of  a 
lunatic,  idiot,  or  habitu  I  drunkard,  cannot  be  granted,  un- 
less a  committee  of  his  property  has  been  appointed.  Upon 
such  an  application,  if  it  is  made  by  the  committee,  the  court 
must  make  an  order,  directing  him  to  file  with  the  clerk  a 
bond,  in  such  an  form,  in  such  a  amount,  and  with  such 
sureties,  as  it  directs,  conditioned  for  the  faithful  discharge 
of  his  trust ;  for  the  paying  over  and  investing  o^  and 
accounting  for,  all  money  received  by  him  m  the  special 
proceeding,  according  to  the  direction  of  any  court  having 
authority  to  give  directions  in  the  premises;  and  for  the 
observance  of  the  directions  of  the  court,  in  relation  to  the 
trust.  If  the  application  is  made  by  any  other  person,  an 
order  must  be  made  thereupon,  requiring  the  committee  to 
show' cause  why  he  shoiild  not  file  such  a  bond.  If,  after 
hearing  the  committee,  the  court  is  of  opinion,  that  th^  re  is 
probable  cause  for  granting  the  application,  it  may  make  an 
order,  requiring  the  committee  to  file  such  a  bond;  or,  if 
the  committee  so  elects,  or  fails  to  file  the  bond  as  directed 
in  the  order,  it  may  appoint  a  suitable  person  to  be  the 
n>ecial  guardian  of  the  incompetent  person,  with  respect  to 
the  proceeding ;  who  must  thereupon  file  such  a  bond. 
Where  an  amplication  is  made  to  relense  an  inchoate  right  of 
dower,  nppUcation  must  be  made  by  the  husband  of  the  luna- 
tic, idiot  or  habitual  drunkard  and  may  be  made  before  or 
after  a  committee  has  been  appointed.  The  court  may  ap- 
point the  husband  special  guardian,  and  he  must  file  a  bond 
as  herein  provided. 


§  2352-  [-4m'd  1893.]  Upon  an  application  to  sell,  mort- 
gage or  lease  real  property  or  an  interest  in  real  property  of 
an  infant,  the  court  must  appoint  a  suitable  pers'>n  to  be 
ph^  specie^  guardian  of  the  infant  with  respect  to  the  pro- 
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oeedings,  who  must  therenpon  file  with  the  clerk  a  bond  as 
prescribed  in  the  last  section.  Any  trosi  company  author- 
ized by  the  laws  of  this  State  to  act  as  general  guardiaD  of 
estate  of  an  iufant  withont  giving  secnrity^may  be  appointed 
sach  special  guardian  and  in  snch  case  the  conrt  in  the  order 
of  appointment  may  dispense  with  the  giying  and  filing  of 
any  snch  bonds. 

38  Abb.  N.       §  2353.  Upon  a  breach  cf  the  condition  of  a  bond,  given 
0.  16.    *         as  prescribed  in  either  ot  the  last  two  sections,  the  oonrt 

mast  direct  it  to  be  prosecuted  for  the  benefit  of  the  person 

injured. 

f  2354.  lAm*d  1893  ]  Upon  the  presentation  of  the 
petition,  and  the  filing  of  the  bond,  where  the  filing  of 
sach  a  bond  shall  be  necessary,  the  court  must  make  an 
oriler  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  aupUcation.  The  referee  must  ex- 
amine into  the  truth  of  the  allegations  of  the  petition ; 
hear  the  allegations  and  proofs  of  all  persons  interested  in 
the  propf'riy,  or  otherwise  interested  in  the  application;  and 
report  his  opinion  thereupon,  together  with  tne  testimony 
with  all  convenient  speed. 

§  2355'  [Am*dl893.]  Upon  the  filing  of  the  referee's 
report,  and  after  examiniog  into  the  matter,  the  court  must 
make  a  final  order  upon  the  application.  In  a  proper 
case  a  final  order,  confirming  the  referee's  report,  must 
direct  that  the  r  al  propei  ty  or  term,  estate  or  other  interestin 
real  propeity,  or  a  part  thereof  or  an  inihoaterightof  d<>wer 
therein,  as  is  necessary,  or  as  justice  requires,  the  mortgage, 
let  for  a  term  of  years,  sold,  released,  or  conveyed  by  Uie 
special  guardian  appointed,  as  prescribed  in  this  title,  or  by 
the  committee  of  the  property  of  the  lunatic  or  other  incom- 
petent person.  The  final  order  must  also  contain  such  di- 
rections respecting  the  time,  manner  and  conditions  of  tbe 
sile,  release  or  conveyance  directed  thereby  as  the  court 
thinks  proper  to  insert  therein. 

§  2356-  [AnCd  1893  ]  Before  a  sale,  mortgage,  release, 
or  loase  can  be  wade  pursuant  to  the  final  order,  the  special 
guardian  or  the  committee  must  enter  into  an  agreement 
therefor,  subject  to  the  approval  of  the  court;  and  must  re- 
port the  agreement  to  the  court  under  oath.  Upon  the  con- 
firmation thereof  by  the  order  of  the  court,  he  must  execute, 
as  directed  by  the  court,  a  deed,  mortgage,  reltase  or 
lease.  Where  the  final  ordor  directs  the  execution  of  a 
Conveyance  in  the  first  instance,  for  the  purpose  of  ful- 
filling a  contract,  or  because  the  property  is  held  by  way  of 
mortgage,  or  in  trust  only,  the  guardian  or  committee,  exe- 
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catiDgthe  oonveyance  mnst  report  the  conyeyance  to  the 
court,  under  oath. 

§  235T-  ^^  property,  or  an  interest  in  real  property, 
shall  not  be  sold,  leased,  or  mortgaged,  as  prescribed  in 
this  title,  contrary  to  the  proyisions  of  a  will,  by  which 
it  was  deyised,  or  of  a  conyeyance  or  other  instrument,  by 
which  it  was  transferred,  to  the  infant  or  incompetent 
person. 

§  2358*  [Am^d  1893.]  A  deed,  mortgage,  release  of  an 
inchoate  right  of  dower,  or  lease  made,  in  good  faith,  as 

grescribed  in  this  title  either  upon  an  application  in  be- 
alf  of  the  infant  or  an  incompetent  person,  or  pursuant  to 
tlie  directions  contained  in  a  iadgment  rendered  against 
him,  has  the  same  yalidity  and  effect,  as  if  executed  by  thd 
person,  in  whose  behalf  it  was  executed,  and  as  if  the  infant 
was  of  full  age  or  the  lunatic,  idiot,  or  habitaal  drunkard 
was  of  Bonnd  mind  and  competent  to  manage  his  or  her 
affair-:;  and  a  release  of  an  inchoate  right  of  dower  as  author, 
ized  by  this  title  shall  ha  ye  the  same  effect  as  if  the  wife 
ha  1  joined  with  the  husband  in  a  deed  or  conyeyance  of  the 
property  affected  thereby  and  had  duly  acknowledged  the 
same  in  the  manner  required  by  law  to  pa^s  the  estate  of 
married  womeu. 

§  2359.  [Am*d  1892.]  A  sale  of  real  property  or  of  an  l40N.Y.i3a 
interest  in  real  property  of  an  infant  or  incompetent  per- 
sjn,  made  as  prescribed  in  this  title,  does  not  give  to  the 
infant  or  incompetent  person  any  other  or  greater  interest 
in  the  proceeds  of  the  sale  than  he  or  she  had  in  the 
property  or  interest  sold.  Those  proceeds  are  deemed 
property  of  the  same  nature  as  the  est  ite  or  interest  sold, 
un^  the  infant  arriyes  at  full  age  or  the  incompetency  is 
remoyed.  If  the  infant  should  die  before  arriving  at  full 
age,  or  the  incompetent  person  should  die  before  the  incom- 
petency is  reaaoyed  not  leaying  any  personal  property  or 
notleayit'g  sufficient  personal  pr.»perty  to  pay  funeral  ex- 
penses and  expenses  that  may  be  necessary  or  necessarily 
mcurred,  then  in  either  or  each  case  the  proceeds  are  to 
be  deemed  personal  property  so  far  as  may  oe  necessary  to 
pay  the  f  aneral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or 
court  haying  jurisdiction  df  the  estate  of  deceased,  to  an 
administrator  appointed  by  the  surrogate  to  administer 
upon  decedent's  estate,  and  after  paying  all  fnneral  ex* 
penses  and  expenses  of  administration  and  any  indebted- 
ness, the  remainder,  if  any  there  be,  shall  upon  the  order  of 
the  surrogate,  be  paid  into  the  hands  of  the  tmstee  wh6 
held  the  same  to  be  distributed  as  the  law  directs.  This  act 
18  to  inclnde  the  said  proceeds  of  any  infant  or  incompetent 
person  that  has  died  prior  to  this  amendment,  the  proceeds 
now  remaining  in  the  hands  of  a  trustee. 
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§  2360  Erom  the  time  of  the  filing  of  a  pedtioD,  by 
or  in  beiialf  of  an  infant,  praying  for  a  i  order  directing  a 
conveyance^  or  a  sale,  mortgage,  or  lease  of  his  real  prop- 
erty, or  of  an  inteiest  in  real  property,  the  infant  is  con- 
sidered a  ward  of  the  conrt,  with  respect  to  that  real  prop, 
erty  or  interest,  and  the  income  and  proceeds  thereof. 

§  2361.  [Am*dl890,  1893.]  The  conrt  mnst,  by  order, 
direot  the  disposition  of  the  proceeds  of  such  a  sale,  mort- 
gage or  lease,.  It  mu3t  direct  the  investment  of  any  portion 
thereof  belonging  to  the  infant  or  incompetent  person, 
which  is  not  needed  for  the  payment  of  debts,  or  the  s-ife- 
keeping  or  the  immediate  maintenance  and  education  of 
himself  or  his  family,  or  for  the  preservation  or  improve- 
ment of  his  real  property  or  his  interest  in  reil  property. 
It  mn*t  require  a  report,  under  oath,  of  the  disposition  and 
investment  thereof,  to  be  male  as  soon  as  practicable, 
and  must  compel  periodical  accounts  to  be  rendered  there- 
after, by  Kuch  person,  who  is  intrusted  with  the  proceeds, 
or  any  part  thereof.  Where  an  inchoate  light  of  dower  is 
released  as  prescribed  in  this  title,  the  court  shall  make  an 
order  requiring  one-third  of  the  amount  realized  on  the  sale 
of  the  property  to  which*  the  inchoate  light  of  dower  at- 
tached to  be  invested  by  the  spe  inl  guardian,  or  paid 
into  the  court  to  be  held  for  the  benefit  of  the  husband 
during  his  life  and  upon  his  death  for  the  benefit  of  the 
wife  during  her  life,  or  the  court  may  direct  said  amount 
to  be  paid  to  the  husband  upon  his  giving  a  bond  in  the 
penalty  of  at  le  st  double  the  amount  so  received  for  such 
release  with  at  least  two  sureties  *«  ho  shall  justify  in  double 
the  amount  of  such  penalty,  conditioned  for  the  repayment 
as  the  court  shall  direct  by  his  executors  or  adminis&ators 
of  such  amount  upon  the  death  of  the  husband. 

« 
§  236,2*  Where  the  real  property,  or  the  estate,  term, 
or  other  interest  in  real  property,  directed  to  be  sold,  is 
subject,  absolutely  or  contingently,  to  a  right  of  dower,  or 
an  estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the 
whole  or  any  part  thereof,  the  person,  having  the  prior 
right  or  estate,  may  manifest  in  writing  his  consent,  either 
to  receive,  from  the  proceeds  of  the  sale,  a  gross  sum,  to 
be  fixed  according  to  the  principles  of  law  appli&ible  to  an- 
nuities, in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  sh  ^re  of  the  proceeds  of  the  sale  invested, 
and  the  interest  thereof  paid  to  him,  from  the  time  of  the 
investment,  or  uf  the  commencement  of  his  right  or  estate, 
as  justice  requires,  until  the  determination  of  his  right  or 
estate.  Upon  filing  the  consent  with  the  clerk,  the  final 
order  may,  in  the  discretion  of  the  court,  direct  a  sale  of 
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the  entire  property,  to  which  the  right  or  estate  attaches. 
In  such  a  case,  the  court  must,  after  the  sale,  ascertain  the 
value  of  the  right  or  interest  of  the  person  so  consenting ; 
and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  eale,  of  the  gross  sum  so  iascertained  as 
the  value,  or  the  investment  of  a  just  proportion  of  the 
proceeds,  and  the  payment  to  him  of  the  interest  thereof. 
But  such  a  gross  sum  shall  not  be  paid,  nor  shall  such  an 
investment  be  made,  until  an  effectual  release  of  the  right 
or  estate  of  the  person  so  consenting,  executed  to  the  satis- 
faction of  the  court,  and  duly  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  has  been  filed  with  the  clerk. 

§  8363.  Where  the  interest  of  the  infant,  or  of  the 
lunatic  or  other  incompetent  person,  consists  of  a  right 
of  dower,  or  an  esta<c  for  life,  or  ior  years,  the  final  order 
may  authorize  the  special  guardian  or  committee  to  join, 
with  the  person  or  persons  holding  the  reversionary  estate, 
in  a  conveyance  of  the  property  to  which  the  interest  at- 
taches, so  as  to  release  the  right  of  dower,  or  fully  convey 
the  particular  estate,  on  receiving,  from  the  proceeds  of  the 
sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate  ;  and,  in  either  case,  to 
be  ascertained  as  prescribed  in  the  last  section.  Where  a 
proi)ortion  of  the  proceeds  is  so  received  by  the  guardian  or 
committee,  for  investment,  the  final  order  jnust  provide 
for  the  investment  thereof,  until  the  determination  of  the 
particular  estate  ;  and  then  for  the  payment  thereof  to  the 
person  entitled  thereto. 

§  8364.  In  the  application  of  money,  arising  from  a 
sale,  mortgage,  or  lease,  made  for  the  purpose  of  paying 
debts,  as  prescribed  in  this  title,  the  special  guardian  of  the 
infant,  or  the  committee  of  the  property  of  the  incompetent 
person,  must  pay  all  debts,  in  equal  proportion,  without 
giving  a  preference  to  a  debt  founded  upon  a  specialty,  or 
upon  which  judgment  has  been  taken. 

TITLE  VIII. 
Arbitratione, 


%  2865.  When  Bnbmis>Bion  to  arbi- 
tration cannot  be  made. 

2886.  What  controversies  may 
te  submitted,  and  how. 

2387.  Appointment  of  additional 
arbitrator,  or  umpire. 

2868.  Time  for    hearing;    ad- 

joamment.  etc. 

2869.  Arbitrators.to  be  sworn. 

2870.  Attendance  of  witnesses, 

etc. 

2871.  All  the  arbitrators  to  meet; 

when     majority     may- 
award.    Feee, 


§  2873.  Award ;     to    be   aathen- 
ticated,  etc. 
2873.  Motion  to  confirm  award. 

2374.  Id. ;  to  vacate  award. 

2375.  Id.;  to  modify  or  correct 

award. 
2876.  Motions;  when  to  be  made. 

2377.  Costs  on  vacating  award. 

2378.  Tudgmenton  award;  when 

and  how  entered.  Costs. 
2879.  Jndgment-roll. 
2380.  Effect  of  judgment ;  how 

enforced. 
2881.  Appeal. 
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%  2882.  Effect   of  party's  death,       $  2384.  Liability    of    paity   who 
lunacy,   etc  ;    proceed-  revokes, 

ings  thereupoD.  2385.  Limitation     of    recovery 

2883.  Bevocation  of  Bubmission.  againr^thlm. 

2386.  Application  of  this  title. 

§2865.  A  submission  of  a  controversy  to  arbitration 
cannot  be  made,  either  as  prescribed  in  this  title  or  other- 
Tvise,  in  eitiier  of  the  following  cases : 

1  Where  one  of  the  parties  to  the  controversy  is  an  in- 
fant, or  a  person  incompetent  to  manage  his  affairs,  by  rea- 
son of  lunacy,  idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversy  aris(  s  respecting  a  claim  to  an 
estate  in  real  property,  in  lee  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submis- 
sion, has  kuowingly  entered  into  the  same  with  a  person 
iDcapable  of  so  doing,  as  prescribed  in  subdivision  first  of 
this  section,  the  objection,  on  the  ground  of  incapacity, 
can  be  taken  only  in  behalf  of  the  person  so  incapacitated. 
And  the  second  subdivision  of  this  section  does  not  prevent 
the  submission  of  a  claim  to  an  estate  for  years,  or  other 
interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real 
property  ;  or  of  a  controversy  respecting  the  partition  of 
real  property  between  joint  tenants  or  tenants  in  common  ; 
or  of  a  controveisy  respecting  the  boundaries  of  lands,  or 
the  admeasurement  of  dower. 

26  Hun,  447.  §  8866.  Except  as  otherwise  prescribed  in  the  last  sec- 
66  N.Y.  242.  tion,  two  or  more  persons  may,  by  an  instrument  in  wrii- 
137N.Y.290.  jjjg^  ^^]y  a(jJvnowle<?ged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded^  submit,  to  the  arbitration 
of  one  or  more  arb'tralors.  any  controversy,  existing  be- 
tween them  at  the  time  of  the  submission,  which  might  be 
the  subject  of  an  action.  They  may,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specifed  in  the 
instrument,  shall  be  rendered  upon  the  award,  n  f.de  pur 
suant  to  the  submission.  If  the  supreme  court  is  thus 
specified,  the  submission  may  also  specify  the  county  in 
which  the  judgment  shall  be  entered.  If  it  does  not,  the 
judgment  may  be  entered  in  any  county. 

§  0867.  Where  a  submission  is  made  as  prescribed  in 
this  title,  an  additional  arbitrator  or  an  umpire  cannot  be 
selected  or  appointed,  unles-s  the  submission  expres.sly  so 
provides.  Where  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  provides  that  two  or  more  arbi- 
trators, therein  designated,  may  select  or  appoir.t  a  person 
as  an  additional  arbitrator  or  as  an  umpire,  the  selection  or 
appointment  must  be  in  writing.  An  additional  arbitrator 
or  umpire  must  sit  with  the  original  arbitrators,  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection 
or  appointment,  the  matter  must  be  rehoar'l,  unless  a  re- 
hearing is  waived  in  the  submission,  or  by  the  subsequent 
written  consent  of  the  parties,  or  their  attorneys. 

§  8868.  Subject  to  the  terms  of  the  subuusrfon,  if  any 
are  specified  therein » the  arbitrators,  selected  .*a  pre  scribed 
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in  this  title,  must  appoint  a  time  and  place  for  the  hearing 
of  the  matter  submitted  to  them  ;  and  must  cause  notice 
thereof  to  be  given  to  each  of  the  parties.  They,  or  a 
majority  of  them,  may  adjourn  the  hearing  from  time  to 
time,  upon  the  application  of  either  party,  for  good  cause 
shown,  or  upon  their  own  motion  ;  but  not  beyond  the  day 
fixed  in  the  submission  for  rendering  their  award,  imless 
the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

§  8360.  Before  hearing  any^  testimony,  arbitrators  iS4  n.  t.  85, 
selected  either  as  prescribed  in  this  title  or  otherwise  must 
be  sworn,  by  an  oflScer  designated  in  section  eight  hundred 
and  forty-two  of  this  act,  faithfully  and  fairly  to  hear  and 
examine  the  matters  in  controversy,  and  to  make  a  just 
award,  according  to  the  best  of  their  understanding ;  unless 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to 
the  submission,  or  their  attorneys. 

§  2370.  The  arbitrators,  selected  either  as  prescribed  in 
this  title,  or  otherwise,  or  a  majority  of  them,  may  require 
any  peison  to  attend  before  them  as  a  witness ;  and  they 
have,  and  each  of  them  has,  the  same  powers,  with  respect 
to  all  the  proceedings  before  them,  which  are  conferred, 
by  the  provisions  of  title  second  of  chapter  ninth  of  this 
act,  upon  a  board,  or  a  member  of  a  board,  authorized  by 
law  to  hear  testimony. 

§2371.  All  the  arbitrators,  selected  as  prescribed  in  S6Haii,4^. 
this  title,  must  meet  together,  and  hear  all  the  allegations 
and  proofs  of  the  parties ;  but  an  award  by  a  majority  of 
them  is  valid,  unless  the  concurrence  of  all  is  expressly 
required  in  the  submission.  Unless  it  is  otherwise  expressly 
provided  in  the  submission,  the  award  may  require  the 
payment,  by  either  party,  of  the  arbitrators'  fees,  not  ex- 
ceeding the  fees  allowed  to  a  like  number  of  referees  in 
the  supreme  court ;  and  also  their  expenses. 

§  2372.  To  entitle  the  award  to  be  enforced,  as  pre-  184N.  Y.sf. 
scribed  in  this  title,  it  must  be  in  writing  and,  within  the 
time  limited  in  the  submission,  if  any,  subscribed  by  the 
arbitrators  making  it ;  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  ;  and  either 
filed  in  the  ofllce  of  the  clerk  of  the  court,  in  which,  by 
the  submission,  judgment  is  authorized  to  be  entered  upon 
the  award,  or  delivered  to  one  of  the  parties,  or  his  attorney, 

§  2373.  At  any  time  within  one  year  after  the  award  is 
made,  as  prescribed  in  the  last  section,  any  party  to  the 
submission  may  apply  to  the  court,  specified  in  the  sub- 
mission, for  an  order  confirming  the  award;  and  there- 
apon  the  court  must  grant  such  an  order,  unless  the  award 
is  vacated,  modified,  or  corrected,  as  prescribed  in  the  next 
two  sections.  Notice  of  the  motion  must  be  served,  upon 
the  adverse  party  to  the  submission,  or  his  attorney,  as 
pi^scribed  by  law  for  service  of  notice  of  a  motion  upon 
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sn  attorney  in  an  action  in  the  same  court.  In  the  supreme 
court/ the  motion  must  be  made  within  the  iudiciai  district, 
embracing  the  county  where  the  judgment  is  to  be  entered. 

187N.T.290.  §2374.  In  either  of  the  following  cases,  the  court, 
specified  in  the  submission,  must  make  an  order  vacating 
the  award,  upon  the  application  of  either  party  to  the  sub- 
mission : 

1.  Where  the  award  was  procured  by  corruption,  fraud, 
or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  ia 
the  arbitrators,  or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct^  in 
refusing  to  jiostpone  the  hearing,  upon  sufficient  cause 
shown,  or  in  refusing  to  hear  evidence,  pertinent  and 
material  to  the  controversy ;  or  of  any  other  misbehavior, 
by  which  the  rights  of  any  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so 
imperfectly  executed  them,  that  a  mutual,  final*  and  defin- 
ite award,  upon  the  subject  matter  submitted,  was  not 
made. 

137N.Y.295.  Where  an  award  is  vacated,  and  the  time,  within  which 
the  submission  requires  the  award  to  be  made,  has  not  ex- 
pired, the  court  may,  in  its  discretion,  direct  a  rehearing  by 
the  arbitrators, 

§  8875.  In  either  of  the  following  cases,  the  court, 
specified  in  the  submission,  must  make  an  order  modifying 
or  correcting  the  award,  upon  the  application  of  either 
party  to  the  submission : 

1.  Where  there  was  an  evident  miscalculation  of  figures, 
or  an  evident  mistake  in  the  description  of  any  person, 
thing,  or  property,  referred  to  in  the  award 

2.  Where  the  arbitrators  have  awarded  upon  a  matter 
not  submitted  to  them,  not  affecting  the  merits  of  the 
decision  upon  the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form,  not 
affecting  the  merits  of  the  controversy,  and,  if  it  had  been 
a  referee's  report,  the  defect  could  have  been  amended  or 
disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to 
effect  the  intent  thereof,  and  promote  justice  between  the 
parties. 

§  8876.  Notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect an  award,  must  be  served  upon  the  adverse  party  to 
the  submission,  or  his  attorney,  within  three  montiis  after 
the  award  is  filed  or  delivered,  as  prescribed  by  law  for 
service  of  notice  of  a  motion  upon  an  attorney  in  an  action. 
For  the  put  poses  of  the  motion,  any  judge,  who  might 
make  an  order  to  stay  the  proceedings  in  an  action  brought 
in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  advene 
party  to  enforce  the  award. 

§  8877*  Where  the  court  vacates  an  award,  oosts,  not 
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exceeding  twenty-five  dollars  and  disbursements,  may  be 
awarded  to  the  prevailing  party  ;  and  the  payment  thereof 
may  be  enforced,  in  like  manner  as  the  payment  of  costs 
upon  a  motion  in  an  action. 

§  2878.  Upon  the  granting  of  an  order,  confirming, 
modifying,  or  correcting  an  award,  judgment  may  be 
entered  in  conformity  therewith,  as  upon  a  referee's  report 
in  an  act^'on,  except  as  is  otherwise  prescribed  in  this 
title.  Costs  of  the  application,  and  of  the  proceedings 
subsequent  thereto,  not  exceeding  twenty-five  dollars  and 
disbursements,  may  be  awarded  by  the  court,  in  its  dis- 
cretion. If  awarded,  the  amount  thereof  must  be  included 
in  the  judgment. 

§  2879.  Immediately  after  entering  judgment,  the  clerk 
must  attach  together  and  file  the  following  papers,  which 
constitute  the  judpnent  roll : 

1.  The  submission  ;  the  selection  or  appointment,  if  any, 
of  an  additional  arbitrator,  or  umpire ;  and  each  written 
extension  of  the  time,  if  any,  within  which  to  make  the 
award. 

2.  The  award. 

3.  Each  notice,  affidavit,  or  other  paper,  used  upon  an 
application  to  confirm,  modify,  or  correct  the  award,  and  a 
copy  of  each  order  of  the  court,  upon  such  an  application* 

4.  A  copy  of  the  judgment. 

The  judgment  may  Iw  docketed,  as  if  it  was  rendered  in 
an  action. 

§  2380.  The  judgment  so  entered  has  the  same  force  and 
effect,  in  all  respects,  as,  and  is  subject  to  all  the  provisions 
of  law  relating  to,  a  judgment  in  an  action  ;  and  it  may  be 
enforced,  as  if  it  had  been  rendered  in  an  action  in  the  court 
in  which  it  is  entered. 

§  2881.  An  appeal  may  be  taken  from  an  order  vacat-  s  cIt.  FMl 
ing  an  award,  or  from  a  judgment  entered  upon  an  award,  879. 
as  from  an  order  or  judgment  in  an  action.  The  proceed- 
ings upon  such  an  appeal,  including  the  judgment  there- 
upon, and  the  enforcement  of  th6  judgment,  are  governed 
by  the  provisions  of  chapter  twelfth  of  this  act,  as  far  as 
they  are  applicable. 

§  2882.  The  death  of  a  party  to  a  submission,  made 
either  as  prescribed  in  this  title  or  otherwise,  or  the  appoint- 
ment of  a  committee  of  the  person  or  property  of  such  a 
party,  as  prescribed  in  title  sixth  of  this  chapter,  operates 
as  a  revocation  of  the  submission,  if  it  occurs  before  the 
award  is  filed  or  delivered  ;  but  not  afterwards.  Where 
a  party  dies  afterwards,  if  the  submission  contains  a  stipu- 
lation, authorizing  the  entry  of  a  judgment  upon  the  award, 
the  award  may  be  confirmed,  vacated,  modified,  or  cor» 
lected,  upon  the  application  of,  or  upon  notice  to,  his  exe* 
cutor  or  administrator,  or  a  temporary  administrator  of  his 
estate ;  or,  where  it  relates  to  real  property,  his  heir  or  do^ 
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Yisee,  who  has  succeeded  to  his  interest  in  the  real  property. 
Where  a  committee  of  the  property,  or  of  the  person,  of  a 
party,  is  appointed,  after  the  award  is  filed  or  delivered,  the 
award  may  be  confirmed,  vacated,  modified,  or  corrected, 
upon  the  application  of,  or  notice  to,  a  committee  of  the  prop- 
erty ;  but  not  otherwise.  lu  a  case  specified  in  this  section, 
a  judge  of  the  court  may  make  an  order,  extending  the  time 
Within  which  notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect the  award,  must  be  served.  Upon  confirming  an 
awaid,  where  a  party  has  died  since  it  was  filed  or  deliyered. 
the  court  must  enter  jud^ent  in  the  name  of  the  original 
party ;  and  the  proceedings  thereupon  are  the  same,  as 
where  a  party  dies  after  a  verdict. 

15  CiT.  Pro.  ^  2888.  A  submission  to  arbitration,  made  either  aspre- 
niw  T  475  ^"'^  ^  *^8  *^^^®  ^'  otherwise,  cannot  be  revoked  by  either 
party,  after  the  allegations  and  proofs  of  the  parties  have 
been  closed,  and  the  matter  finally  submitted  to  the  arbitra- 
tors for  their  decision.  A  revocation,  when  allowed,  must 
be  made  by  an  instrument  in  writing,  signed  by  the  revok- 
ing iMirty,  or  his  authorized  a^ent,  and  deliverea  to  the  arbi- 
trators, or  one  of  them ;  and  it  is  not  necessary,  in  any  case, 
that  the  instrument  of  revocation  should  be  under  seaL 
Any  party  to  a  submission  may  thus  revoke  it ;  whether  he 
IS  a  sole  party  to  the  controversy,  or  one  of  two  or  more 
parties  on  the  same  side. 

§  2884.  Where  a  parly  expressly  revokes  a  submission, 
{  made  either  as  prescribea  in  this  title  or  otherwise,  any 

other  party  to  the  submission  may  maintain  an  action 
mgainst  him,  and  also  against  his  sureties,  if  any,  upcm  the 
submission,  or  any  instrument  collateral  thereto,  in  which 
action  the  plaintiff  may  recover  all  the  costs  and  other  ex- 
penses, and  all  the  damages,  which  he  has  incurred  in  pre- 
Skring  for  the  arbitration,  and  in  conducting  the  proceed- 
gs  to  the  time  of  the  revocation.  Either  of  the  arbitrators 
may  recover,  in  an  action  against  the  revoking  party,  bis 
reasonable  fees  and  expenses. 

§  8886*  A  sum,  pensdty,  forfeiture,  or  damages,  shall 
not  be  recovered  for  a  revocation  of  a  submission  to  arUtra- 
tion,  made  either  as  prescribed  in  this  title  or  otherwise, 
except  as  prescribed  in  the  last  section ;  notwithstandinff 
any  stipulated  damages,  penalty,  or  forfeitiu^,  expressed 
hi  the  submission,  or  in  any  instrument  collateral  thereto. 

%  8886.  This  title  does  not  affect  any  right  of  action  in 
Affirmance,  disaffirmance,  or  for  the  mddiflcation  of  a  sub- 
mission, made  either  as  prescribed  in  this  title  or  otherwise, 
or  upon  an  instrument  collateral  thereto,  or  upon  an  award 
made  or  purporting  to  be  made  in  pursuance  thereof.  And, 
except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  affect  a  submission,  made  otherwise  than  as  t»e> 
scribed  therein,  or  any  proceedings  taken  pursuant  to  sach 
^submission,  or  any  instrument  collateral  thereto. 
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TITLE  IX. 

Proceedings  to  foredoae  a  mortgage  by  adzertisemerU. 

%  fSSST.  When  mortgage  may  be       %  2899.  Note  upon  record  of  mort- 
foreclosed.  ga^. 

2388.  Notice  of  eale;  how  given.  S400.  Deed  not  necessary. 

28F9.  Id.;  how  served.  2401.  Costs  allowed. 

2390.  Daty  of  county  clerk.  2402.  Expenses  allowed. 

2391.  Contents  of  notice  of  sale.  2403.  Taxation  thereof. 

2392.  Sale;  how  postponed.  24ai.  Sarplus  money  to  be  paid 

2393.  Id. ;  how  conducted.  into  supreme  court. 
2894.  Mortgagee,  etc  ,  may  pur-  2405.  Claimant  of  surplus  mon- 

chase.  ey  to  file  petition. 

S395.  Effect  of  sale.  2406  Application    for    surplus 
2396.  Affidavit  of  sale,  and  of  money. 

posting,    serving,   etc.,  2407.  Order  for  distribution. 

notices.  2403.  Limitation   of    last  four 
2897.  When  one  affidavit  suffi-  sections. 

ces;  printed  notice  to  2409.  Application  of  this  title 

be  annexed.  to    mortgages    to    the 

2896.  Affidavits    mav   be    filed  State. 

and  recorded. 

§  2887.  A  mortgage  upon  real  property,  situated  with- 
in the  State,  contaiDing  therein  a  power  to  the  mortgagee, 
or  any  other  person,  to  sell  the  mort£caged  property,  upon 
default  being  made  in  a  condition  ot  the  mortgage,  may 
be  foreclosed,  in  the  manner  prescribed  in  this  title,  where 
the  following  requisites  concur  : 

1.  Default  has  been  mads  in  a  condition  of  the  mort- 
gage, whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt 
secured  by  the  mortgage,  or  any  pait  thereof ;  or,  if  such  an 
action  has  been  brought,  it  has  been  discontinued,  or  final 
judgment  has  been  rendered  therein  against  the  plaintiff, 
or  an  execution,  issued  upon  a  judgment  rendered  therein 
in  favor  of  the  plaintiff,  has  been  returned  wholly  or  partly 
unsatisfied. 

8.  The  mortgage  has  been  recorded  in  the  proper  book 
for  recording  mortgages,  in  the  county  wherein  the  prop- 
erty is  situated. 

§2388.  Mm'dl894.]  The  person  entitled  to  execute  the 
power  of  sale,  mast  give  notice,  in  the  following  manner, 
that  the  mortgage  will  be  foreclosed,  by  n  safe  of  the  mort- 
gaged property,  or  a  part  thereof,  at  a  time  and  place  speci- 
fied in  the  notice : 

1.  [Am'd  J  894,  amendment  to  take  effect  September  1,  1894.] 
A  copy  of  the  notice  must  be  published  at  least  once  in  each 
of  the  twelve  weeks  immediately  preceding  the  day  of  sale 
in  a  newspaper  pnbli>*hed  in  the  county,  or  in  a  municipal 
corporation,  a  part  of  which  is  "within  the  county,  in  which 
the  property  to  be  sold  or  a  part  thereof  is  situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least 
dghty-four  days  before  the  day  of  sale,  in  a  conspicuous 
place,  at  or  near  the  entrance  of  the  building,  where  the 
county  court  of  each  county,  wherein  the  property  to  be 
sold  is  situated,  is  directed  to  be  held ;  or,  if  there  are  two 
or  more  such  buildings  in  the  same  county,  then  in  a  like 
place,  at  or  near  the  entrance  of  the  building  nearest  to  the 
property  ;  or,  in  the  city  and  county  of  New  York,  in  * 
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like  place,  at  or  near  the  entrance  of  the  building,  where 
the  court  of  common  pleas  for  that  city  and  county  is  di- 
rected by  law  lo  be  held. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty- 
four  days  before  the  day  of  sale,  to  the  clerk  of  each  county, 
wherein  the  mortgaged  property,  or  any  part  thereof,  is 
situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in 
the  next  section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon 
his  executor  or  administrator.  A  copy  of  the  notice  may 
also  be  served,  in  like  manner,  upon  a  subsequent  grantee 
or  mortgagee  of  the  property,  whose  conveyance  was  re- 
corded, m  the  proper  office  for  recording  it  in  the  county, 
at  the  time  of  the  first  publication  of  the  notice  of  sale ; 
upon  the  wife  or  widow  of  the  mortgagor,  and  the  wife  or 
widow  of  each  subsequent  grantee,  whose  conveyance  was 
so  recorded,  then  having  an  inchoate  or  vested  right  of 
dower,  or  an  estate  in  dower,  subordinate  to  the  lien  of  the 
mortgage ;  or  upon  any  person,  then  having  alien  upon  the 
property,  subsequent  to  the  mortgage,  by  virtue  of  a  judg- 
ment or  decree,  duly  docketed  in  the  county  clerk's  office 
and  constituting  a  specific  or  general  lien  upon  the  property. 

The  notice,  specified  in  this  section,  must  be  subscribed 
by  the  person  entitled  to  execute  the  power  of  sale,  unless 
his  name  distinctly  appears  in  the  body  of  the  notice,  in 
which  case,  it  may  be  subscribed  by  his  attorney  or  agent. 

§  2880.  Service  of  notice  of  tho  sale,  as  prescribed  in 
subdivision  fourth  of  the  last  section,  must  be  made  as 
follows : 

1.  [Amd  1887.]  Upon  the  mortgagor,  his  wife,  widow, 
executor  or  administrator,  or  a  subsequent  grantee  of  che 
property,  whose  conveyance  is  upon  record,  or  his  wife  or 
widow,  by  delivering  a  copy  of  the  notice,  as  prescribed  in 
article  first  of  title  first  of  chapter  fifth  of  this  act,  for  de- 
livery of  a  copy  of  the  summons  in  order  to  make  personal 
service  thereof  upon  the  person  to  be  served,  or  by  leaving 
such  a  copy,  addressed  to  the  person  to  be  served,  at  his 
dwelling-house  with  a  person  of  suitable  age  and  discretion, 
at  least  fourteen  days  before  the  day  of  sale.  If  said 
mortgagor  is  a  foreign  corporation,  or  being  a  natural  per- 
son, he,  or  his  wife,  widow,  executor  or  administrator,  era 
sulwequent  grantee  of  the  property  whose  conveyance  is 
upon  record,  or  his  wife  or  widow,  is  not  a  resident  of  or 
within  the  State,  then  service  thereof  may  be  made  upon 
them  in  like  manner  without  the  state,  at  least  twenty-eight 
days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or 
by  depositing  a  copy  of  the  notice  in  the  post-office,  prop- 
erly enclosed  in  a  post  paid  wrapper,  directed  to  the  person 
to  be  served,  at  his  place  of  residence,  at  least  twenty-eight 
days  before  the  day  of  sale. 

§  8890.  A  county  clerk,  to  whom  a  copy  of  a  notice  of 
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sale  is  deliyered,  as  prescribed  in  subdivision  third  of  the  last 
section  but  one,  must  forthwith  affix  it  in  a  book,  kept  in 
his  office  for  that  purpose ;  must  make  and  subscribe  a 
minute,  at  the  bottom  of  the  copy,  of  the  time  when  he 
received  and  affixed  it ;  and  must  index  the  notice  to  the 
name  of  the  morgagor. 

§  8801.  The  notice  of  sale  must  specify  : 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and 
of  each  assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and 
the  place  where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the 
time  of  the  first  publicatioh  of  the  notice  ;  and,  if  any  sum 
secured  by  the  mortgage  is  not  then  due,  the  amount  to 
become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming 
substantially  to  that  contained  in  the  mortgage. 

§  2302.  The  sale  may  be  postponed,  from  time  to  time. 
In  that  case,  a  notice  of  the  postponement  must  be  published, 
as  soon  as  practicable  thereafter,  in  the  newspaper  in  which 
the  original  notice  was  published  ;  and  the  publication  df 
the  original  notice,  and  of  each  notice  of  postponement, 
must  be  continued,  at  least  once  in  each  week,  untill  the 
time  to  which  the  sale  is  finally  postponed* 

§  2898.  The  sale  must  be  at  public  auction,  in  the  da^-  51  Him,  457. 
time,  on  a  day  other  than  Sunday  or  a  public  holiday,  in 
the  county  in  which  the  mortgaged  property,  or  a  part 
thereof,  is  situated  ;  except  that,  where  the  mortgage  is  to 
the  people  of  the  State,  the  sale  may  be  made  at  the  capitoL 
If  the  property  consists  of  two  or  more  distinct  farms, 
tracts,  or  lots,  they  must  be  sold  separately  ;  and  as  man^ 
only  of  the  distinct  farms,  tracis,  or  lots,  i^all  be  sold,  as  it 
is  necessaiy  to  sell,  in  order  to  satisfy  the  amount  due  at  the 
time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law. 
But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the 
other,  they  must  be  sold  together, 

§  2804.  The  mortgagee,  or  his  assiniee,  or  the  legal  rep- 
resentative of  either,  may,  fairly  and  in  good  faith,  pur- 
chase the  mortgaged  property,  or  any  part  thereof,  at  the 
sale. 

§  2805.  [Am'd  1889.]  A  sale,  made  and  condacted  as 
prescribed  in  this  title,  to  a  purchaser  in  good  faith,  is 
equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to 
foreclose  a  mortgage,  so  far  only  as  to  be  an  entire  bar  of 
all  claim  or  equity  of  redemption,  upon,  or  with  respect  to 
the  property  sold,  of  each  of  the  following  persons  : 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  admin- 
istrator. 

2.  Each  person,  claiming  imder  anv  of  them,  by  virtue 
of  a  title,  or  of  lien  b^  judgment  or  aecree,  Bubsecju^nt  \q 
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the  mortgage,  upon  whom  the  notice  of  sale  was  served,  as 
prescribed  m  this  title. 

8.  Each  person  so  claiming,  whose  assignment,  mort- 
gage, or  other  conveyance  was  not  duly  recorded  in  the 
proper  book  for  recording  the  same  in  the  county,  or  whose 
judgment  or  decree  was  not  duly  docketed  in  the  county 
clerk's  office,  at  the  time  of  the  delivery  of  a  copy  of  the 
notice  of  said  sale  to  the  clerk  of  the  county ;  and  the 
executor,  administrator  or  assignee  of  such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien 
or  incumbrance,  created  subsequent  to  the  mortgage,  at- 
taching to  the  title  or  interest  of  any  person,  designated  in 
either  of  the  foregoing  subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortgagor,  or  of  a  sub- 
sequent grantee,  upon  whom  notice  of  the  sale  was  served 
as  prescribed  in  this  title,  where  the  lien  of  the  mortgage 
was  superior  to  her  contingent  or  vested  right  of  dower,  or 
her  estate  in  dower. 

§1B896.  An  affidavit  of  the  sale,  stating  the  time  when, 
ana  the  place  where,  the  sale  was  made,  the  sum  bid  for 
each  distinct  parcel,  separately  sold  ;  and  the  name  of  the 
purchaser  of  each  distinct  parcel,  may  be  made  by  the  per- 
son, who  officiated  as  auctioneer  upon  the  sale.  An  i^da- 
vit  of  the  publication  of  the  notice  of  sale,  and  of  the  no- 
tice or  notices  of  postponement,  if  any,  may  be  made  by 
the  publisher  or  printer  of  the  newspaper  in  which  they 
were  published,  or  by  the  foreman  or  principal  clerk.  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near 
the  entrance  of  the  proper  court  house,  may  be  made  by 
the  person  who  so  affixed  it,  or  by  any  person  who  saw  it 
so  affixed,  at  least  eighty-four  days  before  the  day  of  sale. 
An  affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the 
book,  kept  by  the  coimty  clerk,  may  be  made  by  the 
counter  clerk,  or  by  any  person  who  saw  :*;  so  affixed,  at 
least  eighty-four  days  before  the  day  of  sale.  An  affidavit 
of  the  service  of  a  copy  of  the  notice  upon  the  mortgagor, 
or  upon  any  other  person,  upon  whom  the  notice  must  or 
may  be  served,  may  be  made  by  the  person  who  made  the 
service.  Where  two  or  more  distinct  parcels  are  sold  to 
different  purchasers,  separate  affidavits  may  be  made  with 
respect  to  each  parcel,  or  one  set  of  affidavits  may  be  made 
for  all  the  parcels. 

§  8397.  [Am'd  1882.]  The  matters  required  to  be  con- 
tained in  any  or  all  of  the  affidavits  specified  in  the  last 
section  may  be  contained  in  one  affidavit  where  the  same 
person  deposes  with  respect  to  them.  A  printed  copy 
of  the  notice  of  sale  must  be  annexed  to  each  affidavit ; 
and  a  printed  copy  of  each  notice  of  postponement  most 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affi- 
davit of  sale.  But  one  copy  of  the  notice  suffices  for 
two  or  more  affidavits,  where  they  all  refer  to  it,  and 
fHT^  ai^nexed  to  each  other,  and  filed  and  recorded  togetlier. 
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%  8808.  The  affidavits,  specified  in  the  last  two  sectionsi 
may  be  filed  in  the  office  for  recording  deeds  and  mort>' 
gages,  in  the  county  where  the  sale  took  place.  They 
must  be  recorded  at  length  by  the  officer  with  whom  they 
are  filed,  in  the  proper  book  lor  recording  mortga^.  Thd 
original  affidavits,  so  filed,  the  record  thereof,  a^a  fl  cerd- 
fied  copy  of  the  record,  are  presumptive  evidence  df  th4 
matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  counter.  Where  the  properU^ 
sold  is  situated  in  two  or  more  coimties,  a  copy  of  the  afa- 
davitA,  certified  by  the  officer  with  whom  the  originals  are 
filed,  may  be  filed  and  recorded  in  each  other  county^ 
wherein  any  of  the  property  is  situated.  Thereupon  the 
copy  and  the  record  thereof  have  the  like  effect,  with  re- 
spect to  the  property  iu  that  county,  as  if  the  originals  were 
duly  filed  aud  recorded  therein. 

§  8899.  A  clerk  or  a  register,  who  records  any  affida- 
vits, or  a  certified  copy  thereof,  filed  with  him,  must  make 
a  note,  upon  the  margin  of  the  record  of  the  mortgage,  in 
his  office,  referring  to  the  book  and  page,  or  the  copy 
thereof,  where  the  amdavits  are  recorded. 

§  8400.  The  purchaser  of  the  mortgaged  premises, 
upon  a  sale  conducted  as  prescribed  in  this  title,  obtains 
title  thereto,  against  all  persons  bound  by  the  sale,  without 
the  execution  of  a  conveyance.  Xxcept  where  he  is  the 
person  authorized  to  execute  the  power  of  sale,  such  a  pur- 
chaser also  obtains  title,  in  like  manner,  upon  pavment  of 
the  purchase-money,  and  compliance  with  the  other  terms 
of  sale,  if  any,  without  the  filing  and  recording  of  the  affi- 
davits as  prescribed  in  the  last  section  but  one.  But  he  Is 
not  bound  to  pay  the  purchase-money,  until  the  affidavits, 
specified  in  that  section,  vnth  respect  to  the  property  pur- 
chased by  him,  are  filed,  or  delivered  or  tendered  to  him 
for  filing. 

§  8401.  The  following  costs,  in  addition  to  the  exx>ense8 
specified  in  the  next  section,  are  allowed,  in  proceedings 
taken  as  prescribed  in  this  title  : 

1.  For  drawing  a  notice  of  sale,  a  notice  of  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary 
copy  thereof,  for  each  folio,  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required 
or  expressly  i)ermitted  to  be  served  by  this  title,  and  for 
affixing  each  copy  thereof,  required  to  be  affixed  upon  the 
court-house,  as  prescribed  in  this  title,  one  dollar. 

8.  For  superintending  the  sale,  and  attending  to  the  exe- 
cution of  the  necessary  papers,  ten  dollars. 

§  8408.  T*he  sums,  actually  paid  for  the  following  ser- 
vices not  exceeding  th  fees  allowed  by  law  for  those  ser- 
vices, are  allowed  m  proceedings,  taken  as  prescribed  in 
this  title . 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or 
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notices  of  postponement,  if  any,  for  a  period  not  exceeding 
twenty-four  weeks. 

2.  For  the  services  specified  in  section  two  thousand 
three  hundred  and  ninety  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the 
property  sold  is  situated  in  two  or  more  counties,  for 
making  and  recording  the  necessary  certified  copies  thereot 

4.  For  necessary  postage,  and  searches. 

§  8403*  The  costs  and  expenses  must  be  taxed,  upon 
notice,  by  the  clerk  of  the  county  where  the  sale  took  place, 
upon  the  request  and  at  the  expense  of  any  person,  in- 
terested in  the  payment  thereof.  Each  provision  of  this  act, 
relating  to  the  taxation  of  costs  in  the  supreme  court,  and 
the  review  thereof,  applies  to  such  a  taxation. 

§  2404.  An  attorney  or  other  person  who  receives  any 
money,  arising  upon  a  sale,  made  as  prescribed  in  this  title, 
must,  within  ten  days  after  he  receives  it,  pay  into  the 
supreme  court  the  surplus,  exceeding  the  sum  due  and  to 
become  due  upon  the  mortgage,  and  the  costs  and  expenses 
of  the  foreclosure,  in  like  manner  and  with  like  effect,  as  if 
the  proceedings  to  foreclose  the  mortgage  were  taken  in  an 
action,  brought  in  the  supreme  court,  and  triable  in  the 
county  where  the  sale  took  place. 

§  8405.  A  person,  who  had,  at  the  time  of  the  sale,  an 
interest  in  or  lien  upon  the  property  sold,  or  a  part  thereof, 
may,  at  any  time  before  an  order  is  made,  as  prescribed  in 
the  next  section  but  one,  file  in  the  office  of  the  clerk  of  the 
county,  where  the  sale  took  place,  a  petition,  stating  the 
nature  and  extent  of  his  claim,  and  praying  for  an  order, 
directing  the  payment  to  him  of  the  surplus  money;  or  a 
part  thereof. 

§  2406.  A  person  filing  a  x>etition,  as  prescribed  in  the 
last  section,  may,  after  the  expiration  of  twenty  days  from 
the  day  of  sale,  apply  to  the  supreme  court,  at  a  term  held 
within  the  judicial  district,  embracing  the  county  where  his 
petition  is  filed,  for  an  order,  pursuant  to  the  prayer  of  his 
petition.  Notice  of  the  application  must  be  served,  in  the 
manner  prescribed  in  this  act  for  the  service  of  a  paper 
upon  an  attorney  in  an  action,  upon  each  person,  who  has 
filed  a  like  petition,  at  least  eight  days  before  the  applica- 
tion ;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon 
his  executor  or  administrator.  But,  if  it  is  shown  to  the 
court,  by  affidavit,  that  service  upon  any  person,  required 
to  be  served,  cannot  be  so  made  with  due  diligence,  notice 
may  be  given  to  him  in  any  manner  which  the  court- 
directs. 

§  8407.  Upon  the  presentation  of  the  petition,  with  due 
proof  of  notice  of  application,  the  court  must  make  an 
order,  referring  it  to  a  suitable  person,  to  ascertain  and  re- 
port the  amount  due  to  the  petitioner,  and  to  each  other 
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person,  which  is  a  lien  npon  the  surplus  money,  and  the 
priorities  of  the  several  liens  thereupon.  Upon  the  coming 
111  and  confirmation  of  the  referee's  report,  the  court  must 
make  snch  an  order  for  the  distribution  of  the  surplus 
money,  as  justice  requires. 

§  2408-  7^6  Iftst  four  sections  do  not  apply  to  surplus 
money,  arising  upon  the  sale  of  real  property,  of  which  a 
decedent  died  seized,  where  letters  testamentary  or  letters 
of  administration,  upon  the  decedent's  estate,  were,  within 
four  years  before  the  sale,  issued  from  a  suvrogate's  court 
within  the  State,  having  jurisdiction  to  issue  them. 

§  2409-  [Am'd  1882.]  This  title  does  not  affect  any 
provision  of  liW,  inconsistent  therewith,  especially  relating 
to  the  foreclosure  of  mortgages  to  the  people  of  the  State, 
or  t-o  the  commissioners  for  loaning  certain  moneys  of  the 
United  States. 


TITLE  X. 

Proceedings  to  change  the  name  of  an  individtuU  or  Corpora^ 

tion, 

9  2410.  Petition  by  indlyidual.  efiTect. 

2411.  Petition  by  eorporation.  8  2416.  Substitution  of  new  name 

2412.  Contents  of  petition.  in  pending    action   or 
1^13.  Notice  of  presentation  of  proceeding. 

petition.  2417.  Beports  by  clerks  to  State 

2414.  Order.  officers. 

2416.  When     change    to     take 


§  2410.  [Am*d  1877, 1893,  1895,  amendment  to  take  effect 
Janttary  1  1896.]  A  petition  for  leave  to  assume  another 
name  may  be  made  by  a  resident  of  the  State  to  the  county 
court  of  the  couuty  in  which  he  resides,  or,  if  he  resides  in 
the  city  of  New  York,  either  to  the  supreme  court  or  to  the 
city  court  of  New  York.  The  petition  of  an  infant  shall  be 
made  by  his  general  ^ardian,  or  by  the  guardian  of  his  per- 
son, or  by  his  next  fnend. 

§  2411-  [Am*d  1893.]  A  petition  to  assume  another 
corporate  name  may  be  made  by  a  domestic  corporation, 
whether  incorporated  by  a  general  or  special  law,  to  {he 
supreme  court  at  a  special  term  thereof,  held  in  the  judicial 
district  in  which  its  principal  business  office  shall  be  situated. 
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oi,  ii  it  be  othet  than  n  stock  oori  ora^on,  at  a  special  term 
lieldin  the  judicial  district  in  which  its  certificate  of  incor- 
poration is  tiled  or  recorded^  or  in  which  its  principal  prop- 
erty is  situated,  or  in  Which  its  principal  operations  are  or 
theretofoi  e  have  been  coudnct<  d.  If  it  be  a  banking*  insnr^ 
ance  or  railroad  corporation,  the  petition  must  be  authorized 
by  a  resolution  of  the  directors  of  the  corporation,  and 
approved  if  a  banking  corporation^  by  the  superinientent  of 
banks;  if  an  insurance  corporation,  by  the  superintendent 
of  insurance,  and  if  a  railroad  corporation,  by  the  board  of 
railroad  commissioners.  The  petition  to  change  the  name 
of  any  other  corporation  must  have  annexed  thereto  a  certifi- 
cate of  the  Secretary  of  State,  that  the  name  which  such 
corporation  proposes  to  assume  is  not  the  name  of  any  other 
domestic  corporation  or  a  name  which  he  deems  so  nearly 
resembling  it,  as  to  be  calculated  to  deceive* 

§  241 2-  lAm*d  1893.]  The  petition  must  be  in  writing, 
signed  by  the  petitioner  und  verified  in  like  manner  as  a 
pleading  in  a  court  of  record,  and  must  specify  tbe  gronuds 
of  the  application,  the  name,  age  and  residence  of  the  indi- 
vidual whose  name  is  propos<:d  to  be  changed,  and  the  name 
which  he  proposes  to  assume,  and  if  the  petitioner  be  a  cor- 
poration, its  present  name,  and  the  name  it  proposes  to 
assume,  which  must  not  be  the  name  of  any  other  c  rpora- 
tion,  or  a  name  so  nearly  resembling  it  as  to  be  calculated  to 
deceive;  and  if  it  be  a  railroad  corporation,  a-  corporation 
having  banking  powers  or  the  power  to  make  loans  upon 
pledges  or  deposits,  or  to  make  insurances,  that  the  petition 
has  been  duly  authorized  by  a  resolution  of  the  directors  of 
the  corporation  and  approved  Ity  the  proper  of&cer. 

§  2418.  [Am'd  1893,  1894.1  If  the  petition  be  to  change 
the  name  of  an  infant,  and  is  made  by  the  infant's  next 
friend,  notice  of  the  time  and  place  at  which  the  petitioD 
will  be  presented  must  be  served  upon  the  father,  or  if  he  is 
dead  or  can  not  be  found,  upon  the  mother,  or  if  both  are 
dead  or  can  not  be  found,  upon  the  general  guardian  or 
guardian  of  the  person  of  the  infant,  in  like  manner  as  a  no- 
tice of  a  motion  upon  an  attorney  in  nn  action,  nnkss  it 
appears  to  the  satisfaction  of  the  court  that  the  infant  has 
no  father  or  mother,  or  that  both  reside  without  the  State  or 
can  not  be  found,  and  that  he  has  no  guardian  residiug 
within  this  state,  in  which  case  the  court  may.  dispense  with 
notice  or  require  notice  tobe  given  to  such  persons  andin  such 
manner  as  ttie  court  thinks  proper.  If  tbe  petition  be  made  by 
a  corporation  located  elsewhere  than  in  the  city  and  county 
of  New  York,  notice  of  the  presentation  thereof  shall  1  e  pub- 
lished once  in  each  week  for  &ix  successive  weeks  in  thesti  te 
paper  (at  Albany  in  which  notices  by  state  officers  are  au- 
thorized by  law  to  be  published),  and  m  a  newspaper  of 
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every  oonnty  In  wiiioh  snoh  corpoilatioii  shall  liaye  a  basineM 
offioe,  or  if  it  has  no  business  office,  of  the  county  in  which 
its  principal  corporate  property  is  situated  or  in  which  its 
operations  are  or  theretofore  have  been  ])rincipally  oou- 
dnoted,  which  newspaper,  if  it  be  a  banking  corporation^ 
shall  be  designated  by  the  superintendent  of  banks,  if  any 
Insurance  corporation,  by  the  superintendent  of  insurancei 
Or  if  a  railroad  corporation,  by  the  tailroad  oolnmissioneES. 
In  the  city  and  county  of  New  Torksuch  notice  shall  be  pub- 
lished once  in  each  week  for  six  successive  weeks  in  two 
daily  newspapers  published  in  such  county. 

§  2414.  [Am'd  1893,  1895,  afnendmeni  U)  take  0ed  Jan- 
uary 1,  1896.]  If  the  court  to  which  the  petition  is  presented 
is  satisfied  thereby,  or  by  the  affidavit  and  certificate  pre- 
sented therewith,  that  the  petition  is  true,  and  that  there  is 
no  reasonable  objection  to  the  change  of  name  proposed,  and 
if  the  petition  be  to  change  the  name  of  an  infant,  that  the 
interests  of  the  infant  will  be  substantially  promoted  by  the 
ohajige,  and,  if  the  petitioner  be  a  corporation,  that  thepeti- 
tion  has  been  dul^  authorized  and  ihat  notice  of  the  ptesen- 
tation  of  the  petition,  if  required  by  law,  has  been  made,  the 
court  shaU  make  an  order  authorizing  the  petitioner  to  as- 
sume the  name  proposed  on  a  day  specified  therein,  not  less 
than  thirty  days  after  the  entry  of  the  order.  The  order 
shall  be  directed  to  be  entered  and  the  papers  on  which  it 
was  granted,  to  be  filed  within  ten  days  thereafter  in  the 
derlrs  office  of  the  county  in  which  the  petitioner  resides,  if 
he  be  an  individual,  or  in  the  office  of  the  clerk  of  the  city 
court  of  New  York  if  the  order  be  made  by  that  court,  or,  if 
the  petitioner  be  a  corporation,  in  the  office  of  the  clerk  of 
the  county  in  which  its  certificate  of  incorporation,  if  any, 
shall  be  filed;  or  if  there  be  none  filed  in  which  its  principal 
office  shall  be  located,  or  if  it  has  no  business  office,  in  the 
oonnty  in  which  its  principal  property  is  situated,  or  in  which 
its  operations  are  or  theretofore  have  been  principally  con- 
ducted, or  in  the  office  of  the  clerk  of  the  county  in  which 
the  special  teriA  granting  the  order  is  held;  and,  if  the  peti- 
tioner be  a  corporation,  that  a  certified  copy  of  such  order 
shall,  within  ten  days  after  the  entry  thereof,  be  filed  in  the 
office  of  the- secretary  of  State;  and  also,  if  it  be  a  banking 
corporation,  in  the  office  of  the  superintendent  of  banks,  or 
if  it  be  an  insurance  corporaiion,  in  the  office  of  the  super^ 
intendent  of  insurance,  or  if  it  be  a  railroad  corporation,  in 
the  office  of  the  board  of  railroad  commissioners.  Such  or- 
der shall  also  direct  the  publication,  within  ten  davs  after 
the  entry  thereof  of  a  copy  thereof  in  a  designated  news- 
paper, in  the  county  in  which  the  order  is  directed  to  be 
entered,  at  least  once  if  the  petitioner  be  an  individual,  or  if 
the  petitioner  be  a  corporation,  once  in  each  week  for  four 
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Bnccessive  weeks.  The  connty  clerk,  in  whose  office  an  or- 
der changing  the  name  of  a  corporation  is  entered,  shall  re- 
cord the  same  at  length  in  the  book  kept  in  his  office  for 
recording  certificates  of  incorporation. 

§  2415.  [Am'd  1893, 1894.]  If  the  order  shall  be  fnUy 
oompiied  with,  and  within  forty  days  after  the  making  of  the 
order,  an  affidavit  of  the  publication  thereof  shall  be  filed 
and  recorded  in  the  office  in  which  the  order  is  entered,  and 
in  each  office  in  which  certified  copies  thereof  are  required 
to  be  filed,  if  any,  the  petitioner  shall,  on  and  after  the  day 
specified  for  that  purpose  in  the  order,  be  known  by  the 
name  which  is  thereby  authorized  t  j  be  assumed,  and  by  no 
other  name.  No  proceedings  heretofore  had  mider  sections 
two  thousand  four  hundred  and  fourteen  and  two  thousand 
four  hundred  and  fifteen  of  the  code  of  civil  procedure  for 
the  change  of  the  name  of  a  corporation,  shall  be  invalid  by 
reason  of  the  non-filing  of  an  affidavit  of  the  publication  of 
the  order  ohangiog  sucb  oauo  yfitkiu  twenty  days  from  the 
date  thereof. 


§  2416*  [Am'dlS93.]  An  action  or  special  proceeding, 
pivil  or  criminal,  commenced  by  or  against  a  person  whose 
name  is  so  changed  shall  not  abate,  nor  shall  any  relief,  re- 
covery or  other  proceeding  therein  be  prevented,  impeded 
or  impaired  in  consequence  of  such  change  of  name.  The 
plaintiff  in  the  action  or  the  party  instituting  the  special 
proceeding,  or  the  people,  as  the  case,  requires,  may,  at  any 
timo  obtain  an  order  amending  any  of  the  papers  or  pro- 
ceedings therein  by  the  substitution  of  the  new  name, 
without  costs  and  without  prejudice  to  the  action  or  pro- 
ceeding. 


§  2417.  [Am*dl893.]  The  clerk  of  each  county  and  of 
8  1167  Con-  ^^^  court,  shall  annually,  in  the  month  of  December,  re- 
sol.  Act.  port  to  the  Secretary,  of  State,  all  changes  of  names  of  indi- 
viduals or  of  corporations,  which  have  been  made  in  pursu- 
ance of  orders  filed  in  their  respective  offices  during  the  past 
year  and  since  the  last  previous  report,  and  also  report  in 
like  manner  to  the  superintendent  of  banks  all  changes  of 
the  names  of  banking  corporations,  and  to  the  superintend- 
«nt  of  insurance  all  changes  of  names  of  corporations 
authorized .  to  make  insurances.  The  Secretary  of  State 
must  cause  to  be  published  in  the  next  volume  of  the  ses- 
sion laws  a  tabular  statement  showing  the  original  name  of 
each  person  and  corporation  and  the  name  which  be  or  it 
has  been  authorized  to  assume. 


$2418.      [Apparently  superseded   in  1893  by  §  2417  as 
amended.    Bepealed  1895.] 
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TITLE  XL 


Proceedings  for  the  Voluntary  Dissolution  of  a  Oorporaiion^ 


I  3«19.  When  a  majority  of  direc* 
tors,  etc.,  may  petition 
for  dissolution. 

2420.  Id.;  when  they  are  eqnid« 

ly  divided. 

2421.  Contents  of  petition . 

2422.  AfELdavit  to  be  annexed . 

2423.  Presentation  of  petition, 

etc.      Order    to    show 
cause. 

2424.  Order  to  be  published. 


12425.    Id.;  to  be  served  on  cred- 
itors and  stockholders. 

2426.  Hearing. 

2427.  Id.;  original  pa];>ers  may 

be  used. 

2428.  Application      for      final 

order. 

2429.  Spinal  order. 

2430.  Certain  sales,  etc.,  void. 

2431.  Certain  corporations  ex- 

cepted from  this  title. 


§  2419.  [Am^d  1895,  amendment  to  *take  effect  January  I, 
1896.]  If  a  majority  uf  the  directors,  trustees,  or  other  of- 
ficers, having  the  luanagemeDt  of  the  coDcems  of  a  oorpora- 
tion  created  by  or  under  the  laws  of  the  State,  discover  that 
the  stock,  effects,  and  other  property  thereof  are  not  suffici- 
ent to  pay  all  just  demands,  for  which  it  is  liable,  or  to  afford 
a  reasonable  security  to  those  who  mny  deal  with  it;  or  if, 
for  any  reason,  they  deem  it  beneficial  to  the  interest  of  the 
stockholders  that  the  corporation  should  be  dissolved,  they 
may  present  a  petition  to  the  supreme  court  praying  for  a 
final  order  dissolving  the  corporation,  as  prescribed  in  this 
title. 


29  Hun,  429. 

21  Abb.  N. 

0.231. 

128N.T.6S0. 

182N.T.212. 

134iN.Y.294. 


§  2420.  [Am'd  1893,  1894.]  If  a  corporation,  created 
under  a  general  statute  of  the  state  for  the  formation  of  cor- 
porations, has  an  even  number  of  trustees  or  directors,  who 
are  equally  divided  respecting  the  management  of  its  affairs, 
and  tbe  entire  stock  of  the  corporation  is,  at  that  time, 
owned  by  tbe  trustees,  or  directors,  or  is  so  divided,  that 
one-half  thf^reof  is  owned  or  controlled  by  persons  favoring 
the  course  of  one-htilf  of  the  trustees  or  directors,  and  one- 
half  by  persons  favoring  the  course  of  the  other  half  of  them, 
the  trustees  or  directors,  or  one  or  more  of  them,  may  pre- 
sent a  petition  us  prescribed  in  the  last  section.  And  it 
shall  be  the  duty  of  a  majority  of  the  directors  or  trustees  of 
evciy  corporation  created  by  or  under  the  laws  of  this  state 
to  present  a  petition  rs  presc  rited  in  the  la  t  section  when- 
^Vf^r  directed  so  to  do  by  a  majority  in  interest  of  its  stock- 
holders. But  this  section  does  not  apply  to  a  savings  bank, 
a  trust  company,  a  safe  deposit  company,  or  a  coiporation 
formeil  to  rent  safes  in  burglar  and  fire-proof  vaults,  or  for 
the  construction  or  operation  of  a  railroad,  or  for  aiding  in 
tbe  construction  ttiereof,  or  for  carrying  on  the  business  of 
banking  or  insurance,  or  intended  to  derive  a  profit  from  the 
loan  or  use  of  money. 
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§  8481.  The  petition  must  show  that  the  case  is  one  of 
those  specified  in  the  last  two  sections,  and  must  state  the 
reasons,  which  induce  Ihe  petitioner  or  petitioners  to  desire 
the  dissolution  of  tbe  corporation.  A  schedule  must  be 
annexed  to  the  petition,  cuntaining  the  following  matters, 
as  far  as  the  petitioner  or  petitioners  know,  or  have  the 
means  of  knowing  the  same  : 

1.  A  full  and  true  account  of  all  the  creditors  of  the 
corporation,  and  of  all  unsatisfied  engagements,  entered 
into  by,  and  subsisting  against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of 
each  creditor,  and  of  each  person  with  whom  such  an 
engagement  was  made,  and  to  whom  it  is  to  be  performed, 
if  known ;  or,  if  either  is  not  kn®wn,  a  statement  of  that 
fact 

8.  A  statement  of  the  sum  owing  to  each  creditor,  or 
Other  person  specified  in  the  last  subdivision,  and  the  nature 
of  each  debt,  demand,  or  other  engagement,  * 

4.  A  statement  of  the  true  cause  and  consideration  of 
the  indebtedness  to  each  creditor, 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of 
the  corporation,  and  of  all  the  books,  vouchers,  and 
securities,  relating  thereto. 

6.  A  statement  of  each  incumbrance  upon  the  property 
of  the  corporation,  by  judgment,  mortgage,  pledge,  or 
otherwise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of 
the  corporation,  specifying  the  name  of  each  stockholder ; 
his  residence,  if  it  is  known,  or  if  it  is  not  known  stating  that 
fact ;  the  number  of  shares  belonging  to  him  ;  the  amount 
paid  in  upon  his  shares ;  and  the  amount  still  due  there- 
upon. 

§  8488.  An  afladavit,  made  by  each  of  the  petitioners, 
to  the  effect  that  the  matters  of  fact,  stated  in  the 
petition  and  the  schedule,  are  just  and  true,  so  far  as  the 
affiant  knows  or  has  the  means  of  knowing  the  same,  must 
be  annexed  to  the  petition  and  schedule. 

l43N.Y.2ei.  §242a.  [Am^d  1889,  1895,  ammdmmito  take  effect  Jan- 
73  6^(i,  H^  twry  1, 1896.]  The  papers  must  be  presented  at  a  special 
term  of  the  supreme  court,  held  within  the  jadicial  district, 
embracing  the  county  wherein  the  principal  office  of  the 
corporation  is  located.  In  a  case  specified  in  section  two 
thousand  four  hundred  and  twenty  of  this  act  the  court  may 
in  its  discretion  entertain  or  dismiss  the  application.  Where 
it  eutertains  the  application,  or  where  the  ciuse  is  one  of 
those  specified  in  section  two  thousand  four  hundred  and 
nineteen  o£  this  net,  the  court  must  make  an  order,  requir- 
ing all  persons  interested  in  the  ccrporation  to  bhow  cause 
before  it,  or  before  a  referee  designated  in  the  order,  at  a 
time  and  place  therein  specified,  not  less  than  three  months 
after  the  granting  of  the  order,  why  the  corporation  should 
not  be  dissolved.  The  order  must  be  entered,  and  the  papers 
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mnst  be  filed,  within  ten  days  after  the  order  is  made,  with 
the  clerk  of  the  connty  where  the  principal  ofELce  of  the  cor- 
poration is  located.  If  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  court  that  the  corporation  is  insolvent,  the 
oonrt  may  at  any  stage  of  the  proceedings  before  the  final 
order,  on  motion  of  the  petitioners  on  notice  to  the  attorney- 
general,  or  on  motion  of  the  attorney-general  on  notice  to 
the  corporation,  appoint  a  temporary  receiver  of  the  prop- 
erty of  the  corporation,  which  receiver  si  all  have  ail  the 
powers  and  be  subject  to  all  the  duties  that  are  defined  as 
belonging  to  temporary  receivers  appointed  in  an  action,  in 
section  one  thousand  seven  hundred  and  eighty-eight  of  this 
act.  The  court  may  also,  in  its  discretion  at  any  sta^e  in 
the  proceeding,  after  such  appointment,  upon  like  motion 
and  notice,  confer  upon  such  temporary  receiver  the  powers 
and  authority,  and  bubject  him  to  the  duties  and  liabilities 
of  a  permanent  receiver,  or  as  much  thereof  as  it  thinks 
proper,  except  that  be  shall  not  make  any  final  distribution 
among  the  creditors  and  stockholders,  before  final  order  in 
the  proceedings,  unless  he  is  specially  directed  so  to  do  by 
the  court.  If  such  receiver  be  appointed,  the  oouit  may,  in 
its  discretion,  on  like  motion  and  notice,  with  or  without 
security,  at. any  stage  of  the  proceeding  l.efore  the  final  or- 
der,  grant  an  injunction,  restraining  the  creditors  of  the 
corporation  from  beginning  any  action  against  the  said  cor- 
poration for  the  recovery  of  a  sam  of  money,  or  from  taking 
any  further  proceedings  in  such  an  action  theretofore  oom- 
menced.  Such  injunction  shall  have  the  same  effect  and  be 
subject  to  the  same  provisions  of  law  as  if  each  creditor  upon 
whom  it  is  served  was  named  therein. 

§  2424.  A  copy  of  the  order  must  be  published,  as  pre-  iqs  n  Y  mo 
criDed  therein,  at  least  once  in  each  oi  the  three  weeks 
immediately  preceding  the  time  fixed  therein  for  showing 
cause,  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published ;  and  also  in  one  or 
more  newspapers,  specified  in  the  order,  published  in  the 
city  or  county  wherein  the  order  is  entered. 

§2425.  A  copy  of  the  order  must  also  be  served  upon  4  Month.  L. 
each  of  tbe  persons,  specified  in  the  schedule  as  a  creditor  Bnl.  64. 
or  stockholder  of  the  corporation,  or  as  a  person  to  whom 
an  engagement  of  the  corporation  is  to  be  performed,  other 
than  a  person  whose  residence  is  stated  to  be  unknown,  or 
to  be  without  the  United  States.  The  service  must  be  made, 
either  personally,  at  least  twenty  days  before  the  time 
appointed  for  the  hearing ;  or  by  depositing  a  copy  of  the 
order,  at  least  forty  days  before  the  time  so  appointed,  in 
the  post-ofGlce,  inclosed  in  a  postpaid  wrapper,  addressed  to 
the  person  to  be  served,  at  nis  residence,  as  stated  in  the 
schedule. 

§  2426.    At  the  time  and  place  specified  in  the  order,  or  g^  y^^  ^^ 
at  the  time  and  place  to  which  the  hearing  is  adjourned,  the  '      ' 

court,  or  the  referee,  must  hear  the  allegations  and  proofs  of 
t^e  parties,  and  determine  the  facts.    K  a  referee  was  npt 
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designated  in  tbe  order  to  show  cause,  the  conrt  may,  in  its 
discretion,  appoint  a  referee  when  or  after  the  order  is  re- 
turnable. The  decision  of  the  court,  or  the  report  of  the 
referee,  must  be  in  writing,  and  must  be  made  and  filed  with 
all  conyenient  speed.  It  must  contain  a  statement  of  the 
effects,  credits,  and  other  property,  and  of  the  debts  and 
other  engagements,  of  the  corporation,  and  of  all  other  mat- 
ters, pertaining  to  its  affairs. 


1  3,  ^^(l  H  &      ^  2427.     [Am*d  1894.]  The  court  or  the  referee  is  entitled 

to  use,  upon  the  hearing,  the  original  petition,  and  the 
schedules  annexed  thereto;  and  the  olerk  must  transmit 
them  accordingly,  upon  the  written  order  of  the  judge,  or  of 
the  referee.  In  that  case,  they  must  be  returned  with  the 
decision  or  report.  The  court  may,  at  any  stage  of  the  pro- 
ceedings before  final  order,  on  the  application  of  the  peti- 
tioners, or  a  majority  of  them,  or  on  the  application  of  the 
temporary  receiver,  grant  an  order  amending  the  sohedules 
annexed  to  the  original  petition,  by  the  insertion  of  addi- 
tional items,  or  by  making  the  statements  orinyentory  fuller 
and  in  greater  detail  than  as  originally  filed,  with  the  like 
effect  as  though  said  petition  and  schedules  had  been  origin- 
ally presented  and  filed  as  amended. 


§  2428.  Where  the  hearing  is  before  a  referee,  a  motion 
for  a  final  order  must  be  made  to  the  court,  upon  notice  to 
each  person  who  has  made  himself  a  party  to  the  proceed- 
ings, by  filing  with  the  clerk,  before  the  dose  of  the  hear- 
ing,  a  notice  of  his  appearance,  in  person  or  by  attorney, 
specifying  a  post-office  within  the  State,  where  such  a 
notice  may  be  served.  Tae  notice  may  be  seryed  as  pre- 
scribed in  this  act,  tox  the  senioe  of  a  paper  upon  an 
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attorney  in  an  action.  Where  the  hearing  was  before  the 
court,  a  motion  for  a  final  order  may  be  made  immediately, 
or  at  sneh  a  time  and  upou  such  a  notice,  as  the  conrt  pre- 
scribes. 


§2429.     [Am*dlS95,  amendment  to  take  effect  September  1,   e  Civ.  Pro. 
189o.]    Upon  an  application  for  a  final  order,  if  it  appear  to  J2  Hun  369. 
the  court  in  a  case  specified  in  section  twenty -four  hundred  i?  N.  Y. 
and  nineteen  of  this  act,  that  the  corporation  is  insolvent,  979' 

or,  in  a  case  specified  either  in  that  section,  or  in  section  |^*^*  ^^PP* 
twenty -four  hundred  and  twenty  of  this  act,  that,  for  any  7  3sC/t.9'2  ^ 
reason  u  dissolution  of  the  corporation  will  be  beneficial  to 
the  interests  of  the  stockholders,  not  injarious  to  the  public 
interests,  the  court  must  make  a  final  order,  dissolring  the 
corporation,  and  appointing  one .  or  more  receivers  of  its 
property.  Upon  the  entry  of  the  order  the  corporation  is 
dissolved.  Tho  court  may,  in  its  discretion,  appoint  a 
director,  trustee,  or  other  officer,  or  a  stockholder  of  the  cor- 
poration, a  receiver  of  its  property.  In  a  proceeding  for  the 
voluntary  dissolution  of  a  corporation  the  court  may,  in  the 
furtherance  of  justice,  upon  notice  to  the  attorney-general, 
and  the  attorney-general  not  objecting,  and  upon  such 
further  notice  to  creditors  or  others  interested  as  the  conrt 
shall  direct,  which  notice  may  be  made  by  mail  upon  all 
persons  and  corporations  not  residing  or  existing  within  the 
State,' relieve  a  receiver  from  any  omission,  defect  or  default, 
in  auy  proceeding  or  act  required  by  law  to  be  taken  or  done, 
or  in  the  giving  of  any  notice  required  by  law  to  be  given, 
and  the  court  may  upon  like  notice,  confirm  any  act  of  a 
receiTer,  and  any  decision,  report,  order  or  judgment  made 
in  such  proceeding. 


^  2430*    A  sale,  assignment,  mortgage,   conveyance,   or 
other  transfer,  of  any  property  of  a  corporation,  made  after 
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the  filing  of  a  petition  as  prescribed  in  this  title,  in  payment 
of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any 
other  consideration;  or  a  judgment  thereafter  rendered 
against  the  corporation  by  confession,  or  npon  the  accept- 
ance of  an  offer,  is  absolutely  void,  as  against  the  receiver 
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appointed  in  the  special  proceeding,  and  as  against  the 
creditors  of  the  corporation. 

§  8481.  lAm'd  1884,]  This  title  does  not  appljr  to  an  in- 
oorporated  library  society,  to  a  religious  corporation,  or  to 
a  select  school  or  academy  incorporated  by  the  regents  of 
the  uniyersity,  or  by  the  legislature,  or  to  a  municipal  or 
other  political  corporation.  In  the  case  of  corporations 
affectea  by  the  provisions  of  this  title  and  not  having 
stockholders,  it  shall  be  sufficient  for  the  purposes  of  this 
title  to  notify,  name  and  refer  to  the ''  members  "  of  such 
corporations  instead  of  **  stockholders  "  as  herein  provided. 

TITLE  XIL 
Proeeedingi  supplementary  to  an  execution  against  property. 

Abticls  1.  Proceedings  to  compel  an  examination  of  tlie  jadgmeat 
debtor,  and  of  liiB  debtor  or  bailee. 
2:  The  receiver. 

ARTICLE   FIRST. 

Pbocbbdinob  to  compel  an  Examination  of  thb  Judg- 
ment Debtor,  and  of  his  Debtor  or  Bailee. 

Balance  to  be  paid  or  de- 
liyered  to  judgmebt 
debtor,  etc. 

Judge  ma  enjoin  trans- 
fer,  etc.  of  proper^. 

Mode  of  service  of  certain 
orders. 

Service  of  a  warrant. 

How  proceedings  discosi- 
tinned  or  dismissed. 

Costs  to  judgment  cred- 
itor. 

Id. ;  to  judgment  debtor, 
etc. 

Disobedience  to  order ; 
how  punished. 

Upon  what  judgment,  and 
to  what  county,  the  exe- 
cution must  have  is- 
sued. 

In  what  county  judgment 
debtor,  his  bulee,  etc., 
must  attend. 

No  person  excused  from 
answering  on  the 
ground  of  fraud. 

Proceedings  where  judg- 
ment is  against  joint 
debtors. 

Proceedings  commenced 
before  one  judge  may 
be  continued  before 
another. 

Cases  where  this  chapter 
is  not  applicable ;  what 
propertr  cannot  bf 
reached. 


1O8X.T.802 
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I  fHS2.  The    different    remedies       |  3450. 
under  this  title. 

M88.  Nature  of  the  remedies. 

Review  of  orders.  S461. 

8434.  What  judge  may  entertain 

the  proceedings.  2452. 

S48S.  Older  to  examine  judg- 
ment debUnr  after  return  2458. 
of  execution.  8454. 

2488.  Id. ;  before  return  of  exe- 

cution. 2455. 

2487.  Warrant  of  arrest  instead 

of  order.  2456. 

3488.  Id. ;  after  the  order  has 

been  made.  2457. 

2489.  Warrant ;    how   vacated, 

etc.  2466. 

2440.  Undertaking  may  be  re- 

auired,  etc. 

2441.  Oraer  to  examine  person 

having  property,   etc.,  2450. 

of  judgment  debtor. 

2442.  Either  order  may  require 

attendance     before     a  2400. 

referee. 

9448b  Beference  may  be  ordered 

atanvtime.  2461. 

2444.  Proceedings  upon  exami- 
nation ;  adjournment. 

2446.  Referee  to  be  sworn.  2402. 

2446.  Order  permitting  person 
indebted  to  pay  debt  to 
sheriff. 

9447.  Order  requiring  delivery  9468. 

of  money  or  property  to 
sheriff  or  receiver. 

9448.  Duty  of  the  sheriff. 
9440.  Row  money  or  property 

applied  to  pay  the  judg- 
ment 
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%  1168,  Con-      §  2482.  This  title  provides  for  three  distinct  remedies, 

SSflt^u     as  follows:  . .       ^       .    .    4,  ^ 

„     ,  1.  An  order  made  or  a  warrant  issued  against  a  judgment 

^     "^      debtor,  after  the  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judg- 
ment debtor,  after  the  issuing  and  before  tlie  return  of  an 
execution. 

3.  An  order,  made  after  the  issuing,  and  either  before  or 
after  the  return,  of  an  execution,  against  a  person  who  has 
property  oi  the  judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section, 
may  be  pursued,  either  alone,  or  simultaneously  with  the 
prdbeedings  under  subdivision  first  or  subdivision  second. 

64  How.  Pr.  §  8438.  Each  of  those  remedies  is  a  special  proceeding. 
tlhy  ^n^  S"t  *^  order,  made  in  the  course  thereof,  can  be  reviewed, 
Sw^a^JS      only  a«  follows: 

18  Abb.  N.       1.  An  order,  made  by  a  judge,  out  of  court,  maybe  va- 
M  H  ^*   M     cated  or  modified  by  the  judge  who  made  it,  as  if  it  was 
61  Han,  53.    made  in  an  action  ;  or  it,  or  the  order  of  the  judge  vacat- 
ing or  modifying  it,  may  be  vacated  or  modified,  upon 
motion,  by  the  court   out   of  which   the   execution   was 
issued. 

2.  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  pro- 
ceedings, may  be  taken  in  like  manner,  as  if  the  order  was 
made  in  an  action  brought  in  the  same  court, 

%  1168,  Con-      §  2434.    [Arri'd  ISSl,  1884,  1895,  amendment  to  take  ^ed 
sol.  Act        January  1,  1896.]    Either  special  proceeding  may  be  insti- 
23  Hu^  72.    tYite^  before  a  judge  of  the  court  out  of  which,  or  the  county 
State  Rep.  judge,  the  special  county  judge,  or  the  special  surrogate,  of 
611.  the  county  to  which  the  execution  was  issued;  or  where  it 
was  issued  to  the  city  and  county  of  New  York  from  a  court 
otiber  than  the  city  court  of  that  city,  before  a  justice  of  the 
supreme  court  for  that  city  and  county.    Where  the  execu- 
tion was  issued  out  of  a  court  other  than  the  supreme  court, 
and  it  is  shown  by  affidavit  that  each  of  the  judges,  bef  ora 
whom  the  special  proceedings  might  be  instituted  as  pre- 
scribed by  this  section,  is  absent  from  the  county,  or  for  any 
reasoQ  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.    In 
that  case,  if  he  does  not  reside  within  the  judicial  district 
embracing  the  county  to  which  the  execution  was  issued,  the 
order  made  or  warrants  issued  by  him  must  be  returnable  to 
ajusticeof  the  supreme  court,  residing  in  that  district,  <r 
the  county  judge,  or  the  special  judge,  or  special  surrogate, 
of  that  or  an  adjoining  county,  as  directed  in  the  order  or 
143N.Y.667.  waarrant.  o^  '^^^1 

?  ^'  T«V  ^  8436.  At  any  time  within  ten  years  after  the  return, 
(J  ^&  s.)e9:  wholly  or  partly  unsatisfied,  of  an  execution  against  prop- 
11  Abi).  N.  erty,  issued  upon  a  Judgment,  as  prescribed  in  section  two 
^i  S%  thousand  four  hundred  and  fifty  eight  of  this  act.  the  Judg- 
sute  Ben.   ment  creditor,  upon  proof  of  the  facts,  by  affidavit,  or 

iMN.r.aoo.    '7  1  D^fi^kWj^ 

}401d.U7. 
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other  comx>etent  written  eYidence,  is  entitled  to  an  order,  I  ^cu^(Uv.Cok/xL 
requiring  the  judgment  debtor  to  attend  and  be  examined  Xo  »*-^/^.fl^ 
concerning  his  property,  at  a  time  and  place  specified  in 
the  order.    ^XA^^^vf^fc- 

§  8486.  At  any  time  after  the  issuing  of  an  ezecntioh  88  Hun,  ]4t. 
against  property,  as  prescribed  in  section  two  thousand 
four  hundred  and  fifty  eight  of  this  act,  and  before  the 
return  thereof,  the  judgment  creditor,  upon  proof,  by  affi- 
davit, or  other  competent  written  evidence,  that  the  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  iudgment,  is  entitled 
to  an  order,  requiring  the  judgment  aebtor  to  attend  and 
be  examined  concerning  his  property,  at  the  time  and  place 
sx)ecified  in  the  order. 

§  2437.  Upon  proof  entitling  a  judgment  creditor  to  an  S9  How.  Pr. 
order,  under  either  of  the  last  two  sections ;  and  also  proof,   g** 
by  affidavit,  to  the  satisfaction  of  the  judge,  that  there  is     sSte  Bep 
danger  that  the  judgment  debtor  will  leave  the  State,  or  96.' 

conceal  himself,  and  that  there  is  reason  to  believe  that  he  !<!•  102* 
has  property,  which  he  unjustly  refuses  to  apply  to  the 
payment  of  the  judgment ;  the  judge  'may,  instead  of 
making  an  order,  issue  a  warrant  under  his  hand,  reciting 
the  facts,  and  requiring  the  sheriff  of  any  countf ,  where 
the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge, 
if  the  case  is  one  where  the  warrant  must  be  returnable  to 
another  judge. 

§  8438.  Where  the  facts  specified  in  the  last  section, 
are  made  to  appear,  as  therein  stated,  at  any  time  after  the 
making  of  an  order,  requiring  the  judgment  debtor  to 
attend  and  be  examined,  and  before  the  close  of  his  ex* 
amination,  the  Judge  may  issue  a  warrant,  as  therein  pre- 
scribed ;  and,  it  necessary,  may  direct  the  adjournment, 
or,  if  the  return  day  of  the  order  has  elapsea,  the  con- 
tinuance of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

g  8439.  A  warrant,  issued  as  prescribed  in  the  last  two 
sections,  may  be  vacated  or  modified,  as  prescribed  in 
section  two  thousand  four  hundred  and  thirty-three  of  this 
act,  with  respect  to  an  order. 

§  8440.  Where  a  judgment  debtor  has  been  arrested 
and  brought  before  a  judge,  by  virtue  of  a  warrant,  issued 
as  prescribed  in  this  article ;  and  it  appears,  to  the  satis- 
faction of  the  judge,  from  his  examination,  or  other  proof, 
that  there  is  danger  that  he  will  leave  the  State,  or  conce*»* 
himself,  and  that  he  has  property,  which  he  has  nojustly 
refused  to  apply  to  the  sati*>factica  of  the  judgment ;  the 
judge  may  make  an  order,  requiring  him  to  give  an  under- 
takmg,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he 
Will,  from  time  to  time,  as  the  judge  directs,  attend  before 
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the  judge,  or  before  a  referee,  apx>omted  or  to  be  appointed  in 
the  proceeding ;  and  that  he  will  not,  until  discharged  from 
arrest  by  virtue  of  the  warrant,  dispose  of  any  of  his  prop- 
erty, which  is  not  exempted  from  seizure  by  section  two 
thousand  four  hundred  and  sixty-three  of  this  act.  If  he 
fails  to  comply  with  the  order,  the  judge  must  forthwith, 
by  warrant,  commit  him  to  prison,  there  to  remain  until 
the  close  of  the  examination,  or  the  giving  of  the  required 
undertaking ;  except  that  the  judge  may  direct  the  sheriff 
to  produce  him,  from  time  to  time,  as  required  in  the  course 
of  the  proceedings. 

§  844 1.  Upon  proof,  by  affidavit,  or  other  competent 
written  evidence,  to  the  satisfaction  of  the  judge,  that  an 
execution  against  property  has  been  issued,  as  prescribed 
In  section  two  thousand  four  hundred  and  fifty-eight  of 
this  act,  and  either  that  it  has  been  returned  wholly  or 
partly  unsatisfied,  or  that  it  has  not  been  returned ;  and 
also  that  any  person  or  corporation  has  personal  property 
of  the  judgment  debtor,  exceeding  ten  dollars  in  value,  or 
is  indebted  to  him  in  a  sum  exceeding  ten  dollars ;  the 
judgment  creditor  is  entitled  to  an  order,  requiring  that 
person  or  corporation  to  attend  and  be  examined  concern 
ing  the  debt,  or  other  property,  at  a  time  and  place  specified 
in  the  order.  The  judge  may,  in  his  discretion,  require 
notice  of  the  subsequent  proceedings  to  be  given  to  the 
jndgment  debtor,  in  such  a  manner  as  he  deems  just. 
But  a  receiver  shall  not  be  appointed  without  such  a 
notice  ;  except  as  otherwise  prescribed  in  article  second  of 
this  title. 

§  2448.  An  order,  requiring  a  person  to  attend  and  be 
examined,  made  pursuant  to  any  provision  of  this  article, 
must  require  him  so  to  attend  and  be  examined,  either  be- 
fore the  judge  to  whom  the  order  is  returnable,  or  before  a 
referee  designated  therein.  Where  the  examination  is  taken 
hetore  a  referee,  he  must  certify,  to  the  ludge  to  whom  the 
order  is  returnable,  all  the  evidence  ana  the  other  proceed- 
faigs  taken  before  him. 

§  8443.  At  any  stage  of  the  proceedings,  the  judge  to 
whom  the  order  is  returnable  may,  in  his  discretion,  make 
an  order,  directing  that  any  other  examination,  or  testi- 
mony, be  taken  by,  or  that  a  question  arising  be  referred  to, 
a  referee,  designated  in  the  order.  Where  a  question  is  so 
referred,  the  referee  may  be  directed  to  report  either  the 
evidence  or  the  facts. 

§  8444.  Upon  an  examination  under  this  article,  each 
answer  of  a  party  or  witness  examined  must  be  under  oath. 
A  corporation  must  attend  by,  and  answer  under  the  oath 
of,  an  officer  thereof ;  and  the  judge  may,  in  his  discretioD, 
specify  the  officer.  Either  pfuty  may  be  examined  as  a 
witness,  in  his  own  behalf,  and  may  produce  and  examine 
other  witnesses,  as  upon  the  trial  of  an  action.    The  judge 
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or  referee  may  adjotmi  any  proceedings,  ander  this  article, 
from  time  to  time,  as  he  thinks  proper. 

^  2445*  Unless  the  parties  expressly  waive  the  referee's 
oath,  a  referee,  appointed  as  prescribed  in  this  article,  mast, 
before  entering  upon  an  examination,  or  taking  testimonv, 
subscribe  and  take  an  oath,  thi\t  he  will  faithfully  and  fairly 
discharge  his  duty  upon  the  reference,  and  make  a  jnstand 
true  report  according  to  the  best  of  his  understanding. 
The  oath  may  be  administered  by  an  officer  designated  in 
section  eight  hundred  and  forty-two  of  this  act,  and  must 
be  returned  to  the  judge,  with  the  report  or  testimony. 

§  2448.  At  any  time  after  the  commencement  of  a  special 
proceeding,  authorized  by  this  article,  and  before  the 
appointment  of  a  receiver  therein,  or  the  extension  of  a  re* 
ceivership  thereto,  the  judge,  by  whom  the  order  or  warrant 
was  granted,  or  to  whom  it  is  returnable,  may,  in  his  dis- 
cretion, upon  proof,  by  affidavit,  to  his  satisfaction,  that  a 
person  or  corporation  is  indebted  to  the  judgment  debtor, 
and  upon  such  a  notice,  given  to  such  persons,  as  he  deems 
jnst,  or  without  notice,  make  an  order,  permitting  the  per- 
sou  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not 
exceeding  the  sum  which  will  satisfy  the  execution.  A  pay- 
ment thus  made  is,to  the  extent  thereof,  a  discharge  of  the  in- 
debtedness, except  as  against  a  transferee  from  the  j  udgment 
debtor,  in  good  faith  and  for  a  valuable  consideration,  of 
whose  rights  the  person  or  corporation  had  actual  or  con- 
stractive  notice,  whan  the  payment  was  made. 

§  2447.  Wh  re  it  appears,   from    the    examination  or   •^^•^•''*' 
testimony,  taken  in  a  special  proceeding  authorized  by  this  JJ^  U. 
article,  that  the  jmlgment  debtor  has,  in  his  possession  or  is  Abb.  N. 
under  his  control,  moaey  or  other  personsil  property,  be     C.310. 
longing  to  him;  or  that  one  or  more  articles  of  personal  JS^SSJ' 
property,  capat>le  of  delivery,  his  right  to  the  possession  i  How/Pr. 
whereof  is  not  substantially  disputed,  are  in  the  possession  N.  8. 37a. 
or  under  the  control  of  anoth»  r  person  ;  thej'  dge,  by  whom  7  5//*/^  "I  I  ^ 
the  order  or  warrant  was  granted,  ti  to  whom  it  is  return-  ' 

aMe,  may,  in  his  discretion,  and  upon  such  a  notice,  given 
to  such  persons,  as  he  deems  just,  or  without  notice,  make 
an  order,  directing  the  judgment  debtor,  or  other  person, 
immediately  to  pay  the  money,  or  deliver  the  articles  of 
personal  property,  to  a  sheriff,  designated  in  the  order,  un- 
less a  receiver  has  been  appointed,  or  a  receivership  has 
been  extended  to  ths  s,  ecial  proceeding,  and  in  that  case  to 
the  receiver. 

§  2448.  If  the  sheiiff,  to  whom  money  is  paid,  or 
other  property  is  delivered,  pursuant  to  an  order  made  as 
prescribed  in  eith  r  of  the  last  two  sections.  d.<es  not  then 
hold  an  execution  upon  the  judgment  ag<tinst  the  property 
of  the  judgment  debtor,  he  lias  the  same  rights  and  powers, 
and  is  subject  to  the  same  duties  and  liabilities,  with  re- 
spect to  the  money  or  property,  as  if  the  money  had  been 
collected,  or  the  property  had  been  levied  upon  by  him,  by 
vir'  u«  of  such  an  execution  ;  except  as  otherwise  prescribed 
in  the  next  section. 


r 
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1  How.  Pr.  §  2449.  [  Am*d  1892,  amendment  to  take  effect  September  1, 
N  s.  372.  1892.  J  After  a  receiver  has  been  appoiated,  or  a  reoeiyership  has 
b  en  extended  to  the  special  proceeding,  the  jndge  most,  by 
ord  '.I,  direct  the  sheriff  to  pay  th  )  moa&y  or  the  proceeds  of 
the  proposrty,  deducting  his  fees,  to  the  receiver ;  or  if  the 
case  so  requires,  to  deliver  to  the  receiver  the  property  in  his 
hands.  But  if  it  appears,  to  the  sitisfiction  of  the  judge, 
that  an  order,  appointing  a  rf'ceiver  or  extending  a  receiver- 
ship is  not  necessary,  he  may,  by  an  order  reciting  that  fact, 
direct  the  sheriff  to  appl7  the  money  so  paid,  or  the  proceeds 
oi:  the  property  so  delivered  npon  an  execution  in  favor  of 
the  judgment  creditor,  issued  either  befo:e  or  after  the  pay- 
ment or  d-livery  to  the  sheriff  ;  and  a  receiver,  appointed 
p  irsuant  to  the  provisions  of  this  article,  may,  on  leave  of  a 
judge  havng  power  to  appoint  such  receiver,  lease  the  roal 
pro  >er:y  that  shall  come  into  hi^)  possession  for  such  time  as 
shall  bo  necessary  to  realize  money  sufficient  to  satisfy  the 
jud:<iuent,  with  interest  thervon  and  costs  of  the  special  pro- 
ceeding. 

§  2450.  Where  money  is  paid,  or  property  deUvered,  as 
prescribed  in  the  last  four  sections,  and  afterwards  the 
special  proceeding  is  discontinued  or  dismissed  ;  or  the 
judgment  is  satisfied,  -without  resorting  to  that  money  or 
property  ;  or  a  balance  of  the  money,  or  of  the  proceeds  of 
the  property,  or  a  part  of  the  property,  remains  in  the 
shenff's  or  the  r.^ceiver's  hands,  after  satisfying  the  judg- 
ment, and  the  cjsts  and  expenses  of  the  special  proceed- 
ings;  the  judge  must  make  an  order,  directing  the  sheriff 
or  receiver  t  >  pay  the  money,  or  deliver  the  property,  so 
remaiiilng  in  his  hands,  to  ths  judgment  debtor,  or  to  such 
other  person  as  appears  to  be  entitled  thereto,  npon  pay- 
ment of  his  fees,  and  all  other  sums  legally  chargeable 
against  the  same. 

§  2451*  The  judge  by  whom  the  order  or  warrant  was 
granted  cr  to  whom  it  is  returnable,  may  make  an  injunc- 
tion order,  restraining  any  person  or  corporation,  whether 
a  party  or  not  a  party  to  the  special  proceedings,  from  mak- 
ing or  suffering  any  transf.r  or  o  ber  disposition  of,  or  in- 
terference with,  the  property  of  the  judgment  debtor,  or 
the  property  or  debt,  concerning  which  any  person  is 
requii el  to  attend  and  be  examined,  until  further  direction 
in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the 
special  proceedini<  is  instituted,  nnd  upon  the  s  ime  papers  ; 
or  afterwards,  upon  an  affidavit,,  showiugj  sufficier\t  grounds 
theref»r.  The  judge  or  the  court  may.  as  a  condition  of 
granting  an  application  to  vacate  or  modify  the  injunction 
order  require  the  applicant  to  give  security,  in  such  a  sum 
and  in  such  a  manner,  as  justice  requires. 

M0N.Y.447.  §2452,  An  injunction  order,  or  an  order  requiring  a 
person  to  attend  and  be  examined,  made  as  prescribed  in 
this  article,  must  be  served  as  follows : 

1.  The  original  order,  under  the  hand  of  the  j  ndge  making 
it,  must  be  exhibited  to  the  person  to  be  served. 


^ 
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2.  A  copy  thereof)  and  of  the  affidavit  npon  which  it  was 
made,  must  be  delivered  to  hiai. 

Service  iipon  a  <  orporation  is  sufficient,  if  made  upon  An 
officer,  to  whom  a  copy  of  a  summons  must  be  deliyered, 
where  a  summons  is  personally  served  upon  a  corporation  ; 
unless  the  officer  is  specially  designatedby  the  judge,  as  pre- 
scribed in  section  two  thousand  four  hundred  and  forty- 
four  of  this  act. 

§  2453*  The  sheriff,  wben  he  arrests  a  judgment  debtor 
by  virtue  of  a  warrant,  issued  as  prescribed  in  this  artiole, 
must  deliver  to  him  a  copy  of  the  warrant,  and  of  the  affi- 
davit upon  which  it  was  granted. 

§  2454*  A  8p<;cial  proceeding,  instituted  as  prescribed  in 
this  nrticle,  luay  be  discontinued  at  any  time,  upon  such 
terms  as  justice  requires,  by  au  order  of  the  judge,  made 
upon  the  application  of  the  judgment  creditor.  Where  the 
judgment  creditor  unreasonably  neglects  or  delays  to  pro- 
ceed, or  where  it  appears  that  his  judgment  has  been  satis- 
fied, his  proceedings  may  be  dismis^ied,  upon  like  terms,  by 
a  like  orJer,  made  upon  the  application  of  the  judgment 
debtor,  or  of  the  plaintiff  in  a  judgment  creditor's  action 
against  the  debtor,  or  of  a  jadgment  creditor,  who  nas  in- 
stituted either  of  the  special  proceedings,  authorized  by  this 
article.  Where  an  oriler  appointing  a  receiver,  or  extend- 
ing a  receivership,  has  been  made,  in  the  course  of  the 
special  proceeding  notice  of  the  application  for  an  order 
specided  in  thin  section,  must  be  given,  in  such  a  mauner  as 
the  jnd^e  deems  proper,  to  all  persons  interested  in  the  re- 
c^ivei*ship,  as  far  as  they  can  conveniently  be  ascertained. 

§  2455.  The  judge  luay  make  an  order,  allowing  to  the  ?|^J{^^iJ* 
j  ndgmeut  creditor  a  fixed  Rum,  as  costs,  consisting  of  his  c  2^ 
witnesses'  fees  and  other  disbursements,  and  of  a  sum,  in 
aJdition  thereto,  not  exceeding  thirty  dollars ;  and  direct- 
ing the  payment  thereof,  out  of  any  money  which  has 
come,  or  may  come,  to  the  bauds  of  the  receiver,  ox  of  the 
sheiiff ;  or,  within  a  time  specified  in  the  order,  by  the 
judgment  debtor,  or  other  person  against  whom  the  special 
proceeding  is  instituted. 

§2456.  Where  the  judgment  debtor,  or  other  person  ssHun,  M2. 
against  whom  the  special  proceeding  is  instituted,  has  been 
examined,  and  property,  applicable  to  the  payment  of  the 
judgment  has  not  been  discovered  in  the  course  of  the 
special  proceeding,  the  jndge  may  make  an  order,  allowing 
him  a  like  sum  as  costs  ;  and  directing  the  payment  thereof, 
within  a  time  specified  in  the  order,  by  the  judgment  creditor; 
or  except  where  it  is  allowed  to  the  judgment  debtor, 
out  of  any  money  which  has  come,  or  may  come,  to  the 
hands  of  a  receiver  or  of  the  sheriff. 

§2457.  A  person  who  refuse«,  or  without  sufficient  ex-   ?f?^°'i2®' 
cuse  neglects,  to  obey  an  order  of  a  judge  or  referee,  made   Jrs 
pursuant  to  the  l^t  two  sections,  or  to  any  other  provision  (^q  i^-j^  S'J 
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of  this  article,  and  duly  served  upon  him,  or  an  oral  direction, 
given  directly  to  him  by  a  judge  or  referee,  in  the  course  of 
the  special  proceeding  ;  or  to  attend  before  a  judge  or 
referee,  according  to  the  command  of  a  subpoena,  duly 
served  upon  him  ;  may  be  punished  by  the  judge,  or  by 
the  court  out  of  which  the  execution  was  issued,  as  for  a 
contempt. 

i»  How.  Pr.  §  2458.  [A'md  1881.]  In  order  to  entitle  a  judgment 

i^v  Pml  ®'^^*^'*  ^^  maintain  either  of  the  special  proceedings,  au- 

gg.     '  thorized  by  this  article,  the  judgment  must  have  been  ren- 

8  Id.  4&  dered  upon  the  judgment  debtor^s  appearance,  or  personal 

140  N.Y.  447.  service  of  the  summons  upon  him,  for  a  sum  not  less  than 

^  cj  <^  £  /^.  \  S  •T-  twenty-five  dollars,  and  the  execution  must  have  been  issued 

11  6^^,  a»o  out  of  a  court  of  record  ;  and,  either, 

1.  To  the  sheriff  of  the  county  where  the  judgment 
Qf  debtor  has,  at  the  time  of  the  commencement  of  the  special 

proceeding,  a  place  for  the  regular  transaction  of  business 
^  ^^"\  m person;  or, 

2.  If  the  Judgment  debtor  is  then  a  resident  of  the  State, 
to  the  sheriff  of  the  county  where  he  resides  ;  or, 

8.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff 
of  the  county  where  the  judgment-roll  is  filed  ;  unless  the 
execution  was  issued  out  oi  a  court,  other  than  that  in 
which  the  judgment  was  rendered,  and,  in  that  case,  to  the 
sheriff  of  the  county  where  the  transcript  of  the  judgment 
is  filed. 

I  8459.  If  the  iudgment  debtor,  or  other  person,  re- 
ouired  to  attend  and  be  examined,  as  prescribed  in  this  arti- 
cle, or  the  officer  of  a  corporation,  required  to  attend  in  its 
behalf,  is,  at  the  time  of  the  service  of  the  order  upon 
him,  a  resident  of  the  State,  or  then  has  an  office,  within  the 
State,  for  the  regular  transaction  of  business  in  person,  he 
cannot  be  compelled  to  attend,  pursuant  to  the  order,  or  to 
any  adjournment,  at  a  place  without  the  county  wherein 
Ms  rei^deuce  or  place  of  business  is  situated. 

§  8460.  [Am*d  1881.]  A  party  or  a  witness,  examined 
in  a  special  proceeding,  authorized  by  this  article,  is  not  ex- 
cused from  answering  a  question,  on  the  ground  that  his 
examination  will  tend  to  convict  him  of  the  commission  of 
a  fraud ;  or  to  prove  that  he  has  been  a  party  or  privy  to, 
or  Itnowing  of,  a  conveyance,  assignment,  transfer  or  other 
disposition  of  property  for  any  purpose ;  or  that  he  or 
another  person  claims  to  be  entitled  as  against  the  judgment 
creditor,  or  a  receiver  appointed  or  to  be  appointed  m  the 
special  proceeding,  to  hold  property,  derived  from  or 
through  the  judgment  debtor,  or  to  be  discharged  from  the 
payment  of  a  debt  which  was  due  to  the  judgment  debtor, 
or  to  a  person  in  his  behalf.  But  an  answer  cannot  be  used 
as  evidence  against  the  person  so  answering,  in  a  criminal 
^  action  or  criminal  proceeding. 

%  8461.  Where  the  execution  was  isisued  as  Drescribed 
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in  section  one  thousand  nine  hundred  and  forty-one  of  this 
act,  a  debt  due  to,  or  other  personal  properly  owned  by, 
one  or  more  of  the  defendants  not  summoned,  jointly  with 
the  defendants  summoned,  or  wilSi  any  of  them,  may  be 
reached  by  a  special  proceeding,  instituted  as  prescribed  in 
this  article,  and  founded  upon  the  judgment, 

§  2468.  Sections  twenty-six,  fifty-two,  and  two  hundred 
ana  seventy-nine  of  this  act  apply  to  a  special  proceeding, 
instituted  as  prescribed  in  this  article ;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sec- 
tions, is  deemed  to  be  the  judge  to  whom  an  order  or  war- 
rant is  returnable,  for  the  purpose  of  any  provision  of  this 
or  the  next  article. 

§2463.  [Am'dlSQQ,]  This  article  does  not  apply  where  98N.T.7«l 
the  judgment  debtor  is  a  corporation  created  hy  or  under  i^  id«  **7. 
the  Jaws  of  the  State,  or  a  foreign  corporation  specified  in 
section  one  thousand  eight  hundred  and  twelve  of  this  act, 
except  in  those  actions  or  special  proceedings  brought  by 
or  against  the  people  of  the  State.  Nor  does  it  authorize 
the  seizure  of,  or  other  interferences  with,  any  property 
which  is  especially  exempt  by  law  from  levy  and  .sale  by 
virtue  of  an  execution  ;  or  any  money,  thing  in  action,  or 
other  property  held  in  trust  for  a  judgment  debtor,  where 
the  trust  has  been  created  by,  or  ths  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  jud^ent 
debtor  ;  or  the  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  within  sixty  days  next  before  the 
institution  of  the  special  proceeding ;  when  it  is  made  to 
appear  by  his  oath  or  otherwise  that  those  earnings  are  nec- 
essarr  for  the  use  of  a  family,  wholly  or  partly  supported 
by  his  labor, 

ARTICLE  SECOND. 
The  Receivbb. 

2  S4M.  Wben  and  how  receiver  $  2468.  When  property  is  vested 
may  be  appointed.  in  receiver. 
9465.  Notice  to  ottier  creditors.  S460.  How    receiver*s  title    to 
f^Sd,  Only  one  receiver  to  be  personal   property    ex- 
appointed.    Former  re-  tended  by  relation, 
oeivership  may  be  ex*  8470.  County  Clerk  to  record 
tended .  orders,  etc. ;  penalty  for 
8467.  Order  to  be  filed  and  re-  neglect 

corded.  8471.  BeceTver  to  be  subject  to 

control  of  court 

§  8464.  At  any  time  after  making  an  order,  requiring  ^  j^^b.  N. 
the  judgment  debtor,  or  any  other  person,  to  attend  and  be  C.  882.  ' 
examined,  or  issuing  a  warrant,  as  prescribed  in  article 
first  of  this  title,  the  pidge  to  whom  the  order  or  warrant  is 
returnable  may  make  an  order,  appointing  a  receiver  of  the 
property  of  me  judgment  debtor.  At  least  two  days* 
notice  of  the  application  for  the  order  appointing  a  receiver, 
must  be  given  personally  to  the  judgment  debtor,  unless 
the  judge  is  satisfied  that  he  cannot,  with  reasonable  dih- 
genoe,  be  found  within  the  State ;  in  which  case,  the  order  / 
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must  recite  that  fact,  and  may  dispense  with  notice,  or  may 
direct  notice  to  be  given  in  any  manner  which  the  judge 
thinks  proper.  But  where  the  order  to  attend  and  be 
examined,  or  the  warrant,  has  been  served  upon  the  judg- 
ment debtor,  a  receiver  may  be  appointed  upon  the  return 
day  thereof,  or  at  the  close  of  the  examination,  without 
further  notice  to  him. 

§  2465.  The  judge  must  ascertain,  if  practicable,  by 
the  oath  of  th«  judgment  debtor,  or  otherwise,  whether  an 
action,  specified  in  article  first  of  title  fourth  of  chapter 
fifteenth  of  this  act,  or  a  special  proceeding  instituted  as 
prescribed  in  article  first  of  this  title,  is  pending  against  the 
judgment  debtor.  If  either  is  pending,  and  a  receiver  has 
not  been  appointed  therein,  notice  of  the  application  for 
the  appointment  of  a  receiver,  and  of  all  the  subsequent 
proceedings  respecting  the  receivership,  must  be  given,  in 
such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

§  2466.  Only  one  receiver  of  the  property  of  a  judgment 
debtor  shall  be  appointed.  Where  a  receiver  thereof  has 
already  been  appointed,  the  judge,  instead  of  making  the 
order  prescribed  in  the  last  section  but  one,  must  make  an 
order,  extending  the  receivership  to  the  special  proceeding 
before  him.  Such  an  order  gives  to  the  judgment  creditor 
the  same  rights,  as  if  *  a  receiver  was  then  appointed  upon 
his  application  ;  including  the  right  to  apply  to  the  court  to 
control,  direct,  or  remove  the  receiver,  or  to  subordinate 
the  proceedings  in  or  by  which  the  receiver  was  appointed, 
to  those  taken  under  his  judgment. 

§  2467.  An  order  appointing  a  receiver,  or  extending  a 
receivership,  must  be  filed  in  the  office  of  the  clerk  of  the 
county,  wherein  the  judgment-roll  in  the  action  is  filed  ;  or, 
if  the  special  proceeding  is  founded  upon  an  execution 
issued  out  of  a  court,  other  than  that  in  which  the  judg- 
ment was  rendered,  in  the  office  of  the  clerk  of  the  county, 
wherein  the  transcript  of  the  judgment  is  filed. 

Week.  §  2468.  The  property  of  the  judgment  debtor  is  vested 
in  a  receiver,  who  has  duly  qualified,  from  the  time  of 
filing  the  order  appointing  him,  or  extending  his  receiver- 
ship, as  the  case  may  be ;  subjeci  to  the  following  excep- 
tions : 

1.  Real  property  is  vested  in  the  receiver,  only  from  the 
time  when  the  order,  or  a  certified  copy  thereof,  as  the 
case  may  be,  is  filed  with  the  clerk  of  the  county  where  it 
is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the 
order  is  filed,  resides  in  another  county  of  the  State,  his 
personal  property  is  vested  in  the  receiver,  only  from  the 
time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
whose  office  it  is  recorded,  is  filed  with  the  clerk  of  the 
county  where  he  resides. 

§  2469.  [Am'd  1892,  amendment  to  take  effect   SepUmber  1, 
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1892.]  Where  the  receiver's  title  to  personal  property  has 
become  vested,  as  prescribed  iu  the  last  section,  it  also 
extends  back,  by  relation,  for  the  benefit  of  the  judgment 
creditor,  io  whose  behalf  the  special  proceeding  was  in- 
stituted, as  follows: 

1.  Where  an  order,  requiring  the  Judgment  debtor  to  at- 
tend and  be  examined,  or  a  warrant,  req airing  the  sheriff  to 
Arrest  him  and  bring  him  before  the  judge,  has  been  served, 
before  the  appointment  of  the  receiver  or  the  extension  of  the 
receivership,  the  receiver's  title  <  xtends  back  so  as  to  include 
the  personal  property  of  the  judgment  debtor,  at  the  time  of 
the  service  of  the  order  or  warrant, 

2.  Where  an  order  or  warrant  hns  not  been  served,  as 
specified  in  the  foregoing  subdivision,  but  an  order  has  been 
made,  reqairiug  a  person  to  attend  and  be  examined,  con- 
cerning  property  belonging,  or  a  debt  due,  to  the  judgment 
debt  r,  the  receiver's  titie  extends  to  personal  property  be- 
lonji^ing  to  the  judgment  debtor,  which  was  ia  the  hands  or 
nnder  the  control,  of  the  person  or  corporation  thus  re- 
quired to  attend,  at  the  time  of  the  service  of  the  order ; 
and  to  a  debt  then  dud  to  him  from  that  person  or  corpora- 
tion. 

3.  In  every  other  case,  where  notice  of  the  application  for 
the  appointment  of  the  receiver  was  given  to  the  judgment 
debtor,  the  receiver's  title  extends  to  the  personal  property 
of  the  judgment  debtor,  at  the  time  when  the  notice  was 
served,  ei&er  personally,  or  by  complying  with  the  re- 
quirements of  an  order,  prescribing  a  substitute  for  personal 
service. 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing 
subdivisions  of  this  section,  the  rule  modt  favorable  to  the 
judgment  creditor  mnst  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser 
in  good  faith,  without  notice,  and  for  a  valuable  consider- 
ation; or  the  payment  of  a  debt  in  good  faith,  and  without 
notice. 

5.  No  person  shall  be  appointed  a  receiver  in  this  State 
who  is  not  a  resident  thereof,  nor  shall  any  person  continue 
to  act  as  receiver  after  he  ceases  to  be  a  rcbident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge 
that  appointed  such  receiver,  withiu  thirty  days  nftersaid  re- 
ceiver ceases  to  be  a  resident  of  this  State,  for  the  appoint- 
ment of  anoth'  r  person  in  his  place,  upon  such  notice  to  the 
persons  interested  as  the  court  or  judge  may  direct* 
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§  2470*  Bach  county  clerk  must  keep  ia  his  office  a 
book,  indexed  to  the  names  of  the  judgment  debtors,  styled 
"book  of  orders  appointing  receivers  of  judgment  debt- 
ors.*' A  county  clerk,  in  whose  office  an  order  or  a  certi- 
fied copy  of  an  order  is  filed,  as  pres'-ribed  in  section  two 
thousand  four  hundred  and  sxty-seven  or  section  two 
thousand  four  hundred  and  sixty-eight  of  this  act,  must 
imme.iiately  note  thereupon  the  time  of  filing  it,  and,  as 
soon  as  practicable,  must  record  it  in  the  book  so  kept  by 
him.  He  must  also,  upon  request,  furnish  forthwith  to 
any  party  or  person  interested,  one  or  more  certified  copies 
thereof.  For  each  omission  to  comply  with  any  provision 
of  this  section,  a  county  cl^rk  forfeits,  to  the  party  ag- 
grieved, two  hundred  and  fifty  dollars,  in  addition  to  lul 
damages  sustained  by  reason  of  the  omission. 


§  247 1  •  A.  receiver,  appointed  as  prescribed  in  this 
article,  is  subject  to  the  direction  and  control  of  the  court 
out  of  which  the  execution  was  issued,  ^hera  an  order 
has  been  made,  extending  a  receivership  to  a  special  pro- 
ceeding founded  upon  a  subsequent  judgment,  the  control 
over,  and  direction  of,  the  receiver,  with  respect  to  that 
judgment,  remain  in  the  court  to  wh'ose  control  and  direc- 
tion he  was  originally  subject. 


TITLE  Xin. 

[Added  1893.] 

To  compel  delivery  of  hooks  to  public  officer, 

§  247 1  <i*  ^  public  officer  may  demand  from  any  per- 
son ia  whose  possession  they  may  be,  a  delivery  to  such 
officer  of  the  books  and  papers  belonging  or  appertaining  to 
such  office.  If  such  demand  is  refused,  such  officer  may 
make  complaint  thereof  to  any  justire  of  the  supreme  court 
of  the  district,  or  to  the  county  judge  of  the  county  in 
which    the  person  refusing  resides.      If  such  justice   or 

i'udge  be  satisfied  that  such  books  or  papers  are  withheld, 
le  shall  grant  an  orJer  directing  the  person  refusing  to 
show  cause  before  him  at  a  time  specified  therein,  why  he 
should  not  deliver  the  same.  At  such  time,  or  at  any  time  to 
which  the  matter  may  be  adjourned,  on  proof  of  the  due 
service  of  the  order,  such  justice  or  judge  shall  proceed  to 
inquire  into  the  circumstances.  If  the  person  charged 
with  withholding  such  books  or  papers  makes  affidavit  be- 
fore such  justice  or  judge  that   he  has   delivered   to  the 
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officer  all  books  and  papers  in  his  custody  which,  -within  his 
knowledge  or  to  his  belief  belong  or  appertain  thereto,  kxnh 
proceedings  before  snoh  justice  or  judge  shall  cease,  and 
such  person  be  discharged.  If  the  person  complaioed 
against  shall  not  make  such  oath,  and  it  appears  that  any 
snch  books  or  papers  are  withheld  by  him,  such  justice  or 
judge  shall  commit  him  to  the  county  jail  i  ntil  he  dt  livers 
such  books  and  papers,  oris  otherwise  discharged  accor«iing 
to  law.  On  such  commitmect,  snch  justice  or  judge,  if 
required  by  the  complainant,  shall  also  issue  his  warrant  di- 
rected to  any  sheriff  or  constable,  commanding  him  to 
search,  in  tbe  daytime,  the  places  designated  therein,  for 
such  bo  >ks  and  papers,  and  to  bring  them  before  such 
j  nstice  or  judge.  If  any  such  books  and  papers  are  brought 
before  him  by  virtue  of  such  warrant,  he  shall  determine 
whether  they  appertain  to  such  office,  and  if  so  shall  cause 
them  t)  be  delivered  to  the  complainant. 


CHAPTER  XVIII. 

SURROGATES'   COURTS,    AND   PROCEEDINGS 

THEREIN. 

TITLE     I. — OsaANizATioN,   jubibdiction,  and  powbbs  of 

THE  oouBT.  Duties,  powebs  and  dis- 
abilities OF  THE  8UBB0OATE,  AND  THE 
OFFICEBS  OF  THE  COUBT.  MlSCEIiI.ANEOr.S 
PBOVISIONS. 

TITLE     IL — PbOVISIONS  BBIiATINO  GBNEBALLT  TO    THE  PBO- 

CEEDINOS  IN  STJBBOGATES'  COUBTS,  AND  TO 
APPEALS  FBOM    THOSE  COUBTS. 

TITLE  III. — Gbantinq  and   eevoking  pbobate,     lettbbs 

testamentaby,  amd  lettebs  of  admini8- 
tbation.    Fobeion  wills;   ancillaby  let- 

TEBS. 

TITLE   IV.— Pboceedinos   by   ob   against   an  executor 

OB  ADMINISTBATOB,  TOUCHING  THE  AD- 
MINISTBATION  and  settlement  OF  THE  ES- 
TATE. 


r 


2346 


StTBROa  VTfig'  COUBTS. 


§2471 
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TBUSIEE. 
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SUBBOGATE. 
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§  S472.  Each  surrogate  must  hold,  within  his  county,   6Kedf.aft 
a  court,  which  has,  in  addition  to  the  powers  conferred  j^*  ^J* 
upon  it,  or  upon  the  surrogate,  by  special  provision  of  law,   m!  eoil 
jurisdiction,  as  follows  :  4  Month.  L. 

1.  To  take  the  proof  of  wills  ;  to  admit  wills  to  probate  ;  ^"t  y'  4aL 
to  revoke  the  probate  thereof ;  and  to  take  and  revoke  pro-  htn.y.S 
bal  e  of  heirship.  1 28  id .  374. 

2.  To  grant  and  revoke  letters  testamentary  and  letters   Jl^^iil'^' y* 
of  administration,  and  to  appoint  a  successor  in  place  of  a    ^  mo. 
person  whose  letters  have  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  ac- 
counts, of  executors,  administrators,  and  testamentary 
tiTistees ;  to  remove  testamentary  trustees,  and  to  appoint 
a  successor  in  place  of  a  testamentary  trustee  so  removed. 

4.  To  enforce  the  payment  of  debts  and  legacies ;  the 
distribution  of  the  estates  of  decedents ;  and  the  payment 
or  delivery,  by  executors,  administrators,  and  testamen- 
tary trustees,  of  money  or  other  property  in  their  posses- 
sion, belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  interests 
in  real  property,  of  decedents,  for  the  pajrment  of  their 
debts  and  funeral  expenses,  and  the  disposition  of  the  pro- 
ceeds thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the 
affairs  of  decedents,  according  to  the  provisions  of  the 
statutes  relating  thereto. 

7.  To  appoint  and  remove  guardians  for  infants ;  to 
compel  the  payment  and  delivery  by  them  of  money  or 
other  property  belonging  to  their  wards  ;  and,  in  the  cases 
specially  prescribed  by  law,  to  direct  and  control  their  cour 
duct,  and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in 
the  manner,  prescribed  by  statute. 

§  8473.  Where  the  jurisdiction  of  a  surrogate's  court  79  Hun,  540. 
to  make,  in  a  case  specified  in  the  last  section,  a  decree  or 
other  determination,  is  drawn  in  question  collaterally,  and 
the  necessary  parties  were  duly  cited  or  appeared,  the 
jurisdiction  is  presumptively,  and,  in  the  absence  of  fraud 
or  collusion,  conclusively,  established,  by  an  allegation  of 
the  jurisdictional  facts,  contained  in  a  written  petition  or 
answer,  duly  verified,  used  in  the  surrogate's  court.  The 
fact  that  the  parties  were  duly  cited  is  presumptively 
proved,  by  a  recital  to  that  effect  in  the  decree. 

§  8474«  The  surrogate's  court  obtains  jurisdiction  in  JSS*y2?5" 
every  case,  by  the  existence  of  the  jurisdictional  facts  pre-  n.y.640. 
scribed  by  statute,  and  by  the  citation  or  appearance  of  the 
necessary  parties.  An  objection  to  a  decree  or  other  de- 
termination, founded  upon  An  omission  therein,  or  in  the 
papers  upon  which  it  was  founded,  of  the  recital  or  proof 
of  any  fact  necessary  to  jurisdiction,  which  actually  existed^ 
or  the  failure  to  take  any  intermediate  proceeding,  required 
by  law  to  be  taken,  is  available  only  upon  appeal.  But,  for 
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the  better  protection  of  any  party,  or  other  person  interestecL 
the  surrogate's  court  may,  in  its  discretion,  allow  such 
defect  to  be  supplied  by  amendment. 

44  Hun,  105.  §  84  76*  Jurisdiction,  once  duly  exercised  over  any 
129  N.Y.  640.  matter,  by  a  surrogate's  court,  excludes  the  subsequent  ex- 
ercise of  Jurisdiction  by  another  surrogate's  court,  over  the 
same  matter,  and  all  its  incidents,  except  as  otherwise 
specially  prescribed  by  law.  Where  a  guardian  has  been 
duly  appointed  by,  or  letters  testamentary  or  of  administra- 
tion have  been  duly  issued  from,  or  any  other  special  pro- 
ceeding has  been  duly  commenced  in,  a  surrogate's  court 
having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  mat- 
ter, must  be  taken  in  the  same  court. 

1  Denu  208.  §  8476.  The  surrogate's  court  of  each  coimty  has  juris- 
diction, exclusive  of  every  other  surrogate's  court,  to  take 
the  proof  of  a  will,  and  to  grant  letters  testamentary  there- 
upon, or  to  grant  letters  of  administration,  as  the  case  re- 
quires, in  either  of  the  following  cases : 

1*  Where  the  decedent  was,  at  the  time  of  his  death,  a 
resident  of  that  coimty,  whether  his  death  happened  there 
or  elsewhere. 

2*  Where   the   decedent,   not  being  a  resident  of  the 

Slate,  died  within  that  county,  leaving  personal  property 

within  the  State,  or  leaving  personal  property  which  has, 

I  since  his  death,  come  into  the  State,  and  remains  unadmin- 

I  istered. 

'  8.  Where  the  decedent,  not  being  a  resident  of  the  State, 

died  without  the  State,  leaving  personal  property  within 

that  coimty,  and  no  other ;  or  leaving  personal  property 

which  has,  since  his  death,  come  into  that  county,  and  no 

.  other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death, 
a  resident  of  the  State,  and  a  petition  for  probate  of  his 
will,  or  for  a  grant  of  letters  of  administration,  under  sub- 
division second  or  third  of  tbis  section,  has  not  been  filed 
in  an}r  surrogate's  court ;  but  real  property  of  the  decedent, 
to  which  the  will  relates,  or  which  is  subject  to  disposition 
imder  title  fifth  of  this  chapter,  is  situated  within  that 
county,  and  no  other. 

§  8477.  Where  personal  property  of  the  decedent  is 
within,  or  comes  into,  two  or  more  counties,  under  the  cir- 
cumstances specified  in  subdivision  tbird  of  the  last  section  : 
or  real  property  of  the  decedent  is  situated  in  two  or  more 
counties,  under  the  circumstances  specified  in  subdivision 
fourth  of  the  last  section ;  the  surrogate's  courts  of  thoee 
counties  have  concurrent  jurisdiction,  exclusive  of  every 
other  surrogate's  court,  to  take  the  proof  of  the  will  and 
grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition 
for  probate  of  a  will,  or  for  letters  of  administration,  has 
been  duly  filed  in  eithf^r  of  the  courts  so  possessing  coa- 
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current  jurisdiction,,  the  jurisdiction  of  that  court  excludes 
that  of  the  other. 

§  8478.  For  the  purpose  of  conferring  jurisdiction  ui)on 
a  surrogate's  court,  a  debt,  owiug  to  a  decedent  by  a  resi- 
dent of  the  State,  is  regarded  as  personal  property,  situated 
witiiin  the  county  where  the  debtor,  or  either  of  two  or 
more  joint  debtors,  resides  ;  and  a  debt,  owing  to  him  by  a 
domestic  corporation,  is  regarded  as  personal  property, 
situated  within  the  county  where  the  pnncipal  office  of  the 
corporation  is  situated.  But  the  foregoing  provision  does 
hot  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in 
terms  negotiable,  or  payable  to  the  bearer  or  holder.  Such 
a  debt,  whether  the  debtor  is  a  resident  or  non-resident  of 
tiie  State,  or  a  foreign  or  a  domestic  government,  state, 
county,  public  officer,  association,  or  corporation,  is,  for 
the  purpose  of  so  conferring  jurisdiction,  regarded  as  per- 
sonal property,  at  the  place  where  the  bond,  note,  or  other 
instrument  is,  either  within  or  without  the  State, 

§  2479.  [Am'd  1883.]  Where  a  new  county  has  been 
heretofore,  or  is  hereafter,  erected,  or  territory  has  been 
heretofore,  or  is  hereafter,  transferred  from  one  county  to 
another,  the  jurisdiction  of  the  surrogate's  court  of  eacn  of 
the  counties  affected  thereby,  to  take  the  proof  of  a  will, 
or  to  grant  letters,  depends  upon  the  locality,  where  the 
petition  is  presented,  of  the  place  where  the  property  of 
the  decedent  is  situated,  or  where  the  event  occurred,  as 
the  case  may  be,  which  determines  jurisdiction.  If,  before 
the  erection  of  the  new  county,  or  the  transfer  of  the  terri- 
tory, letters  have  been  panted,  upon  the  ground  that  the 
decedent  died  or  resided  within  the  county,  the  surro^te's 
court  from  which  they  were  issued  has  exclusive  junsdic- 
tioa  of  the  estate,  and  of  all  matters  incidentid  thereto ; 
and  if  the  place  where  the  decedent  died  or  I'esided  is  em- 
braced within  another  countv,  certified  copies  of  any  papers 
or  proceedings,  filed,  entered,  or  recorded  in  the  surrogate's 
court  thereof,  must  be  furnished  on  the  payment  of  the 
fees  therefor,  by  the  proper  officer,  to  any  person  interested 
in  the  estate  ;  and  upon  the  latter's  request  and  payment 
of  the  fees  therefor,  the  proper  officer  of  the  coiut  so  hav- 
ing jurisdiction  must  file,  enter  or  record  the  same,  in  like 
manner  and  with  like  effect  as  the  originals.  Where  the 
letters  were  granted  upon  any  ground  other  than  the  dece- 
dent's death  or  residence  within  the  coimty,  the  jurisdiction 
of  the  court  from  which  they  were  issued  remains  unaf- 
fected by  any  change  in  the  territorial  limits  of  its  county. 

§  8480*  A  special  proceeding  pending  in  a  surrogate's 
court,  whose  jurisdiction  to  entertain  the  same  is  taken 
away  by  the  provisions  of  the  last  section,  or  in  consequence 
of  the  erection  of  a  new  county,  or  the  alteration  of  the  terri- 
torial limits  of  a  county,  after  this  act  takes  effect,  must  be 
transferred,  by  order  of  the  court  in  which  it  is  pending,  tp 
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the  surrogate's  court  having  jurisdiction :  and  the  latt« 
court  has  the  same  jurisdiction,  power,  and  authority  with 
respect  thereto,  which  the  former  court  would  have  had,  if 
the  terriiorial  limits  of  its  county  had  not  been  changed. 

W  N.Y.  ^.  §  2481.  A  surrogate,  in  court  or  out  of  court,  as  the 
118  Id.  484.      case  requires,  has  power : 

^  SuuD  481        1.  To  issue  citations  to  parties,  in  any  matter  within  the 

Id.  m.      '   jurisdiction  of  his  court ;  and,  in  a  case  prescribed  by  law, 

i8  N.  Y.        to  compel  the  attendance  of  a  party. 

^**^^  ^'       ^*  '^^  adjourn,  from  time  to  time,  a  hearing  or  other  pn>- 

13CN.Y.  28?!   ceeding  in  his  court  ;  and  where  all  persons  who  are  neces- 

29  Abb.N.c.   sary  parties  have  not  been  cited  or  notified,  and  citation  or 

*'^'  notice  has  not  been  waived  by  appearance  or  otherwise,  it 

is  his  duty,  before  proceeding  further,  so  to  adjourn  the 

same,  and  to  issue  a  supplemental  citation,  or  require  the 

petitioner  to  give  an  additional  notice,  as  may  be  necessary. 

8.  To  issue,  under  the  seal  of  the  court,  a  subpceija,  re- 
quiring the  attendance  of  a  witness,  residing  or  being  in 
any  part  of  the  State  ;  or  a  subpoena  duces  tecum,  requir- 
ing such  attendance,  and  the  production  of  a  book  or  paper 
material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  to  whom  a  citation  or  other 
process  has  been  duly  issued  from  his  court,  from  acting 
as  such,  until  the  further  order  of  the  court. 

6.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of 
his  court,  to  perform  any  duty  imposed  upon  him,  by 
statute,  or  by  the  surrogate's  coiirt,  under  authority  of  a 
statute. 

6  Redf.  898.  6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as 
Id.  488.  of  a  former  time,  a  decree  or  order  of  his  court ;  or  to  grant 
2  w'Si^^^'    *  ^^^  ^^^  ^^  *  °®^  hearing  for  fraud,  newly  discovered 

07  How.  Pr.  evidence,  clerical  error,  or  other  sufficient  cause.  The 
447.  powers,  conferred  by  this  subdivision,  must  be  exercised 

c  820^  ^  ^°^y  ^  *  ^*^®  ^^®®  ^^^  ^^  *^®  same  manner,  as  a  court  of 

7 N.Y.  record  and  of    general    jurisdiction  exercises  the    same 

state  Rep.  powers.   Upon  an  appeal  Irom  a  determination  of  the  sur- 

42  H     403*  ^S&^>  T^^^  upon  an  application  pursuant  to  this  subdivi- 

ta  n!^y'.  ^^o°*  ^^^  general  term  of  the  supreme  court  has  the  same 

StoteBep.  power  as  the  surrogate;  and  his  determination  must  be 

J88.  reviewed,  as  if  an  original  application  was  made  to  that 

mii  xU.  413.  4  J.  ^.  ^. 

«91d.298.        «*"^- 

7.  To  punish  any  person  for  a  contempt  of  his  court, 
civil  or  criminal,  in  any  case,  where  it  is  expressly  pre- 
scribed bjr  law  that  a  court  of  record  may  punish  a  i)ersoQ 
for  a  similar  contempt,  and  in  like  manner. 

8-  Subject  to  the  provisions  of  law,  relating  to  the  dis- 
qualification of  a  judge  in  certain  cases,  to  complete  any 
unfinished  business,  pending  before  his  predecessor  in 
the  office,  including  proofs,  accountings,  ana  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name, 
adding  to  his  signature  the  date  of  so  doing  all  records  or 
papers,  left  uncompleted  or  unsigned  by  any  of  14^  prede- 
cessors. 
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10.  To  exemplify  and  certify  transcripts  of  all  reooids  of 

his  court,  or  other  papers  remaiuiog  therein.  u  Abb  w 

11.  With  respect  to  any  matter  not  expressly  provided   o.s^      ' 
for  in  the  foregoing  subdivisions  of  this  section,  to  proceed, 

in  all  matters  subject  to  the  cognizance  of  his  oonrt,  ac- 
cording to  the  coarse  and  practice  of  a  court,  haviog  by 
the  common  law,  jurisdiction  of  such  matters,  except  as 
otherwise  prescribed  by  statute;  and  to  exercise  such  inci- 
dental powers,  as  are  necessary  to  carry  into  effect  the  pow- 
ers expressly  conferred. 

§  2482-  [Am*d  1893.]  Each  provision  of  this  chapter, 
relating.to  the  jurisdiction  of  the  surrogate's  court,  to  take 
proof  of  a  will,  and  to  grant  letters  testamentary  or  letters 
of  administration  or  regulating  the  mode  of  proceeding  in 
any  matter  connected  with  the  estate  of  a  decedent  applies, 
unless  otherwise  expressly  declared  therein,  whether  the 
will  was  made,  or  the  decedent  died,  before  or  after  this 
chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their 
own  names  any  uncertified  wills,  and  by  signing  and  certi- 
fying  in  their  own  names,  the  unsigned  and  uncertified  rec- 
ords of  wills  and  of  other  proofs  and  examinations  taken  in  the 
proceedings  of  probate  uiereuf,  before  their  predecessors  in 
office,  are  hereby  confirmed  and  declared  to  be  valid  and  in 
full  compliance  with  the  pre-existing  statutory  requirements. 

ARTICLE  SECOND. 

GsMSBAii  Duties  and  DiSABiiiiTiES  of  the  Subbooate,  ob 

Tbmpobaby  Hubbooate. 

g  2483.  Surrogate  and  acting  snr-       §  2493.  Id.;  compensation. 

rogaie;  their  official  des-  3494.  Id.;  acts,  etc.,  where  and 

ignations.  how  recorded. 

3484.  Tacancy     or     disability;  2495.  Surrogate,  when  not  to  be 

who  to  act  as  surrogate.  counsel,  etc. 

2486.  Id.;  if  surrogate  disqnali-  2496.  Surrogate,  when  disquali- 
fied, who  to  act,  fied. 

2486.  Id  :  in  New  York  county.  2497.  Disqualification;     when 

2487.  Proof  of  authority.  objection  mustbeta'xen. 

2488.  Id.;  when  and  how  made.  2498.  2499.  Books  to  be  kept  by 

2489.  How  authority  superseded  surrogate. 

2490.  Proceedings  in  New  York  2600.  Papers  and  books  to  be 

and  Kings  counties  reg-  preserved,   and   bonds 

nlated.  filed. 

2491.  Id.;  transfer  of  proceed-  2601.  When     fees  not     to    be 

ings  to  surrogate's  court.  charged ;  report  of  fees. 

2492.  Temporary        surrogate;  3602.  What  papers  to  be  trans- 

when  board  of  super-  mitted  to  secretary  of 

▼isors  may  appoint.  State;  expenses  thereof. 

§  2483-  Where  the  county  judge  is  also  surrogate,  he 
may  be  designated,  in  any  piiper  or  proceeding  relating  to 
the  office  of  surrogate,  as  the  surrosate  of  the  county,  "with- 
out  any  addition  referring  to  his  office  as  county  jndge.  A 
local  officer  elected,  as  prescribed  in  the  constitution,  to  dis- 
charge the  datit-s  of  surrogate,  or  of  county  judge  and  sur- 
rogate, is  deRiffnated  in  tijis  act,  and,  when  acting  a^  surro- 
gate, luay  be  designated,  as  the  ''special  surrogHte"ot  his 
county.  Where  an  officer,  other  than  the  surrogate,  nets  as 
■arrogate  in  a  case  prescribed  by  law,  he  must  be  desigLated 
by  his  official  title,  with  the  addition  of  the  words,  "and 
acting  surrogate." 

13484-    [Am'd  1S93.}    Where,  in  any  eount7,  except 
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New  York,  the  office  of  surrogate  is  vacant;  or  the  surro- 
gate is  disabled  by  reason  of  sickness,  absence  or  Innacy. 
and  special  provision  is  not  made  by  law  for  the  discharge 
of  the  duties  of  his  office  ia  that  contingency;  the  duties  of 
his  office  must  be  discharged  until  the  vacancy  is  filled  or 
the  disability  ceases,  as  follows: 
,   1.    By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  man- 
ner disabled,  or  is  precluded  or  disqualified,  by  the  special 
county  judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like 
manner  disabled,  or  is  precluded  or  disqualified,,  by  the 
county  judge. 

4.  If  there  is  no  county  judge,  orheisin  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  district  Attorney . 

But  before  an  officer  is  entitled  to  act,  as  prescribed  m 
this  section,  proof  of  his  authority  to  act  as  prescribed  in 
section  twenty -four  hundred  and  eighty-seven  of  this  act 
must  be  made.  In  any  proceeding  in  the  surrogate's  court 
of  the  county  of  Kings,  before  either  of  the  officers  autho 
rized  in  this  section  to  discharge  the  duties  of  the  office  of 
surrogate  of  such  county  for  the  time  being,  if  an  issue 
is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  oider  transfer  such 
cause  to.  the  supreme  court,  to  be  heard  aud  decided  at  a 
special  term  thereof,  held  in  such  county,  which  order  e^all 
be  recorded  in  the  surrogate's  office.  A  certified  copy  of 
such  order,  together  with  the  appropriate  certificate  or  cer- 
tificates of  the  authority  of  the  officer  to  act  as  surrogate, 
shall  be  sufficient  and  conclusive  evidence  of  the  jurisdic- 
tion and  authority  of  the  supreme  court  in  such  matter  or 
cause.  After  a  final  order  or  decree  is  mfide  in  the  matter 
or  cause  so  transferred  to  the  suprenrte  court,  the  court  shall 
direct  the  papers  to  be  returned  and  filed,  and  transcripts 
of  al  orders  and  decrees  made  therein  to  be  recorde<l  in  the 
surrogate's  office  of  such  county;  and  when  so  filed  and  re- 
corded, they  shall  have  the  same  effect  as  if  they  were  filed 
and  recorded  in  a  case  pending  in  the  surrogate's  court  of 
such  county. 

§  2486-  [Am*d  3893.]  Where  the  surrogate  of  any 
county,  except  New  York,  is  precluded  or  dis(^ualified  from 
acting  with  respect  to  any  particular  matter,  his  jurisdiction 
and  powers  with  respect  to  that  matter  v(st  in  the  several 
officers  designated  in  the  last  sectiou,  in  the  order  therein 
provided  for.  If  there  is  no  such  officer  qualified  to  act 
therein,  the  surrogate  may  file  in  his  office  a  certificate  stat- 
ing iho.t  fact;  specifying  the  reason  why  he  is  disqualified  or 
precluded;  and  designating  the  surrogate  of  an  adioiniDg 
county,  otJier  than  ^ew  York,  to  act  io  his  place  in  the  par- 
ticular matter.  The  surrogate  so  designated  has,  with  re- 
spect to  that  matter,  all  the  jurisdiction  and  powers  of  the 
surrogate  making  the  designation,  and  may  exercise  the 
88iiAftii(u   same  in  6ither  county. 

"  niS:  Act.      §  2486.  [Am'd  1886,1 893, 1895,am«uimene to tefce^ec^Jbim- 
32  Hun,  429.  ary  1, 1896.]  In  the  county  of  New  York  the  supreme  coart,at 
a  special  term  thereof,  on  the  presentation  of  proof  of  its  au- 
thority, as  prescribed  in  the  nrxt  sect  on,  must  exercise  all 
the  powers  and  j  urisdiction  of  the  surrogate's  court, as  follows: 
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1.  Where  the  surrogate  is  precluded  or  disqualified  from 
acting,  with  respect  to  a  particular  matter,  it  must  exercise 
all  the  powers  and  jurisdiction  of  that  court  with  respect  to 
that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  yacant,  or 
the  surrogate  is  disabled  by  reason  of  sickness,  absence  or 
lunacy  it  must  exercise  all  the  powers  and  jurisdiction  of 
that  court,  until  the  vacancy  is  filled  or  the  disability  ceases, 
as  the  case  may  be. 

§  24S7.  [Am*d  1887, 1893, 1895,  arMndment  to  take  effed 
Janvary  1,  1896.]  The  authority  of  another  officer  or,  in  the 
county  of  New  York,  of  the  supreme  court,  to  act  as  pre- 
scribed in  the  last  three  sections,  must  be  proved  in  one  of 
the  following  modes: 

1.  Where  tbe  surrogate  is  disqualified  or  precluded  from 
acting  in  a  particular  matter,  that  fact  may  be  proved  by  the 
surrogate's  certificate  thereof;  or,  except  as  otherwise  pre- 
scribed in  section  twenty-four  hundred  and  (-ighiy-five,  by 
affidavit  or  oral  testimony. 

2.  The  fact  that  the  surrogate  is  so  disqualified  or  pre- 
cluded, or  that  he  is  disabled,  or  that  the  office  is  vacant  and 
also  the  authority  of  the  officer,  or  of  the  court,  as  tbe  case 
may  be,  to  act  in  his  place,  may  be  proved,  and  are  deemed 
conclusively  established  by  an  order  of  a  justice  of  the  su- 
preme court  of  the  judicial  district  embracing  the  county. 
After  such  an  order  is  made,  the  surrogate  shall  not  make 
the  certificate  specified  in  section  twenty  four  hundred  nnd 
eighty- five  of  this  act,  and  if  such  a  certificate  has  been 
theretofore  filed,  the  powers  and  jurisdiction  of  the  surro- 
gate therein  designated  as  specified  in  that  section,  thence- 
forth cease. 

§  2488*     [Am'd  1889.]    An  order  may  be  made,  as  pre-  I  n^s.  Con- 
scribed  in  subdivision  second  of  the  last  section,  upon  or  JJ^^^y** 
without  notice,  as  a  justice  of  the  supreme  court  of  the  ju-      stateRep. 
dicial  district  embracing  the  couuty  tbinks  proper.    It  must  376! 

recite  the  cause  of  the  making  thereof,  it  must  designate 
the  officer  or  court  empowered  to  discharge  the  duties  of  the 
office  of  surrogate;  and,  if  it  relates  to  a  particular  matttr 
only,  it  must  designate  that  matter.  It  may,  in  tbe  discre- 
tion of  the  justice,  require  an  officer  to  give  security  for  the 
due  discharge  of  the  duties  therein.  Where  the  office  of 
surrogate  is  vacant,  or  the  surrogate  is  disabled  by  reason  of 
lunacy,  the  Attorney-General,  if  directed  by  the  governor, 
must,  or  the  district  attorney,  upon  bis  own  motion,  may 
apply  for  the  order,  and  a  justice  of  the  supreme  court  of 
the  judicial  district  embracing  the  county  must  grant  it 
upon  his  application.  A  justice  of  the  supreme  court  of  the 
judicial  district  embracing  the  county  may  also  grant  tbe 
order  upon  the  application  of  a  patty,  or  a  person  about  to 
become  a  party  to  any  special  proceeding  in  the  surrogate's 
,cour^.  Wnere  the  surrogate  is  sick  oi  absent,  the  granting 
'of  the  order  rests  in  the  discretion  of  the  justice,  audits 
effect  may  be  qualified  as  tbe  justice  tbinks  proper. 

§  2489-  [ilm*dl889.]  Where  an  order  is  made  by  a  §il86Con- 
jnetice  of  the  snpreme  court  of  the  judicial  district  em-  ^^'  ^** 
brudng  the  connty  as  prescribed  in  the  last  two  sections  or 
an  appointment  is  made  by  the  board  of  supervisors  as  pre- 
scribed in  section  tweniy-four  hundred  and  ninety-two  of 
this  act  for  any  cause  except  a  vacancy  in  the  office  of  sur- 
pnrtgate.  i*.  way  be  revoked,  without  prejudice  to  any  pro- 
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ceedings  theretofore  taken  by  virtue  thereof,  by  a  justice  of 
the  supreme  court  of  the  judicial  district,  embracing  the 
surrogate's  county,  upon  proof  that  it  was  impiovidently 
made,  or  that  the  cause  of  making  it  has  become  inoperafiye. 
Such  an  order  or  appointment  made  upon  the  ground  that 
the  surrogate's  office  is  vacant,  is  superseded  without  any 
formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  is  revoked,  or  the  vacancy  is  filled, 
as  the  case  may  be,  the  unfinished  business  in  any  proceed- 
ings taken  by  virtue  of  the  order  or  appointment,  must  be 
transferred  to,  and  may  be  completed  by  the  surrogate  in 
the  same  manner  and  with  like  effect  as  where  anew  sur- 
rogate completes  the  unfinished  business  of  his  predecessor. 

§  1187,  Con-  §  2490.  [Am*d  1895,  amendment  to  take  effect  Jamuny  1, 
0oi.  Act.  1896.]  In  a  special  proceeding  cognizable  before  a  surro- 
gate, taken  in  the  supreme  court  as  prescribed  in  this  article, 
the  i^eal  of  the  court  m  which  it  is  taken,  must  be  used, 
where  a  seal  is  necessary.  The  speoial  proceeding  must  be 
entitled  in  that  court;  and  the  papers  therein  must  Le  filed  or 
reaorded,  as  the  case  mi.y  be,  and  issues  therein  must  be 
tried,  as  in  an  action  brought  in  that  court.  The  clerk  of 
that  com  t  must  sign  each  record,  which  is.  required  to  be 
signed  by  the  surrogate  or  the  clerk  of  the  surrogate's  court 
The  issuing  of  a  citation  may  be  directed,  and  any  order  in- 
termediate the  citation  and  the  decree  may  be  made  by  a 
judge  of  the  eourt. 

*VaV/^'     §2491.     [^m*dl895,  amendment  to  take  effect  January  1. 
22Hun,'443  1^96.]    The  court  may,  at  any  time,  in  its  dincretion,  upon 
11  N.Y.8tat«  being  satisfied  that  the  reason  for  the  exercise  of  its  powers 
Rep.  376.      and  jurisdiction  has  ceased  to  operate,  make  an   order  to 
transfer  to  the  surrogate's  court,  any  matter  then   pending 
before  it.      Such  an  order  operates  to  traoster  the  same  ac- 
cordingly.   Immediately  after  such  a  transfer,  or  after  the 
revocation  of  the  order  of  the  general  term,  as  prescribed  in 
the  last  sect  on  but  one,  the  surrogate  must  cause  entries  to 
be  made  in  the  proper  book  in  his  office,  referring  to  all  the 
papers  filed,  and  orders  entered,  or  other  proceedings  taken, 
in  the  supreme  court;  and  he  may  cause  copies  of  any  of  the 
ord^r8  or  papers  to  be  made,  and  recorded  or  filed  in  his  of- 
fice, at  the  expense  of  the  county. 

§  2492-  [Am*d  1893.]  In  any  county,  except  New 
York,  if  the  surrogate  is  disabled,  by  reason  of  sickness, 
and  there  is  no  special  surrogate,  or  special  county  ja^ 
of  the  county,  the  board  of  supervises  may,  in  its  dis- 
cretion, appoint  a  suitable  person  to  act  as  surrogate,  un- 
til the  surrogate's  disability  ceases;  or  until  a  special 
surrogate  or  a  special  county  judge  i  elected  or  appomted.' 
A  person  so  appointed  must,  before  entering  on  the  execu- 
tion of  the  duties  of  his  office,  take  and  file  an  oath  of 
office,  and  give  an  official  bond  as  prescribed  by  law,  with 
respect  to  a  person  elected  to  the  office  of  surrogate. 
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§  1^4  93.  An  officer,  or  a  person  appointed  by  the  board 
of  supervisors,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  in  the  office,  or  in  consequence  of  disability,  as 
prescribed  in  the  last  nine  sections,  must  be  paid,  for  the 
time  during  which  he  so  acts,  a  compensation  equal,  pro 
Tata,  to  the  salary  of  the  surrogate ;  or,  in  a  county  where 
the  county  judge  is  also  surrogate,  to  the  salary  of  the 
county  judge.  The  amount  of  his  compensation  must  be 
audited  and  paid,  in  like  manner  as  the  salary  of  the  surro- 
gate, or  of  the  county  judge,  as  the  case  may  be.  Where 
an  officer  of  the  coanty  performs  the  duties  of  the  surro- 
gate, with  respect  to  a  particular  matter,  wherein  the  sur- 
rogate is  disqualified  or  precluded  from  acting,  the  super- 
visors of  the  county  must  allow  him  a  just  compensatioii 
for  his  services  therein,  to  be  audited  and  collected  in  the 
same  manner. 

§  2494.  Where  an  act  is  done  or  a  proceeding  is  taken  as  Han,4S9. 
by,  before,  or  by  authority  of,  an  officer,  or  a  person  ap- 
pointed by  the  board  of  supervisors,  temporarily  acting  as 
surrogate  of  any  county,  as  prescribed  in  this  article,  the 
same  must  be  recorded,  or  the  proper  minutes  thereof  must 
be  entered,  in  the  books  of  the  surrogate's  court,  in  like 
manner  as  if  the  same  was  done  or  taken  by,  before,  or 
by  authority  of  the  surrogate  of  the  county;  and  the 
officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters 
so  issued,  and  must  certify  the  record  thereof  in  the  book« 

§  2495-  [AnCd  1893.]  A  surrogate  shall  not  be  counsel, 
solicitor  or  attorney  in  a  civil  action  or  special  proceeding 
for  or  against  any  executor,  administrator,  temporary  ad- 
minis*  rn  tor,  testamentary  trustee,  guardian  or  infant,  o\er 
wh'>m,  or  whose  estate  or  accounts,  he  could  have  any 
jurisdiction  by  law.  The  surrogate  of  the  county  of  Mon- 
roe shall  not  act  as  referee  or  practice  as  attorney  or  coun- 
sellor in  any  court  of  record  in  the  State. 

§  2496.  In  addition  to  his  general  disqualifications  as  a 
judicial  officer,  a  surrogate  is  disqualified  from  acting  upon 
an  application  for  probate,  or  for  letters  testamentary,  or 
letters  of  administration,  in  each  of  the  following  cases : 

1  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the 
next  of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any 
part  of  the  estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily, 
examined  or  to  be  examined  as  a  witness,  to  any  written 
or  nuncupative  will. 

3,  Where  he  is  named  as  executor,  trustee,  or  guardian, 
in  any  will,  or  deed  of  appointment,  involved  in  the  matter 

§  2497.  An  objection  to  the  power  of  a  surrogate  to 
act,  based  upon  a  disqualification,  established  by  special 
provision  of  law,  other  than  one  of  those  enumerated  in 


the  last  section,  is  waived  by  an  adult  party  to  a  sx)ecial 
proceeding  before  him,  unless  it  is  taken  at  or  before  the 
joinder  of  issue  by  that  party  ;  or,  where  an  issue  in 
writing  is  not  framed,  at  or  before  the  submission  of  tlu: 
matter  or  question  to  the  surrogate. 

75  Han,  269.       §  8498.  Each  surrogate  must  provide  and  keep  the 
following  books : 

1 .  A  record  book  of  wills,  in  which  must  be  recorded, 
at  length,  every  will,  required  by  law  to  be  recorded  in  his 
office,  with  the  decree  admitting  it  to  probate,  and  also,  if 
the  probate  is  not  contested,  the  proof  taken  thereupoiu 

2.  A  record-book  of  letters  testamentary  and  letters  of 
administration,  in  which  must  be  Recorded  all  such  letters, 
issued  out  of  his  court. 

8.  A  record-book,  in  which  must  be  recorded  every  de- 
cree, whereby  the  account  of  an  executor,  administrator, 
trustee,  or  guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed, 
Or  other  proceeding  taken,  relating  to  the  disposition  of  the 
real  property  of  a  decedent,  and  a  record  of  every  order  oi 
decree,  made  thereupon ;  with  a  memorandum  of  every 
report  made,  and  other  proceeding  taken,  founded  upon  a 
decree  for  such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order, 
the  record  of  which  is  not  required  by  this  section  to  be 
kept  elsewhere  ;  together  with  a  memorandum  of  each  exe- 
cution issued,  and  of  the  satisfaction  of  each  decree  record^ 
therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guar- 
dianship, issued,  out  of  his  court. 

7.,  A  book  of  fees  and  disbursements,  in  which  must  be 
entered,  by  items,  all  fees  charged  or  received  by  him  for 
services  or  expenses,  and  all  disbursements  made  or  incurred 
by  him,  which  are  chargeable  against  those  fees,  or  to  the 
county. 

The  expense  of  providing  the  books  specified  in  this  sec- 
tion is  a  county  charge. 

§  8499.  To  each  of  the  books,  kept  as  prescribed  in  the 
last  section,  must  be  attached  an  alphabetical  index  refer- 
ring to  the  page  of  the  book,  where  each  subject  may  be 
foimd.  The  surrogate  may  keep  two  or  more  books,  for  a 
further  division  of  the  subjects  specified  in  either  subdivi- 
sion of  the  last  section ;  in  which  case,  he  must  keep  a 
separate  index  to  each  set  of  books.  Each  decree,  revolung 
the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  of 
guardianship,  or  suspending  or  removing  a  testamentary 
trustee,  or  modifying  or  otherwise  affecting  any  other  de- 
cree, must  be  plainly  noted  at  the  end  or  in  the  margin  of 
the  record  of  the  will  letters  or  originL^  decree  with  a  ref 
erence  to  the  book  and  page  where  the  subsequent  decree 
is  recorded.   The  books,  kept  as  prescribed  in  the  last  sec- 
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tion,  appertain  to  the  sarrogate's  office,  and  mnst  be  open, 
at  all  reasonable  times,  to  the  inspection  of  any  person. 

§  2500-  [Am*d  1893.]  The  surrogate  mnst  carefully  file 
and  preserve  in  his  office  every  deposition,  affidavit,  peti- 
tion, report,  acconnt,^  voucher,  or  other  paper  relating  to  any 
prdcieeding  in  his  court;  and  deliver  to  his  successor  all  the 
papers  and  books  kept  by  him.  All  bands  required  to  be 
filed  with  the  surrogate  or  in  his  office  must  be  proved  or 
acknowledged  as  deeds  are  required  by  law  to  be  proved  or 
acknowledged^ 

§  2501-  [Am'd  1S93.]  If  the  inventory  of  personal  II  liSQ.eon* 
property  of  a  testator  or  intestate,  filed  in  the  office  of  the  j[^i^^edby 
surrogate,  does  not  exceed  the  sum  of  one  thousand  dollars,  l.  ig84^  ^ 
no  fees  for  any  services  done  or  performed  by  the  surrogate  6S0« 
shall  be  charged  to  or  received  from  the  executor  or  ad- 
ministrator. If  the  petition  for  letters  testamentary  or  of 
administration  shall  allege  that  in  the  belief  of  the  peti^ 
tioner  the  inventory  will  not  exceed  such  amount,  no  fees 
shall  be  received  until  it  appears  from  the  inventory  when 
filed  that  the  personal  property  does  not  exceed  that  sum* 
On  the  appointment  of  a  guardian,  if  it  appears  that  the  ap-> 
plication  is  made  for  the  purpose  of  enabling  the  minor  to 
receive  bounty,  arrears  of  pay  or  prize  money,  or  pension 
due,  or  other  dues  or  fatuity  from  the  federal  or  state 
government,  for  the  services  of  the  parent  or  brother  of  such 
minor  in  the  military  or  naval  service  of  the  United  States, 
no  fees  shall  be  charged  or  received.  The  surrogate  of  each 
county,  except  New  York,  at  his  own  expense,  mnst  make  a 
report  to  the  board  of  supervisors  of  the  county,  on  the  first 
day  of  each  annual  meeting  thereof,  containing  a  verified 
statement  of  all  fees  received  or  charged  by  him  for  services, 
or  expenses  since  tha  last  report,  and  of  all  disbursements 
chargeable  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

§  2502.  [Bepealed  1884.] 

§  2503*  A  surrogate  who  admits  to  probate  the  will  of 
a  person,  who  was  not  a  resident  of  the  State  at  the  time 
of  his  death ;  or  grants  original  or  ancillary  letters  testa- 
mentary upon  such  a  will,  or  original  or  ancillary 
letters  of  administration  upon  the  estate  of  such  a  person  ; 
most,  within  •  tea  days  thereafter,  transmit  to  the  secretary 
of  State,  to  be  filed  in  his  office,  a  certified  copy  of  the  will 
or  letters.  The  surrogate's  fees  for  making  the  copy,  and 
the  expenses  of  transmission,  must  be  audited  by  the  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant. 


246 


SURROGATE'S  CLERKS.      §§  2604-2605 


ARTICLE  THIRD. 


CiiEBKS  :  Stenoosaphbbs  ;  miscellaneous  Pbovisioks. 


8  1190.  Con- 
sol.  Act. 
34  Hun,  699. 


8  2604.    Snrrogate'B  court  always 
open  for  business. 
2606.    Wbeu    surrogate   to   at- 
tend. 

2506.  When  and  where   court 

held  by  county  judge. 

2507.  Seal. 

2608.  Clerks      in     surrogate's 

office. 

2609.  Clerk      of      Surrogate's 

court;  how  appointed; 
his  powers. 


8  2610. 


2511. 
2512. 


2n3. 
2514. 


Additional  power  of  clerk 
of  surrogate's  coart  of 
Kings  county. 

Surrogate  liable  for 
clerk's  acts. 

Stenograph*  r  for  surro- 
gate's courts  in  New 
York  and  Kings. 

Id.;  in  other  counties. 

Definition  of  expressions 
used  in  this  chapter. 


§2604-    [/4m'(f  1893.]    The  surrogate's  court  is  always 
opeu  for  the  transaction  of  any  bnsiness,  within  its  powen 
and  jurisdiction.     The  surrogates  of  the  city  and  county  of 
New  York,  from  time  to  time  must  appoint,  and  may  alter 
the  times  of  holding  terms  of  that  court  for  the  trial  of  pro- 
bate proceedings  and  for  the  hearing  of  motions  and  other 
chamber  business.    They  must  prescribe  the  duration  cf 
such  terms,  and  assign  the  surrogate  to  preside  and  attend 
at  the  terms  so  appointed.      In  case  of  the  inabi  ity   of 
a  surrogate  of  that  county  to  preside  or  attend,  the  other 
surrogate  may  preside  or  attend  iu  his  place.    Two  or  more 
terms  of  the  surrogate's  court  may  be  appointed  to  be  held 
at  the  same  time.    The  term  of  that  court  held  at  chambers 
shall  dispose  of  all  business  except  contested  probate  pro- 
ceedings; all  contested  probate  proceedings  shall  be  dis- 
posed of  at  the  trial  term.    An  Kppointment  must  be  pub- 
lished in  two  newspapers  published  in  the  city  of  New  York 
during  or  before  the  first  week  in  January  in  each  year ;  ex- 
cept that  the  surrogates  of  that  county  may,  by  notice  to  \  e 
published  in  two  newspapers  in  the  city  of  New  York  for  at 
least  five  days,  appoint  the  time  for  holding  chambers  and 
trial  terms  during  the  year  eighteen  hundred  and  ninety- 
three.     All  the  powers  conferred  by  law  upon  the  surrograte 
of  the  city  and  county  of  New  York  may  be  exercised  by 
either  of  the  surrogates  of  said  city  and  county. 

§  2506.  [Am'd  1881,  1892.1  The  surrogate  mustj 
unless  prevented  by  sickness  or  other  unavoidable  casualty, 
attend  at  his  office  on  Monday  of  each  week,  except  during 
the  month  of  August  or  where  Monday  is  a  public  holiday, 
on  the  following  Tuesday,  to  execute  the  powers  con- 
ferred and  the  duties  imposed  upon  him.  But  the  8urro> 
gate  of  any  county,  may,  by  an  instrument  in  writing,  under 
is  hand,  filed  in  the  office  of  the  clerk  of  the  county  i.t 
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least  twenty  days  before  the  first  day  of  Jantlftiy  in  any 
year,  designate  a  day  of  the  week,  other  than  Monday,  on 
which,  he  will  attend  at  his  oflBce,  or  a  month  other  than 
August,  during  which  he  will  be  absent  therefrom,  or  both, 
daring  that  year;  and  where  the  county  judge  is  also  surro- 
gate, he  is  not  reqnired  to  attend  at  his  office  on  any  day 
when  the  county  court  or  the  court  of  sessions*  is  sitting. 
The  surroc;ate  must  also  execute  the  duties  of  his  office,  at 
snch  other  times  and  places,  within  h's  county,  as  the  pub- 
lic convenience  requires.  Tbe  surrogate  may  sign  decrees, 
letters  testamentary  of  administration  and  guardianship, 
and  orders  during  the  month  of  August  or  such  other  month 
as  he  shall  designate  for  bis  vacation  wherever  he  shall  be 
passing  such  vacation  within  the  State. 

§  2606«  The  surrogate's  court,  in  a  county  where  the 
county  judge  is  also  surrogate,  may  be  held  at  the  time 
and  place  at  which  the  county  court  is  held;  and,  in  that 
case,  the  order  of  business  of  the  county  court,  the  court 
of  sessions,  and  the  surrogate's  court,  is  under  the  direction 
of  the  county  judge. 

§  2507-  The  surrogate's  court  has  a  seal,  of  which  the 
surrogate  has  charge. 

§  2508-  Each  surrogate  may  appoint,  and  at  pleasure 
remove,  as  many  clerks  for  his  office,  to  be  paid  by  the 
county,  as  the  board  of  supervisors  of  his  county,  or,  in 
the  city  and  county  of  New  York,  the  board  of  aldermen, 
authorize  him  so  to  appoint.  The  board  of  supervisors  or 
the  board  of  aldermen,  ns  the  case  requires,  must  fix  the 
compensation  of  the  clerk  or  clerics  so  appointed  ;  and 
may  auth*  rize  them,  or  either  of  them,  to  receive,  for  their 
or  his  own  use,  the  legal  fees  for  making  copies  of  any  rec^ 
ord  or  paper  in  the  office  of  the  surrogate.  A  surrogate 
may  appoint,  and  at  pleasure  remove,  as  many  additional 
clerks,  to  be  paid  by  him,  as  he  thinks  proper.* 

§  2509.  \Am*d  1893.]  By  a  written  order  filed  and  re-  g  ngi,  con- 
corded  in  his  office,  which  he  may  in  like  manner  revoke  sol  Act.  as 
at  pleflsure,  a  surrogate  may  appoint  a  clerk  employed  in  ?°^®^J^^y 
his  office  to  be  clerk  of  the  surrogate's  court.     The  clerk  Jjo.  ^ 

so  appointed  may  exercise,  concurrently  with   the  surro- 
gate, the  following  powers  of  the  surrogate: 

1.  He  mny  certify  nnd  sign  as  clerk  of  the  court  any  of  the 
records  of  the  court,  including  the  certificate  specified  in 
section  twenty-six  hundred  and  twenty-nine  of  this  act,  and 
the  records  and  papers  specified  in  subdivif^ion  nine  of  sec- 
tion twtrnty-four  hundred  and  eighty-one  of  this  act. 

*  Bepealed  as  to  New  York  coanty  by  L.  1884,  c.  690,  §  11. 
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2.  He  may  isstie  any  mandate,  to  which  a  party  is  en- 
titled as  of  coarse,  either  unconditionally  or  on  the  filing 
of  any  paper;  and  may  sign,  as  clerk  of  Ine  conn,  and  affix 
the  sead  of  the  coort  to  any  letters  or  mandate  issued  from 
the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chap- 
ter ninth  of  this  act,  a  copy  of  any  paper,  required  or 
permitted  by  law  to  be  filed  or  recorded  in  the  surrogate's 
office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding 
thirty  days,  any  matter,  when  the  surrogate  is  absent  from 
his  office,  or  unable,  by  reason  of  other  engagements,  to 
attend  to  the  same. 

i  Month  ti.     ^   §4     He  may  takd  the  acknowledgment  or  proof  of   any 
o  S^^'  t«*«     instrument,  to  be  used   or  filed  in  the  court  of  which  he 

8Dem.362.     fg  ^  clerk* 

The  surrogate  may  prohibit  the  clerk  from  exercii^ing 
any  power  specifi'd  in  this  section,  but  the  prohibitiou 
does  not  affect  the  validity  ^  of  any  act  of  the  clerk  done 
in  disregard  of  the  prohibition.  The  clerk  or  other  per- 
son employed  in  any  capacity  in  a  surrogate's  office  shall 
not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee, 
or  special  gaardian^  in  any  matter  before  the  surrogate. 

§  2510.  [Am'd  1893,  1894] .  The  clerk  of  the  surrogate's 
court,  in  addition  to  the  powers  enumerate.l  in  section 
twenty-five  hundred  and  nine,  may  exercise,  concurrently 
with  the  surrogate  of  the  county,  the  following  powers  of 
the  surrogate :  On  the  return  of  a  citation  issued  ftom  such 
surrogate's  court  on  a  petition  for  the  probate  of  a  will, 
where  no  objection  to  the  same  is  filed ;  or,  where  all  tiie 
persons  entitled  to  be  cited,  sign  and  verify  the  petition,  or 
personally,  or  by  attorney,  appear  on  the  probate  thereof, 
cause  the  witnesses  to  the  will  to  be  examined  before  him. 
Such  examination  must  be  reduced  to  writing,  and  for  such 
purpose  he  is  hereby  authorized  to  administer  and  certify 
oaths  and  affirmations  in  such  cases  in  the  same  manner  and 
with  the  same  effect  as  if  administered  and  certified  by  the 
surrogate. 

§  2511.  [Am*d  1893.]  A  surrogate  hereafter  elected, 
or  appointed,  and  the  sureties  on  his  official  bond,  are 
liable  for  any  act  of  the  clerk  of  the  surrogate's  court 
in  the  discharge  of  his  official  duties,  during  the  surro* 
gate's  term  of  office,  as  if  the  act  was  performed  by  the 
surrogate.     The  surrogate  may  take  security  from  the  clerk, 
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to    indemnify   him    against  the  liability    created  by   this 
section. 

I 

§  2512*  The  surrogate  of  each  of  the  counties  of  New 
York  and  Kings  must  appoint,  and  may,  for  cause,  remove, 
a  stenographer  for  his  court,  who  is  enti  led  to  a  salary 
fixed  by  law,  and  to  be  paid  as  the  salaries  of  clerks  in  the 
surrogate's  office  are  paid. 

§2513-  [Am*d  1S9S.]  The  surrogate  of  each  county, 
except  New  York  and  Kings,  may,  in  his  discretion,  ap- 
point, and  at  pleasure  remove,  a  stenographer  for  his 
court,  who  shall  be  paid  a  reasonable  compensation,  certi- 
fied by  the  surrogate,  in  every  case  in  which  he  takes  notes 
of  testimony.  Such  compensation  is  part  of  the  costs  of 
the  proceedings.  The  stenographer  of  the  surrogate's  court 
of  the  county  of  Albany  shftll  receive  a  salary,  to  be  fixed 
by  the  surrogate,  not  exceeding  twelve  hundred  dollars  per 
annum,  and  shall  deliver  to  the  surrogate  of  the  county  a 
full  copy  of  all  minutes  taken  by  him;  and  on  the  receipt 
of  his  fees,  not  exceeding  three  cents  per  folio,  a  like  ooi>y 
to  the  party,  or  each  of  the  parties,  to  the  proceeding  in 
which  Uie  minutes  were  taken.  When  not  actually  engaged 
in  the  discharge  of  bis  duties  as  stenographer,  he  shall  per- 
form such  clerical  duties  in  connection  with  the  surrogate's 
court  as  the  surrogate  directs.  The  stenographer  for  the 
surrogate's  court  of  the  county  of  Erie  shall  be  entitled  to  a 
salary,  to  be  fixed  by  the  surrogate,  not  exceeding  nine  hun- 
dred dollars  a  year,  to  be  paid  as  the  salary  of  the  clerk  of 
the  surrogate's  court  is  paid. 


1 1193.  Con- 
lol.  Act. 


§  2514-    In  construing  the  provisions  of  this  chapter,    4  Month.  L. 
the  following  rules  must  be  observed,  except  where  a  con-    ^^1-  ^2. 
trary  intent  is  expressly  declared  in  the  provision  to  be  con- 
strued, or  plainly  apparent  from  the  context  thereof: 

ft 

1.  The  word  'intestate "  signifies  a  person  who  died 
without  leaving  a  valid  will;  but  where  it  is  used  with 
respect  to  particular  property,  it  signifies  a  person  who  died 
without  effectually  disposing  of  that  property  by  will, 
whether  he  left  a  will  or  not. 

2.  The  word  "assets"  signifies  personal  property  ap- 
plicable to  the  payment  of  the  debts  of  a  decedent. 

3.  The  word  **  debts  "  includes  every  claim  and  demand, 
upon  which  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  **  creditor"  includes  every  person  having  such  f^ 
claim  or  demand. 
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4  The  word,  "  wHl ",  signifies  a  last  will  and  testament^ 
and  includes  all  the  codicils  to  a  will. 

5.  The  expression,  **  letters  of  admiqistration ",  includes 
letters  of  temporary  administration. 

6.  The  expression,  'testamentary  trustee",  includes 
every  person,  except  an  executor,  an  administrator  with 
the  will  annexed,  or  a  guardian,  who  is  designated  by  a 
will,  or  by  any  competent  authority,  to  execute  a  trust 
created  by  a  will;  and  it  includes  such  an  executor  or 
administrator,  where  he  is  acting  in  the  execution  of  a  trust 
created  by  the  will,  which  is  separable  from  his  functions 
as  executor  or  administrator. 

7.  The  word,  "surrogate",  where  it  is  used  in  the  text, 
or  in  a  bond  or  undertaking,  given  pursuant  to  any  pro- 
vision of  this  chapter,  includes  every  officer  or  court  vested 
by  law  with  the  functions  of  surrogate. 

8.  The  expression,  "judicial  settlement",  where  it  is 
applied  to  an  account,  signifies  a  decree  of  a  surrogate's 
court,  whereby  the  account  is  made  conclusive  upon  the 
parties  to  the  special  proceeding,  either  for  all  purposes,  or 
for  certain  purposes  specified  in  the  statute  ;  and  an  account 
thus  made  conclusive  is  said  to  be  "judicially  settled". 

9.  The  expression,  "intermediate  account",  denotes  an 
account  filed  in  the  surrogate's  office,  for  the  purpose  of 
disclosing  the  acts  of  the  person  accounting,  and  the  con- 
dition of  the  estate  or  fund  in  his  hands,  and  not  made  the 
subject  of  a  judicial  settlement. 

10.  The  expression,  "upon  the  return  of  a  citation", 
where  it  is  used  in  a  provision  requiring  an  act  to  be  done 
in  the  surrogate's  court,  relates  to  the  time  and  place  at 
which  the  citation  is  returnable,  or  to  which  the  hearing  is 
adjourned ;  includes  a  supplemental  citation,  issued  to 
bring  in  a  party  who  ought  to  be,  but  has  not  been  cited  ; 
and  implies  that,  before  doing  the  act  specif'*'^,  due  proof 
must  be  made,  that  all  persons  required  to  l^e  cited  have 
been  duly  cited, 

119  N.  Y.  88.  11.  The  expression,  "  person  interested  ",  where  it  is  used 
in  connection  with  an  estate  or  a  fund,  includes  every  per- 
son entitled,  either  absolutely  or  contingently,  to  share  in 
the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  hus- 
band, wife,  legatee,  next  of  kin,  heir,  devisee,  assignee, 
grantee,  or  otherwise,  except  as  a  creditor.  Where  a  pro- 
vision of  this  chapter  prescribes  that  a  person  interested 
may  object  to  an  appointment,  or  may  apply  for  an  inven- 
tory, an  account,  or  increased  security,  an  allegation  of  his 
interest,  duly  verified,  suffices,  although  his  interest  is 
disputed ;  unless  he  has  been  excluded  by  a  judgment, 
decree,  or  other  final  determination,  and  no  appeal  there- 
from is  pending. 

12.  The  term,  "next  of  kin  ",  includes  all  those  entitled, 
under  the  provisions  of  law  relating  to  the  distribution  of 
personal  property,  to  share  in  the  unbequeathed  residue  of 
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the  assets  of  a  decedent  after  payment  of  debts  and  ex- 
penses, other  than  a  surviving  husband  or  wife, 

13.  The  expression,  '*real  property",  includes  every 
estate,  interest,  and  right,  legal  or  equitable,  in  lands, 
tenements,  or  hereditaments,  except  those  which  are  deter- 
mined or  extinguished  by  the  death  of  a  person  seized  or 
possessed  thereof,  or  in  any  manner  entitled  thereto,  and 
except  those  which  are  declared  by  law  to  be  assets.  The 
word,  "inheritance",  signilies  real  property,  as  defined  in 
this  subdivision,  descended  as  prescribed  by  law.  The 
expression,  ** personal  property",  signifies  every  kind  of 
property,  which  survives  a  decedent,  other  than  real  prop- 
erty as  defined  in  this  subdivision,  and  includes  a  right  of 
action  conferred  by  special  statutory  provision  upon  an 
executor  or  administrator. 

TITLE  11. 

Provisions  relating  generally  to  the  proceedings  in  surrogate's 
courts,  and  to  appeals  from  those  courts, 

ABTICL.K  1.  Process,  and  service  thereof  *  appearance,  and  joinder  of 
issue  ;  miscellaneoas  regalations  of  practice. 

2.  Hearing ;  iuclading  trial  by  jury  and  reference. 

8.  Decrees  and  orders  ;  and  tne  enforcement  thereof.  Costa 
and  fees. 

4.  Appeal. 

5.  Provisions  relating  generally  to  letters ;  and  generally  to 

executors,  administrators,  guardians,  and  testamentary 
trustees. 


ARTICLE    FIRST. 

procbss,  and  service  thereof  ;    appearance,    and 
Joinder  op  Issue  ;  Miscellaneous  Regu- 
lations OF  Practice. 


g  2515.  Process ;     how   executed 
and  returnable. 
8516.  Proceedings   to  be   com- 
menced oy  citation. 
2j17.  Id. :  within  the  statute  of 
limitations. 

Persons  constituting  a 
class;  when  to  be  cited; 
citation  when  some  are 
unknown. 

Contents  of  citation. 

Citation ;  how  served 
within  the  Sta^e. 

Substitute    for    personal 
service  upon  a  resident 
2522.  Service    by    publication, 
etc. 

Id.;  upon  persons  un- 
known, etc. 

Order ;  when  and  how 
made;  contents  thereof. 

What  time  required  for 
delivery  of  copy,  etc. 

Service  upon  a  corpora- 
tion, infant,  lunatic, 
etc. 


2518. 


2519. 
25-.K). 

2521. 


2523. 
2624 
2525. 
2526. 


g  25*27.  Id. :  upon  infant,  etc. ;  ad- 
ditional  requirement  in 
certiiin  cases. 

25%.  Appearance ;  how  made, 
and  effect  thereof. 

2529.  Surrogate's  son  not  to 
practice  before  him. 

2590.  Special  guardian  ;  when 
to  be  appointed. 

2531.  Notice  f  "  proceedings  to 
appoi...  special  guar- 
dian. 

8588.  Proof  of  service  of  cita- 
tion, subpoena,  etc. 

2533.  Written  pleadings  may  be 

required. 

2534.  Yerincation  thereof. 

2535.  2536.  Publication  of  cita- 

tion, etc. 

2537.  Money    paid   Into  court 

and  securities  taken  ; 
how  disposed  of. 

2538.  Certain   provisions  made 

applicable  to  proceed- 
ings in  8urrogate''8 
court, 


r 
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§8515.  A  citation  or  other  mandate  of  a  surrogate's 
court  must,  except  where  it  is  otherwise  specially  prescribed 
by  law,  be  made  returnable  before  the  surrogate  from  whose 
court  it  was  issued,  and  may  be  seired  or  executed  in  any 
county.  A  warrant  of  attachment  must  be  directed  to  the 
sheriff  of  the  surrogate's  county ;  who  may  execute  it  in 
any  county,  and  must  convey  the  person  arrested  to  the 
place  where  it  is  returnable. 

§  2516.  Except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  a  special  proceeding  in  a  surrogated 
court  must  be  commenced  by  the  service  of  acitatinn, 
issued  upon  the  pres^itation  of  a  petition.  But  upon  the 
presentation  of  the  petition,  the  court  acquires  jurisdiction 
to  do  any  act,  which  may  be  done  before  actual  service  of 
the  citation. 

i  Dem.  818.  §  8  6 1 7.  The  presentation  of  a  petition  is  deemed  the  com- 
mencement of  a  special  proceeding,  within  the  meaning  of 
any  provision  of  this  act,  which  limits  the  time  for  the 
commencement  thereof.  But  in  order  to  entitle  the  peti- 
tioner to  the  benefit  of  this  section,  a  citation  issued  upon  the 
presentation  of  the  petition,  must,  within  sixty  days  there- 
after, be  served,  as  prescribed  in  section  two  thousand  five 
hundred  and  twenty  of  this  act,  upon  the  adverse  party,  or 
upon  one  or  two  or  more  adverse  parties,  who  are  jointly 
liable,  or  otherwise  united  in  interest ;  or,  within  the  same 
time,  the  first  publication  thereof  must  be  made,  pursuant 
to  an  order  made  as  prescribed  in  section  two  thousand  five 
hundred  and  twenty-two  of  this  act. 

§  8518.  Where  it  is  prescribed,  in  any  provision  of  this 
chapter,  that  a  petition  mu&t  pray  that  a  person,  or  that 
creditors,  next  of  kin,  legatees,  heirs,  devisee  ,  or  other 
persons  constituting  a  class,  maybe  cited  for  auj  purpose, 
all  those  persons  are  necessary  parties  to  the  special  pro- 
ceeding.  Where  persons  to  be  cited  constitute  a  class,  the 
petitioner  must  set  forth  in  an  affidavit,  the  name  of  each 
of  them,  unless  the  name,  or  part  of  the  name,  of  one  or 
more  of  them  cannot,  after  diligent  inquiry,  be  ascertained 
by  him  ;  in  which  case,  that  fact  must  be  set  forth,  and  the 
surrogate  must,  thereupon,  inquire  into  the  matter.  For 
the  purpose  of  the  inquiry,  he  may,  in  his  descretion,  issue 
a  subpcena,  requiring  any  person  to  attend  before  him  to 
testify  respecting  the  matter.  If  he  is  satisfied,  upon  the 
allegations  of  the  petitioner,  or  after  making  the  inquiry, 
that  the  name  of  one  or  more  of  tho  persons  to  be  cited, 
cannot  be  ascertained  with  reasonable  diligence,  the  citation 
may  be  directed  to  that  person  or  those  persons,  by  a  general 
designation,  showing  his,  her,  or  their  connection  with  the 
decedent,  or  interest  in  the  property  or  matter  in  question ; 
or  otherwise  sufficiently  identifying  the  person  or  persons 
intended.  A  citation,  thus  directed,  has  the  some  force 
and  effect,  as  if  it  was  directed  to  the  person  or  per 
sons  Uitended,  by  their  names ;   and  where   the  person 


or  persons  so  intended  are  duly  cited,  in  any  manner  pre- 
scribed by  law,  the  decree  binds  them,  as  if  they  were 
named  therein.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

§  25 19.  A  citation  must  be  made  returnable  upon  a  day 
certain,  designated  therein,  not  more  than  four  months  after 
the  date  thereof ;  and  must  specify  whose  estate  or  what 
subject-matter  is  in  question.  The  names  of  all  the  pef- 
sons  to  be  cited,  as  far  as  they  can  be  ascertained,  must  be 
contained  in  the  citation.  Where  the  name,  or  part  of  the 
name,  of  either  of  them  cannot  be  ascertained,  that  fact 
must  be  stated  in  the  citation. 

§  2520.  Except  where  special  provision  is  otherwise  8Dem.(n% 
made  by  law,  service  of  a  citation,  within  the  State,  must 
be  made  upon  an  adult  person,  or  an  infant  of  the  age  of 
fourteen  years  or  upwards,  by  delivering  a  copy  thereof  to 
the  person  to  be  served,  or  by  leaving  a  copy  at  his  resi- 
dence, or  the  place  where  he  sojourns,  with  a  person  of 
suitable  age  and  discretion,  under  such  circumstances,  that 
the  surrogate  has  good  reason  to  believe  that  the  copy  came 
to  his  knowledge,  in  time  for  him  to  attend  at  the  return 
day.  A  citation  must  be  so  served,  if  within  the  county  of 
the  surrogate,  or  an  adjoining  county,  at  least  eight  days 
before  the  return  day  thereof ;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day  ;  unless,  in  either 
case,  the  x)erson  served,  being  an  adult,  and  not  incom* 
petent,  assents  in  writing  to  a  service  within  a  shorter  time. 
Any  i>erson,  although  a  party  to  the  special  proceedings 
may  serve  a  citation. 

§  2521.  Where  it  appears,  by  affidavit,  to  the  satisfac-, 
tion  of  the  surrogate  from  whose  court  a  citation  issued, 
that  proper  and  diligent  effort  has  been  made  to  serve  it 
upon  a  resident  of  the  State,  as  prescribed  in  the  last  sec 
tion  ;  and  that  the  person  to  be  served  cannot  be  found,  or, 
if  found,  that  he  evades  service,  so  that  it  cannot  be  made  ; 
the  surrogate  may  make  an  order,  directing  that  service 
thereof  be  made,  as  prescribed  in  section  four  hundred 
and  thirty-six  of  this  act ;  and  the  provisions  of  that  section 
and  of  section  four  hundred  and  thirty-seven  of  this  act, 
relating  to  the  service  of  a  summons,  apply  to  the  service  of 
a  citation,  pursuant  to  an  order  made  as  prescribed  in  this 
section. 

§  2622.  [Am'd  1881.]  The  surrogate,  from  whose 
court  a  citation  is  issued,  may  make  an  order,  directing  the 
service  thereof  without  the  State,  or  by  publication,  i^ 
either  of  the  following  cases  : 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation, 
or  upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom,  with  intent  to  defrauc^  his         * 
creditors,  or  to  avoid  the  service  of  process. 
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8.  Where  the  person  to  be  served,  whether  an  adnlt  or 
an  infant,  is  a  resident  of  the  State,  but  is  temporarily  ab- 
sent therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to 
serve  a  citation,  issued  from  the  same  surrogate's  court, 
upon  the  presentation  of  the  same  petition,  before  the  ex- 
piration of  the  limitation  applicable  to  the  enforcement  of 
the  claim  set  forth  in  the  petition,  as  fixed  in  chapter 
fourth  of  this  act ;  and  the  limitation  would  have  expired, 
within  sixty  days  next  preceding  the  application  for  the 
order,  if  the  time  has  not  been  extended  by  the  attempt  to 
serve  the  citation. 

§  2523.  The  surrogate  may  also  make  an  order,  direct- 
ing the  service  of  a  citation  without  the  State,  or  by  publi- 
cation, in  either  of  the  following  cases  : 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by 
his  full  name  or  part  of  his  name,  where  the  surrogate  is 
satisfied,  by  affidavit,  that  the  residence  of  that  party  can- 
not, after  diligent  inquiry,  be  ascertained  by  the  petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  persons  included  in  a  class, 
to  whom  a  citation  has  been  directed,  designating,  them  by 
a  general  description,  as  prescribed  in  this  article. 

SDem.  55.  §  2584.  [Am*d  1881.]  Where  an  order,  directing  the 
service  of  a  citation  without  the  State,  or  by  publication, 
is  made  as  prescribed  in  either  of  the  last  two  sections,  the 
party  applying  therefor  must  produce  proof,  by  aflGI- 
davit  or  otherwise,  to  the  satisfaction  of  the  suiro- 
gate,  that  the  case  is  one  of  those  specified  in  those  sec- 
tions. The  order  must  direct  that  service  of  the  citation 
upon  the  person  named  or  described  in  the  order  be  made 
by  publication  of  the  citation  in  two  newspapers,  designated 
as  prescribed  in  this  article,  for  a  specified  time,  which  the 
surrogate  deems  reasonable,  not  less  than  once  in  each  of 
six  consecutive  weeks,  or,  at  the  option  of  the  petitioner, 
by  delivering  a  copy  of  the  citation,  without  the  State,  to 
each  person  so  named  or  described,  in  person,  and  if  the 
person  to  be  served  is  an  infant  under  the  age  of  fourteen 
years,  also  the  person  with  whom  he  is  sojourning,  or,  if 
the  service  is  made  upon  a  corporation,  to  an  oflScer  there- 
of, specified  in  section  four  hundred  and  thirty-one  or  four 
hundred  and  thirty -two  of  this  act.  It  roust  also  contain 
either  a  direction  that  on  or  before  the  day  of  the  first  pub- 
lication, the  petitioner  deposit,  in  a  specified  posft  oflBce,  a 
copy  of  the  citation  and  of  the  order,  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  to  he 
served,  at  a  place  specified  in  the  order,  and,  if  the  person 
to  be  served  is  an  infant  under  the  age  of  fourteen  years,  a 
further  copy,  likewise  contained  in  a  securely  closed  poet- 
'  *  paid  wrapper,  directed  to  the  person  with  whom  such  infant 
is  sojourning,  or,  a  statement  that  the  surrogate,  being  sat- 
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isfied,  by  the  affidavit  upon  which  the  order  was  granted, 
that  the  petitioner  cannot,  with  reasonable  diligence,  ascer^ 
tain  a  place  or  places  where  the  person  to  be  served  would 
probably  receive  matter  transmitted  through  the  post-office, 
dispenses  with  the  deposit  of  any  papers  therein. 

§  8525.  [Am'd  1882.]  Where  service  is  made  by  deliv- 
ering a  copy  of  the  citation  without  the  state,  pursuant  to 
an  order  made  as  prescribed  in  the  last  section,  it  must  be 
made,  if  within  the  United  States,  at  least  thirty  days,  if 
without  the  United  States  at  least  forty  days,  before  the  re- 
turn day  of  the  citation.  Proof  of  publication,  deposit,  or  . 
delivery  may  be  made  as  prescribed  in  section  four  hun- 
dred and  forty-four  of  this  act. 

§  2526.  Service  of  a  citation  must  be  made  upon  an  in-  ^  Hun,  818. 
f ant  under  the  age  of  fourteen  years,  a  person  judicially  de- 
clared to  be  incompetent  to  manage  his  affairs  by  reason  of 
lunacy,  idiocy,  or  habitual  drunkenness,  or  a  corporation,  in 
the  manner  prescribed  for  personal  service  of  a  summons 
upon  such  a  person,  or  upon  a  corporation,  in  article  first 
of  title  first  of  chapter  fifth  of  this  act. 

§  2527.  Where  a  person,  cited  or  to  be  cited,  is  an  in-  8Dem.l8L 
fant  of  the  age  of  fourteen  years  or  upwards,  or  where  the 
surrogate  has,  in  his  opinion,  reasonable  grounds  to  believe, 
that  a  person,  cited  or  to  be  cited,  is  an  habitual  drunkard, 
or  for  any  cause  mentally  incapable  adequately  to  protect 
his  rights,  although  not  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs,  the  surrogate  may,  in  his  discre- 
tion, with  or  without  an  application  therefor,  and  in  the  in- 
terest of  that  person,  make  an  order  requiring  that  a  copy 
of  the  citation*  be  delivered,  in  behalf  of  that  person,  to  a 
person  designated  in  the  order ;  and  that  service  of  the 
citation  shall  not  be  deemed  complete  until  such  delivery. 
Where  the  person,  cited  or  to  be  cited,  is  an  infant  under 
the  a^e  of  fourteen  years,  or  a  person  judicially  declared 
to  be  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  the  surrogate  has  rea- 
sonable ground  to  believe  that  the  iuterest  of  the  person,  to 
whom  a  copy  of  the  citation  was  delivered,  in  behalf  of  the 
infant  or  incompetent  person,  is  adverse  to  that  of  the  in- 
fant or  incompetent  person,  or  that,  for  any  reason,  he  is 
not  a  fit  person  to  protect  the  latter  s  rights,  the  surrogate 
may  likewise  make  such  an  order ;  and  as  a  part  thereof, 
or  by  a  separate  order,  made  in  like  manner  at  any  stage  of 
the  proceedings,  he  may  appoint  a  special  guardian  ad  litem 
to  conduct  the  proceedings  in  behalf  of  the  incompetent 
person,  to  the  exclusion  of  the  committee,  and  with  the 
same  powers,  and  subject  to  the  same  liabilities,  as  a  com* 
mittee  of  the  property. 

§  2528.  In  a  surrogate's  court;,  a  party  of  full  age  may,         O^    , 
unless  he  has  been  judicially  declared  to  be  incompetent  to      •  ^  f  *^  ^ 
numage  his  affairs,  prosecute  or  defend  a  special  proceeding. 


Ji54  CITATIONS  §§2520-2533 

in  x)a^on  or  by  an  attorney  regularly  admitted  to  practice 
in  the  courts  of  record,  at  his  election ;  except  in  a  proceed- 
ing to  punish  him  for  a  contempt,  or  where  he  is  required 
to  appear  in  person,  by  special  provision  of  law,  or  by  a 
special  order  of  the  surrogate.  The  appearance  of  a  party, 
against  whom  a  citation  has  been  issued,  has  the  same  effect, 
as  the  appearance  of  a  defendant,  in  an  action  brought  in 
Hie  supreme  court. 

§  8529.  A  surrogate's  father  or  son  shall  not  practice  or 
be  employed  as  attorney  or  counsel,  in  any  case,  in 
which  his  partner  or  clerk  is  prohibited  by  law  from  so 
practicing,  or  being  employed. 

4  Dem.  t  |  2530.  Where  a  party,  who  is  an  infant,  does  not  appear 

5  Redf.  391.    ^j  j^jg  general  guardian ;  or  where  a  party,  who  is  a  luna- 

tic, idiot,  or  habitual  drunkard,  does  not  appear  by  his 
committee,  the  surrogate  must  appoint  a  competent  and 
responsible  person,  to  appear  as  special  guardian  for  that 
party.  Where  an  infant  appears  by  his  general  guardian, 
or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears  by 
his  committee,  the  surrogate  must  inquire  into  the  facts, 
and  must,  in  like  manner,  appoint  a  special  guardian,  if 
there  is  any  ground  to  suppose  that  the  interest  of  the 
general  guardian  or  committee  is  adverse  to  that  of  the  in- 
fant, or  mcompetent  person ;  or  that,  for  any  other  reason, 
the  interests  of  the  latter  require  the  appointement  Of  a 
special  guardian.  A  person  can  not  be  appointed  such  a 
special  guardian,  unless  his  written  consent  is  filed,  at  or 
before  &e  time  of  entering  the  order  appointing  hini. 

6Bedf.89i.  §  2581.  Where  a  person,  other  than  the  infant,  or  the 
*l2n?*^*'  committee  of  the  incompetent  person,  applies  for  the  ap- 
*  pointment  of  a  special  guardian,  as  prescribed  in  the  la^t 
section,  at  least  eight  days'  notice  of  the  application  must 
be  personally  served  upon  the  infant,  or  incompetent  per- 
son, if  he  is  within  the  Btate,  and  also  upon  the  Committee, 
if  any,  in  like  maimer  as  a  citation  is  required  by  law  to  be 
served.  But  excf  pt  in  a  case  specified  in  title  fifth  of  this 
chapter,  the  surrogate  may,  by  an  order  to  show  cause, 
prescribe  a  shorter  time,  and  direct  the  service  of  the  order 
to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  presenting  the  peti- 
tion, and,  in  that  case,  the  order  to  show  cause  may,  in  the 
surrogate's  discretion,  accompany  the  citatioiu 

§  2582.  P]X)of  of  service  of  a  citation,  or  a  subpoena 
issued  from  a  surrogate's  court,  must  be  made  in  the  man- 
ner prescribed  by  law,  for  proof  of  service  of  a  summons 
issued  out  of  the  supreme  court.  In  every  other  case,  proof 
of  service  must  be  made  by  affidavit ;  or,  where  the  person 
served  is  of  full  age  and  not  incompetent,  by  a  written  ad> 
mission  signed  by  him,  accompanied  with  proof,  by  afBda> 
ft       vit  or  otherwise,  of  the  genuineness  of  his  signature. 

SBem.  164.       §  2633.  The  surrogate  may,  at  any  time,  require  a  party 
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to  file  a  written  petition  or  answer,  containing  a  plain  and 
concise  statement  of  the  facts  constituting  his  claims,  ohjec- 
tion,  or  defence,  and  a  demand  of  the  decree,  order,  or 
other  relief,  to  which  he  supposes  himself  to  be  entitled. 
The  surrogate  may  require  the  petition  or  answer  to  be 
verified,  and  a  copy  thereof  to  be  served  upon  any  other 
person  interested.  A  party  who  fails  to  comply  with  such 
a  requirement  may  be  treated  as  a  party  in  default.  Except 
where  such  a  requirement  is  made,  or  in  a  case  where  a 
written  petition  is  expressly  required  by  this  act,  a  petition, 
or  the  answer  thereto,  may  be  presented  orally ;  in  which 
case,  the  substance  thereof  must  be  entered  in  the  records 
of  the  courts. 

§  2584.  The  provisions  of  sections  five  hundred  and  iPj^^^: 
twenty-three,  five  hundred  and  twenty-four,  five  hundred  * 

and  twenty-five,  and  five  hundred  and  twenty-six  of  this 
act  apply  to  a  verification  made  pursuant  to  this  chapter, 
and  to  the  petition  or  other  paper  so  verified,  where  they 
can  be  so  applied  in  substance,  without  regard  to  the  form 
of  the  proceeding. 

§  8636«  Where  a  provision  of  this  chapter,  or  an  order 
made  pursuant  to  such  a  provision,  directs  the  publication 
of  a  citation,  notice,  or  other  paper,  or  the  service  thereof 
by  publication,  the  publication  must  be  made  in  a  newspa- 
per published  in  the  county.  The  surrogate  may,  also,  in 
his  discretion,  direct  the  publication  thereof  in  any  other 
newspaper  published  in  the  same  or  another  coimty,  as  he 
deems  proper,  for  the  purpose  of  giving  notice  to  the  per- 
sons intended  to  be  served  or  notified.  If  no  newspaper  is 
published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  by  law  to  be  published.* 

§  8636.  In  either  of  the  following  cases,  a  citation,  no-  f  1190,  Con- 
tice,  or  other  paper,  directed  to  be  published  by  a  provision  ^^^^^km 
of  this  chapter,  or  by  an  order  made  pursuant  to  such  a         °°' 
provision,  must,  in  addition  to  the  publication  thereof, 
made  as  prescribed  in  the  last  section,  be  published  in  the 
newsx)aper  printed  at  Albany,*  in  which  legal  notices  are 
required  by  law  to  be  published : 

1.  Where  the  special  proceeding  is  instituted  in  the  sur- 
rogate's court  of  the  county  of  New  York,  or  of  the  county 
of  Kings,  or  the  order  for  publication  is  made  by  the  sur- 
rogate of  either  of  those  counties. 

?.  Where  the  special  proceeding  relates  to  the  estate  of  a 
decedent,  and  the  order  directs  the  additional  {Aiblication 
therein.  Such  a  direction  may  be  given,  in  the  discretion 
of  the  surrogate,  where  the  person  upon  whom  the  service 
is  to  be  made,  or  to  whom  notice  is  to  be  given,  is  not  a 
resident  of  the  State.  But  where  it  affirmatively  appears, 
from  the  papers  upon  which  the  order  is  granted,  or  from 

*  See  L.  1884,  c  188,  al)oli8hiiig  State  paper. 


r 


25e  SECURITIES,  ETC.  §§2537-2538 

the  papers  then  on  fils  in  the  surrogate's  court,  relating  to 
the  same  estate,  that  the  property  of  the  decedent,  or,  if  the 
special  proceeding  relates  to  a  portion  only  of  the  property, 
that  the  portion  to  which  it  relates,  does  not  exceed  two 
thousand  dollars  in  value,  the  order  may,  in  the  discretion 
of  the  surrogate,  direct  the  publication  required  by  this 
section  to  be  made  gratuitously ;  in  which  case,  that  news- 
paper must  make  the  publication  without  charge. 

§  2637.  [Am'd  1882.]  Where  a  statute  requires  the  pay- 
ment of  money  into  the  surrogate's  court,  or  the  deposit  of 
a  security,  for  the  payment  of  money,  with  the  surrogate, 
the  same  must  be  paid  to  or  deposited  with  the  county 
treasurer  of  the  county,  to  the  credit  of  the  fund,  or  of  the 
estate,  or  of  the  special  proceeding  ;  unless  the  statute  con- 
tains special  directions  for  another  disposition  thereof.  Each 
security,  so  deposited  with  the  county  treausurer,  must  be 
held  and  disposed  of  by  him,  subject  to  the  direction  of  the 
surrogate's  court ;  except  that  he  must,  unless  otherwise  so 
directed,  collect  the  principal  and  interest  secured  thereby. 
All  money  collected  by,  or*  paid  to  the  county  treasurer,  as 
prescribed  by  this  section,  must  be  held,  managed,  invested 
and  disposed  of  by  him,  in  like  manner  as  money  paid  into 
the  supreme  court  in  an  action  pending  therein.  The  reg- 
ulations, contained  in  the  general  rules  of  practice,  as 
specified  in  section  seven  hundred  and  forty-four  of  this  act, 
and  the  provisions  of  title  third  of  chapter  eight  of  this 
act,  apply  to  money  paid  to  and  securities  deposited  with 
the  county  treasurer,  as  prescribed  in  this  section  ;  except 
that  the  surrogate's  court  exercises,  with  respect  thereto,  or 
with  respect  to  security,  in  which  any  of  the  money  has 
been  invested,  or  upon  which  it  has  been  loaned,  the  power 
and  authority  conferred  upon  the  supreme  court  by  section 
seven  hundred  and  forty-seven  of  this  act. 

186N.Y.661.  §  2538.  Except  where  a  contrary  intent  Is  expressed  in, 
or  plainly  implied  from  the  context  of,  a  provision  of  this 
chapter,  the  following  portions  of  this  act,  to  wit :  title  first, 
and  articles  third  and  fourth  of  title  sixth,  of  chapter  eighth, 
and  articles  first  and  second  of  title  third  of  chapter  ninth, 
apply  to  surrogate's  courts  and  to  the  proceedings  therein, 
so  far  as  they  can  be  applied  to  the  substance  and  subject- 
matter  of  a  proceeding,  without  regard  to  its  form. 

ARTICLE  SECOND. 
Hearing  ;  including  Trial  by  Jury  and  Reference. 

{  2539.  Testimony  of  aged,  sick,  §  2544.  Beqaest,  etc.,  does  not  diB- 

or  infirm  witness.  qualify,  etc.,  witness. 

2540.  1 1. ;  in  another  coanty.  %45.  Exceptions  apon  a  trial 

2541.  Duty  of  stenographer.  2546.  Surrogate  may  refer  qaes- 
2342.  How  minutes  of  testimony  tion  of  fact,  or  accoont. 

authenticated.  2647.  Trial  by  jury;  when  or- 

2648.  Id.;  to  be  bound  in  yoI-  dered. 

tunes,  etc,  2548.  Id. ;  how  reriewed. 

2549.  Appeal  from  order  tlie»e 
upon. 


^ 
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§  2539.  Upon  the  application  of  a  party  to  a  special   10  Civ.  Rrot 


proceeding,  and  upon  proof,  by  affidavit,  to  the  satisfaction  ^'*'#ro  u  u 
of  the  surrogate,  that  the  testimony  of  a  witness  in  his  67^-^.  *t/7 
county,  who  is  so  aged,  sick,  or  infirm,  as  to  he  unable  to 
attend  before  him  to  be  examined,  is  material  and  necessary 
to  the  applicant,  the  surrogate  must,  where  the  special  pro- 
ceeding was  instituted  to  procure  the  probate  or  revocation 
of  probate  of  a  will,  and,  in  any  other  case,  may,  in  his 
discretion,  proceed  to  the  place  where  the  witness  is,  and 
there,  as  in  open  court,  take  his  examination.  Such  a 
notice  of  the  time  and  place  of  taking  the  examination,  as 
the  surrogate  prescribes,  must  be  given,  by  the  party  apply- 
ing theren)r,  to  each  other  party,  except  a  party  who  has 
faUed  to  appear  as  required  by  the  citation.  The  surrogate 
may  also,  in  his  discretion,  require  notice  to  be  given  to 
any  other  person  interested. 

§  8540.  [Am*d  1^81.]  In  a  case  specified  in  the  last  sec-  ^ -^  S^^.H  m-_ 
tion,  except  that  the  witness  is  in  another  county,  where  ' 
the  witness  is  a  subscribing  witness  to  a  will,  if  the  surro- 
gate has  good  reason  to  believe  that  the  witness  cannot 
attend  before  him,  within  a  reasonable  time,  to  which  the 
hearing  may  be  adjourned,  he  may  make  an  order,  direct- 
ing that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is,  specifying  a  day,  on  or  before 
which  a  certified  copy  of  the  order  must  be  delivered  to  the 
latter  surrogate ;  ana  directing  notice  of  the  examination 
to  be  given  to  such  persons,  and  in  such  manner  as  he 
thinks  proper.  A  copy  of  the  order,  attested  by  the  seal  of 
the  surrogate's  court,  must  be  transmitted,  by  him,  to  the 
surrogate  designated  in  the  order,  together  with  the  original 
will  where  the  testimony  relates  to  the  execution  of  a  writ- 
ten will.  The  latter  surrogate  must  thereupon,  on  the  day 
specified  in  the  orderf  or  on  another  day  to  which  he  may 
adjourn  the  examination,  take  the  examination  of  the  wit- 
ness, as  if  he  possessed  original  jurisdiction  of  the  special 
proceeding.  The  examination,  after  it  is  reduced  to  writing, 
an  1  subscribed  by  the  witness  or  otherwise  duly  authenti- 
cated, together  with  a  statement  of  the  proceedings  upon 
the  execution  of  the  order,  must  be  certified  by  the  surro- 
gate taking  the  examination,  attested  by  the  seal  of  his 
coart,  and  returned  without  delay,  with  the  original  will, 
if  any,  to  the  surrogate  who  directed  the  examination,  by 
whom  a'l  those  papers  must  be  filed.  And  in  the  other 
cases  named  in  said  section  two  thousand  five  hundred  and 
thirty-nine  he  may  appoint  a  referee  to  take  the  testimony 
who  shall  report  the  same  to  the  said  surrogate.  An  exami- 
nation so  taken  has  the  same  effect  as  if  it  was  taken  before 
the  latter  surrogate. 

§  8541.  The  stenographer  of  a  surrogate's  court  must, 
under  the  direction  of  the  surrogate,  take  full  stenographic 
notes  of  all  proceedings,  in  which  oral  proofs  are  given, 
except  where  the  surrogate  otherwise  directs.    The  testi- 
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mony  musi  be  legiblj  written  out  at  length  by  him,  from 
his  notes ;  and  the  minutes  thereof,  as  so  written  out,  must, 
after  being  authenticated,  as  prescribed  in  the  next  section, 
be  filed  in  the  surrogate's  office. 

§  2642.  [Am'd  1881.]  The  minutes  of  testimony,  writ- 
ten out  as  prescribed  in  the  last  section,  or  taken  by  the 
surrogate,  or  under  his  direction,  while  the  witness  is  testi- 
fying, must,  before  being  filed,  be  authenticated  by  the 
signature  of  the  stenographer,  referee,  the  surrogate  or  the 
clerk  of  the  surrogate's  court,  as  the  case  may  De,  to  the 
effect  that  they  are  correct. 

S 1195,  Con-  §  2648.  In  the  cit^  and  coimty  of  New  York,  in  the 
8ol.  Act  county  of  Kings,  and  in  any  other  county  where  the  super- 
visors so  direct,  the  minutes  of  testimony  written  out  by 
the  stenographer  must  be  bound,  at  the  expense  of  the 
county,  in  volumes  of  convenient  size  and  shape,  indorsed 
"Stenographic  minutes,"  and  numbered  consecutively. 
Upon  the  record  of  a  decree  made  in  any  contested  matter, 
the  surrogate  must  cause  to*  be  made  a  miiiute,  referring  to 
each  volume  of  the  stenographic  minutes,  and  to  the  pages 
thereof,  containing  any  testimony  relating  to  the  matter. 

8Dem.8M.        §2644.  A  person  is  not  disqualified  or  excused,  from 
118  N.T.  62.   testifying  respecting  the  execution  of  a  will,  by  a  provisicm 
therein,  whether  it  is  beneficial  to  him  or  otherwise. 

19  Week.  §  2646.  An  exception  may  be  taken  to  a  ruling  by  a 

Dig.  110.  surrogate,  upon  the  trial  by  him  of  an  issue  of  fact,  includ- 

WN  Y  f**'  ^"S  *  finding,  or  a  refusal  to  find,  upon  a  question  of  fact, 

92  N.  y.  181.  in  a  case  where  such  an  exception  may  be  taken  to  a  ruling 

83  Hun,  429.  of   the  court  upon  a  trial,  without  apuiy,  of  an   issue 

aiiwJ'iS*'  ^^  ^*^^'  *®  prescnbed  in  article  third  of  title  first  of  chapter 

108N.Y.476.  tenth  of  this  act.    The  provisions  of  that  article,  relating 

48  Han/96.  to  the  manner  and  effect  of  taking  such  an  exception,  and 

^i^'d'^'  *^®  settlement  of  a  case  containing  the  exceptions,  apply  to 

IM  Id.*  62oi  such  a  trial  before  a  surrogate ;  for  which  purpose,  the  de- 

j  p  xc  d^  c>  &  cree  is  regarded  as  a  judgment,  and  a  notice  of  an  ezcep- 

f^fi^/\Z  6  ^Qj^  jjjj^y.  gg  gjg^  jjj  |.|jg  surro^te's  office.    Upon  such  a 

trial,  the  surrogate  must  file  m  his  office  his  decision  in 
writing,  which  must  state,  separately,  the  facts  found  and 
the  conclusions  of  law.  Either  party  may,  upon  the  set- 
tlement of  a  case,  request  a  finding  upon  any  question  of 
fact,  or  a  ruling  upon  any  question  of  law  ;  and  an  excep- 
tion may  be  taken  to  such  a  finding  or  ruling,  or  to  a 
refusal  to  find  or  rule  accordingly.  An  appesd  from  a 
decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each 
decision,  to  which  an  exception  is  dulytaken  by  the  appel- 
lant, as  prescribed  in  this  section.  But  such  a  decree  or 
order  shall  not  be  reversed,  for  an  error  in  admitting  or  re- 
jecting evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 


^ 
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§  2640,     lAm'd  1881,  1887,  1889,  1895.]    In  a  special  i)ro-   s  Month.  L. 
ceediiig,  other  than  one  instituted  for  probate  or  rdvocation  J°^  **''• 
of  probate  of  a  will,  the  surrogate  may,  in  his  discretion,  i^  ^\  p^^^ 
appoint  a  referee  to  take  and  report  to  the  surrogate  the  62. 
eTidence  upon  the  facts,  or  upon  a  specific  question  of  fact;  21 N.  Y. 
to  examine  an  account  rendered  ;  to  hear  and  determine  all      ^^^'^^s' 
questions,  arising  upon  the  settlement  of  sach  an  account,   2q  id.  886. 
which  the  surrogate  has  power  to  determine;  and  to  make  a  i  Cionn.  iki. 
report  thereon;  subject  however,  to  confirmation  or  modifi-  "I  <>  ^-^  N'T! 
cation  by  the  surrogate.  8uch  a  referee  has  the  same  power, 
and  is  entitled  to  the  same  compensation  as  a  referee  ap- 
pointed by  the  supreme  conrt,  for  the  trial  of  an  issne  of 
cact  in  an  action;  and  the  proTisionsof  this  act,  applicable  to 
a  reference  by  the  supreme  court,  apply  to  a  reference,  made 
as  prescribed  in  this  section,  ro  far  as  they  can  be  applied  in 
Bubstance  without  regard  to  the  form  of  proceeding,    The 
surrogate  of  the  county  of  New  York  may,   on  the  written 
consent  of  all  the  parties  appearing  in  a  probate  case,  appoint 
a  referee,  or  may,  in  hiR  discretion,   direct  an  assistant  to 
take  and  report  the  testimony,  bnt  without  authority  to  pass 
upon  the  issues  involved  therein.    A  referee's  report  must 
be  passed  upon  and  confirmed,  approved,   modified  or  re- 
jected by  a  surrogate  within  sixty  days  after  it  has  been  sub- 
mitted to  him. 

g  2547.  [Am'd  1886,  1895,  amendmerU  to  take  effect  Jan-  '  "^i^Jw 
uary  1,  1896.]  The  surrogate  may,  in  his  discretion,  make  i^^issS,  Z 
an  order  directing  the  tdal  by  jury,  at  a  trial  term  of  the  119. 
supreme  court  to  be  held  within  the  county,  or  in  the  county  ^  Dem.  269. 
court  of  the  county,  of  any  controverted  question  of  fact 
arising  in  a  special  proceeding  for  the  disposition  of  the  real 
property  of  a  decedent,  as  prescribed  in  title  fifth  of  this 
chapter.  The  order  must  state,  distinctly  and  plainly,  each 
question  of  fact  to  be  tried,  and  it  is  the  only  auttiority 
needed  for  the  trial.  Either  of  the  surrogates  of  the  county 
of  New  York  may,  in  his  discretion,  make  an  order  trans- 
ferring to  the  supreme  court  any  special  proceediug  for  the 
probate  of  a  will  pending  before  him,  or  in  the  court  over 
which  he  presides,  and  thereupon  the  issues  of  fact  arising 
in  such  proceeding  shall  be  heard  and  determined  by  the 
supreme  conrt.  The  order  transferring  such  proceeding  is 
the  only  authority  Eecessary  for  the  trial  in  the  supreme 
conrt  of  such  issues  of  fact.  Such  issues  of  fact  shall  be  tried 
by  jnry,  and  the  verdict  can  be  reviewed  only  by  a  motion 
for  a  new  trial  upon  the  minutes  of  the  judge.  Such  motion 
must  be  made  within  ten  clays  after  the  verdict  is  tendered. 
A  new  trial  may  be  granted  upon  exceptions,  or  because  the 
verdict  was  rendered  npnu  insufficient  evidence  or  is  against 
the  evidence  or  the  weight  of  evidence.  An  appeal  lies  to 
tile  appellate  division  of  the  supreme  court  from  the  order 
granting  or  refusing  a  new  trial.  An  appeal  must  be  taken 
by  serving  written  notice  of  appeal  upon  the  clerk  of  the 
court,  and  upon  the  attorney  for  the  respondent,  within  ten 
days  after  the  service  upon  the  attorney  for  the  apf>ellant  of 
Uie  order  appealed  from,  and  of  written  notice  of  the  entry 
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thereof.  The  appeal  shall  be  heard  upon  a  case  containing 
all  the  evidence;  and  an  error  in  the  admission  or  exclnsioQ 
of  evidence,  or  in  any  other  ruling  or  direction  of  the  judge 
upon  the  trial  may,  in  the  dlscieti 'n  of  the  court,  be  disre- 
garded if  substaQlial  justice  does  not  require  that  there 
should  be  a  new  trial.  If  a  motion  to  set  aside  the  verdict  be 
not  made,  or  if  at  the  termination  of  the  pioceediogs  for  its 
review,  the  verdict  is  sustained,  the  supreme  court  hh  11  cer- 
tify  to  the  surrogate's  court  the  verdict,  which  shall  be  final 
and  conclusive  upon  the  parties  to  the  litigation  and  their 
privies.  Thereafter  all  proceedings  relating  to  the  will  and 
to  the  estate  of  the  decedent  shall  be  had  in  the  surrogate's 
court.  The  original  will  shall  be  returned  to  the  surrogate's 
court  at  the  time  the  verdict  is  certified  thereto.  The  costs 
shall  be  taxed  in  the  surrogate's  court,  and  shall  be  the  same, 
and  shall  be  awarded  in  the  same  manner  as  if  the  proceed- 
ings had  been  heard  by  the  surrogate. 


24  N  T.  §2548*    \_Am*d  1886,  18d'~,  amendment  to  take  effect  Jan- 

8tat6*Bep.  wary  1,  18%.]  A  trial  by  jury  pursuant  to  an  order  made  in 
647.  a  proceeding  for  the  disposition  of  the  real  property  of  a  de- 
cedent, made  as  prescribed  in  the  last  section,  can  be 
reviewed,  in  the  first  instance,  only  upon  a  motion  for  a  new 
trial.  A  new  trial  may  be  granted  by  the  surrogate  or  the 
court  in  which  the  trinl  took  place,  or,  if  it  took  place  at  a 
trial  term  of  the  supreme  court  by  the  supreme  court,  in  a 
case  where  a  new  trial  of  specific  questions  of  fact,  tried  by 
a  jury  pursuant  to  an  order  for  such  tiin],  made  in  an  action, 
would  be  granted.  The  verdict  of  the  jury  must  be  certified 
to  the  surrogate's  court  by  the  clerk  of  the  court  in  which 
the  trial  took  place. 


§  2549.  An  appeal  may  be  taken  from  an  order,  made 
upon  a  motion  for  a  new  trial,  as  prescribed  in  the  last  sec- 
tion, as  if  the  order  had  been  made  in  an  action,  and  with 
like  effect.  Costs  of  such  an  appeal  may  be  awarded  by  the 
appellate  court,  as  if  the  appeal  was  from  an  order  or  decree 
of  the  surroG^ate's  court. 


ARTICLE  THIRD. 

Dbcbbks  and  Obdebs;  and  the  Enfobcement  thebkop. 

Costs  and  Fees. 


2560.  Deflnition  of  *  'final  order  " 
and  ••  decree." 

2551.  Decree  settling  an  ac- 
count, to  contain  sum- 
mary thereof. 

^52.  Decree  or  order;  when 
evidence  of  assets. 

2563.  Decree   for  money  ;  how 

docketed. 

2564.  Enforcement  of  decree  by 

exeoution. 


§  2556.  Id.:    by   puniahment  for 
contempt. 
2c56.  Deflnition    of     •'order"; 
how  e:iforced. 

2567.  Costs;  how  made  payable. 

2568.  Id.:  when  awarded. 
2559.  Id.;  how  awarded. 

2660.  Id.;  when  the  same  ae  in 

supreme  conrt. 

2661.  When    surrogate    to    llx 

amount  of  ooato. 


^ 
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§  S5GS.  Additional    allow.^nce  in       %  2565.  Fece  of  appraiser. 

settling  accounts.  2j66.  Id.;    other    officers,   and 

2568.  Allowance  upon  sale  of  witnesses. 

real  property.  2567.  Fees  of  the  surrogate. 

25S4.  Id.;   no  commiesions  al- 
lowed. 

§  2550.  The  final  determination  of  the  rights  of  the 
parties  to  a  special  proceeding  in  a  surrogate's  court,  is 
styled,  indifferently,  a  final  order,  or  a  decree. 

§  2661.  Each  decree,  whereby  an  account  is  judicially 
settled,  must  contain,  in  the  body  thereof,  a  summary  of 
the  account  as  settled  ;  or  must  refer  to  such  a  summary, 
which  must  be  recorded  in  the  same  book,  and  is  deemed 
a  part  of  the  decree. 

§  8668.  A  decree,  directing  payment  by  an  executor,  Jn^y'***' 
administrator,  or  testamentary  trustee,  to  a  creditor  of,  or  stateRep. 
a  person  interested  in,  the  estate  or  fund,  or  an  order,  per-  6B& 

mitting  a  judgment  creditor  to  issue  an  execution  agamst 
an  executor  or  administrator,  is,  except  upon  an  appeal 
therefrom,  conclusive  evidence  that  there  are  sufficient 
assets  in  his  hands,  to  satisfy  the  sum  which  the  decree 
directs  him  to  pay,  or  for  which  the  order  permits  the  exe- 
cution to  issue. 

§  8663.  Where  a  decree  directs  the  payment  of  a  sum  1  Dem.  17S. 
of  money  into  court,  or  to  one  or  more  persons  therein  desig- 
nated, the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
must,  upon  payment  of  his  fees,  furnish  to  any  person  ap- 
plying therefor,  one  or  more  transcripts,  duly  attested,  stat- 
ing all  the  particulars,  with  respect  to  the  decree,  which  are 
required  by  law  to  be  entered  in  the  clerk's  docket  book, 
where  a  judgment  for  a  sum  of  money  is  rendered  in  the 
supreme  court,  so  far  as  the  provisions  of  law,  directing 
such  entries,  are  applicable  to  such  a  decree.  £ach  ceunty 
clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  file  it,  and  docket  the 
decree  in  the  appropriate  docke!  -book,  kept  in  his  office, 
as  prescribed  by  law  for  docketing  a  judgment  of  the 
supreme  court.  The  docketing  of  ^uch  a  decree  has  the 
same  force  and  effect,  the  lien  thereof  may  be  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as 
if  it  was  such  a  judgment. 

§  2554.     lAm'd   1895,    amendment  to  take  effect  January  »  ^^g^^  (^^q. 
1, 1896.]    A  decree,    directing  the  payment  of  a  sum  of  lol.  Act. 
money  into  court,  or  to  one  or  more  parties,  maybe  enforced  1  Dem.  176. 
by  an  execution  againnt  the  property  of  the  party  directed  to  gT)ijJ*'^' 
mil ke  the  payment.     The  execution  must  be  issued  by  the 
snir  gate,  or  the  clerk  of  the  surrogate's  court,  under  the 
seal  of  the  court,  and  must  bo  made  returnable  to  the  court. 
In  all  other  respects,  the  provisions  of  this  act,  relating  to 
an  exeiution  against  the  property  of  a  judgment-debtor,  is- 
sued upon  a  judgment  of  the  supreme  couit,  and  the  pro- 
ceedings to  collect  it,  apply  to  au  execution  issued  from  the 
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snrrogata's  court  and  the  collection  thereof,  the  decree  beirg. 
for  that  purpose,  regarded  as  a  judgment;  except  that  the 
proceedingR  prescribed  in  title  twelfth  of  chapterseyenteenth 
of  this  net  if  founded  upon  such  a  decree  must  be  takt-n,  as 
if  the  decree  was  a  judgment  of  the  county  court,  or,  in  the 
city  of  New  York  of  the  supreme  court. 

1  Dem.  158.        §  2556.  In  either  of  the  following  cases,  a  decree  of  a 
Id.  84».  surrogate's  court,  directing  the  payment  of  money,  or  re- 

2  NY.  quiring  the  pjrformance  of  any  other  act,  may  be  enforced. 
S.aieRep.   by  serving  a  certified  copy  thereof  upon  the  party  against 

6:)5.  -whom  it  is  rendered,  or  the  officer  or  person  who  is  i  equired 
6  id^^is^'^*  thereby,  or  by  law,  to  obey  it ;  and  if  he  refuses  or  willfully 
13  cW.  Pro.   neglects  to  obey  it,  by  punishing  him  for  a  contempt  of 

?I*T*  1QK       court: 

29Abb  NC        ^'  ^^^^^^  ^^  Cannot  be  enforced  by  execution,  as  pre- 

Sfion.  '  ^    '   scribed  in  the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution  ; 
in  which  case,  the  part  or  parts,  which  cannot  be  so  en- 
forced, may  be  enforced  as  prescribed  in  this  section. 

8,  Where  an  execution,  issued  as  prescribed  in  the  last 
sectio:,  to  the  sheriff  of  the  surrogate's  county,  has  been 
returned  by  him  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator, 
guardian,  or  testamentary  trustee,  and  the  decree  relates  to 
the  fund  or  estate,  in  which  case  the  surrogate  may  enforce 
the  decree  as  prescribed  in  this  section,  either  without  is.^u- 
ing  an  execution,  or  after  the  return  of  an  execution,  as  he 
thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprison- 
ment, by  virtue  of  proceedings  to  punish  him  for  a  con- 
tempt, as  prescribed  in  this  section,  or  a  levy  upon  his  prop- 
erty by  virtue  of  an  execution,  issued  as  prescril  cd  in  the 
last  section,  docs  not  bar,  suspend,  or  otherwise  affect  an 
action  against  the  sureties  in  liis  official  bond. 

6  Dem.  299.  §2556.  A  direction  of  a  surrogate's  court,  made  or 
entered  in  writing,  and  not  included  in  a  decree,  U  styled 
an  order.  It  may  be  enforced  in  like  manner  as  a  similar 
order,  made  by  the  supreme  court  in  an  action  ;  and  the 
costs  are  the  same  as  upon  such  an  order,  and  may  be  col- 
lected in  like  manner. 

4Redf  3^5.  §  8557.  Except  where  special  provision  is  otherwise 
5  If  I.  480.'  made  by  law,  costs,  awarded  by  a  decree,  may  be  maMe 
5  Dem.  272.  payable  by  the  party  personally,  or  out  of  the  estate,  or 
fund,  as  Justice  requires ;  but  costs,  other  than  actual  ex- 
penses, cannot  be  awarded  to  be  paid  out  of  an  estate  or 
fund  which  is  less  than  one  thousand  dollars  in  amount  or 
value, 

BRedf.  110.  §  S558.  [Am'd  1881.]  The  award  of  costs  in  a  decree. 

Id.  836.  is  in  the  discretion  of  the  surrogate,  except  in  one  of  the 

mi/4?o^  following  cases : 

28  Abb.  N.  1.  Where  special  directions,   resj^ecting   the  award  of 

C.876. 


^ 
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costs,  are  contained  in  a  judgment  or  order,  made  upon  an 
appeal  from  the  surrogate's  determination,  or  upon  a 
motion  for  a  new  trial  of  questions  of  fact  tried  by  a  jury  ; 
in  either  of  which  cases,  costs  must  be  awarded  according 
to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury ;  in 
which  case,  unless  it  is  within  the  f  oregoing^subdiyision,  the 
decree  must  award  costs  to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  applica-  1  Dem.  88s. 
tion  for  probate,  or  revocation  of  probate  of  a  will,  costs,  J7  ^^'  ^' 
payable  out  of  the  estate  or  otherwise,  shall  not  be  awarded 

to  an  unsuccessful  contestant  of  the  will,  unless  he  is  a 
special  guardian  for  an  infant,  appointed  by  the  surrogate, 
or  is  named  as  an  executor  in  a  paper  propounded  bv  him, 
in  good  faith,  as  the  last  will  of  the  decedent ;  but  tne  sur- 
rogate may  order  a  copy  of  the  stenographer's  minutes  to 
be  furnished  to  the  contestant's  counsel,  and  charge  the 
expense  thereof  to  the  estate  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

§  2669.  Costs,  when  awarded  by  a  decree,  include  all  i>7  ^^/^.  t>?l 
disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  supreme  court.    The  sum 
allowed  for  costs  must  be  fixed  by  the.  surrogate,  and  in- 
serted in  the  decree, 

§  2560.  Where  a  question  of  fact  has  been  tried  by  a 
jury,  the  costs,  awarded  against  the  unsuccessful  party,  are 
the  same  as  the  taxable  costs  of  an  action  in  the  supreme 
court.  The  costs  of  an  appeal,  where  they  are  awarded  in 
-a  surrogate's  court,  are  the  same  as  if  they  were  awarded  in 
the  supreme  comt. 

§2561.  In  a  case  other  than  one  of  those  specified  in  0  Abb.  N. 

the  last  section,  the  surrogate,  upon  rendering  a  decree,  ^J'Sj 

may,  in  his  discretion,  fix  such  a  sum,  to  be  allowed  as  iDem.ai:. 

costs,  in  addition  to  the  disbursements,  as  he  deems  reason-  2  civ.  Pro. 

able,  not  exceeding,  where  there  has  not  been  a  contest,  j^ 

twenty-five  dollars.or  where  there  has  been  a  contest,  seventy  ^  Abb.  N. 

dollars  ;  and,  in  addition  thereto,  where  a  trial  or  hearing  c.  889. 

upon  the  merits  before  the  surrogate  necessarily  occupies  }?l?^'^- 

more  than  two  days,  ten  dollars  for  each  additional  day  ;  jg  |J"^  ^^ 
and  where  a  motion  for  a  new  trial  is  made  before  the  sur-  state  Rep. 
rogate.  if  it  is  granted,  seventy  dollars  ;  if  it  is  denied,  '^^' 

forty  dollars. 

^  §2562.  [Am'd  ISSl.]  In  addition  to  the  sum  specified  9Abb.N.c. 
in  the  last  two  sections,  the  surrogate  may,  in  his  discretion,   5'^^^  3^ 
allow  to  an  executor,  administrator,  guardian,  or  testameo-  2  Civ.  Pro. 
tary  trustee,  upon  a  judicial  settlement  of  his  account  or  on   ifl8. 
an  intermediate  accounting  required  by  the  surrogate,  such   *  ^®™*  ^^'^' 
a  sum,  as  the  surrogate  deems  reasonable,  for  his  counsel 
fees  and  other  expenses,  not  exceeding  ten  dollars,  for  each 
day  occupied  in  the  triad,  and  necessarily  occupied  in  pre- 
paring his  account  for  settlement,  and  otherwise  preparing 
for  the  trial. 


im 
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aiAbb.N.O. 

111. 

145N.T.M0: 


1  Conn.  864.  §  2668.  Upon  the  disposition  of  real  property  of  a 
decedent,  as  prescribed  in  title  fifth  of  this  chapter,  the 
executor,  administrator  or  freeholder,  disposing  of  the 
property,  must  be  allowed  by  the  surrogate,  out  of  the  pro- 
ceeds of  the  sale  brought  into  court,  his  expenses  ;  and  he 
may  be  allowed,  out  of  the  proceeds,  a  reasonable  sum  for 
his  own  services,  not  exceeding  five  dollars  for  each  day, 
actually  and  necessarily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necessary  services  of  his  attorney  and 
counsel  therein. 

§  2664.  The  allowances,  specified  in  the  last  section, 
are  in  lieu  of  commissions. 

§  2565.  An  appraiser  is  entitled,  in  addition  to  his  actual 
expenses,  to  a  sum,  to  be  fixed  by  the  surrogate,  not  exceed- 
ing five  dollars  for  each  day,  actually  and  necessarily  occu- 
pied by  him,  in  making  the  appraisal  or  inventory.  The 
number  of  days'  services,  and  the  expenses,  if  any,  must  be 
proved  by  the  affidavit  of  the  appraiser  ;  and  the  sums  pay- 
able therefor  taxed  by  the  surrogate,  and  paid  by  the  ex- 
ecutor or  administrator. 

IBtm.  94A  §  2566.  Each  other  officer,  including  a  referee,  and 
siAbb.N.O.  each  witness,  is  entitled  to  the  same  fees,  for  his  services 
^^®*  and  for  travelling,  as  he  is  allowed  for  like  services  in  the 

supreme  court. 

§  2567.  A  surrogate  shall  not  charge  or  receive  any  fee, 
except  as  follows : 

1.  Where  in  a  case  prescribed  by  law,  or  in  any  other 
case,  upon  the  application  of  a  party,  he  goes  to  a  place, 
other  than  his  omce,  or  the  court  room  where  he  is  required 
to  hold  court,  in  order  to  take  testimony,  he  may  charge, 
and  receive  to  his  own  use,  ten  cents  for  each  mile  forgoing, 
and  the  same  sum  for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county, 
for  a  copy  of  a  paper,  ten  cents  for  each  folio,  except  where 
the  boaiii  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use ;  and  in  that  case,  his  clerk  may  charge 
and  receive  the  same  fee. 

ARTICLE  FOURTH, 
Appeal. 


§  2566.  When  party  may  appeal. 
2&60.  When  percion  not  a  party 
may  appeal. 

2570.  Appeal ;  to  what  coart  it 

may  be  taken. 

2571.  Intermediate  order;  how 

reviewed. 

2572.  Time  to  appeal. 

2578.  Who  most  be  made  par- 
ties. 

2574.  Appeal;  how  taken. 

•676.  Certain  proyiaions  of  chap- 
ter 12  made  applicable. 


§  2576.  Appeal  may  be  on  the  law 
or  the  facta  ;  case  to  be 
made,  etc. 

Security  to  perfect  appeal. 

Id. ;  where  decree  la  for 
money  or  deliveiy  of 
property,  etc. 

Security  to  Btay  proceed- 
ings in  case  of  commit* 
ment. 

2580.  Amount  of  undertaking; 
how  fixed. 

2581.  Bequisiteeof  nndertakii^. 


2577. 
2578. 


2579. 
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$  2582.  Decree  for  probate,  etc. ;  §  2586.  Power  of  appellate  conrt ; 

how  far  Buepenaed  by  further  testimony, 

appeal.  2587.  Judgment  or  order  upon 

2583.  Decree  revoking  probate,  appeal. 

etc. ;  not  stayed.  2588.  Award  of  jury  trial  upon 

2584.  Perfected  appeal  stays  pro-  reversal   in    probate 

ceedings  in  other  cases.  cases. 

2585.  Appeal,  where  heard ;  pro-  2589.  Costs  of  appeal. 

ceedings  thereupon. 

§  2568.  Any  party  aggrieved  may  appeal  from  a  decree  4  Dem.  227. 
or  an  order  of  a  surrogate's  court,  in  a  case  prescribed  in  this 
article,  except  where  the  decree  or  order  of  which  he  com- 
plains was  rendered  or  made  upon  his  default. 

§  S669.  A  creditor  of.  or  a  person  interested  in,  the 
estate  or  fund  affected  by  the  decree  or  order,  who  was  not 
a  party  to  the  special  proceeding,  but  was  entitled  by  law  to 
be  heard  therein,  upon  his  application ;  or  who  has  ac- 
quired, since  the  decree  or  order  was  made,  a  right  or  in- 
terest which  would  have  entitled  him  to  be  heard,  if  it  had 
been  previously  acquired  ;  may  intervene  and  appeal,  as 
prescribed  in  this  article.  The  facts,  which  entitle  such  a 
person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

§2570,     [Am^d  1895,  amendment  to  take  effect  January  1,  145N.Y.640. 
1896.]    An  appeal  to  the  appellate  division  of  the  supreme  " 
court  may  be  taken  from  a  decree  of  a  surrogate's  court,  or 
from  an  order  affecting  a  substantial  right,  made  by  a  sur- 
rogate, or  by  a  surrogate's  court  in  a  special  proceeding. 

§  2671.  An  appeal,  taken  from  a  decree,  brings  up  for 
review  each  intermediate  order,  which  is  specified  in  the 
notice  of  appeal,  and  necessarily  affected  the  decree,  and 
which  has  not  already  been  reviewed  by  the  appellate  court, 
upon  a  separate  appeal  taken  from  that  order. 

§  26 72.  An  appeal  by  a  party  must  be  taken  within 
thirty  days  after  the  service,  upon  the  appellant,  or  upon 
the  attorney,  if  any,  who  appeared  for  him  in  the  surrogate's 
court,  of  a  copy  of  the  decree  or  order  from  which  the 
appeal  is  taken,  and  a  written  notice  of  th3  entry  thereof. 
An  appeal  by  a  person  who  w^as  not  a  party,  taken  as  pre- 
scribed in  this  article,  must  be  taken  wit}iin  three  months 
after  the  entry  of  the  decree  or  order,  unless  the  appellant's 
title  was  acquired  by  means  of  an  assignment  or  conveyance 
from  a  partj ;  in  which  case,  the  appeal  must  be  taken 
within  the  tmie  limited  for  the  taking  thereof  by  the  assignor 
or  grantor 

§  2578.  Each  party  to  the  special  proceeding  in  the  20N.  Y. 
surrogate's  court,  and  each  person  not  a  party,  who  has,  or  State  itop. 
claims  to  have,  in  the  subject-matter  of  the  decree  or  order, 
a  right  or  interest,  which  is  directly  affected  thereby,  and 
which  appears  upon  the  face  of  the  papers  presented  in  the 
surrogate's  court,  or  has  become  manifest  in  the  course  of 
the  proceedings  taken  therein,  must  be  made  a  party  to  the 
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appeal.    A  person  not  a  party,  but  who  must  be  made  a 
\  party,  as  prescribed  in  this  section,  may  be  brought  in  by 

an  order  of  the  appellate  court,  made  after  the  appeal  is 
taken  ;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence.  The  appellate  court  may  prescribe  the  mode  of 
brining  in  such  a  person,  by  publication,  by  personal 
service,  or  otherwise.  But  this  section  does  not  require  a 
person  interested,  but  not  a  party,  to  be  brought  in,  if  he 
was  legally  represented,  or  was  duly  cited  in  the  court  be- 
low. 

136  N.T.  416.  §  2574.  An  appeal  must  be  taken  by  the  service,  within 
the  State,  upon  each  party  to  the  special  proceeding,  other 
that  the  appellant,  and  upon  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  of  a  written  notice,  referring  to  the 
decree  or  order  appealed  from,  and  stating  that  the  appel- 
lant appeals  from  the  same,  or  from  a  specified  part  thereof. 
Where  a  party  to  the  special  proceeding  in  the  court  below 
appeared  in  person,  the  notice  of  appeal  must  be  person- 
ally served  upon  him  ;  where  he  appeared  by  an  attorney,  it 
must  be  served  personally,  either  upon  him  or  upon  his  at 
torney.  Where  a  party,  who  was  duly  cited,  did  not  appear 
in  the  surrogate's  court,  notice  of  appeal  must  be  served 
upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county ;  otherwise  it  may  be  served  by 
depositing  it,  indorsed  with  a  direction  to  the  party,  with 
the  surrogate,  or  the  clerk  of  the  surrogate's  court.  Where 
a  person  to  be  served  cannot,  with  due  diligence,  be  found, 
to  make  personal  service  upon  him,  as  prescribed  in  this 
section,  the  surrogate,  or  a  justice  of  the  supreme  court, 
may,  by  order,  prescribe  such  a  mode  of   service  as  he 

»  thinks  proper  ;  and  service  in  that  mode  has  the  same  effect 

as  personal  service. 

§  2575.  The  provisions  of  the  following  sections  of  this 
act,  to  wit :  sections  one  thousand  two  hundred  and  ninety- 
five,  one  thousand  two  hundred  and  ninety-seven,  one 
thousand  two  hundred  and  ninety-eight,  one  thousand  two 
hundred  and  ninety-nine,  one  thousand  three  hundred  and 
three,  and  one  thousand  three  hundred  and  five  to  <»ie 
thousand  three  hundred  and  nine,  both  inclusive,  apply  to 
an  appeal  taken  as  prescribed  in  this  article. 

^  Him,  200.       §  2676.  The  appeal  may  be  taken  upon  questions  of 

IMNY  170    ^^^*  ^^  upon  the  facts,  or  upon  both.    If  it  is  taken  from  a 

136  Id.  ii3.  *   decree  rendered  upon  the  trial,  by  the  surrogate,  of  an  issue 

of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and  settled 

by  the  surrogate,  as  prescribed  by  law,  for  the  making  and 

settling  of  a  case  upon  an  appeal  in  an  action. 

11  Civ.  Pro.       §  2577.  To  render  a  notice  of  appeal  effectual  for  any 
**•  purpose,  except  in  a  case  specified  in  the  next  section,  or 

where  it  is  specially  prescribed  by  law,  that  security  is  not 
necessary  to  perfect  the  appeal,  the  appellant  must  give  a 
written  undertaking,  with  at  least  two  sureties,  to  the  effect 
that  the  appellant  will  pay  all  costs  and  damages  whidunAj 
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be  awarded  against  him  upon  the  appeal,  not  exceeding  two 
hundred  and  fifty  dollars. 

§  2678.  [Am*d  1882.]  Notice  of  appeal  by  an  executor,  11  Cir.  Plu 
administrator,  testamentary  trustee,  guardian,  or  other  per-  ®* 
son  appointed  by  the  surrogate's  court,  from  a  decree  di- 
recting him  to  pay  or  distribute  money,  or  to  deposit 
money  in  a  bank  or  trust  company,  or  to  deliver  property ; 
or  by  an  executor  or  administrator  from  an  order,  grantmg 
leave  to  issue  an  execution  against  him,  as  prescribed  in 
section  eighteen  hundred  and  twenty-five  of  this  act,  does 
not  stay  the  execution  of  the  decr^  appealed  from  unless 
the  appellant  gives  an  undertaking,  with  at  least  two  sure- 
ties, in  a  sum  therein  specified,  to  the  effect  tJiat  if  the  de- 
cree or  order,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
is  dismissed,  the  appellant  will  pay  all  costs  and  damages* 
which  may  be  awared  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires  will  deposit  or  distribute  the  money  or  de- 
liver the  property,  so  directed  to  be  deposited,  distributed, 
or  delivered,  or  the  part  thereof  as  to  which  the  decree  or 
order  is  confirmed. 

§  2579.  An  appeal  from  a  decree  or  an  order,  directing 
the  commitment  of  an  executor,  administrator,  testamen-  ' 

tary  trustee,  guardian,  or  other  person  appointed  by  the 
surrogate's  court,  or  an  attorney  or  counsel  employed  tiiere- 
in,  for  disobedience  to  a  direction  of  the  surrogate,  or  for 
neglect  of  duty  ;  or  directing  the  commitment  of  a  person 
refusing  to  obey  a  subpoena,  or  to  testify,  when  required 
according  to  law  ;  does  not  stay  the  execution  of  the  decree 
or  order  appealed  from,  imless  the  appellant  gives  an  nnd^- 
taking,  with  at  least  two  sureties,  in  a  sum  therein  specified, 
to  the  effect  that,  if  the  decree  or  order  appealed  from,  or 
any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or 
dismissal,  surrender  himself,  in  obedience  to  the  decree  or 
order,  to  the  custody  of  the  sheriff  of  the  county,  wherein 
he  was  directed  to  be  committed.  If  the  undertaking  is 
broken,  it  may  be  prosecuted  in  the  same  manner,  and  witli 
the  same  effect,  as  an  administrator's  official  bond ;  and  the 
proceeds  of  the  action  must  be  paid  or  distributed,  as  di* 
rected  by  the  surrogate,  to  or  am  on  s:  the  perspns  aggrieved, 
to  the  extent  of  the  pecuniary  injuries  sustained  by  them ; 
and  the  balance,  if  any,  must  be  paid  into  the  county 
treasury. 

g  2680.  The  sum  specified  in  an  undertaking,  executed 
as  prescribed  in  either  of  the  last  two  sections,  must,  where 
the  appeal  is  taken  from  a  decree  directing  the  payment, 
depositing,  or  distribution  of  money,  be  not  less  than  twice 
the  sum  directed  to  be  paid,  deposited,  or  distributed. 
Where  the  appeal  is  taken  from  an  order  granting  leave  to 
issue  an  execution,  it  must  be  not  less  than  twice  the  sum, 
V>  collect  which  th^  execution  may  issue,    In  every  other 
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case,  it  must  be  fixed  by  the  surrogate,  or  by  a  Judge  of 
the  appellate  court,  who  may  require  proof,  by  afiSdavit, 
of  the  value  of  any  property,  or  of  such  other  facts  as  he 
deems  proper.  The  respondent  may  apply  to  the  appellate 
court,  upon  notice,  for  an  order  requiring  the  appellant  to 
increase  the  sum  so  fixed.  If  such  an  order  is  granted,  and 
the  appellant  makes  default  in  giving  the  new  imdertaking, 
the  appeal  ma}'  be  dismissed  or  the  stay  dissolved,  as  the 
case  requires. 

?8  Abb.  N.       §  2581  •  An  undertaking,  given  as  prescribed  in  the  last 
C.  428.  fo,ir  sections,  must  be  to  the  people  of  the  State  ;  must 

contain  the  name  and  residence  of  each  of  the  sureties 
thereto  ;  must  be  approved  by  the  surrogate  or  a  judge  of 
the  appellate  court ;  and  must  be  filed  in  the  surrogate's 
office.  Except  as  otherwise  specially  prescribed,  the  filing 
of  a  proper  undertaking,  and  service  of  the  notice  of  appeal, 
perfect  the  appeal.  The  surrogate  may,  at  any  time,  in 
his  discretion,  make  an  order,  authorizing  any  person  ag- 
grieved to  bring  an  action  upon  the  undertaking,  in  his 
own  name,  or  in  the  name  of  the  people.  Where  it  is 
brought  in  the  name  of  the  people,  the  damages  collected 
must  be  paid  over  to  the  surrogate,  and  distributed  by  him, 
as  justice  requires, 

4 Bern. 45a  §  2682.  [Arnd  1881.]  An  appeal  from  a  decree  of  a 
6  Id.  228.  surrogate,  admitting  a  will  to  probate,  or  granting  letters 
testamentary,  or  letters  of  administration,  does  not  stay  the 
issuing  of  letters,  where,  in  the  opinion  of  the  surrogate, 
manifested  by  an  order,  the  preservation  of  the  estate 
requires  that  the  letters  should  issue.  Letters  so  issued 
confer  upon  the  person  named  therein  all  the  powers  and 
authority,  and  subject  him  to  all  the  duties  and  liabilities 
of  an  executor  or  administrator  in  an  ordinary  case,  except 
that  they  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a 
legacv,  or  distribute  the  unbequeathed  property  of  the 
decedent,  until  after  the  final  termination  of  the  appeal ; 
and  in  case  letters  shall  have  been  issued  before  such  appeal 
the  executor  or  administrator,  on  a  like  order  of  the  sur- 
rogate, may  exercise  the  powers  and  authority,  subject  to 
the  duties,  liabilities  and  exceptions  above  provided. 
U  Hun.  269.  g  2588.  An  appeal  from  a  decree  revoking  the  probate 
of  a  will,  or  revoking  letters  testamentary,  letters  of  ad- 
ministration, or  letters  of  guardianship  ;  or  from  a  decree 
or  an  order,  suspending  an  executor,  administrator,  or 
guardian,  or  removing  or  suspending  a  testamentary  trustee, 
or  a  freeholder,  appointed  to  execute  a  decree,  as  pre- 
scribed in  title  fifth  of  this  chapter,  or  appointing  a  temp- 
orary administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
from. 

p  2584.  Except  as  otherwise  expressly  prescribed  in  thi? 
article,  a  perfected  appeal  has  the  effect,  as  a  stay  of  th« 
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proceediDgs  to  enforce  the  decree  or  order  appealed  from, 
prescribed  in  section  one  thousand  three  hundered  and  ten 
of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

§  2585«  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.  J  In  the  appellate  division  of  the  supreme  court  the 
order  made  upon  an  appe  d  from  a  decree  ^r  an  order  of  a 
surrogate's  court  must  be  entered  with  the  clerk  of  the  ap- 
pellate division,  and  a  certified  copy  thereof  anuexed  to  the 
papers  transmitted  from  the  oonrt  below  upon  which  the 
appeal  was  heard,  must  be  transmitted  to  the  court,  from 
n^ch  the  appeal  was  taken,  and  the  court  below  sball  enter 
the  judppneot  or  order  necessary  to  carry  the  determination 
of  the  appellate  division  into  effect. 

§  2686.  Where  an  appeal  is  taken  upon  the  facts,  the  87N.T.  RU 
appellate  court  has  the  same  power  to  decide  the  questions  ?^£^  ^7 
of  fact,  which  tlie  surrogate  had ;  and  it  may,  in  its  discre-  ^^n.y.ito. 
tion,  receive  further  testimony  or  documentary  evidence, 
and  appoint  a  referee. 

§  8687.  The  appellate  court  may  reverse,  affirm,  or  133N.t.ito. 
modify  the  decree  or  order  appealed  from,  and  each  inter- 
mediate order,  specified  in  the  notice  of  appeal,  which  it  is 
authorized  by  law  to  review,  and  as  to  any  or  all  of  the 
parties ;  and  it  may,  if  necessary  or  proper,  grant  a  new 
trial  or  hearing.  The  decree  or  order  appealed  from  may 
be  enforced,  or  restitution  may  be  awarded,  as  the  case  re- 
quires, as  prescribed  in  title  first  of  chapter  twelfth  of  this 
act,  with  respect  to  an  appeal  from  a  judgment. 

S2o88«     [Am^d  1895,  ainmdmerd  to  take  effect  January  1,   $  i  08,  Con- 
1896.]    Where  the  reversal  or  modification  of  a  decree  by  tL  e  *2^-J^^*: 
appellate  court  is  founded  upon  a  question  of  fac^,   the  ap-  iJg  g^ 
pellate  court  must,  if  the  appeal  was  taken  from  a  decree  s  ■§[  y.  ' 
made  upon  a  petition  to  admit  a  will  to  probate,  or  to  revoke     State  Rep. 
the  probate  of  a  will,  make  an  order,  directing  the  trial*  by  a  ^^^ 

jury,  of  the  material  (^^uestions  of  fact,  arising  upon  the  is-  gj!^^^  jj^, 
sues  bet«  een  the  parties.    Such  nn  order  must  stat'%  dis-  844! 

tinctly  and  plainly,  the  questions  of  fact  to  be  tried,  and  itON.Y278. 
must  direct  the  trial  to  take  place,  either  at  a  trial  term  of  ^  gJJiteRep 
the  supreme  court  specified  in  the  order;  or  in  the  county  ^[ 

court  of  the  county  of  the  surrogate.  After  the  trial,  a  new 
trial  may  be  granted,  as  prescribed  in  section  two  thousand 
five  hundred  and  forty-eight  of  this  act. 

§  2589.  The  appellate  court  may  award  to  the  success-  i  Dem.  24flL 
ful  party  thecostsof  the  appeal ;  or  it  may  direct  that  they 
abide  the  event  of  a  new  trial,  or  of  the  subsequent  pro- 
ceedings in  the  surrogate's  court.  In  either  case,  the  costs 
may  be  made  payable  out  of  the  estate  or  fund,  or  person- 
ally by  the  unsuccessful  party,  as  directed  by  the  appel- 
late conn  ;  or,  if  such  a  direction  is  not  given,  as  directed 
by  the  surrogate, 
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ARTICLE  FIFTH. 

Provisions  relating  generally  to  Letters  ;  and 
generally  to  executors,  administrators,  guard- 
IANS, AND  Testamentary  Trustees. 


%  2500.    Keqnieities  of  letters. 

2591.  Their  effect. 

2592.  Priority  amyng  different 

letters. 

%93.  Time,  how  reckoned  up- 
on successive  letters. 

^94.  Official  oaths  of  execu- 
tors, etc. 

2605.  Deposit  of  securities  to 
reduce  penalty  of  bond. 

2S96.  Sureties  liable  for  money, 
etc.,  received  in  another 
capacity.    . 

2697.  When  new  bond  or  new 
sureties  may  be  re- 
quired. 

2696.  Id.;  how  principal  may 
be  required  to  give  a 
new  bond,  etc. 

2599.  Decree  revoking  letters 
for  failure  to  give  new 
bond. 

2800.  Sureties  may  apply  to  be 
released  as  to  future 
breaches. 


§2601. 
2602. 


2608. 

2604. 
2605. 


2606 


.2607. 
2606. 
2609. 


2610. 


Release  of  old  saretiee  <m 
the  giving  of  new. 

Surrogate  may  direct  as 
to  custody,  where  co- 
executors,  etc.,  disagree. 

Effect  and  contents  ot 
decree  revoking  letters. 

The  last  section  qaalified. 

Successor  may  be  ap- 
pointed, and  may  com- 
pel accounting;  etc 
Accounting  by  executor, 
etc.,  of  deceased  ex- 
ecutor. 

When  bond  may  be  pros- 
ecuted. 

Successor  may  pros- 
ecute official  bond. 

Action  on  official  bond 
when  no  sncceaaor  ap- 
pointed. 

Application  of  thiH  arti- 
cle to  executors,  etc, 
heretofore  appointed. 


§  2590.  Letters  testameDtary,  let^rs  of  adminstration, 
and  letters  of  guardianship  must  be  in  the  name  of  the 
people  of  the  State.  Where  they  are  granted  by  a  surro- 
gate, or  by  an  officor  or  person  appointed  by  the  board  of 
super^risors.  temporarily  acting  as  surrogate,  they  must  be 
tested  in  the  name  of  the  officer  granting  them,  signed  by 
him,  or  by  the  clerk  of  the  surragate's  court,  ana  s^ed 
with  the  seal  of  the  surrogate'^  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the 
name  of  the  judge  holding  the  court,  signed  by  the  derk 
thereof,  and  sealed  with  lis  seal. 

§  2591.  Subject  to  the  provisions  of  the  next  section, 
▼egulating  the  priority  among  different  letters,  letters  testa- 
mentary, letters  of  administration,  and  letters  of  £:uardJan- 
ship,  granted  by  a  court  or  officer,  having  jurisdiction  to 
grant  them,  as  prescribed  in  this  chapter,  are  conclusive 
evidence  of  the  authority  of  the  persons  to  whom  they  are 
granted,  until  the  decree  granting  them  is  reversed  upon 
appeal,  or  the  letters  are  revoked,  ad  prescribed  in  this 
chapter. 

§  2592.  The  person  or  persons,  to  whom  letters  testa- 
mentary, or  letters  of  administration  are  first  issued,  from 
a  surrogate's  court  having  jurisdiction  to  issue  them,  as 
prescribed  in  article  first  of  title  first  of  this  chapter,  have 
sole  and  exchisive  authority,  as  executors  or  admmistraiors, 
pursuant  to  the  letters,  until  the  letters  are  revoked,  as 
prescribed  by  law ;  and  they  are  entitled  to  demand  and 
r^over  from  any  persou,  to  whom  letters  upon  th«  same 
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festate  are  afterwards  issued,  bj  any  other  surrogate's  court, 
the  decedent's  property  in  his  hand'^.  But  the  acts  of  a 
J)erson,  to  whom  letters  were  afterwards  issued,  done  in 
good  faith,  before  notice  of  the  letters  first  issued,  are 
valid  ;  and  an  action  or  special  proceeding,  commenced  by 
him,  may  be  continued  by  and  in  the  name  of  the  person 
or  persons  to  whom  the  letters  were  first  issued. 

§  2698.  Where  it  is  prescribed  by  law,  that  an  act, 
with  respect  to  the  estate  of  a  decedent,  must  or  may  be 
done  within  a  specified  time  after  letters  tetamentary  or 
letters  of  administration  are  issued,  and  successive  or  sup- 
plementary letters  are  issued  upon  the  same  estate,  the 
time  so  specified  must  be  reckoned  from  the  issuing  of  the 
first  letters,  except  in  a  casewwhere  it  is  otherwise  specially 
prescribed  by  law ;  or  where  the  first  or  any  subsequent 
letters  are  revoked,  as  prescribed  in  section  two  thousand 
six  hundred  and  eighty-four  of  this  act,  or  by  reason  of  the 
want  of  power  in  the  surrogate's  court,  to  issue  the  same, 
for  any  cause. 

§  2694.  The  official  oath  or  affirmation  of  an  executor,  8  Mise.  142. 
administrator,  or  guardian,  to  the  effect  that  he  will  well, 
faithfully,  and  honestly  discharge  the  duties  of  his  office, 
describing  it,  must  be  filed  with  the  surrogate,  before  let- 
ters are  issued  to  him.  The  oath  may  be  taken  before  any 
officer,  within  or  without  the  State,  who  is  authorized  to 
take  an  affidavit,  to  be  used  in  the  supreme  court.  Where 
it  is  taken  without  the  State,  it  must  be  certified  as  required 
by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court. 

§  8595.  M772'(2 1885.]  In  a  case  where  a  bond,  or  new 
sureties  to  a  bond,  may  be  required  by  a  surrogate  from  an 
executor,  administrator,  guardian,  or  other  trustee,  if  the 
value  of  the  estate  or  fund  is  so  great  that  the  surrogate 
deems  it  expedient  to  require  security  in  the  full  amount 
prescribed  by  law,  he  may  direct  that  any  securities  for 
the  payment  of  money  Delonging  to  the  estate  or  fund 
be  deposited  with  him,  to  be  delivered  to  the  county 
treasurer,  or  be  deposited  subject  to  the  order  of  the  trus- 
tee, countersigned  by  the  surrogate,  with  a  trust  com- 
pany duly  authorized  by  law  to  receive  the  same. 
After  such  a  deposit  has  been  made,  the  surrogate  may  fix 
the  amount  of  the  bond  with  respect  to  the  value  of  the 
remainder  only  of  the  estate  or  fund.  A  security  thus 
deposited  shall  not  be  withdrawn  from  the  custody  of  the 
county  treasurer  or  trust  company,  and  no  person  other 
than  the  county  treasurer  or  the  proper  officer  of  the  trust 
company  shall  receive  or  collect  any  of  the  principal  or 
interest  secured  thereby  without  the  special  order  of  the 
surrogate  entered  in  the  appropriate  book.  Such  an  order 
can  be  made  in  favor  of  the  trustee  appointed,  only  where 
an  additional  bond  has  been  given  by  him,  or  upon  proof 
Uiat  the  estate  or  fund  has  been  so  reduced  by  payments  or 
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otherwise/that  the  penalty  of  the  bond  originally  given 
will  be  sufficient  in  amount  to  satisfy  the  provisions  of  law 
relating  to  the  penalty  thereof,  if  the  security  so  withdrawn 
is  also  rf3ckoned  in  the  estate  or  fund. 

§  2596.  A  person  to  whom  letters  are  issued,  is  liable 
for  money  or  other  personal  property  of  the  estate,  which 
was  in  his  hands,  or  under  his  control,  when  his  letters 
were  issued ;  in  whatever  capacity  it  was  received  by  him, 
or  came  under  his  control.  Where  it  was  received  by  him, 
or  came  under  his  control,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action 
to  recover  the  money,  or  damages  for  failure  to  deliver  the 
property,  may  be  maintained  upon  both  official  bonds ;  but, 
as  between  the  sureties  upon  •the  official  bond  given  upon 
the  prior  letters,  and  those  upon  the  official  bond  given 
upon  the  subsequent  letters,  the  latter  are  liable  over  to  the 
former. 

§  2697.  Any  person,  interested  in  the  estate  or  fimd, 
may  present  to  the  surrogate's  court  a  written  petition,  duly 
venfied,  setting  forth  that  a  surety  in  a  bond,  taken  as 
prescribed  in  this  chapter,  is  insufficient,  or  has  removed, 
or  is  about  to  remove,  from  the  State,  or  that  the  bond  is 
inadequate  in  amount ;  and  praying  that  the  principal  in 
the  bond  may  be  required  to  give  a  new  bond,  in  a  larger 
penalty,  or  new  or  additional  sureties,  as  the  case  requires ; 
or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked. 
Where  the  bond  so  taken  is  that  of  a  guardian,  the  petition 
may  also  be  presented  by  any  relative  of  the  infant.  When 
the  bond  is  that  of  an  executor  or  administrator,  the  petiticm 
may  also  be  presented  by  any  creditor  of  the  decedent.  If 
it  appears  to  the  surrogate,  that  there  is  reason  to  believe 
that  the  allegations  of  the  petition  are  true,  he  must  cite 
the  principal  in  the  bond  to  show  cause,  why  the  prayer 
of  the  petition  should  not  be  granted. 

§  2698.  Upon  the  return  of  a  citation,  issued  as  prescribed 
in  the  last  section,  the  surrogate  must  hear  the  allegations 
and  proofs  of  the  parties  ;  and  if  the  objections,  or  any  of 
them,  are  found  to  be  valid,  he  must  make  an  order,  re- 
quiring the  principal  in  the  bond  to  give  new  or  additional 
sureties,  or  a  new  bond  in  a  larger  penalty,  as  the  case 
requires,  within  such  a  reasonable  time,  not  exceeding  five 
days,  as  the  surrogate  fixes ;  and  directing  that,  in  default 
thereof,  his  letters  be  revoked. 

§  2599.  If  a  bond  with  new  or  additional  sureties,  or 
in  a  larger  penalty,  is  approved  and  filed  in  the  surrogate's 
office,  as  required  by  such  an  order,  the  surrogate  must 
make  a  decree,  dismissing  the  proceedings,  upon  such  terma» 
as  to  costs,  as  justice  requires ;  otherwise,  he  must  make  a 
decree,  removing  the  delinquent  from  office,  and  revoking 
the  letters  issued  to  him. 
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§  2600.  Any  or  all  of  the  Bureties  in  a  bond,  taken  as  2Tkau»L 
prescribed  in  this  chapter,  may  present  a  petition  to  the 
surrogates's  court,  praying  to  be  released  from  responsibility, 
on  account  of  any  future  breach  of  the  condition  of  the 
bond  ;  and  that  the  principal  in  the  bond  may  be  cited  to 
show  cause,  why  he  should  not  give  new  sureties.  The 
surrogate  must  thereupon  issue  a  citation  accordingly. 

§  2601.  Upon  the  return  of  a  citation,  issued  as  pre- 
scribed in  the  last  section,  if  the  principal  in  the  bond  files 
in  the  surrogate's  office  a  bond  in  the  usual  form,  with  new 
sureties  to  the  satisfaction  of  the  surrogate,  then  or  within 
such  a  reasonable  time,  not  exceeding  five  days,  as  the 
surrogate  fixes,  the  surrogate  must  make  a  decree,  releasing 
the  petitioner  from  liability  upon  the  bond  for  any  subse- 
quent act  or  default  of  the  principal ;  otherwise  he  must 
make  a  decree,  revoking  the  delinquent's  letters. 

§  2602.  Where  two  or  more  co-executors  or  co-admin-  1»  Abb.  N. 
istrators  disagree,  respecting  the  custody  of  money  or  other  ^'  *^^' 
property  of  the  estate;  or  two  or  more  testamentary 
trustees  or  guardians  of  the  property  disagree,  respecting 
the  custody  of  money  or  other  property,  belonging  to  a 
fund  or  an  estate  which  is  committed  to  their  joint  charge ; 
the  surrogate  may,  upon  the  application  of  either  of  them, 
or  of  a  creditor  or  person  interested  in  the  estate,  and  proof, 
by  affidavit,  of  the  facts,  make  an  order,  requiring  them  to 
show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  sur- 
rogate may,  in  his  discretion,  make  an  order,  directing 
that  any  property  of  the  estate  or  fund  be  deposited  in  a 
safe  place,  in  the  joint  custody  of  the  executors,  adminis- 
trators, guardians,  or  testamentary  trustees,  as  the  case  re- 
quires, or  subject  to  their  joint  order ;  or  that  the  money 
of  the  estate  be  deposited  in  a  specified  safe  bank  or  trust 
company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
their  joint  order.  Disobedience  to  such  a  direction  may  be 
punished  as  a  contempt  of  the  court. 

§  2603.  Upon  the  entry  of  a  decree,  made  as  prescribed  6  Bedf.  416 
in  this  chapter,  revoking  letters,  issued  by  a  surrogate's 
court  to  an  executor,  administrator,  or  ^ardian,  his  powers 
cease.  The  decree  may,  in  the  discretion  of  the  surrogate, 
require  him  to  account  for  all  money  and  other  property 
received  by  him  ;  and  to  pay  and  deliver  over  all  money 
and  other  property  in  his  hands  into  the  surrogate's  court, 
or  to  his  successor  in  office,  or  to  such  other  person  as  is 
authorized  by  law  to  receive  the  same ;  or  it  may  be  made 
without  prejudice  to  an  action  or  special  proceeding  for 
that  purpose,  then  pending,  or  thereafter  to  be  brought 
The  revocation  does  not  affect  the  validity  of  any  act, 
within  the  powers  conferred  by  law  upon  the  executor, 
administrator,  or  gvardian,  done  by  him  before  the  service 
of  the  citation,  where  the  other  party  acted  in  good  faith; 
or  done  after  the  service  of  the  citation,  and  before  entry 
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of  tbe  decree;  where  hi  4  powers  with  respect  thereto  were 
not  stt^peuded  by  service  of  the  citation,  or  where  the  siir> 
f  ogate,  in  a  case  prescribed  by  law,  permitted  him  to  do  the 
8toi9,  notwithstanding  the  pendency  of  the  special  proceed- 
ing against  him  ;  and  he  is  not  liable  for  snch  an  act,  done  by 
faim  in  good  faith. 

i  260 1^.  The  last  section  does  not  affect  the  liability  of  a 
i)erson,  to  whom  money  or  other  property  has  been  paid  or 
dfeliyeredj-  as  husband,  wife,  next  of  kin^  or  legatee,  to  re- 
spond to  the  person  la  vf ally  entitled  thereto,  where  letters 
are  revoked,  because  a  supposed  decedent  is  living  ;  or  be- 
cause a  will  is  discovered,  after  administration  has  been 
granted  in  a  oasd  of  s apposed  intestacy,  or  revoking  a  prior 
will,  upon  which  letters  were  granted. 

§  ^  J5«  Where  letters  have  been  revoked  by  a  decr^.  e  of 
the  surrogate's  court,  that  court  has,  except  in  a  case  wh<:re 
it  is  otherwise  specially  prescribed  by  law,  the  same  power 
to  appoint  a  successor  to  the  person  whose  powers  have 
oeised,  as  if  the  letters  had  not  been  issued.  The  successor 
may  complete  the  execution  of  the  trust  committed  to  his 
predecessor  ;  he  may  continue,  in  his  own  name,  a  civil  action 
or  spcicial  proceeding,  pending  in  favor  of  his  predecessor  ; 
and  he  may  enforce  a  judgment,  order,  or  decree,  in  favor  of 
tiie  lattsr.  The  surrogate's  court  has  the  same  jurisdiction, 
upon  the  petition  of  the  successor,  or  of  a  remaining  execu- 
tor, administrator,  guarJian  or  trustee,  to  compel  the  person 
whose  letters  have  been  revoked,  to  account  for,  or  deliver 
over  money  or  other  property,  and  to  settle  his  account, 
which  it  would  have  upon  the  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term  of  office,  conferred  by  the 
letters,  had  expired  by  its  own  limitation. 

§  2606.  [Am'd  1884, 1891.]  Where  an  executor,  adminis- 
trator,  guardian  or  testamentary  trustee  dies,  the  suirogate's 
court  has  the  same  jurisdiction,  upon  the  petition  of  his  snc- 
oessor,  or  of  a  surviving  executor,  administrator  or  guardian, 
or  of  a  creditor,  or  person  interested  in  the  estate,  or  of  a 
guardian's  ward,  to  co;iipel  the  executor  or  administrator  of 
the  decedent  to  account,  which  it  would  have  against  the 
decedent  if  his  letters  have  been  revoked  by  a  surrogate's 
decree.  And  an  executor  or  administrator  of  a  deceased 
execator,  administrator,  guardian  or  testamentary  trustee 
may  voluntarily  account  for  any  of  the  trust  property  which 
has  come  to  his  possession,  and  upon  his  petition  such 
successor  or  surviving  executor,  administrator,  or  guardian 
or  other  necessary  party  shall  be  cited  and  required  to  httend 
such  settlement.  With  respect  to  the  liability  of  thesnretieB 
in,  and  for  the  purpose  of  maintaining  an  action  upon  the 
decedent's  official  bond,  a  decree  against  bis  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting  hns  the  same 
effect  as  if  an  execution  issued  upon  a  surrogate's  decree 
against  the  property  of  decedent  had  been  returned  unsatis- 
fied during  decedent's  lifetime.  So  far  as  concerns  the  exe- 
cator or  administrator  of  decedent,  such  a  decree  is  not  with- 


^ 


2607-^609       liE*  r^RS  GEltCittALLY. 


m 


in  the  provisions  bf  section  twenty-fiVe  linildr&d  azld  fifty- 
two  of  this  act.  The  surrogate's  oonrt  has  also  jnrisdiotion 
to  coiD]>el  the  Executor  or  administrator  at  aoy  tinie  to  de- 
liver over  slny  6f  the  trust  property  which  has  come  to  his 
possession  or  is  under  his  control,  and  if  the  same  is  deliver- 
ed over  after  a  decree,  the  court  must  allow  each  credit  upon 
the  decree  as  justice  requires.    XK    '\%%'\ 

§  2607.  Where  an  execution,  issued  upon  a  snnogate's 
decree,  against  the  property  of  an  executor,  administrator, 
testamentary  trustee,  or  guardian,  has  been  returned  wholly 
or  partly  unsatisfied,  an  action  to  recover  the  sum  remaining 
uncollected,  may  be  maintained  upon  his  official  bond,  by 
and  in  the  name  of  the  person  in  whose  favor  the  decree  was 
made.  If  the  principal  debtor  is  a  resident  of  the  Statf ,  the 
execution  must  have  been  issued  to  the  county  where  he 
resides. 

§  2608.  Where  letters  have  been  revoked  by  a  decree 
of  the  surrogate's  court,  the  successor  of  the  executor,  ad- 
ministrator, or  guardian,  whose  letters  are  so  revoked,  may 
maintain  an  action  upon  his  predecessor's  official  bond,  in 
which  he  may  recover  any  money,  or  the  full  value  of  any 
other  property,  received  by  the  principal  in  the  bond,  and 
not  duly  admiuistered  by  him ;  and  to  the  full  extent  of 
any  injury,  sustained  by  Uie  estate  of  the  decedent  or  of  the 
infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  re- 
garded as  part  of  the  estate  in  the  hands  of  the  plaintiff 
and  must  be  distributed  or  otherwise  disposed  of  accord- 
ingly; except  that  a  recovery  for  an  act  or  omission,  re- 
specting a  right  of  action,  or  other  property,  appropriated 
by  law  tor  the  benefit  of  the  husband,  wife,  family,  or  next 
of  kin  of  a  decedent,  or  disposed  of  by  a  will  for  tiie  benefit 
of  any  person,  is  for  the  benefit  of  the  person  or  persons  so 
entitled  thereto. 

§  2609.  Where  the  letters  of  an  executor  or  adminis. 
trator  have  been  so  revoked,  and  no  successor  is  appointed, 
any  person  aggrieved  may,  upon  obtaining  an  order  from 
the  surrogate,  granting  him  leave  so  to  do,  maintain  an  ao- 
ti  \n  upom  the  official  bond  of  the  executor  or  administrator, 
in  behalf  of  himself  and  all  others  interested ;  in  which  the 
plaintiff  may  recover  any  money,  or  the  full  value  of  any 
other.property,  received  by  the  principal  in  the  bond,  and 
not  duly  administered  by  him,  and  to  the  full  extent  of  any 
injury,  sustained  by  the  estate  of  the  decedent,  by  any  act 
or  omission  of  the  principal.  The  money  recovered  in  such 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who 
collects  it,  into  the  surrogate's  court;  and  the  surrogate 
must  distribute  it  to  the  creditors  or  other  persons  entitled 
thereto.  The  proceedings  for  such  a  distribution  are  the 
game  as  prescribed  in  title  fifth  of  this  chapter,  for  the  dis- 
fiibution  of  the  proceeds  of  a  sa^e  of  real  property. 
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136N.y.384.  §  2610.  The  provisions  of  this  article  apply  to  an  execu- 
tor, administrator,  or  gnar(Uan,  to  whom  letters  have  heen 
issued,  and  to  a  testamentary  trustee  whose  trust  has  been 
created,  before  this  chapter  takes  effect ;  except  that  it  does 
not  affect,  in  any  manner,  the  liability  of  the  sureties  in  a 
bond,  executed  before  this  chapt<-r  takes  effect. 

TITLE  III. 

Chanting  and  revoking  probate,  Idlers  testamentary,  and  letters 
(^administration.     Foreign  wills;  ancillary  letters. 

ABTiciiK  1.  Probate  of  a  will  and  grant  of  letters  thereupon. 

2.  Revocation  of  probate. 

3.  Probate  of  heirship 
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5.  Temporary  administration. 
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§  261  !•  [Am*d  1893.1  A  iwill  of  leal  or  personal  prop-  s  Dem.  205. 
erty,  executed  as  prescribed  by  the  laws  of  the  Stale,  or  a  136  N.  T.  61. 
will  of  personal  property,  executed  without  the  State,  and 
within  the  United  States,  the  dominion  of  Canada,  or  the 
kingdom  of  Great  Britain  and  Ireland,  as  prescribed  by  the 
laws  of  the  State  or  country  where  it  is  or  was  executed,  or 
a  will  of  personal  property  executed  by  a  person  not  a  resi- 
dent of  the  state,  according  to  the  laws  of  tne  testator's  res- 
idence, may  be  proved  as  prescribed  in  this  article.  The 
right  to  have  a  will  admitted  to  probate,  the  Talidity  of  the 
execution  thereof,  or  the  validity  or  construction  of  any 
provision  contained  therein,  is  not  affected  by  a  change  of 
the  testator's  residence  made  since  the  execution  of  the  wilJ. 
This  section  applies  only  to  a  will  executed  by  a  person 
dying  after  April  eleven,  eighteen  hundred  and  seventy  six, 
and  it  does  not  invalidate  a  will  executed  before  that  date^ 
which  would  have  been  valid  but  for  the  enactment  of  sec- 
tions one  and  two  of  chapter  one  hundred  and  eighteen  of 
the  laws  of  eighteen  hundred  and  seventy-six,  except  whc^re 
such  a  wiU  is  revoked  or  altered  by  a  will  which  those  sec- 
tions rendered  valid,  or  capable  of  being  proved  as  pre« 
soribed  in  this  article.  * 


§2612.     [Am*d  ISdS.]    No  person  is  competent  to  serve   9  Misc.  488. 
as  an  executor  who,  at  the  time  the  will  is  proved,  is  : 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  years. 

3.  An  alien  not  an  inhabitant  of  this  State;  or 

4.  Who  shall  have  been  convicted  of  an  infamous  crime;  or 

6.  Who,  on  proof,  is  found  by  the  surrogate  to  be  incom- 
petent to  execute  the  duties  of  such  trust  by  -reason  of 
drunkenness,  dishonesty,  improvidence  or  want  of  under- 
standing. If  any  such  person  be  named  as  the  sole  executor 
in  a  will,  or  if  all  the  persons  named  therein  as  executors  be 
incompetent,  letters  of  administration  with  the  will  annexed 
must  be  issued  as  in  the  case  of  all  of  the  executors  re- 
nouncing. A  surrogate,  in  his  dincretion,  may  refuse  to 
grant  letters  testamentary  or  of  administration  to  a  person 
unable  to  read  and  write  the  English  language. 


g  2618.  [Am'd  1893. ]  If  the  disability  of  a  person  under 
age,  or  an  alien  named  as  executor  in  a  will,  be  removed 
before  the  execution  of  the  provisions  of  such  >*ill  is  com- 
pleted, he  shall  be  entitled,  on  application,  to  supplementary 
letters,  testamentary,  to  be  issued  in  the  same  manner  as 
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the  original  letters  and  authorized  to  join  lA  the  execntion 
of  the  T^ill  with  the  persons  previonsly  appointed.  A  per- 
son named  in  a  will  as  execntor,  and  not  named  as  snch  in 
the  letters  testamentary  or  in  letters  of  administration  with 
the  will  annexed,  shall  be  deemed  to  be  superseded  thereby, 
and  shall  have  no  power  or  authority  whatever  as  such 
executor  until  he  appears  and  qualifies.  An  executor 
named  in  a  will  has  bo  power  to  dispose  of  any  part  of  the 
estate  of  the  testator  before  letters  testamentary  are  granted, 
except  to  pay  funeral  charges,  nor  to  interfere  with  such 
estate  in  any  manner  further  than  is  necessary  for  its  preser- 
vation. Wnere  letters  of  administration  with  the  will  an- 
nexed are  granted,  the  will  of  the  deceased  shall  be  ob- 
served and  performed  ;  and  the  administrators,  with  sii6h 
will,  have  the  rights  and  powers  and  are  subject  to  the 
same  daties  as  if  they  hnd  been  named  executors  in  the 
will. 


96  N.  Y.  146.     .  S  2614.    A  person  designated  in  a  will  es  executor,  de- 
4  Dem.  298.  visee,  or  legatee,  or  any*  other  person  interested  in  the  estate, 
or  a  creditor  of  the  decedent,  may  present  to  the  surrogate's 
^  court,  having  jurisdiction,  a  written  petition,  duly  verified, 

\  5^  Q  ^         describing  the  will,  setting  forth  the  facts,  upon  which  the 
^  jurisdiction  of  the  court  to  grant  probate  thereof  depends, 

and  praying  that  the  will  may  be  proved,  and  that  the  per- 
sons, specified  in  the  next  section,  may  be  cited  to  attend 
the  probate  thereof.  Upon  the  presentation  of  Ruch  a  peti- 
tion, the  surrogate  must  issue  a  citation  accordingly. 


2  D«iu.  100.       §  2ftl5.     [AnCd  1891,  1892,  1894,  amendment  to  take  ^eet 
8  Id.  196.        iSep^em&er  1,   1894.]    The  following  persons  must  be  cited 
upon  a  petition  presented  as  prescribed  in  the  last  section : 

1.  If  the  will  relates  exclusively  to  real  property,  the  hus- 
band or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  next  of  kin  of  the 
testator. 

8.  If  the  will  relates  to  both  real  and  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  neirs,  and  all  the 
next  of  kin  of  the  testator. 


186  NY.  60.       §2616.    The  citation  must  set  forth  the  name  of  the 
'    *  decc^dent,  and  of  the  person  by  whom  the  Willis  propounded; 
and  it  must  state  whether  the  will  relates  or  purports  to  re- 
late, exclusively  to  real  property,  or  pergonal  property  or  to 
both.     Where  the  will  propounded  was  nuncupative,  that 
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fact  must  be  stated  in  the  citation.  Where  the  sorrogate  is 
unable  to  ascertain  to  his  satisfaction  whether  the  deiedeot 
left,  surviying  him,  any  person,  who  would  be  entitled  to 
the  properly  affected  by  the  will,  if  the  decedent  had  died 
intestate,  the  citation  mnst  be  directed  where  the  will  relates 
to  real  property,  to  the  Attorney- General ;  where  it  relates 
to  personal  property,  to  the  public  administrator,  who  would 
have  been  entitled  to  administration,  if  the  decedent  had 
died  intestate. 


§  2617.  [Am'd  1894,  amendment  to  take  effect  September  I,  6  Bedf.  826. 
1894.  J  Any  person,  although  not  cited,  who  is  named  as  a  s^^^m.  i(M). 
devisee  or  legatee  in  the  will  propounded,  or  as  executor,  ^*'*^** 
trustee,  devisee  or  legatee  in  any  other  paper  purporting  to 
be  a  w.ll  of  the  decedent,  or  who  is  otherwise  interested  in 
sustaining  or  defeating  the  will,  may  appear,  and,  at  his 
election,  support  or  oppose  the  application.  A  person  so 
appearing  becomes  a  party  to  the  special  proceeding.  But 
this  section  does  not  affect  a  right  or  interest  of  such  a  per- 
son unl  ss  he  so  becomes  a  party.  And  in  case  the  will 
propounded  for  probate  is  opp(  sed,  due  and  timely  notice 
of  the  hearing  of  the  objections  to  tbe  will  shall  be  given, 
in  such  manner  as  the  surrogate  shall  direct,  to  all  persons 
in  being,  who  would  ^  take  any  interest  in  any  property, 
under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trustees  named  therein,  if  any,  who 
have  not  appeared  in  tbe  proceeding,  and  any  decree  in  the 
proce'^ding  shnll  not  affect  the  ri  ht  ( r  interest  of  any  such 
person  iinlesu  he  shall  be  so  notified. 
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41  Hun,  80.  §  2618.  Upon  the  return  of  the  citation,  the  surrogate 
9  §*  Y*.  ***^  must  cause  the  witnesses  to  be  examined  before  him.  The 
•  StateRep.  proofs  must  be  reduced  to  writing.  Before  a  written  will 
731.  18  admitted  to  probate,  two,  at  least,  of  the  subscribing 
76  Hun,  617.  witnesses  must  be  produced  and  examined,  if  so  many  are 
within  the  State,  and  competent  and  able  to  testify.  Before 
a  nuncupative  will  is  admitted  to  probate,  its  execution 
and  the  t^nor  thereof  must  be  proved  by  at  least  two  wit- 
nesses. Any  party,  who  contests  the  probate  of  the  will, 
may,  by  a  notice  filed  with  the  surrogate  at  any  time  before 
the  proofs  are  closed,  require  the  examination  of  all  the 
subscribing  witnesses  to  a  written  will,  or  of  any  other 
witness,  whose  testimony  the  surrogate  is  satisfied  may  be 
material ;  in  which  case,  all  such  witnesses,  who  are  within 
the  State,  and  competent  and  able  to  testify,  must  be  so 
examined. 
76  Hun,  617.  §  S619.  [Am'd  1882.]  The  death,  absence  from  the 
state,  lunacy,  or  other  incompetency  of  a  witness,  required 
to  be  examined  as  prescribed  in  this  or  the  last  section,  or 
proof  that  such  witnesses  cannot,  after  due  diligence,  be  found 
within  the  state  or  elsewhere,  must  be  shown  by  affidavit, 
or  other  competent  evidence,  to  the  satisfaction  of  the  surro- 
gate, before  dispensing  with  his  testimony.  Where  a  wit- 
ness, being  within  the  state,  is  disabled  from  attending  by 
reason  of  age,  sickness  or  infirmity,  his  disability  must  be 
shown  in  like  manner ;  and  in  that  case,  the  testimony  of 
the  witness,  where  it  is  required,  and  he  is  able  to  testify, 
must  be  taken  in  the  manner,  prescribed  by  law,  and  pro 
duced  before  the  surrogate  as  a  part  of  the  proofs. 

6  Civ.  Pro.       §  2620.  [Am'dlS8S.]    If  all  the  subscribing  witnesses 
128.  to  a  written  will  are,  or  if  a  subscribing  witness,  whose 

ew'ioe^'  testimony  is  required,  is  dead,  or  incompetant  by  reason  of 
1  Conn.  463.  lunacy  or  otherwise,  to  testify,  or  unable  to  testify ;  or  if 
such  a  subscribing  witness  is  absent  from  the  State ;  or 
if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will ;  the  will 
mav  nevertheless  be  established,  upon  proof  of  the  hand- 
writing of  the  testator,  and  of  the  subscribing  witnesses, 
and  also  of  such  other  circumstances  as  would  be  sufficient 
to  prove  the  will  upon  the  trial  of  an  action.  Where  a  sub- 
scribing witness  is  absent  from  the  State,  upon  application 
of  either  party,  the  surrogate  shall  cause  the  testimony  of 
■  such  witness  to  be  taken  by  commission,  when  it  is  made  to 
appear  that  by  due  diligence  such  testimony  may  be 
obtained.  Where  a  written  will  is  proved  as  prescribed  in 
this  section,  it  must  be  filed  and  remain  in  the  surrogate's 
office.  Where  in  any  matter  before  the  surrogate  or  ia  8 
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surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  by  or  on  commission,  the  same,  together  with  the 
commission  on  which  it  is  taken,  shall  be  duly  filed  in  the 
office  of  the  surrogate  but  need  not  be  recorded.  The  testi- 
mony, or  other  proceeding  duly  taken  to  be  used  before  the 
surrogate  or  surrogate's  court,  by  a  stenographer,  shall  be 
filed  and  need  not  be  recorded. 

§  2681.  A  lost  or  destroyed  will  can  be  admitted  to  S5®^S?* 
probate  in  a  surrogate's  court ;  but  only  in  a  case,  where  a        *™*  . 

judgment  establishing  the  will  could  be  rendered  by  the 
supreme  court,  as  prescribed  in  section  one  thousand  eight 
hundred  and  sixty-five  of  this  act. 

§  2682.  Before  admitting  a  will  to  probate,  the  surro-  ^.PS'I^^^ 
gate  must  inquire  particularly  into  all  the  facts  and  circum-  n.t.166. 
stances,  and  must  be  satisfied  of  the  genuineness  of  the  will, 
and  the  validity  of  its  execution.  Before  admitting  a  written 
will  to  probate,  the  surrogate  may,  in  his  discretion,  re- 
quire proof  of  the  circumstances  attending  the  execution, 
the  delivery,  and  the  possession  thereof,  or  any  of  them,  to  be 
made  by  the  affidavit,  or  the  testimony,  at  the  hearing,  of 
the  person  who  received  the  will  from  the  testator,  if  he  can 
be  produced,  and,  also,  of  the  person  presenting  it  for 
probate. 

§  2688.  If  it  appears  to  the  surrogate  that  the  will  was  28  N.  Y. 
duly  executed  ;  and  that  the  testator,  at  the  time  of  execu-  ®^*®  ^j^* 
ting  it,  was  in  all  rei^pects  competent  to  make  a  will,  and 
not  under  restraint ;  it  must  be  admitted  to  probate,  as  a 
will  valid  to  pass  real  property,  or  personal  property,  or 
both,  as  the  surrogate  determines,  and  the  petition  and 
citation  require,  and  must  be  recorded  accordingly.  The 
decree  admitting  it  to  probate  must  state  whether  the  pro- 
bate was  or  was  not  contested. 

§  2624.  But  if  a  party  expressly  puts  in  issue,  before  1?!^%?^^ 
the  surrogate,  the  validity,  construction,  or  effect  of  any  J  j^*  ^* 
disposition  of  personal  property,  contained  in  the  will  of  a   lacN.y.M; 
resident  of  the  State,  executed  within  the  State,  the  sur-   Id.  68.        ' , 
rogate  must  determine  the  question,  upon  rendering  a  de-  ^  ''^-^  1*^ 
cree  ;  unless  the  decree  refuses  to  admit  the  will  to  probate, 
by  reason  of  a  failure  to  prove  any  of  the  matters  specified 
in  the  last  section. 

§  8685.  Where  the  surrogate  decides  against  the  suf-  136N.t.20. 
flciency  of  the  proof,  or  against  the  validity  of  a  will,  or 
upon  the  construction,  validity,  or  legal  effect  of  any 
provision  thereof,  he  must  make  a  decree  accordingly; 
and,  if  required  by  either  party,  he  must  enter  in  the  mm- 
utes  the  grounds  of  his  decision. 

§2686.  [Am'dlSS2.]  A  decree  admitting  to  probate  a  will  i36N.T.ao. 
of  personal  property  made  as  prescribed  in  this  article,  is 
conclusive,  as  an  adjucation,  upon  all  the  questions  deter-         ^ 
mined  by  the  surrogate  pursuant  to  this  article,  until  it  is       ^  ^  ^  '^ 
reversedupon  appeal,  or  revoked  by  the  surrogate  ]  except 
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that  a  determination,  made  under  section  twenty-six 
hundred  and  twenty-four  of  this  act,  is  conclusive  only 
upon  the  petitioner,  and  each  party  who  was  duly  cited, 
or  appeared  ;  and  every  person  claiming  from,  through  or 
under  either  of  them. 

186N.  y.  68.  8  2627.  [Am  d  1881.]  A  decree,  admitting  to  probate  a 
will  of  real  property,  made  as  prescribed  in  this  article, 
establishes,  presumptively  only,  all  the  matters  determined 
by  the  surrogate,  pursuant  to  this  article,  as  against  a 
party  who  was  duly  cited,  or  a  person  claimimg  from. 
through,  or  under  him;  or  upon  the  trial  of  an  action,  or 
the  hearing  of  a  special  proceeding,  in  which  a  controversy 
arises  concerning  a  will,  or  where  the  decree  is  produced  in 
evidence,  In  favor  of  or  against  a  person,  or  in  a  case 
specified  in  this  section,  the  testimony  taken  in  the  special 
proceeding,  wherein  it  was  made,  may  be  read  in  evidence, 
with  the  same  force  and  effect  as  if  it  was  taken  upon  the 
trial  of  the  action,  or  the  hearing  of  the  special  proceeding, 
wherein  the  decree  is  so  produced. 

79N.Y.  627.  §  8628.  The  title  of  a  purchaser  in  good  faith  and  for 
a  valuable  consideration,  from  the  heir  of  a  person  who  died 
seized  of  real  property,  shall,  not  be  affected  by  a  deTJse 
of  the  property  made  by  the  latter,  unless  within  four  years 
after  the  testator's  death,  the  will  d  evising  the  same  is  either 
admitted  to  probate  and  recorded  as  a  will  of  real  property 
in  the  office  of  the  surrogate  having  jurisdiction,  or  estab- 
lished by  the  final  judgment  of  a  court  of  competent  juris- 
diction of  the  State,  in  an  action  brought  for  that  purpose. 
But  if,  at  the  time  of  the  testator's  death,  the  devisee  is 
either  within  the  age  of  twenty-one  years,  or  insane,  or 
imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life ; 
or  without  the  State  ;  or,  if  the  will  was  concealed  by  one 
or  more  of  the  heirs  of  the  testator,  the  limitation  created 
by  this  section  does  not  begin  until  after  the  expiration  of  one 
year  from  the  removal  of  such  a  disability,  or  the  delivery 
of  the  will  to  the  devisee  or  his  representative,  or  to  the 
proper  surrogate. 

80Him,2S0.  §  2629.  [Am'd  1882.]  The  surrogate  must  cause  to  be 
indorsed  upon,  or  annexed  to  the  original  will  admitted  to 
probate,  or  the  exemplified  copyi  or  statement  of  the  tenor 
of  a  will,  which  was  admitted  without  production  of  an 
original  written  will,  a  certificate,  under  his  hand,  or  the 
hand  of  the  clerk  of  his  court,  and  his  seal  of  ofllce,  stating 
that  it  has,  upon  due  proof,  been  admitted  to  probate,  as  a 
will  valid  to  pass  real  or  personal  property,  or  both,  as  the 
case  may  be.  The  will,  or  the  copy  or  statement,  so  au- 
thenticated, the  record  thereof,  or  an  exemplified  copy  of 
the  record,  may  be  read  in  evidence,  as  proof  of  the  origi- 
nal will,  or  of  the  contents  or  tenor  thereof,  without  further 
evidence,  and  with  the  effect  specified  in  the  last  three  aec* 
tions.  ^  ^  ■       ** 
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§  2680.  A  transcript  of  a  will  of  real  property,  proved 
and  recorded  in  any  court  of  the  State,  of  competent  juris- 
diction, and  of  all  the  notices,  process,  and  proofs  relating 
to  the  same,  must,  when  duly  exemplified,  be  recorded, 
upon  the  request  of  any  person  interested  therein,  in  the 
surrogate's  court  of  any  county,  in  which  real  property  of 
the  testator  is  situated. 

§  2681.  The  exemplification  of  the  record  of  a  will, 
proved  before  the  judge  of  the  former  court  of  probates, 
and  recorded  in  his  office  before  the  first  day  of  January,  in 
the  year  1785,  certified  under  the  seal  of  the  officer  having 
custody  of  the  record,  must  be  admitted  in  evidence  in  any 
case,  after  it  has  been  made  to  appear  that  diligent  and 
fruitless  search  has  been  made  for  the  original  will. 

§  2632.  [Am'd  1881,  1894,  amendment  to  take  effect  Sepiem- 
her  1,  1894.1  An  exemplified  copy  of  the  last  will  and  testa- 
ment of  any  deceased  person,  which  has  been  admitted  to 
probate,  whether  as  a  will  of  real  or  personal  property,  or 
of  both,  and  recorded  in  the  office  of  the  surrogate  in  any 
county  of  this  State,  before  the  first  day  of  January  in  the 
vear  eighteen  hundred  and  sixty-five,  shall  be  admitted 
m  evidence  in  any  of  the  courts  of  this  State,  without  the 
proofs  and  examination  taken  on  the  probate  thereof,  and 
whether  such  proofs  shall  have  been  recorded  or  not,  with 
likeeffectasif  the  original  of  such  will  had  been  produced 
and  proven  in  such  court.  And  the  recording  of  such  will 
shall  be  evidence  that  the  same  was  duly  admitted  to  pro- 
bate. The  exemplification  of  the  record  of  a  will  which 
has,  before  the  first  day  of  January,  in  the  year  eighteen 
hundred  and  sixty-five  been  proved  before  the  surrogate 
or  judge  of  probate,  or  other  officer  exercising  the  like  juris- 
diction of  another  State  must,  when  certified  by  the  officer 
having  by  law,  when  the  certificate  was  made,  custody  of 
the  record,  be  admitted  in  evidence  as  if  the  original  will 
was  produced  and  proved. 

§2688.  [^7w'<?  1881,1882.]  A  will  of  real  property,  which 
has  been,  at  any  time,  either  before  or  after  this  chapter 
takes  effect,  duly  proved  in  the  supreme  court,  or  the  court 
of  chancery .  or  before  a  surrogate  of  the  State  with  the  certi- 
ficate of  proof  thereof  annexed  thereto,  or  endorsed  thereon, 
or  an  exemplified  copy  thereof,  may  be  recorded  in  the 
oflSce  of  the  clerk  or  the  register,  as  the  case  requires,  of 
any  county  in  the  State,  In  the  same  manner  as  a  deed  of 
real  property.  Where  the  will  relates  to  real  property,  the 
executor,  or  administrator  with  the  will  annexed,  must  cause 
the  same,  or  an  exemplified  copy  thereof,  to  be  so  recorded, 
in  each  county  where  real  property  of  the  testator  is  situated, 
within  twenty  days  after  letters  are  issued  to  him.  An 
exemplification  of  the  record  of  such  a  will,  from  any  sur- 
rofzrate's  or  other  office  where  the  same  has  been  so  recorded, 
either  before  or  after  this  chapter  takes  effect,  maj  be  iv 
like  manner  recorded  in  the  office  of  the  clerk  or  register  6h 
any  county.   Such  record  or  an  exemplification,  or  an  exemr 
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plification  of   the  record    thereof,  must  be    received  in 
evidence,  as  if  the  original  will  was  produced  and  proved. 

§  2634.  Upon  recording  a  will  or  exemplification,  as 
prescribed  in  the  last  section,  the  clerk  or  register  must 
index  it  in  the  same  books,  and  substantially  in  the  same 
manner,  as  if  it  was  a  deed  recorded  in  his  office,  and  he  is 
entitled  to  receive  the  same  fees  therefor,  as  for  recording 
a  deed.  An  executor,  or  administrator  with  the  will 
annexed,  who  causes  such  a  record  to  be  made,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

§  2635.  Except  where  special  provision  is  otherwise 
made  by  law,  a  written  will,  after  it  has  been  proved  and 
recorded,  must  be  retained  by  the  surrogate,  uniil  the  ex- 
piration of  one  year  after  it  has  been  recoided,  and,  if  a 
petition  for  the  revocation  of  probate  thereof  is  then  filed, 
until  a  decree  is  made  thereupon.  It  must  then  be  re- 
turned, upon  demand,  to  the  person  who  delivered  it, 
unless  he  is  dead,  or  a  lunatic,  or  has  removed  from  the 
State  ;  in  which  case,  it  may,  in  the  discretion  of  the  sur- 
rogate, be  delivered  to  any  person  named  therein  as  devisee, 
or  to  an  heir  or  assignee  of  a  devisee  ;  or,  if  it  relates  only 
to  personal  property,  to  the  executor,  or  administrator  with 
the  will  annexed,  or  to  a  legatee. 

§  2686.  Where  a  will,  which  ia  admitted  to  probate, 
names  one  or  more  persons  to  be  executor  or  executors 
thereof,  upon  a  contingency,  the  surrogate  must  inquire 
into  the  facts,  and,  if  the  contingency  has  happened,  that 
fact  must  be  recited  in  the  decree.  Immediately  after  a 
will  has  been  admitted  to  probate,  the  j)erson  or  persons 
named  therein  as  executors,  who  are  competent  by  law  to 
serve,  and  who  appear  and  qualify,  are  entitled  to  letters 
testamentary  thereupon ;  unless,  before  the  letters  are 
granted,  a  creditor  of  the  decedent,  or  a  person  interested 
m  the  estate,  files  an  affidavit,  specifying  his  demand,  or 
how  he  is  interested,  an  t  either  setting  forth  specifically 
one  or  more  legal  objections  to  granting  the  letters  to  one 
or  more  of  the  executors,  or  stating  that  he  is  advised  and 
believes  that  there  are  such  objections,  and  that  he  intends 
to  file  a  specific  statement  of  the  same.  Where  such  an  af- 
fidavit is  filed,  the  surrogate  must  stay  the  granting  of  let- 
ters, at  leaat  thirty  days,  or  until  the  matter  is  sooner 
disposed  of.  A  specification  or  statement  of  an  objection, 
made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  effect  that  he 
believes  it  to  be  true. 

§  2037.  The  surrogate  must  inquire  into  an  objectioii, 
filed  as  prescribed  in  the  last  section ;  and,  for  that  purpose, 
he  may  receive  proof,  by  affidavit  or  otherwise,  in  his  dis- 
cretion. If  it  appears  that  there  is  a  legal  and  sufiicient 
objection  to  any  person,  named  as  executor  in  the  will, 
letters  shall  not  be  issued  to  him,  except  as  prescribed  in 
the  next  section. 
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§  2688.  In  either   of  the    following  cases,  a   i)erson  S^^'JJ^ 
named  as  executor  in  a  will,  may  entitle  himself  to  letters  ^^     ^"^ 
testamentary  thereupon,  by  giving  a  bond  as  prescribed  by 
law.  although  an  objection  against  him  has  been  established 
to  the  satisfaction  of  the  surrogate  : 

1.  Where  the  objection  is,  that  his  circumstances  are 
such,  that  they  do  not  afford  adequate  secuiity  to  the  cre- 
ditors, or  persons  interested  in  the  estate,  for  the  due  ad- 
ministration of  the  estate. 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the 
State ;  and  he  is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except 
that  of  non  residence,  is  entitled  to  letters  testamentary, 
without  giving  a  bond,  if  he  has  an  office  within  the  State, 
for  the  regular  transaction  of  business  in  person  ;  and  the 
will  contains  an  express  provision,  to  the  effect  that  he  may 
act  without  giving  secuiity. 

§  8639.  A  person,  named  as  executor  in  a  will,  may  8  Dem.  164. 
renounce  the  appointment  by  an  instrument  la  writing,  signed 
by  him,  and  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  attested 
by  one  or  more  witnesses,  and  proved  to  the  satisfaction  of 
the  surrogate.  Such  a  renunciation  may  be  retracted  by  a 
like  instrument,  at  any  time  before  letters  testamentary,  or 
letters  of  administration  with  the  will  annexed,  have  been 
issued  to  any  other  person  in  his  place  ;  or,  after  they  have 
been  so  issued,  if  they  have  been  revoked,  or  the  person  to 
whom  they  were  issued  has  died,  or  become  a  lunatic,  and 
there  is  no  other  acting  executor  or  administrator.  Where 
a  retraction  is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  to  the  person  making 
it.  An  instrument  specitied  in  this  'section  niust  be  filed 
and  recorded  in  the  surrogate's  office. 

§  8640*  Where  the  will  contains  a  valid  power,  author- 
izing the  selection  as  executor  thereof,  of  a  person  not 
named  therein,  the  selection  must  be  made,  by  the  person 
appointed  for  that  purpose,  within  thirty  days  after  making 
the  decree  admitting  the  will  to  probate  ;  in  default  whereof, 
the  x>ower  of  selection  is  deemed  to  have  been  renounced. 
Such  selection  must  be  made  bv  an  instrument  in  writing, 
designating  the  person  selected,  signed  by  the  proper  per- 
son, and  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  proved 
to  the  satisfaction  of  the  surrogate,  and  filed  in  tho  surro- 
gate's office.  Where  the  will  authorizes  the  person,  so  to 
DO  selected,  to  act  with  the  executor  or  executors  named 
therein,  the  issuing  of  letters  must  be  delayed  until  the  ex- 
piration of  lihepenod,  fixed  in  this  section  for  the  exercise 
of  the  power  of  selection,  and,  if  the  selection  is  so  made, 
for  five  days  thereafter. 

§  S641.  Within  five  days  after  a  selection  is  made,  as 
preecribed  in  the  last  section,  any  person  may  file  an  affl- 
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davit,  verified  as  prescribed  ia  section  two  thousand  six 
hundred  and  thirty-six  of  this  act,  showing  that  he  is  a 
creditor  of  decedent,  or  a  person  interested  in  the  estate,  and 
setting  forth  specially  one  or  more  legal  objections  to  grant- 
ing letters  to  the  person  selected.  The  proceedings  to  be 
taEen  thereupon  are  the  same,  as  prescribed  in  sections  two 
thousand  six  hundred  and  thirty-seven  aod  two  thousand 
six  hundred  and  thirty-eight  of  this  act.  If  letters  are  not 
issued  to  the  person  so  selected,  the  power  of  selection  is 
deemed  to  be  exhausted. 

/     A^ ^  toH  Q      §8648.  [Am' d  ISQS.]  If  a  person  named  as  executor  in 
hi  3  -  K^         /a  will  does  not  qualify  or  renounce  within  thirty  days  after 

probate  thereof ;  or  if  a  person,  chosen  by  virtue  of  a  power 
in  the  will,  does  not  qualify  or  renounce  within  thirty  days 
after  the  filing  of  the  instrument  designating  him  ;  or,  in 
either  case,  if  objections  are  filed,  and  the  executor  does  not 
qualify  or  renounce  within  five  days  after  they  are  dtter- 
mined  in  his  favor,  or  in  a  case  specified  in  section  twenty- 
six  hundred  and  thirty-eight  of  this  act,  within  five  days 
^ter  an  objection  has  been  established  ;  the  surrogate  must, 
upon  the  application  of  any  other  executor  or  any  creditor 
or  person  interested  in  the  estate,  make  an  order  requiring 
him  to  qualify  within  a  time  therein  specified  ;  and  directing 
that  in  default  of  so  doing,  he  be  deemed  to  have  renounced 
his  appointment.  Where  it  appears  by  affidavit  or  other 
written  proof  to  the  satisfaction  of  the  surrogate  that  such 
an  order  cannot,  with  due  diligence,  be  served  personally 
within  the  state,  upon  the  person  therein  named,  the  sur- 
rogate may  prescribe  the  manner  in  which  it  must  be  served, 
which  may  be  by  publication.  If  the  person  so  appointed 
executor  does  not  qualify  within  the  time  fixed,  or  within 
such  further  time  as  the  surrogate  allows  for  that  purpose, 
an  order  must  be  made  and  recorded,  reciting  the  wets, 
and  declaring  that  he  has  renounced  his  appointment  as 
executor.  Such  an  order  may  be  revoked  by  the  surrogate 
in  his  discretion,  and  letters  testamentary  may  be  issued  to 
the  person  so  failing  to  renounce  or  qualify,  upon  his  appli- 
cation, in  a  case  where  he  might  have  retracted  an  exprees 
renunciation,  as  prescribed  in  section  twenty -six  hundred 
and  thirty-nine  of  this  act .  And  where  any  powers  to  sell, 
mortgage  or  lease  real  estate,  or  any  interest  therein,  an 
given  to  executors  as  such,  or  as  trustees,  or  as  executore 
and  trustees,  and  any  of  such  persons  named  as  executors 
shall  neglect  to  qualify,  then  all  sales,  mortgages  and  leases 
under  said  powers  made  by  the  executors  who  shall  qualify 
shall  be  eaually  valid  as  it  the  other  executors  or  trustees 
had  joined  in  such  sale. 

1  Bern.  240.  §  2643.  [Am'd  1881, 1895,  amendment  to  take  effjsct  Septemr 
A  TA  iSl  ^^  ^'  1895.1  If  no  person  ia  named  as  executor  in  the  will, 
Id.  SMW'.  ^'  selected  oy  virtue  of  a  power  contained  therein;  or  if,  at 

Id.  4Sff,  cmy  time,  by  reason  of  death,  incompetency  adjudged  by  the 

surrogate,  renunciation  in  either  of  the  methods  presbiibed 


^ 


§§  2644,  2646        PROBATE  OF  WILLS.  286 

in  sections  two  thousand  six  hundred  and  thirty-nine  and 
two  thousand  six  hundred  and  forty- two  of  this  act,  or  revo- 
cation of  letters,  thero  is  no  executor,  or  administrator  wiUi 
the  will  annexed,  qualified  to  act;  the  surrogate  luust,  upon 
the  application  of  a  creditor  of  the  decedent,  or  a  person  in> 
terested  in  the  estate  of  the  decedent,  or  having  a  lieu  upon 
any  leal  property  upon  which  the  decedent's  estate  has  a 
lien,  and  upon  such  notice  to  the  other  credit  rs  and  persons 
inter*,  sted  in  the  estate,  as  the  surrogate  deems  proper,  issue 
letters  of  administration  with  the  will  annexed,  as  follows:  ^ 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  quali- 
fii  d  to  act  as  admioistrators. 

2.  If  there  in  no  such  residuary  legatee,  or  none  who  will 
accept,  then  to  one  or  more  of  the  principal  or  specified  leg- 
atees, so  qualified.  * 

3.  If  there  is  no  such  legatee,  or  none  who  will  accept,  then 
to  the  husband,  or  \vife,  or  to  oue  or  more  of  the  next  of  kin, 
or  to  one  or  moro  of  the  heirs  or  devisees,  so  qualified. 

4.  If  there  is  no  qualified  person,  entitled  under  the  fore-  1  Dem.  90Ql 
going  snbdiviKions,  v  ho  wi.l  accept,  then  to  one  or  more  of 

the  creditors  who  are  so  qualitied,  except  thatin  thecf'Unties 
of  New  York  and  Kings  the  public  administratoi'  shall  have 
preference,  after  the  next  of  kin,  over  creditors  and  all  other 
persons. 

5.  If  there  is  no  qualified  creditor,  who  will  accept,  then 
to  any  proper  person  designated  by  the  surrogate. 

§  8644«  But  where  a  person  applies  for  letters  of  admin- 
istration with  the  will  annexed,  as  prescribed  in  the  last  8  Misc.  liS. 
sect  ion,  and  another  person  has  a  right  to  the  administra- 
tion,  prior  to  that  of  the  petitioner,  the  application  must  be 
made  by  petition,  unless  a  written  renunciation  of  every 
person  having  such  a  prior  right,  is  filed  with  the  surrogate, 
and  the  execution  thereof  is  proved  to  his  satisfaction.  The 
petition  must  pray  that  all  the  persons  having  a  prior  right, 
who  have  not  renounced,  be  cited  to  show  cause,  why  ad- 
ministration should  not  be  granted  to  the  petitioner.  The 
proceedina^s  thereupon  lire  the  same,  as  upon  an  application 
for  administration  upon  tue  estate  of  an  intestate. 

§  2645.  An  executor,  from  whom  a  bond  is  required,  SRedf.  858. 
as  prescribe.  I  in  this  article,  or  an  administrator  with  the  1 1>«™-  ^71. 
will  annexed,  must,  before  letters  are  issued  to  him,  qualify 
as  prescribed  by  law,  with  respect  to  an  administrator  upon 
the  estate  of  an  intestate;  and  the  provisions  of  article 
fourth  of  this  title,  with  respect  to  the  bond  to  be  given  by 
the  administrator  of  an  intestate,  apply  to  a  bond  given 
pursuant  to  this  section ;  except  that,  in  fixin^r  the  penalty 
thereof,  the  surrogate  must  take  into  consideration  the 
value  of  the  real  property,  or  of  the  proceeds  thereof,  which 
may  come  to  the  hands  of  the  executor  or  administrator, 
by  virtue  of  any  provision  contained  in  the  will. 

g  Sd46.  This  article  does  not  vary  the  effect  of  a  decree 
for  probate,  made  before  this  chapter  takes  effect,  as  de- 
clared in  the  statutes  then  in  force. 
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ARTICLE-  SECOND. 
Revocation   of  Pbobate. 


6Iledf    398. 
4Dein    111. 

«.  N  y. 

S  pp.  661. 

22  N.  y. 

State  Bep. 

77. 

112  JI.Y.  493. 


8  2647.    Persons  interested  may 
apply  to  revoke  probate. 

2648.  When   application  must 

be  made. 

2649.  Citation  thereupon. 


g  2650.  Executor,  etc..  to  sua- 
pend  proceedings. 

2651.    HeariDg. 

2662.    Decree. 

2653.  Notice  of  decree  of  rero- 
cation. 


§  2647*  ^  persoQ  interested  in  the  estate  of  the  dece- 
dent may,  within  the  time  specified  ia  the  next  sect  on. 
pr.-sent  to  thu  sarrogate's  court,  ia  which  a  will  of  peruoQal 
property  was  proved,  a  writteu  petition,  duly  verified,  con- 
laining  allegations  against  the  validity  oC  the  will,  or  the 
competency  of  the  proof  thereof;  and  praying  that  the  pro- 
bate thereof  may/  be  revoked,  and  that  the  p^  is  los,  enumer- 
ate J  in  the  next  section  but  one,  may  be  cited  to  show  cause 
why  it  should  not  be  revoked.  Upon  the  presentation  of 
such  a  petition,  the  surrogate  must  issue  a  citation  accord- 
ingly. 


g  1200.  Con- 
sol  Act. 
5  Bedf.  488. 
20  N.y. 
State  Bep. 

eio. 

51  Hun.  208. 


§  2648'  lAm*d  1881.]  A  petition  must  be  presented,  as 
prescribed  in  the  last  Rection,  within  ooe  3'ear  ^fter  there- 
cording  of  the  decree  admitting  the  will  to  probate  ;  except 
that,  when  the  person  entitled  to  present  it  is  then  under  a 
disability  specified  in  section  three  hundred  and  ninety-six 
of  this  act,  the  time  of  such  disability  is  not  part  of  the  year 
limited  in  this  section,  unless  such  person  shall  have  ap- 
peared by  general  or  special  guardian  or  otherwise  oa  said 
prob  ite.  But  this  section  does  not  affect  an  applicttion 
made  pursuant  to  subdivision  rixth  of  section  two  thousand 
four  hundred  and  eighty -one  of  this  act. 


31  Hun.  176. 


28  Hun.  246. 
31  Id.  176. 
181  N.T.  274; 
W.409. 


§  264^'  A.  petition,  presented  as  prescribed  in  the  last 
two  Kections,  must  pray  that  the  citnlion  may  be  directed  to 
the  executor,  or  administrator  with  the  will  annexed  ;  to  all 
the  devisees  and  legatees  named  in  the  will;  and  to  all  other 
persons  who  were  parties  to  the  special  proceeding  in  which 
probate  was  granted.  If  a  legatee  is  dead,  his  executor  or 
r,dministrator  must  be  cited,  if  one  has  been  appointed  ;  if 
aot,  such  persons  must  be  cited  as  representing  him,  as  the 
surrogate  dt  signates  for  the  purpose. 

§  2650-  After  Rervice  upon  him  of  a  citation,  issued  as 
prescribed  in  the  last  three  sections,  the  executor  or  admin- 
istrator with  the  will  annexed,  must  suspend,  until  a  deciee 
is  made  upon  the  petition,  all  proceedings  relating  to  the  es- 
tate j  except  for  the  reoovery^or  preservation  of  property, 


^ 


§§235I-2653a  REVOCATION  OF  PROBATE.  287 

the  collection  and  payment  of  debts,  and  such  other  acts  as 
he  is  expressly  allowed  to  perform,  by  an  order  of  the  surro- 
gate, made  npon  notice  to  the  petitioner. 

§  2651*  Upon  the  return  of  the  citation,  the  surrogate 
must  proceed  to  hear  the  albgations  and  proofs  of  the  par- 
ties. The  testimony  taken  upon  the  application  for  probate 
of  a  witness  who  is  dead  or  without  the  State,  or  who,  since 
his  testimony  was  taken,  has  become  a  lunatic,  or  other- 
wise incompetent,  muat  be  r*  ceived  in  evidence. 

§  2652*  K  the  surrogate  decides  that  the  will  is  not 
sufficiently  proved  to  be  the  last  will  of  the  testator,  or  is, 
for  any  reason,  invalid,  he  must  make  a  dtcree  revoking  the 
probate  thereof  ;  otherwise  he  must  make  a  decree  connrm- 
ing  the  probate. 

§  2653-    Where  the  decree  revokes  the  probate  of  a    22N.  Y. 
will,  as  prescribed  in  this  article,  the  surrogate  must  caupe      State  Bep, 
notice  of  the  revocation  to  be  immediately  published,  for  '^' 

three  successive  weeks,  in  a  newspaper  published  in  his 
county. 

§  2653  a-    [Added in  1892.]   Any  person  interested  ^^  ^   /q  cr/3    \  ck 
will  or  codicil  admitted  to  probate  in  this  State,  as  provided  ^7  ^  -/v  V  v 
by  the  code  of  civil  procedure,  may  cause  the  validity  of  the  7  O  ^-^ .  2-T  ^  - 
probate  thereof  to  be  determined  in  an  action  in  the  supreme 
c  mrt  for  the  county  in  which  such  probate  was  had.    All  q^ 

tue  devisees,  legatees  and  heirs  of  the  testator  and  other  in-  j 

terested  persons,  including  the  executor  or  administrator       \  %  ^  ^ 
mnst  be  parties  to  the  action.     Upon  the  completion  of  ser-  q^q  "t  T  ^^ 

vice  of  all  parti' s,  the  plaintiff  shall  forthwith  file  the  sum-  I  <5  y  ;  V.  j 
moDs  and  complaint  in  the  office  of  the  clerk  of  the  eonrt  iu 
which  said  action  is  begun  and  the  cUrk  thereof  shaU  forth- 
with certify  to  the  clerk  of  the  surrogate's  coui  t  in  which  the 
will  has  been  admitted  to  probate,  the  fact  that  an  action  to 
determine  the  validity  of  the  probate  of  such  will  has  been 
commenced,  and  on  receipt  of  such  certificate  by  the  surro- 
gate's court,  the  surrogate  shall  forthwith  transmit  to  the 
coiirtiin  which  such  action  has  been  begun  a  copy  of  the 
will,  testimony  and  all  papers  relating  thereto,  and  a  copy 
of  the  decree  of  probate,  attaching  the  same  together,  and 
certifying  the  same  under  the  teal  of  the  court.  The  issue 
of  the  pleadings  in  such  action  shall  be  confined  to  the 
question  of  whether  the  writing  produced  is  or  is  not  the 
last  will  and  codicil  of  the  testator,  or  either.  It  shall  be 
tried  by  a  jury  and  the  verdict  thereon  shall  be  (ionclusive,  aa 
to  real  or  personal  property,  unless  anew  trial  be  granted  or 
the  judgment  thereon  be  reversed  or  va  ated.  On  the  trial 
of  such  issue  the  decree  of  the  surrogate  admitting  tie  will 
or  codicil  to  probate  shall  be  prima  facie  evidence  of  the  due 
attestation^  ejepuiion  and  validity  of  such  will  or  codicil,   A 
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oertified  copy  of  the  testimony  of  such  of  the 
witnesses  examined  upon  the  probate,  as  are  oat 
of  the  jnrisdictioii  of  the  court,  dead,  or  have 
become  incompetent  since  the  probate,  shall  be 
admitted  in  evidence  on  the  triaL  The  party  sastaining  the 
will  shall  be  entitled  to  open  and  close  the  eyidence  and 
argument.  He  shall  offer  the  will  in  probate  and  rest.  The 
other  party  shall  then  offer  his  evidence.  The  party  sus- 
taining the  will  shall  then  offer  his  other  evidence  and  re- 
batting  testimony  mny  be  offered  as  in  other  cases.  When 
final  judgment  shall  have  been  entered  in  such  action,  a 
copy  thereof  sha  1  be  certified  a  id  transmitted  by  the  clerk 
of  the  surrogate's  court  in  which  such  will  was  admitted  to 
probate.  The  action  brought  as  herein  provided  shall  be 
commenced  within  two  years  after  the  will  or  codicil  has 
been  admitted  to  probate,  but  persons  within  age  of  minor- 
ity, of  unsound  mind,  imprisoned,  or  absent  from  the  State, 
may  bring  such  action  two  years  after  such  disability  has 
been  removed. 

ARTICLE  THIRD. 

PtfcOBATE   OF  HbIBSHIP. 

§  26M.    Heir,  etc.,  may  apply  to       §  2657.    Decree  to  be  leoorded  ; 
establish  heirabip.  effect  tbereof . 

9655.    Citation;   appearance   of  2658.    Petition     to    vacate    cr 
persons  interested.  modify  it. 

2656.    What  facts  to  be  ascer-  2669.    Id.;  when  granted, 
tained ;    decree    there- 
upon. 

§2654*  [Am*d  1S92.]  Where  a  person,  seized  in  fee  of 
real  property  within  the  State,  dies  intestate,  or  without 
having  devisid  his  real  property  to  specific  persons,  his 
heirs,  or  any  of  them,  or  any  person  deriving  title  from  or 
through  such  heirs,  or  any  of  tLem  may  present  to  the  sur- 
rogate's court  which  has  acquired  jurisdiction  of  the  estate, 
or,  if  no  surrog«te's  court  has  acquired  such  jurisdiction, 
thea  to  the  surrogate's  o:)urt  of  the  county  where  the  real 
property  or  any  part  thereof,  is  situated,  a  written  petition, 
duly  verified,  describing  the  real  property,  setting  forth  the 
facts  upon  which  the  j  ur  sdiction  of  the  court  depends,  and 
the  interest  or  share  of  the  petitioner,  and  of  each  other  heir 
of  the  decedent,  in  the  real  property,  and  praying  for  a  de- 
cree establishing  the  right  of  inheritance  thereto,  and  that 
all  the  heird  of  the  decedent  may  be  cited  to  attend  the  pro- 
b  ite  of  that  right.  Upon  the  presentation  of  such  a  petition, 
the  surrogate  must  issue  a  citation  accordingly. 

§  2655-  The  citation  must  set  forth  the  name  of  the 
decedent  and  of  the  petitioner  ;  the  interest  or  share  which 
the  petitionee  claims ;  and  a  brief  des«*ription  of  the  real 
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property.  Any  heir  of  the  decedent,  who  has  not  been 
cited,  may  neyertheless  appeai  at  the  hearing;  aod  thereby 
make  himself  a  party  to  the  special  proceeding.  Bnt  this 
sectioD  does  not  affect  a  right  or  interest  of  such  a  person 
nnless  he  becomes  a  party. 

§  2656-  Upon  the  return  of  the  citation,  the  surrogate 
must  hear  the  allegations  and  proofs  of  the  parties.  If  it 
appears  that  there  is  a  contest,  respecting  the  heirship  of  a 
party,  or  respecting  the  share  to  which  a  party  is  entitled,  as 
an  heir  of  the  decedent,  the  surrogate  must  dismiss  the  pro- 
ceedings. If  there  is  no  such  contest,  he  must  inquire  into 
the  facts  and  circumstances  of  the  case.  The  petitioner 
must  establish,  by  satisfactory  evidence,  the  fact  of  the  dece- 
dent's death;  the  place  of  his  residence  at  the  time  of  his 
death;  his  intestacy,  either  generally,  or  as  to  the  real  prop- 
erty in  question;  the  number  of  heirs  entitled  to  inherit  the 
property  in  question:  the  name,  age,  residence,  and  relation- 
ship to  the  decedent,  of  each;  and  the  interest  or  share  of 
each  in  the  property.  The  s  rrogate,  where  these  facts  are 
established,  must  make  a  decree,  describing  the  property, 
an>l  declaring  that  the  right  of  inheritance  thereto  has  been 
estHblished  to  his  satisfaction,  in  accordance  with  the  facts, 
whi  'h  must  be  recited  in  the  decree. 

§  2657*  ^  exemplified  copy  oi  a  decree,  made  as  pre« 
soribetl  in  the  last  section,  and  of  the  proofs  taken  there- 
upon, may  be  recorded  in  the  office  of  the  clerk,  or  of  the 
raster,  as  the  case  requires,  of  each  county  in  which  the 
real  property  is  situated,  as  prescribed  by  law  for  recording 
a  deed,  and,  from  the  time  when  the  exemplifications  are  so 
recorded,  the  decree,  or  the  record  ther.  of,  in  pr  sumptiye 
eyidence  of  the  facts  so  declared  to  be  established  thereby. 

§  2658*    Any  person,  other  than  a  party  to  a  special 

Eroceeding,  instituted  as  prescribed  in  this  a' tide,  or  the 
eir,  deyisee  or  assignee  of  such  a  party,  may,  at  any  time 
within  t  n  years  after  a  decree  estaolisbing  the  right  of  in- 
heritance is  made  therein,  present  to  the  court  a  written 
petition,  duly  verified,  showing  that  he  has  a  right,  title,  or 
interest  in  the  real  property,  or  a  pnrt  thereof,  which  is  in- 
jnrionsly  effected  by  the  decree  ;  stating  that  the  decree  is 
erroueons  in  some  material  particular,  specified  therein ; 
and  praying  that  the  decree  may  be  set  aside  or  modified  in 
that  particular,  and  that  all  the  persons,  whose  heirship  was 
established  by  the  decree,  may  be  cited  to  show  cause,  why 
the  prayer  of  the  petition  should  not  be  granted.  If  an  heir 
ha<i  since  died^  or  has  conveyed  the  share  or  interest  so  es- 
tablished, by  a  deed  duly  recorded  in  the  county,  the  peti- 
tion must  state  that  fact ,  and  must  pray  that  the  persons, 
who  have  snoceeded  to  h^s  interest,  may  be  also  cited.  Upon 
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the  presentation  of  such  a  petition,  the  surrogate  must  is^tue 
a  ci&tion  accordingly. 

§  2659*  Where  a  petition  is  presented  as  prescribt  d  in 
the  last  section,  and  it  appears,  upon  the  hearing,  that,  if 
the  petitioner,  or  his  ancestor,  testitor,  or  grantor,  had  been 
a  pirty  to  the  special  proceeding,  the  decree  or  a  part 
thereof  could  not  ha7e  been  legally  made,  as  prescribed  in 
this  article,  the  surrogate  must  vacate  or  modify  the  decrt^e 
accoidin^ly.  An  exemplified  copy  of  the  decree  or  order, 
so  Tacating  or  modifying  the  o.iginal  decree,  may  be 
recorded  in  the  office  of  auy  cleric  or  register,  where  a  copy 
of  the  original  decree  was  recorded. 


ABTIOLE  FOURTH. 
Grant  of  Lettebs  of  Adhinistbation. 

§  2660.  Who  entitled  to  letters  of  to  be   ex-officio  pablic 

"7  ^  ^  S R  '^oM  admiuiBtraiion  administrator. 

2661.  Persons   incompetent    to        8  2366.  County  Treasurer's  bond  : 

receive  letters  letters      of      adminiv- 

2662.  Application  for  letters.  tratlon  and  prooeediogi 

2663.  Citation  .  proceedings  np-  thereon. 

on  return  thereof.  2667.  County   Treasurer's 

2664.  Administrator's  bond.  authority  ;    when    pus 
'  2665.  When   County  Treasurer  pended. 


\*o^-\ 


^  §  2660.   [Am'd  1893,  1894,  amendment  to  take  effect  Sfpiem- 

^  her  1,  1894  ]  Administration  in  c  ise  of  intestacy  must  be 

granted  to  the  relatives  of  the  deceased  entitled  to  f^nccf  ed  to 
his  person:! property,  who  will  accept  the  same  in  the  fol- 
lowing order : 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 
3  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers, 

6.  To  the  sisters. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  dis- 
tribution of  the  estate. 

9.  To  an  executor  or  administrator  of  a'  sole  legatee  named 
in  a  will  whereby  the  whole  estite  is  devised  to  such  deceased 
sole  legatee. 

.  If  a  person  entitled  is  a  minor,  administration  most  be 
granted  to  his  guardian,  if  competent,  in  preference  to 
creditors  or  other  persons.  If  no  relative,  or  guardian  of 
a  minor  relative,  will  accept  the  same,  the  letters  mast  be 
granted  to  the  creditors  of  the  deceased;  the  creditor  fiist 
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applying,  if  otherwise  competent,  to  be  entitled  to  preftr- 
ence.  &  no  creditor  applies,  the  letters  must  be  granted 
to  aoy  other  person  or  persons  legally  competent.  Letters 
pf  administration  shall  also  be  granted  to  an  executor  or 
administrator  of  a  deceased  person  named  as  sole  legatee  in  a 
will.  The  public  administrator  in  the  city  of  New  York 
has  preference,  after  the  next  of  kin,  and  after  an  executor 
or  adiiiiuistrator  of  a  sole  legatee  named  in  a  will  wherehy 
the  whole  estate  is  devised  to  such  deceased  sole  legatee,  over 
creditors  and  all  other  persons.  In  other  counties,  the 
county  treasurer  shall  have  preference  next  aftt^r  creditor^ 
over  all  other  persons.  If  several  persons  of  the  same 
degree  of  kindre  i  to  the  iutestate  are  entitled  to  adminis- 
tration, they  must  be  preferred  in  the  following  order : 
First,  men  to  women  ;  second,  relatives  of  the  whole  blood 
to  those  of  the  half  blood  ;  third,  unmariied  women  to 
married.  If  there  are  several  persons  equally  entitled  to 
administration,  the  surrogate  may  grant  letters  to  one 
or  more  of  such  persons,  and  administration  may  be 
granted  to  one  or  more  competent  persons,  although  not 
entitled  to  the  same,  with  the  consent  of  the  person  entitled 
to  be  joined  with  such  person  or  persons ;  which  co;  sent 
must  be  in  writing,  and  file  I  in  the  office  of  the  surrogate. 
If  >i  surviving  husband  does  not  take  out  letters  of  admin- 
istration on  the  estate  of  his  deceased  wife,  he  is  pr.  sumed 
to  have  assets  in  his  hands  sufficient  to  satisfy  her  debts,  and 
is  liable  therefor.  A  husband  is  liable  as  administrator  for 
the  debts  of  his  wife  only  to  the  extent  of  tue  assets 
received  by  him.  If  he  dies  leaving  nny  assets  of  his  wife 
unadministered,  except  as  otherwise  provided  by  law,  they 
pass  to  his  executors  or  administrators  as  part  of  his 
personal  property  ;  but  are  liable  for  her  debts  in  preference 
to  the  creditors  of  the  husband. 

§  2661.  [Am'd  1893.]  Letters  of  administration  shall  4lf/6-^  ^^^ 
not  be  granted  to  a  person  convicted  of  an  infamous  crime, 
nor  to  any  one  incapable  bylaw  of  making  a  contract,  nor  to 
a  person  not  a  citizen  of  the  United  States,  unless  he  is  a 
resident  of  the  State,  nor  to  a  person  under  twenty-one 
years  of  age,  or  who  is  adjudged  incompetent  by  the  surro- 
gate to  execute  the  duties  of  sach  trust  by  reason  of  drunk- 
enness, improvidence  or  want  of  understanding. 

§  2662.  [Am'd  1893.]  A  person  entitled  absolutely  or  79  Hun,  539. 
contingently,  to  administration  on  the  estate  of  an  intestate, 
m<y  present  to  the  surrogate's  court  having  jurisdiction,  a 
written  petition,  duly  verified,  praying  for  a  decree  award- 
ing letters  of  administration,  either  to  him,  or  to  such  other 
person  or  persons,  having  a  prior  right,  as  is  entitled  thereto, 
or  in  the  alternative,  as  the  petitioner  elects  ;  and  if  neces- 
sary, thnt  the  persons  required  to  be  cited,  as  prescribed  in 
the  next  section,  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made.  The  petition  must  set  forth  the  peti- 
tioner's title  ;  the  facts  on  which  the  jurisdiction  of  the  court 
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to  grant  letters  of  administratioii  npon  the  estate  depends; 
and  the  names  of  the  husband  or  wife,  if  any,  and  of  the 
next  of  kin  of  the  decadent,  so  far  as  they  are  known  to  the 
petitioner,  or  can  be  ascertained  by  him  with  due  diligencei 
A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  made, 
where  a  citation  is  not  necessary,  uniil  the  petitioner  pre- 
sumptively proves,  by  affidavit  or  otherwise,  to  the  satis- 
faction of  the  surrogate,  the  existence  of  all  the  j  arisdictional 
facts,  and  particularly,  that  the  decedent  left  no  will.  For 
the  purpose  of  the  inquiry  touching  any  of  these  matters, 
the  surrogate  may  issue  a  subpoena,  requiring  any  person  to 
attend  and  be  examined  as  a  witness. 


§g  219-247,  §  2663-  [Am*d  1893.]     Every  person,  being  a  resident 

1199,  Con-       of  the  State,  who  has  a  right  to  administration,  prior  or  equal 

4°R  df**325     *^  *^**'  ^^  *^®  petitioner,  and  who  has  not  renounced,  must 

_  *    '  be  cited  upon  a  petition  for  letters  of  administration.    The 

72  i^ZK.HoH-  surrogate  may,  in  his  discretion,  issue  a  citation  to  non-resi- 

deats,  or  those  who  have  renounced,  or  to  any  or  all  other 
persons  interested  in  the  estate,  whom  he  thinks  proper  to 
cite.  Where  it  is  not  necessary  to  cite  any  person,  a  decree, 
granting  to  the  petitioner  letters,  may  be  made  on  presenta- 
tion of  the  petition.  Where  the  surrogate  is  unable  to  ascer- 
tain, to  his  satisfaction,  whether  tiie  decedent  left,  surviving 
him,  any  person  entitled  to  succeed  to  his  estate,  a  citation 
must  be  issued,  directed  generally  to  all  creditors  of,  and 
persons  interested  in  tbe  estate,  and  also  to  the  attorney- 
general,  and  the  public  administrator  of  the  proper  county, 
requiring  them  to  show  cause  why  administration  should 
not  be  granted  to  the  petitioner.  Any  person  who  has  a 
right  to  administration,  prior  or  equal  to  that  of  the  peti- 
tioner, may  renounce  his  right  by  a  written  instrument, 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  tbe  county,  or  otherwise  proved  to  the 
satisfaction  of  the  surrogate;  which  must  be  fil  d  in  the 
surrogate's  office.  Where  a  citation  is  issued,  any  creditor 
of  the  decedent,  or  any  person  interested  in  the  personal 
estate,  although  not  cited,  may  appear  and  make  himself  a 
party  to  the  special  proceedings,  in  like  manner  and  with 
like  effect,  as  a  devisee  or  legatee,  who  is  not  cited  on  an  ap- 
plication for  probate.  On  the  return  of  a  citation,  issued  as 
prescriDed  in  this  article,  the  surrogate  must  make  such  a 
decree  in  the  premises  as  justice  requires.  The  decree  may 
award  administration  to  any  party  to  the  special  proceeding 
who  appears  to  be  entitled  thereto.  The  surrogate,  in  his 
discretion,  may  award  administration  without  a  persona] 
examination  of  the  person  to  whom  it  is  award^. 
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§  2664  [4m*dl893.]  A  person  appointed  administra- 
tor, before  letters  are  issned  to  him,  must  file  bis  official 
oatb,  execute  to  the  people  of  the  State,  and  file  with  the 
surrogate,  the  joint  and  several  bond  of  himself  and  two  or 
more  snretieS)  in  a  penalty  fixed  by  the  surrogate,  not  less 
than  twice  the  value  of  the  personal  property  of  which  the 
decedent  died  posse- sed  and  of  the  probable  amount  to  be 
recovered  by  reason  of  any  right  of  action,  grai  ted  to  an 
executor  or  adiuinistrator,  by  special  provision  of  law.  The 
sum  to  be  fixed  as  the  amount  of  the  penalty  must  be  ascer- 
tained by  the  surrogate,  by  the  exaudnatioa  on  oath  of  the 
applicant  or  any  other  person,  or  otherwise,  as  the  surro- 
gate thinks  proper.  The  bond  must  be  conditioned  that  the 
administrator  will  faithfully  discharge  the  trust  reposed  in 
him  as  such  and  obey  all  lawful  decrees  and  orders  of  the 
surrogate's  court  touching  the  administration  of  the  estate 
committed  to  him.  But  where  a  right  of  action  is  granted 
to  an  e&ecntor  or  administrator  by  si^ecial  provision  of  law, 
if  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  I  he  probable  amount  to  be  recovered,  the  surrogate 
may,  in  his  discretion,  accept  modified  security,  and  issue 
letters  limited  to  the  prosecution  of  such  action,  but  re. 
straining  the  executor  or  adminibtrator  from  a  compromise 
of  the  action,  and  the  enforcement  of  any  judgment  re- 
cov.red  therein,  until  the  further  order  of  the  surrogate 
on  additional  further  satisfactory  security.  In  cases  where 
ali  the  next  of  l^in  to  the  intestate  consent,  the  penalty  of 
the  b3fid  need  not  exceed  double  the  amount  of  the  claims 
of  creditors  against  the  estate,  piesentedto  the  surrogate, 
pursuant  to  a  notice  to  be  published  twice  a  wtek  for  fotir 
weeks  in  the  official  State  paper,  and  in  iwo  newspapers 
published  in  the  city  of  New  York,  and  once  a  week  for  four 
wee  Us  in  two  newspapers  published  in  the  c;»unty  where 
the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciiing  an  intention  to  apply  for  letters  under  this 
provi«^ion,  and  notifying  creditors  to  present  their  claims  to 
the  surrogate  on  or  before  a  day  to  be  fixtd  in  such  notice, 
which  shall  be  at  least  tliirty  days  afier  the  first  publication 
thereof;  but  no  bond  so  given  dhall  be  for  les^s  than  five 
thousand  dollars;  and  such  bond  may  be  increased  by 
order  of  the  surrogate  for  cause  shown.  Pending  such  ap- 
lication,  no  temporary  administrator  shall  be  appointed  ex> 
cept  on  petition  of  such  next  of  kin. 


1  Dem.  171. 

Id.  421. 

6  Redf .  353. 

3  Dem.  63. 

13  Civ.  Pro. 

306. 

1  Conn.  491. 

128  N.  Y.  70. 


§  2665'  [Am*d  1893.]  The  county  treasurer  of  each 
county,  except  New  York  and  Kings,  by  virtue  of  his  office, 
has  authority  to  collect  and  take  charge  of  the  assets  of 
every  person  dying  intestate,  amounting  to  one  hundred 
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doll  irs  or  more,  on  which  letters  of  admimsiration  are  not 
grnted,  in  t  e  following  cases: 

1.  When  such  persons  leaye  assets  in  the  county  of  the 
treasurer  and  there  is  no  widow  or  relative  in  the  connty 
entitled  or  competent  to  take  letters  of  administration  on  the 
estate. 

2.  When  assets  of  any  such  person,  after  liis  death,  come 
into  the  c  )unty  of  the  treasurer  and  there  is  no  person  in 
the  county  entitled  and  competent  to  tako  administration  of 
uhe  estate. 

In  such  cases  intestacy  is  presumed  until  a  will  is  proved 
^nd  letters  testamentiryi- sued  thereon.  For  the  purpose 
of  collecting  and  preserving  such  estates,  the  county 
treasurer  may  maintain  suits  in  his  name  of  office,  and 
without  auy  other  authority,  in  tbe  same  manner  as  an 
executor  may  by  law.  If  there  is  a  widow  or  relative  of 
such  intestate  entitled  to  administration  on  his  estate  in 
the  county  and  if  due  proof  U  made  to  the  surrogate  in  the 
county  that  there  are  creditors  or  relatives  of  the  deceased, 
robiding  more  than  one  hundred  miles  di^taut  from  the 
re  idence  of  the  surrogate,  who  are  interested  in  the  distri- 
buti  )n  of  the  estate,  and  that  the  effe  'ts  of  the  deceased 
are  in  danger  of  W'lste  or  embezz'ement.  he  miiy  grant  an 
ord  r  to  the  treasurer  of  the  county,  authorizing  him  to 
s  ize  and  secure  the  said  effects,  or  any  part  thereof, 
wh'ch  order  shall  vest  in  him  all  the  p  .wers  given  in  tbis 
seed  n.  When  any  county  treasurer  is  authorize.!,  pursu- 
ant tc  tbe  pr  jvisions  of  this  section,  to  take  charge  of  any 
property  of  an  intestate,  he  shall  have  the  same  powers 
and  le  entit'ed  to  take  the  same  proceedings  which  an  ad- 
ministrator of  the  estate  of  a  deceased  p-rson  may  have  or 
be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealed  or  withheld,  an«l  for  the 
sale  of  any  that  m  ly  be  perishable;  and  to  cause  an  inven- 
tory of  the  property  of  the  intestate  to  be  made  by  ap- 
praisers appointed  by  the  surrogate,  executed  by  the  county 
treasurer  and  filed  with  the  surrogate.  Such  inventory 
shall  be  returned  to  the  surrogate  within  ten  days  after  the 
oeunty  treasurer  takes  charge  of  such  property;  and  the  time 
for  making  the  r.  turn  may,  for  g/)od  cause  shown,  be  ex- 
tended by  the  surrogate  ten  daj  s  linger.  If  the  connty 
treasurer  neglf^cts  to  make  the  ret'im  within  the  time  pre- 
scribed, he  wiall  forfeit  the  sum  of  five  hundred  doUaTs,  to 
betuedforand  recovered  by  the  county  superintendent  of 
the  poor,  for  the  use  of  the  poor  of  the  county,  and  alao 
forfeit  his  office.    The  treasurer  of  the  county  of  Bichmond 
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shall  Dot  act  in  nny  case  where  the  public  administrator  of 
the  city  of  New  York  has  jurisdiction. 


§  2666-     lAm'd  1893.]     When  the  inventory  is  returned, 
the  county  treasurer  must  give  the  bond  required  by  law  to 
be  given  by  a  temporary  administrator  appointed  by  a  sur- 
rogate, with  such  sureties  and  in  such  penally  as  the  surro- 
g  ites  approves,  and  the  s  irrogate  must  then  issue  letters  to 
such  county  treasurer,anthoriziDg  him  to  collect  and  preserve 
the  et^te  of  the  deceased.    The  surrogate  must  immedi- 
ately th'  reafter  cause  notice  tliereof  t )  be  published  once  in 
each  week  for  three  months,  in  a  newspaper  printed  in  his 
county,  and  in  t  e  official  State  paper,  requiring  all  persons 
daiming  >i  right  to  administer  on  sui-h  estate  to  appear  and 
interpose  such  claim  before  the  surrogate  within  a  certain 
time  to  be  t'lerein  specified,  not  less  than  six  months  after 
the  first  publication  of  such  notice  ia  the  official  State 
paper.    If  before  snch  time  any  person  entitled  to  adminis- 
ter  appears  and  claims  the  sak.e,  the  surrogate  must  cause 
ten  days'  notice  of  such  claim  to  be  served  on  the  county 
treasurer  and  may,  at  the  expiration  of  such  time,  grant  let- 
ters  to  such  person  unless  it  appears  that  he  is  not  entitled 
thereto;  and  thereon  the  publication  of  the  notice  must  be 
discontinued.     At  the  time  appointed,  if  letters  have  not 
been  previously  granted,  any  person  entitled  to  administra- 
tion on  such  estate  and  duly  qualified  and  competent,  who 
appears  and  claims  the  sa  i>e,  shall  be  entitled  to  letters 
testamentary  or  of  administr.ition,  as  the  case  may  be.     On 
the  granting  of  such  letters,  all  control  and  authority  of  the 
county  treasurer  over  the  estate  of  the  deceased  coiise,  and 
he  must  deliver  all  the  assets  in  his  hands  to  the  person  so 
appointed  after  dedacting  therefrom  the  expenses  incurred 
in  securing  and  preserving  the  assets,  in  obtaining  letters, 
and  publishing  the  notice  herein  required,  and  a  reasonable 
compensation  for  his  services  not  exceeding  three  ddlars 
for  each  day  necessarily  employed,  to  be  allowed  and  taxed 
by  the  surrogate  on  the  oath  of  the  county  treasurer.    If 
letters  testamentary  or  of  administration  be  not  granted  by 
the  surrogate  to  any  person  at  or  before  the  expiration  of 
the  time  specified  in  the  notice,  then  unless  it  appnar  that 
such  letters  h  ive  already  been  granted  by  some  other  surro- 
gate, the  surrogate  must  grant  letters  of  administration 
thereon  to  the  county  treasurer  as  in  other  cases,  on  receiv- 
ing thelike  bond,  with  the  like  sureties,  and  in  the  like  pen- 
alty, as  administrators  are  require  I  to  give.    The  county 
treasurer  must  accept  of  such  letters  and  give  the  bond 
above  required.     8uch  letters  and  the  record  thereof,  and  a 
transcript  of  such  record,  duly  certified,  are  conclusive  evi- 
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deoce  of  the  authority  of  the  county  treasurer  in  all  oases 

in  wliich  the  surrogate  has  jurisdiction  under  this  article. 

The  surrogate  must  immediately  transmit  to  the  comptroller 

,  a  certified  copy  of  al  1  such  letters  granted  by  him  to  the  county 

treasurer,  the  expense  of  which  must  be  paid  to  him  out  of  the 

State  treasury  on  the  warrant  of  the  comptroller.     UDtil 

letters  of  ndministration  be  granted,  the  county  treahurer 

shall  not  proceed  further  in  the  admiuistrAtion  of  any  estate 

than  to  pay  the  funeral  charges  of  the  deceased,  to  collect 

debts,  to  take  possession  of  and  secure  his  effects,  to  sell 

'   such  thereof  as  are  perishable  and  to  defray  the  expenses  of 

■\  the  proceedings  required  by  .law. 

81  Abb. N.  0.  §  2667-  [Am^d  l881, 1882, 1893.]  The  powers  and  au- 
163;  76  Hnn,  thority  of  the  county  treasurer  iu  relation  to  the  estate  of  a 
*^'  deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  be- 
fore or  subsequently  to  his  becoming  vtsted  with  the  an* 
thority  of  an  administrator  on  the  same  estate. 

2.  By  the  production  of  letters  of  administration  granted 
'                to  any  other  person  on  the  same  estate  before  the  county 

treasurer  became  vested  with  the  powers  of  an  administrii- 
tor  thereon. 

3.  By  the  production  of  letters  of  administration  issned 
by  the  surrogate  of  a  county  in  this  State  of  which  the  de- 
ceased was  a  resident  at  the  time  of  his  death,  granted  after 
the  county  treasurer  became  vested  with  the  powers  of  an 
administrator  on  the  estate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to 
the  executor  or  administrator  producingisuoh  letters,  all  the 
assets  of  the  deceased  in  his  hands,  after  deducting  there- 
from the  allowance  for  his  services  and  the  expenses  in- 
curred, to  be  taxed  and  allowed  by  the  surrogate.  All  acts 
done  by  him  in  good  faith  previous  to  the  time  when  his 
authority  shall  be  superseded  shall  be  valid.  All  suits  com- 
menced by  him  may  be  continued  by  and  in  the  name  of 
the  executor  or  admir>istrator  who  succeeds  him  in  the  ad- 
ministration of  the  estate  in  relation  to  which  the  suit  maj 
be  brought. 


5  2cr.8 
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ARTICLE  FIFTH. 


TSMPOBABY  AdMINISTBATION. 


t  3668.    Goniitj  treasarer;  pow- 
ers and  proceedings  of 
as  adminis'trator;   pay-       §  2677. 
ntentsinto  state  treas- 
ury. 

2669.  Public  administrator  of  2678. 

Kings  County. 

2670.  Temporary    adminiatra-  2679. 

tor;  when  And  how  may 
be  appointed.  2680. 

9671.    Id.;to(iaalify. 

2672.  General  powers,  etc.,  of  2681. 

temporary  administra- 
tor. 26b2. 

2673.  Id. ;  as  to  requiring  credi- 

tors to  present  claims.  2683. 

2674.  Id.;  as  to  paying  debts. 
2676.  Id. ;  as  to  real  proper^. 
2676.    Special  powers  of  tempo- 


rary administrator  of 
absentee. 

Temporary  administra- 
tor  of  abseuiee  may 
proTide  for  family. 

Deposit  of  money  by  tem- 
porary administrator. 

Proceedings  where  he 
neglects  to  deposit. 

Honey  deposited;  how 
withdrawn. 

Notices  required  by  this 
article;  how  given. 

When  time  to  run  for  or 
against  the  e  ta  e. 

Application  of  this  chap- 
ter to  collectors,  etc , 
heretofore  appointed. 


§2668-  [Am'd  1893.]  On  receiving  letters  of  admin- 
istration, the  county  treasurer  shall  be  Tested  with  all 
the  powers  and  rights  of  other  administrators,  and 
subject  to  the  same  duties  and  obligations,  except  as 
herein  otherwise  provided.  He  must  account  and  may 
be  compelled  to  account  in  the  sau.e  manner  as  other 
a  ^ministrators,  and  proceedings  for  such  accounting  may 
be  had  at  the  iu stance  of  nny  person  interebted,  or  of 
the  attorney-general  or  the  comptroller.  He  must  I  e  al- 
lowed on  the  settlement  of  his  accounts  for  his  expenses  as 
other  administrators,  and  for  his  services  donble  the  com- 
missions allowed  tbem  by  law.  The  residue  of  any  moD<  ys 
in  his  hands  must  ba  paid  into  the  treasury  of  the  State  for 
the  benefit  of  the  persons  entitled  to  rec  ire  the  same.  He 
must  exhibit  to  the  comptroller  annu  lly,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  aU 
moneys  received  by  him  for  commissions,  services  and  ex- 
penses, and  the  total  amount  of  his  receipts  and  expen:!- 
turas  in  each  case  in  which  he  has  taken  <  harge  of  and  col- 
lected aay  effects,  or  in  which  he  has  ndmini  tered  on  any 
estate  during  the  preceding  year,  with  the  name  of  the  de- 
ce<i8ed.  his  place  of  residence  at  the  time  of  his  death,  if 

knoyrUf  and  the  place  from  which  he  came,  if  he  was  not  a 

"•        ••  .  ....  i  -•»• 


292/  TEMPOBABY    ADMINISTBATION.       §  2669 

resident  of  the  State  at  the  time  of  h^s  death.  A  copy  of 
such  statement  mast  be  published  once  a  week  for  three 
weeks  in  a  paper  printed  in  the  county  and  in  the  official 
State  paper,  the  exjsense  of  which  may  be  retained  by  him 
cut  of  any  balance  in  his  hantis  payable  ioto  theSttite  treas- 
nry.  For  a  neglect  to  comply  with  this  provision,  he  for- 
feits one  hundred  dollars  to  the  people  of  the  State,  to  be 
recovered  by  the  attorney-general;  and  the  comptroller 
shall  give  notice  to  the  attorney-general  of  every  such  omis- 
sion. 


§2669.   [i4m'd  1881,  1893.]  The  surrogate  of  the  county 
of  Kings  and  the  county  treasurer  of  such  county  may  ap- 
point a  public  administrate  r  of  the  county  to  hold  office  for 
the  term  of  five  years  unless  sooner  removed  fur   cause. 
Beford  entering  on  the  duties  of  his  office,  he  must  take  and 
subscribe  betore  ihe  county  clerk  or  county  judge  of  the 
county,  or  a  justice  of  the  supreme  court,  the  constitutional 
o.ith  c  f  office,  and  execute  a  bond  with  sureties  to  be  ap- 
proved by  a  justice  of  tie  supreme  court,  or  such  county 
judge,  to  the  county  of  Kings,  in  the  penal  sum  of  fifty 
thousand  dollars,  conditioned  for  the  faithful  diSvharge  of 
all  the  duties  of  his  c>ffice,  and  that  he  will  fully  and  cor- 
rci^tly  account  for  and  pny  over  all  moneys  and  property 
that  may  come  into  his  hands  as  such  public  adiuinistnttor, 
according  to  law,  which  bond  must  be  filed  with  the  clerk  of 
the  county.    He  shall  be  entitled  to  retain  from  all  moneys 
or  property  of  any  intestate  that  come  into  his  Lands  after 
deducting  all  actual  and  necessary  expenses  the  same  com- 
mis>ions  as  are  now  allowed  by  law  to  executors  or  adminis- 
tratora,  but  he  shall  receive  no  salary  for  his  services.     Ho 
shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  and  administer  upon  the  goods,  chattels,  personal  prop- 
erty and  debts  of  persons  dying  intestate,  and  for  that  pur- 
pose to  maintain  suits  as  such  public  administrator,  as  any 
executor  or  administrator  might  by  law  in  the  following 
cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects 
in  the  county  of  KingR,  and  there  is  no  widow,  husband  or 
next  of  kin  entitled  to  a  distributive  share  in  the  estate  of 
such  intestate,  resident  in  the  State,  entitled,  competent  or 
willing  to  take  out  letters  of  administration  on  such  er-.tate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intes- 
tate, after  his  death,  come  into  thecounty  of  Kin<.s  and  there 
is  no  siioh  person  entitled,  competent  or  willing  to  take 
administration  of  the  estate.    In  such  cases  intestacy  is  i  re- 
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samed  nntil  a  will  is  proved  and  letters  testamentary  issued 
thereon.    All   provisions   of   law   conferring  jurisdiction,' 
authority  or  power  on,  or  otherwise  relating  to,  ihe  office  of 
public  administrator  of  the  city  of  New  YoYkandto  the  office 
of  public  administrator  in  the  several  counties  of  the  state, 
£0  far  as  applicable,  apply  to  and  are  conferred  on  the  office 
hereby  created.    The  surrogate  of  the  county  of  Kings,  in' 
cases  where  now  authorized  by  law  to  issue  1<  tters  of  tem- 
porary administration,  may  in  his  discretion  issue  letters  of 
temporary  administration  to  such  admiuistrator  without  fur-' 
ther  security  than  required  by  this  section. 


§  2670-   [Am'd  1893.]     On  the  application  of  a  creditor,  i  D#m.  tf3. 

or  a  person  interesi;ed  in  the  estate,  the  surrogate  may,  in  i^  WMk. 

his  discretion,  issue  to  one  or  m  re  persons  competent  and  m^^*  sip. 
qualified  to  serve  as  executors,  letters  of  temporary  adminisx  * 

tration,  in  either  of  the  following  cases: 

1.  Where  delay  necessarily  occurs  in  the  granting  of  let- 
ters testa:nentary  or  letters  of  administration,  in  consequence 
of  a  contest  arising  on  an  application  therefor,  or  for  pro- 
bate of  a  will,  or  in  consequence  of  the  absence  from  the 
State  ot  an  executor  named  in  the  will;  or  for  any  other- 
cause. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would 
have  jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or' 
is  missing,  so  that  after  diligent  search,  his  abode  can  not  be 
ascertained,  and  under  circumstances  «  hioh  afford  reasonable 
ground  to  believe  either  that  he  is  dead,  or. that  he  has  be-, 
come  a  lunatic  or  that  he  has  been  secrete  J,  confined,  or 
otherwise  unlawfully  made  away  with;  and  the  appointment 
of  a  temporary  admioistrator  is  necessary  for  the  protection 
of  his  property,  and  the  rights  of  creditors,  or  of  th'-se  who 
will  be  interested  in  the  estate,  if  it  is  found  that  he  is  dead.. 

An  appointment  of  a  temporary  administrator  in  a  case 
specified  in  subdivision  first  must  be  made  by  an  order.  At 
least  ten  days'  notice  of  the  application  for  such  an  order 
must  be  given  to  each  party  to  the  proceeding,  who  has 
appeared,  unless  the  surrogate  is  satism  d  by  proof  that  the 
sa&ty  of  the  estate  requires  the  notice  to  be  shortened,  in 
which  case  he  may  shorten  the  time  of  service  to  not  less 
than  tTo  days.  Application  t^r  such  an  appointment,  in  a 
case  specified  in  subdivision  second  roust  be  made  by  peti- 
tion, m  like  manner  as  where  an  application  is  made  for 
administration,  in  case  of  intestacy;  and  the  proceedings  are 
the  same  as  prescribed  in  iirtiple  fourth  of  this  title,  relating 
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to  snoh  last-mentioned  application.  Snch  an  application 
for  the  appointment  of  a  temporary  administrator  may  also 
be  made,  with  like  effect,  and  in  like  manner,  as  if  made  bj 
a  creditor,  by  the  county  treasurer  of  the  county  where  the 
person  whose  estate  is  in  question,  last  resided;  or,  if  he 
was  not  a  resident  of  the  State,  ot  the  county  where  nny  of 
his  property,  real  or  personal,  is  situated.  A  temporary 
administrator  must  qualify  as  prescribed  in  article  f earth 
of  this  title,  with  respect  to  an  ndministrator-in-chicf . 


§  267 1 .     [  Apparently  superseded  by  §  2670.  ] 


§  2672*  [Am-d  1881.]     A  temporary  administrator,  ap- 
pointed  as  prescribed  in  this  article,  has  auth-  rity  to  take 
into  his  possession  personal  property ;  to  secure  and  pre- 
serve it ;  and  to  collect  choses  in  action;  and,  for  either  ot 
these  purposes,  he  may  maintain  any  action  or  apecial  pro- 
ceeding.   An  action  may  be  maintained  against  him,  by 
leave  of  the  surrogate,  upon  a  debt  of  tbe  decedent,  or  of 
the  absentee  whom  he  represents,  in  like  manner  and  with 
like  effect  as  if  lie  was  an  administrator-in-chief.     The  sur- 
rogate may,  by  an  order  made  upon  at  least  ten  days'  notice 
to  all  the  parties  who  have  appeared  in  the  special  proceed- 
ing, authorize  the  temporary   admiaistrator  to   sell,  after 
Appraisal,  such   personal  property,   specifying  it,  of  the 
decedent,  or  of  the  absentee  whom  he  represents,  as  it  ap- 
pears to  be  necessary  to  sell,  for  the  benefit  of  the  estate; 
or,  if  it  appe>\rs  that  the  safety  of  the  estate  requires  the 
notice  to  be  shortened,  the  surrogate  may  shorten  the  notice 
to  not  less  than  two  days.     The  surrogate  may,  also,  by 
order,  authorize  him  to  pay  funeral  expenses,   or  any  ex- 
penses of  the  administration  of  his  trust,  or  stenoa;r.<pher's 
or  referee's  fe^  s  on  contest  of  a  will  or  ad'ninistration  ;  and 
he    may  also    direct  the  payment  of  a   legacy  or   other 
pecuniary  provision  under  a  wiU  or  a  distributive  share  or 
just  proportionate   part  thereof,  according  to  section  two 
thousand  seven  hundred  and  nineteen  of  this  act  as  though 
he  were  an  executor  or  administrator. 


§  2673*  After  six  months  have  elapsed,  since  letten 
were  issued  to  a  temporary  administrator,  appointed  upon 
the  estite,  of  either  a  decedent  or  an  absentee,  he  has  the 
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same  power,  as  an  administrator  in  chief,  to  puLlish  a 
notice  requiring  creditors  of  the  decedent  or  absentee,  to 
exhibit  their  (temands  to  him.  The  publication  thereof 
has  the  same  effect,  with  respect  to  the  temporary  adminis- 
trator, and  also  an  executor  or  administrator,  subsequently 
appointed  upon  the  same  estate,  as  if  the  temporary  avi- 
ministrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  issued 
was  his  successor. 

§  2674.  After  a  year  has  elapsed,  since  letters  were 
issued  to  a  temporary  administrator,  appointed  upon  the 
estate,  of  either  a  decedent  or  an  absentee,  the  surrogate 
may,  upon  the  application  of  a  temporary  administrator, 
and  upon  proof,  to  his  satisfaction,  that  the  assets  exceed 
the  debts,  make  an  order,  permitting  the  applicant  to  pay 
the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  a  de- 
cedent or  absentee ;  or,  upon  the  petition  of  such  a  creditor, 
he  may  issue  a  citation  to  the  temporary  administrator,  re- 
quiring him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  i)etition  is  presented,  the 
proceedings  aie,  in  all  respects,  the  same  as  where  a  creditor 
presents  a  petition,  praying  for  a  decree  directing  an  exe- 
cutor  or  administrator  to  pay  his  debt,  as  prescribed  in 
article  first  of  title  fourth  of  this  chapter. 

§  2676*  Where  a  temporary  administrator  is  appointed,  i  Dem.  62 
in  consequence  of  a  contest  respecting  a  will  of  real 
property,  the  order  appointing  him  may  confer  upon  him 
authority  to  take  possession  of  real  property,  in  the  same 
or  another  county,  which  is  affected  by  the  will,  and  to 
receive  the  rents  and  profits  thereof.  The  surrogate  may, 
by  an  order,  confer  upou  him  authority  to  lease  any  or  all 
of  the  real  property,  for  a  term  not  exceeding  one  year ;  or 
to  do  any  other  act  with  respect  thereto,  except  to  sell  it, 
which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real 
property.  For  either  of  these  purposes,  he  may  maintain 
or  defend  any  action  or  special  proceeding. 

§  2676.  A  temporary  administrator,  appointed  upon  the 
estate  of  an  absentee,  has  all  the  powers  and  authority 
enumerated  in  the  last  section,  with  respect  to  the  real 
property  of  the  absentee.  His  acts,  done  in  pursuance  of 
that  authority,  bind  the  absentee,  if  he  is  living,  or  his  heir 
or  devisee,  if  he  is  dead,  in  the  same  manner  as  the  acts  of 
an  executor  or  administrator  bind  his  successor. 

§  2677.  Upon  proof,  satisfactory  to  the  surrogate,  that 
the  wife  or  any  infant  child  of  an  absentee,  upon  whose 
estate  a  temporary  administrator  has  been  appointed,  is  in 
such  circumstances,  as  to  require  provision  to  be  made  out 
of  the  estate  for  his  or  her  maintenance,  clothing,  or 
education,  the  surrogate  may  make  an  order,  directing  tho 
temporary  administrator  to  make  such  provision  therefor, 
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as  the  surrogate  deems  proper,  out  of  any  personal  property 
in  Ms  hands,  not  needed  for  liie  payment  of  debts. 

%  laoo,  Con-  §  8678.  [Am'd  1883.]  A  temporary  admioifltrator,  ap- 
sol.  Act  pomted  as  prescribed  in  this  article,  must,  within  ten  days 
after  any  money  belonging  to  the  estate  comes  into  bis 
hands,  deposit  it  as  prescribed  in  this  section.  Where  he 
was  appointed  by  the  surrogate's  court  of  any  county  except 
New  York,  it  must  be  deposited  with  a  person,  with  a  bank, 
or  in  a  domestic  incorporated  trust  company,  designated  by 
the  surrogate  ;  but  a  natural  person  so  designated  as  de- 
pository must  first  file  in  the  surrogate's  office  a  bond  to  the 
surrogate  in  a  penalty  fixed  by  him,  executed  by  the  de- 
pository and  two  sureties,  and  conditioned  to  render  a 
faithful  account  and  pay  over  all  money  received  by  liim 
upon  the  direction  of  any  court  of  competent  jurisdiction. 
Where  ttie  temporary  administrator  was  appointed  by  the 
surrogate  of  the  county  of  New  York,  the  money  must  te 
dei)osited  in  a  domestic  incorporated  trust  company,  having 
its  principal  office  or  place  of  business  in  the  city  of  New 
York,  and  either  si)ecially  approved  by  the  surrogate  or 
designated  in  the  general  rules  of  practice  as  a  depository 
of  funds  paid  into  court. 

f  1901,  Con-  I  2679.  If  a  temporary  administrator  neglects  to  make 
■ol.  Act  a  deposit,  as  prescribed  in  the  last  section,  within  the  time 
Iberein  limited,  the  surrogate  must,  upon  the  applicatimi 
of  a  creditor  or  person  interested  in  the  estate,  accompanied 
with  satisfactory  proof  of  the  neglect,  make  an  order, 
directing  him  to  do  so  forthwith,  or  to  show  cause  why  a 
warrant  of  attachment  should  not  issue  against  him.  In 
the  Coui  ty  of  New  York,  the  order  must  be  made  return- 
able three  days  after  issuing  it ;  and  it  must  be  served  upon 
the  temporary  administrator,  at  least  two  days  before  the 
return  day  thereof,  either  personallv  or  by  leavine  a  copy 
thereof  within  the  State,  at  his  dwelling  place,  or  his  office 
for  the  regular  transaction  of  business  in  person  ;  or,  if  it 
'  cannot  be  served  in  either  of  those  methods,  by  serving  it 
in  such  other  manner,  as  the  surrogate  directs.  In  any 
other  county,  it  must  be  made  returnable  within  a  reason- 
able time,  not  exceeding  fifteen  days  after  issuing  it ;  and 
it  must  be  served,  in  like  maimer,  at  least  ten  days  before 
the  return  day  thereof. 

§  2680.  Money  deposited  by  a  temporary  administntor, 
as  prescribed  in  this  article,  cannot  be  withdrawn,  except 
upon  the  order  of  the  surrogate,  a  certified  copy  of  whidi 
must  be  presented  to  the  depository.  Such  an  order  may 
be  made  upon  two  days'  notice  of  the  application  therefor, 
given  to  all  the  parties  to  the  special  proceeding,  in  whidi 
the  temporary  administrator  was  appointed,  who  appeared 
therein ;  but  not  otherwise. 

§  8681.  A  notice  required  to  be  given,  as  prescribed  in 
this  article,  to  a  party  other  than  the  temporary  adminis- 
trator, must  be  served  upon  the  attorney  of  the  party  to 
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w^hom  notice  is  to  be  given ;  or,  if  he  has  not  appeared  by 
an  attorney,  upon  the  party,  in  like  manner  as  a  notice  may 
be  served  upon  an  attorney  in  a  civil  action,  brought  in  the 
supreme  court.  But  where  the  attorney  or  party  to  be 
served  does  not  reside  in  the  surrogate's  county  ;  or  where 
the  attorney  for  a  party  has  died,  and  no  other  appearance 
for  that  party  has  been  filed  in  the  surrogate's  office  ;  the 
surrogate  may,  by  order,  dispense  with  notice  to  that 
party;  or  may  require  notice  to  be  given  to  him,  in  any 
manner  which  he  thinks  proper. 

§  8682.  Section  two  thousand  five  hundred  and  ninety- 
three  of  this  act  does  not  affect  any  proceeding  in  favor  of 
or  against  an  executor,  or  an  administrator  in  chief,  where 
a  temporary  administrator  of  the  same  estate  has  been  ap- 
pointed, except  as  otherwise  prescribed  in  section  two 
thousand  six  hundred  and  seventy-three  and  section  two 
thousand  six  hundred  and  seventy-four  of  this  act. 

§  2683.  Each  provision  of  this  chapter,  imposing  a  spem.ssft 
duty  or  liability  upon  a  temporary  administrator,  appointed 
upon  the  estate  of  a  decedent,  or  his  sureties ;  or  conferring 
upon  the  surrogate  power  or  authority  with  respect  to  such 
a  temporary  iSministrator,  or  his  sureties ;  applies  to  a 
collector  or  special  administrator,  appointed  before  this    .  , 

chapter  takes  efifect,  and  his  sureties ;  except  so  far  as  it  is 
repugnant  to  the  provisions  of  law  in  force,  when  the  col- 
lector or  special  administrator  was  appointed,  or  to  the 
letters  issuea  to  him. 

ARTICLE  SIXTH. 

Revocation  op  Letters  Testamentary  and  Letters 

OF  Administration. 

S  8084.  Revocation  of  letters,  upon  $  2680.  Application  by  execntor. 

proof  of  will,  or  revoca-  etc.,  for  revocation  of 

tion  of  probate,  etc.  letters. 

2685.  Revocation  of  letters  for  2690   Proceedings  thereupon. 

disqualification,      mis-  2d91.  In  what  cascp  letters  may 

conduct,  etc.  be  revoked  without  a 

2686.  Petition;    citation  there-  citation. 

upon.  2692.  Remaining  executors  may 

9687.  Hearing;  decree.  act,  where  letters  uf  one 

2688.  Decree  not  to  afFect  testa-  revoked. 

mentary  trusts.  2693.  In  other  cases,  succcsEor 

to  be  appointed. 

§  2684.  Where,  after  letters  of  administration,  on  the  T9Hun,  876. 
ground  of  intestacy,  have  been  granted,  a  will  is  admitted 
to  probate,  and  letters  are  issued  thereupon  ;  rr  where, 
after  letters  have  been  issued  upon  a  will,  thr  probate 
.'thereof  is  revoked,  or  a  subsequent  will  is  admitted  to 
probate,  and  letters  are  issued  thereupon ;  the  decree, 
gX^niing  or  revolsing  probate,  must  revoke  the  former 
letters. 

§  2685.  In  either  of  the  following  cases,  a  creditor,  or  2  Dem.  861 
person  interested  in  the  estate  of  a  decedent,  may  present,   *  ^^'  **• 
to  the  surrogate's  court,  from  which  letters  were  issued  to 


r 
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an  executor  or  administrator,  a  written  petition,  duly  ▼eri- 
fied,  praying  for  a  decree  revoking  those  letters  ;  and  that 
the  executoi'  or  administrator  may  be  cited  to  show  cause, 
why  a  decree  should  not  be  made  accordingly : 

1.  Where  the  executor  or  administrator  was,  when  let- 
ters were  issued  to  him,  or  has  since  become,  incompetent, 
or  disqualified  by  law  to  act  as  such ;  and  the  grounds  of 
the  objection  did  not  exist,  or  the  objection  was  not  taken 
by  the  petitioner,  or  a  person  whom  he  represents,  upon 
the  hearing  of  the  application  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  assets  in  his  hands,  or  invested 
money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  managed  or  injured  the  property  committed 
to  his  charge ;  or  by  reason  of  other  misconduct  in  the 
execution  of  his  omce,  or  dishonesty,  drunkenness,  im- 
providence, or  want  of  undei^tanding ;  heisimfitfor  thedue 
execution  of  his  office^ 

9.  Where  he  has  wilfully  refused,  or,  without  gcK)d  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate, 
contained  in  a  decree  or  order;  or  any  provision  of  law, 
relating  to  the  discharge  of  his  duty. 

4DenL  894.  4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances 
are  such,  that  they  do  not  afford  adequate  security  to  the 
creditors  or  persons  interested,  for  the  due  administration 
of  the  estate. 

6.  In  the  case  of  an  executor,  where  he  has  removed  or 
Is  about  to  remove  from  the  State,  and  the  case  is  not  one, 
where  a  non-resident  executor  would  be  entitled  to  letters 
without  giving  a  bond. 

I  7.  In  uie  case  of  an  executor,  where,  by  the  terms  of  the 

will,  his  office  was  to  cease  upon  a  contingency,  which  has 
happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed 
upon  the  estate  of  an  absentee,  where  it  is  shown  that  the 
absentee  has  returued  ;  or  that  he  is  living,  and  capable  of 
returning  and  resuming  the  management  of  his  affairs  ;  or 
that  an  executor,  or  an  administrator  in  chief  has  been 
appointed  upon  his  estate ;    or  that  a  committee  of  his 

Property  has  been  appointed  by  a  competent  court  of  the 
tate. 

S  Dem.  4Sd.  §  <^686.  A  petition,  presented  as  prescribed  in  the  last 
section,  must  set  forth  the  facts  and  circumstances,  showing 
that  the  case  is  one  of  those  therein  specified.  Upon  proo^ 
by  affidavit  or  oral  testimony,  satisfactory  to  the  surrogate, 
of  the  truth  of  the  allegations  contained  in  the  petition,  a 
citation  must  be  issued  according  to  the  prayer  thereof ; 
except  that,  where  the  case  is  within  subdivision  fifth  of  the 
last  section,  and  the  executor  has  given  a  bond,  as  prescribed 
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in  article  first  of  this  title,  the  surrogate  may,  in  his  dis- 
cretion^  entertain  or  decline  to  entertain  the  application. 

g  8687.  Upon  the  return  of  a  citation,  issued  as  pre- 
scribed in  the  last  section,  if  the  objections,  or  any  of  them, 
are  established  to  the  surrogate's  satisfaction,  he  must  make 
a  decree,  revoking  the  letters  issued  to  the  person  com- 
plained of.  But  the  surrogate  may,  in  his  discretion,  dis- 
miss the  proceedins^,  upon  such  terms,  as  to  costs,  as 
justice  requires,  and  may  allow  the  letters  to  remain  unre- 
voked, in  eitheif  of  the  following  cases : 

1.  Where  the  case  is  within  subdivision  third  of  the  last 
section  but  one,  if  the  direction  of  the  surrogate  or  the 
provision  of  law  is  obeyed,  and  suitable  amends  made  to 
eacb  persdh  injured  by  tiie  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that 
section,  if  the  person  cited  is  entitled  to  letters,  notwith-' 
standing  the  false  suggestion. 

8.  Where  the  case  is  within  subdivision  fifth  of  that  itf}7.Y.879. 
section,  if  the  executor  gives,  within  a  reasonable  time, 
not  exceeding  five  days,  a  bond,  as  prescribed  in  article 
first  of  this  title. 

§  2688.  Where  an  executor  or  administrator  is  also  a  • 

testamentary  trustee,  a  decree  revoking  his  letters  does  not 
affect  his  power  or  authority  as  testamentary  trustee,  except 
in  the  case  specially  prescribed  for  that  purpose,  in  title 
sixth  of  this  chapter. 

§  2689.  An  executor  or  administrator  may,  at  any  time,   4  Dem.  hSL 
present  to  the  surrogate's  court  a  written  petition,  duly  veri-  '*  Hun.  876. 
fied,  praying  that  his  account  may  be  judicially  settled ;  7  ^3  -^I/C I  ^  ^ 
that  a  decree  may  thereupon  be  made,  revoking  his  letters, 
and  discharging  him  accordingly ;  and  that  the  same  per- 
sons may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made,  who  must  be  cited  upon  a  petition  for  a  judi- 
cial settlement  of  his  account,  as  prescribed  in  article  second 
of  title  fourth  of  this  chapter.    The  petition  must  set  forth 
the  facts  upon  which  the  application  is  foimded ;  and  it 
must,  in  all  other  respects,  conform  to  a  petition  praying 
for  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator.    The  surrogate  may,  in  his  discretion,  en- 
tertain  or  decline  to  entertain  the  application. 

g  2690.  If  the  surrogate  entertains  an  application,  made  4  Dem.  les. 
as  prescribed  in  the  last  section,  the  proceedings  thereupon  ^^  ^^• 
must  be,  in  all  respects,  the  same,  as  upon  a  petition  for  a 
judicial  settlement  of  the  petitioner's  account ;  except  that, 
upon  the  hearing,  the  surrogate  must  first  determine, 
whether  sufficient  reasons  exist  for  granting  the  prayer  of 
the  petition.  If  he  determine:;  that  they  exist,  he  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  discharged.  Upon  his 
fully  accounting,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  all 
bcx>k!3,  i^apero,  cind  other  property  oi  the  estate  in  his  hands, 


2Dd  KEVOCATIOK  OF  LETTERS.  §§  2691-26»S 


either  into  the  surro^te's  court,  or  in  such  a  manner  as  the 
surrogate  directs,  a  decree  may  be  made,  revoking  the  peti- 
tioners letters,  and  discharging  him  accordingly. 

§  2691.  In  either  of  the  following  cases,  the  surrogate 
must  make  a  decree,  revoking  letters  testamentary  or  letieis 
of  administration,  issued  from  his  court,  without  a  petition 
or  the  issuing  of  a  citation  : 

1.  Where  the  person,  to  whom  the  letters  were  issned,  is 
not  a  resident  of  the  St  ite,  or  is  absent  therefrom ;  and, 
upon  being  duly  cited  to  account,  neglects  to  appear  upon 
the  return  of  the  citation,  without  d^owing  a  satisfactory 
excuse  therefor ;  and  the  surrogate  has  not  sufOlcieut  reaaoa 
to  believe  that  such  an  excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case 
prescribed  hy  law,  cannot  be  personally  served  upon  him, 
by  reason  of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  in- 
ventory, such  a  person  has  remained,  for  thirty  days,  com- 
mitted to  jail,  unde^  the  surrogate's  order,  granted  in  pro- 
ceedings taken  as  prescribed  in  section  two  thousand  seven 
hundred  and  fifteen  of  this  act. 

^  4.  In  the  case  of  a  temporary  administrator,  where  an 

order  has  been  made  and  served,  as  prescribed  in  section 
two  thousand  six  hundred  and  seventy-nine  of  this  act, 
directing  him  to  deposit  money,  or  show  cause  why  a  war- 
rant of  attachment  should  not  issue  against  him  ;  and  a 
warrant  of  attachment,  issued  thereupon,  has  been  retuxsned 
not  served  upon  him. 

124  N.  T.  L  §  86 92,  Where  one  of  two  or  more  executors  or  admin* 
iktrators  dies,  or  becomes  a  lunatic,  or  is  convicted  of  an 
infamous  offence,  or  becomes  otherwise  incapable  of  dis- 
charging the  trust  reposed  in  him ;  or  where  letters  are 
revoked  with  respect  to  one  of  them,  a  successor  to  the  per- 
son, whose  letters  are  revoked,  shall  not  be  appointed,  ex- 
cept where  such  an  appointment  is  necessary,  in  order  to 
comply  with  the  express  terms  of  a  "^111;  but  the  others 
may  proceed  and  complete  the  administration  of  the  estate, 
pursuant  to  the  letters,  and  may  continue  any  action  or 
special  proceeding,  brought  by  or  against  alL 

iVMt  899  §  2®®3*  M^*^  1889.]  Whenall  the  executors  or  all  the 
i  liem.  487.'  administrators,  to  whom  letters  have  been  issued,  die  or  be- 
come incapable,  as  prescribed  in  section  two  thousand  six 
hundred  and  ninety-two,  or  the  letters  are  revoked  as  to  all  of 
them,  the  surrogate  must  grant  letters  of  administration  to 
one  or  more  persons  as  their  successors,  in  like  manner  as 
if  the  former  letters  had  not  been  issued  ;  and  the  proceed- 
ings to  procure  the  grant  of  such  letters  are  the  same,  and 
the  same  security  shall  be  required,  as  in  a  case  of  intea- 
tacy,  except  that  the  surrogate  may,  in  his  aiscretion,  in 
case  where  the  estate  has  been  partially  administered  upon 
by  the  former  representative  or  representatives,  ^x  as  the 
penalty  of  the  bond  to  be  given  by  such  successor  or  sue- 
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cessors,  a  sum  not  less  than  twice  the  value  of  the  assets  of 
the  estate  remaining  unadministered« 

ARTICLE  SEVENTH. 
FoBEiON  Wills;  Ancillaby  Lettbbb. 

cillar7  letten  most  tnuis* 

mit  aseetfl. 
I  2701.  Id.^  when   they  mAj  be 

directed  to    paj,  etc., 

without  tranamisslon. 
2703.  Id.  ;  general  powen  and 

duties. 
2708.  Recording  willa  proved  in 

other  states,  etc. 
2701.  Papers  recorded,  etc.;  how 

aathenticaied. 


2  d* 


l^i^ 


2  2804.  Testamentary  dispositions; 

what  law  governs. 
860S.  Ancillary  letters  upon  f  oi^ 

eign  probate. 
2C96.  Id. ;  upon  foreign  grant  of 

administration. 
2607.  To  whom  ancillary  letters 

granted. 
2696.  Petition ;  citation. 
2  99.  liearing;  security. 
2700.  Persons  acting  under  an» 

§  2694.  The  validity  and  effect  of  a  testamentary  dis- 
position of  real  property,  situated  within  the  State,  or  of  an 
interest  in  real  property  so  situated,  which  would  descend 
to  the  heir  of  an  intestate,  and  the  manner  in  which  such 
property  or  such  an  interest  descends,  where  it  is  not  dis* 
posed  of  by  will,  are  regulated  by  the  laws  of  the  State, 
without  regard  to  the  residence  of  the  decedent.  Except 
where  special  provision  is  otherwise  made  b^  law,  the 
validity  and  effect  of  a  testamentary  disposition  of  any 
other  property  situated  within  the  State,  and  the  ownership 
and  disposition  of  such  property,  where  it  is  not  disposed 
of  by  will,  are  regulated  by  the  laws  of  the  State  or  country, 
of  which  the  decedent  was  a  resident,  at  the  time  of  ma 
death. 

§  2696.  [Am'd  1888.]  Where  a  will  of  personal  property  6  Redf.  n, 
made  by  a  person  who  resided  without  this  State  at  the  time  W.  888. 
of  the  execution  thereof  or  at  the  time  of  his  death,  has 
been  admitted  to  probate  within  the  foreign  country,  Or 
within  the  State  or  the  Territory  of  the  United  States,  where 
it  was  executed,  or  where  the  testator  resided  at  the  time  of 
his  death,  the  surrogate's  court  having  jurisdiction  of  the 
State,  must,  upon  an  application  made  as  prescribed  in  this 
article,  accompanied  by  a  copy  of  the  will,  and  of  the  for- 
eign letters,  if  any  have  been  issued,  authenticated  as 
prescribed  in  this  article,  record  the  will  and  the  foreign 
letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed, 
as  the  case  requires. 

§  2696.  [Am'd  1881,  1888.]  IJpon  application  by  the  76  Hun,  211 
party  entitled  as  hereinafter  provided,  or  by  his  duly 
authorized  attorney-in-fact  made  as  prescribed  m  this  arti- 
cle, to  a  surrogate's  court  having  jurisdiction  of  the  estate, 
and  upon  the  presentation  of  a  copy,  authenticated  as  pre- 
scribed in  this  article,  of  letters  of  administration  upon  the 
estate  of  a  decedent  who  resided  at  the  time  of  his  death 
without  this  State  but  within  the  United  States,  granted 
within  the  Otate  or  Territory  v>^here  the  decedent  so  resided. 


1  CiT.  Pia 

964. 
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or,  in  cases  where  the  decedent,  at  the  time  of  his  death, 
resided  without  the  United  States,  upon  the  presentation 
to  such  surrogate's  court,  of  satisfactory  proof  that  the 
party  so  applying,  either  personally  or  by  such  attorney-in- 
fact,  is  entitled  to  the  possession,  in  the  foreign  country, 
of  the  personal  estate  of  such  decedent,  the  surrogate's 
court  to  which  such  copy  of  such  foreign  letters  so  authen- 
ticated, or  such  proof,  is  so  presented,  must  issue  ancillary 
letters  of  administration  in  accordance  with  such  applica- 
tion, except  in  the  following  cases  : 

!•  Where  ancillary  letters  have  been  previously  issued, 
as  prescribed  in  the  last  section* 
« Bem.  S50.  2.  Where  an  application,  for  letters  of  administration 
upon  the  estate,  has  been  made  by  a  relative  of  the  decedent, 
who  is  legally  competent  to  act,  to  a  surrogate's  court  of 
this  State,  having  jurisdiction  to  grant  the  same ;  and  letters 
have  been  granted  accordingly,  or  the  application  has  not 
been  finally  disposed  o£ 

§2697.  [Am*d  ISSIA  Where  the  will  specially  appoints 
one  or  more  persons  as  the  executors  thereof,  with  respect 
to  personal  property  situated  within  the  State,  the  ancillary 
letters  testamentary  must  be  directed  to  the  persons  so  ap- 
pointed, or  to  those  who  are  competent  to  act  and  qualify. 
If  all  are  incompetent,  or  fail  to  qualify,  or  in  a  case  where 
such  an  appointment  is  not  made,  ancillary  letters  testa- 
mentary, or  ancillary  letters  of  administration,  issued  as 
prescribed  in  this  article,  must  be  directed  to  the  person 
named  in  the  foreign  letters  or  to  the  person  otherwise  en 
titled  to  the  possession  of  the  personal  property  of  the  de- 
cedent, unless  another  person  applies  therefor,  and  files 
with  his  petition,  an  instrument,  executed  b^  the  foreign 
executor  or  administrator,  or  person  otherwise  entitled  as 
aforesaid ;  or,  if  there  are  two  or  more,  by  «dl  who  have 
qualified  and  are  acting  ;  and  also  acknowleaged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  authorizing  the  petitioner  to  receive  such  ancillary 
letters,  in  which  case  the  surrogate  must,  if  the  petitioner  is 
a  fit  and  competent  person,  issue  such  letters  directed  to 
him.  Where  two  or  more  persons  are  named  in  the  foreign 
letters,  or  in  an  instrument  executed  as  prescribed  in  this 
section,  the  ancillary  letters  may  be  directed  to  either  or 
any  of  them,  without  naming  the  others,  if  the  others  fail  to 
qualify,  or  if,  for  good  cause  shown  to  the  surrogate's  sa- 
tisfaction, the  decree  so  directs. 

1^  Civ.  Pro.       g  2  6  98.  An  application  for  ancillary  letters  testamentary, 
***^  or  ancillary  letters  of  administration,  as  prescribed  in  this 

*  article,  must  be  made  by  petition.  Upon  the  presentation 
thereof,  the  surrogate  must  ascertain,  to  his  satisfaction, 
whether  any  creditors,  Or  persons  claiming  to  be  creditors, 
of  the  decedent  reside  within  the  State  ;  and  if  so,  the  name 
and  residence  of  each  creditor,  or  person  claiming  to  be  a 
creditor,  zo  far  as  the  same  can  be  ascertained.    He  must 


864. 
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thereupon  issue  a  citation,  directed  to  each  person  whose 
name  and  residence  have  been  so  ascertained ;  and  also  di- 
rected generally  to  all  creditors,  or  persons  claiming  to  be 
creditors,  of  the  decedent.  Any  such  person,  although  not 
cited  by  his  name,  may  appear  and  contest  the  application, 
and  thus  make  himself  a  party  to  the  special  proceeding. 

§  2699.  Upon  the  return  of  the  citation,  the  surrogate  128  N.  Y.  7a 
must  ascertain,  as  nearly  as  he  can  do  so,  the  amount  of 
debts  due,  or  claimed  to  be  due  from  the  decedent  to  re- 
sidents of  the  State.  Before  ancillary  letters  are  issued,  the 
person,  to  whom  they  are  awarded,  must  qualify,  as  pre- 
scribed in  article  fourth  of  this  title,  for  the  qualification 
of  an  administrator  upon  the  estate  of  an  intestate ;  except 
that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
surrogate,  be  in  such  a  sum,  not  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  residents  of 
the  State,  as  will,  in  the  surrogate's  opinion,  effectually 
secure  the  payment  of  those  debts ;  or  the  sums  which  the 
resident  creditors  will  be  entitled  to  receive,  from  the  per- 
sons to  whom  the-  letters  are  issued,  upon  an  accounting 
and  distribution,  either  within  the  State,  or  within  the  ju* 
risdiction  where  the  principal  letters  were  issued. 

§  2700.  The  person  to  whom  ancillary  letters  are  issued, 
as  prescribed  in  this  article,  must,  unless  otherwise  directed 
in  the  decree  awarding  the  letters ;  or  in  a  decree  made 
upon  an  accounting  ;  or  by  an  order  of  the  surrogate,  made 
during  the  administration  of  the  estate ;  or  by  the  judgment 
or  order  of  a  court  of  record,  in  an  action  to  which  that 
person  is  a  party  ;  transmit  the  money  and  other  personal 
property  of  the  decedent,  received  by  him  after  the  letters 
are  issued,  or  then  in  his  hands  in  another  capacity,  to  the 
state,  territory,  or  country,  where  the  principal  letters  were 
granted,  to  be  disposed  of  pursuant  to  the  laws  thereof. 
Money  or  other  property,  so  transmitted  by  him,  at  .any 
time  before  he  is  so  directed  to  retain  it,  must  be  idlowea 
to  him  upon  an  accounting. 

§  2701.  The  surrogate's  court,  or  any  court  of  the 
State,  which  has  jurisdiction  of  an  action  to  procure  an  ac- 
counting, or  a  judgment  construing  the  will,  may,  in  a 
proper  case,  by  its  judgment  or  decree,  direct  a  person,  to 
whom  ancillary  letters  are  issued  as  prescribed  m  this  ar- 
ticle, to  pay,  out  of  the  money  or  the  avails  of  the  property, 
received  by  him  under  the  ancillary  letters,  and  with  which 
he  IS  chargeable  upon  his  accounting,  the  debts  of  the  de- 
cedent, due  to  creditors  residing  within  the  State;  or,  if 
the  amount  of  all  the  decedent's  debts,  here  and  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  property 
applicable  thereto,  to  pay  such  a  sum  to  each  creditor,  re- 
siding within  the  State,  as  equals  that  creditor's  share  of 
all  the  distributable  assets,  or  to  distribute  the  same  among 
legatees  or  next  of  kin,  or  otherwise  dispose  of  the  9ftme» 
as  justice  requires. 
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76  Han,  164.  g  2702.  The  provisions  of  this  chapter,  relating  to  the 
ridits,  powers,  duties,  and  liabilities  of  an  executor  or  ad- 
znmistrator,  apply  to  a  person  to  whoni  ancillary  letters 
are  granted,  as  prescribed  in  this  article ;  except  those  con- 
tained in  title  fiith  thereof  ;  or  where  special  provision  is 
otherwise  made  in  this  article  ;  or  where  a  contrary  intent 
is  expressed  in,  or  plainly  to  be  inferred  from,  the  ooor 
text, 

ft  Civ.  Pro.       §  2703.  [Am*d  1888.]    Where  real   property  situated 
^86.  within  this  State,  or  an  interest  therein,  is  devised,  or  made 

61  Hun,  887.  gui)jec|;  to  a  power  of  disposition,  by  a  will,  duly  executed 
in  conformity  with  the  laws  of  this  State,  of  a  person  who 
0^  was,  at  the  time  of  his  death,  a  resident  elsewhere  within 

the  United  States,  and  such'  will  has  l)een  admitted  to 
\  9'  ^  "1  probate  within  the  State  or  Territory  where  the  decedent 
*'  so  resided,  and  is  filed  or  recorded  in  the  proper  office  as 
prescribed  by  the  laws  of  that  State  or  Territory,  a  copy  of 
such  will  or  of  the  record  thereof  and  of  the  proofs  or  of 
the  record  thereof,  or,  if  the  proofs  are  not  on  file  or  re- 
corded in  such  office,  of  any  statement,  on  file  or  recorded 
in  such  office,  of  the  substance  of  the  proofs,  authenticated 
as  prescribed  in  this  article,  or  if  no  proofs  and  no  state- 
ment of  the  substance  of  tbe  proofs  be  on  file  or  recorded 
in  such  office,  a  copy  of  such  will,  or  of  the  record  thereof, 
authenticated  as  prescribed  in  this  article,  accompanied  by 
a  certificate  that  no  proofs  or  statement  of  the  substance 
of  proofs  of  such  will,  are  or  is  on  tile,  or  recorded  in  such 
office,  made  and  Ukewise  authenticated  as  prescribed  in  this 
article,  may  be  recorded  in  the  office  of  the  surrogate  of 
any  county  of  this  state  where  such  real  property  is  situated; 
and  such  record  in  the  office  of  such  surrogate,  or  an  ex- 
emplified copy  thereof,  shall  be  presumptive  evidence  of  such 
will,  and  of  the  execution  thereof,  in  any  action  or  special 
proceeding  relating  to  such  real  property, 

§  2704.  [Jw'<f  1888.]  To  entitle  a  copy  of  a  wfll  ad- 
mitted to  probate,  or  of  letters  testamentary  or  of  letters  of 
administration,  granted  in  any  other  State  or  in  any  Ter- 
ritory of  the  United  States,  and  of  the  proofs  or  of  any 
statement  of  the  substance  of  the  proofs  of  any  such  will, 
or  of  the  record  of  any  such  will,  letters,  proofs,  or  state- 
ment, to  be  recorded  or  used  in  this  state  as  provided  in 
this  article,  such  copy  must  be  authenticated  by  the  seal  of 
the  court  or  officer  by  which  or  whom  such  will  was  ad- 
mitted to  probate,  or  such  letters  were  granted,  or  having 
the  custody  of  the  same  or  of  the  record  thereof,  and  the 
signature  of  a  judge  of  such  court,  or  the  signature  of  such 
officer  and  of  the  clerk  of  such  court  or  officer,  if  any ;  and 
must  be  further  authenticated  by  a  certificate  under  the 
great  or  principal  seal  of  such  State  or  Territory,  and  the 
signature  of  the  officer  who  has  the  custody  of  sack 
seal,  to  the  effect  that  the  court  or  officer  by  which  or 
whom  such  will  was  admitted  to  probate  or  such  letteif 
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\vere  granted,  was  duly  authorized  by  the  laws  of  such 
8rate  or  Territory  to  admit  such  will  to  probate,  or  to  grant 
such  letters ;  that  the  will,  or  letters,  or  records,  the  accom- 
panying copy  of  which  is  so  authenticated,  is  or  are  kept 
pursuant  to  those  laws,  by  such  court  or  by  the  officer  who 
authenticated  such  copy ;  that  the  seal  of  such  court  or 
officer  affixed  to  such  copy  is  genuine,  and  that  the  officer 
making  such  certificate  under  such  seal  of  such  State  or 
Territory  verily  believes  that  each  of  the  signatures  attest- 
ing such  copy  IS  genuine ;  and  to  entitle  any  certificate  con- 
cerning proofs  accompanying  the  copy  of  the  will  or  of  the 
record  so  authenticated,  to  be  recorded  or  used  in  this 
State  ^  as  provided  in  this  article,  such  certiticate  must  be 
under  the  seal  of  the  court  or  officer  by  which  or  whom 
such  will  was  admitted  to  probate,  or  having  the  custody 
of  such  will  or  record,  and  the  signature  of  a  judge  or  the 
clerk  of  such  court,  or  the  signature  of  such  officer  authen- 
ticated by  a  certificate  under  such  great  or  principal  seal  of 
such  State  or  Territory,  and  the  signature  of  the  officer 
having  the  custody  thereof,  to  the  effect  that  the  seal  of 
the  court  or  officer  affixed  to  such  certificate  concerning 
proofs  is  genuine,  and  that  such  officer  making  such  certi- 
ficate under  such  seal  of  such  State  or  Temtory,  verily 
believes  that  the  signature  to  such  certificate  concerning 
proofs  is  genuine, 

§  2705.  [Repealed.] 

TITLE  IV. 

Proceedings   hy   or   against   an     executor  or   administraior, 
touching  the  administraiicn  and  seitlement  cf  the  estate, 

ABTiGiiE  1.  Aid,  supervision,  and  control,  of  an  executor  or 
administrator. 
2.  Accounting;  and  settlement  of  the  estate. 

ARTICLE  FIRST. 

al1>,    supbbvision,    ann    contbol    op    an    exeoutob    ob 

Administbatob. 


8  2706.  Liabilltj  of  persons  ud« 
authorized  to  act  as 
executors  or  adminis- 
trators. 

2707.  Proceedings    to  discover 

property  withheld. 

2708.  Order;  service  of  citation 

and  order;  of&cers  who 
roay  act  in  surrogate's 
absence. 

2709.  Examination  and  decree. 

2710.  Security   to  prevent    de- 

cree; warrant  to  seize 
property. 

2711.  Inventory;  appraisers;  ap- 

pointment of  and  ap- 
praisal. 


2712. 


to      be 


2713. 
27H. 


Assets;       what 

deemed. 
Id  ;  exemption  for  widow 

and  children. 
Inventory;  contents  of. 

2715.  Id.:  return  of. 

2716.  Id.;  bow  compelled. 

2717.  Sale  of  personal  property 

to  pay  debts  and  lega- 
cies. 
27)8.  Ascertainment    of  debts. 

2719.  Payment  of  debts. 

2720.  Apportionment  of  rents, 

annuities     and      divi- 
dends. 

2721.  Payment  of  legacies. 
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8Miso.l42.  §2706.  [Arn'd  1886,  1893.]  Every  person  becoming 
possessed  of  property  of  a  testator  or  intestate,  withont  be- 
ing thereto  duly  authorized  as  executor  or  administrator, 
or  without  authority  from  the  executor  or  admioistrator,  is 
liable  to  account  for  the  full  value  of  such  property  to  every 
person  entitled  thereto,  and  shall  not  be  allowed  to  retain 
or  deduct  therefrom  any  debt  due  to  him. 


2'*  Hnn.  321. 
16  Week. 
Dig.  118. 
2Dem.  396. 
3  Id.  202. 
1  Civ.  Pro. 
875. 
16  N.  Y. 

Stote  Bep. 
44tf. 
SDem.  871. 
27  N.  Y. 

State  Rep 
128. 
77  Hnn,  666. 


§  2707-  L^***'^  1893.]  An  executor  or  administrator 
may  present  to  the  surrogate's  court,  from  which  letters 
were  issued  to  him,  a  written  petition,  duly  verified.  Betting 
forth,  on  knowledge  or  information  and  belief,  any  facts 
tending  to  show  that  money  or  other  personal  property 
which  should  be  delivered  to  the  petitioner,  or  included 
in  an  inventory  or  appraisal,  is  in  the  possession,  under 
t  e  control  or  within  the  knowledge  or  information 
of  a  person  who  withholds  the  same  from  him ;  or 
who  refuses  to  impart  knowledge  or  information  he 
may  have  concerning  the  same,  or  to  disclose  any 
other  fact  which  wili  aid  such  executor  or  administrator 
in  mitkiMg  discovery  of  such  property,  so  that  it  can  not 
be  inveutoried  or  appraised,  unci  praying  an  inquiry  re- 
spectiug  it,  and  that  the  person  compluned  of  may  be 
cited  t)  attend  the  inquiry  and  be  examined  accordingly. 
The  petition  may  be  accompanied  with  an  affidavit  or  other 
evidence,  written  or  oral,  tending  to  support  the  allega- 
tions thereof.  If  the  surrogate  is  satisfied,  on  the  papers 
so  presented,  that  there  are  reasonable  grounds  for  the 
inquiry,  he  must  issue  a  citation  accordingly  ;  which  may 
be  made  returnable  forthwith,  or  at  a  future  time  fixed 
liy  the  surrogate,  and  may  \  e  served  nt  any  time  before  the 
hearing.  Where  the  person,  or  any  of  the  persons,  to  be 
cit'^d,  does  not  reside,  or  is  not  within  the  county  of  the 
surrogate,  the  citation,  in  the  surrogate's  discretion,  may 
require  him  to  appear  at  a  specified  time  and  place  with- 
in t' e  county  where  he  resides  or  is  served,  before  a 
judge,  a  justice  of  the  peace,  or  a  rt^ft  ree,  designated  in  the 
citation,  or  before  the  surrogate  of  that  county. 


§  2708.  [Am'd  1893,  1895,  amendment  to  take  ffftii,  Jan- 
uary 1,  1896.]  Tbe  surrogate  must  annex  to  or  indorse  upon 
th  '.  citation  an  order  r*  quiring  the  party  cited  to  attend,  per- 
F'onally,  at  the  time  and  place  therein  specified.  The  cita- 
tion and  order  must  be  peisonally  served,  and  service  there- 
of is  iuefle.  tual  unless  it  is  accompanied  with  payment  or 
tender  of  the  sum  required  by  law  to  be  paid  or  tendered  to 
a  wiiucbs  who  is  subpoenaed  to  attend  a  tnul  in  the  aapreme 
cout  t.  A  failure  to  attend  as  required  by  a  citation  and  or- 
der personally  served,  may  be  punished  as  a  contempt  of  the 
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court.  If  the  surrogate  is  absent,  the  petition  may  be  pre- 
sented to  the  county  judge,  the  special  couuty  judge,  or  the 
special  surrogate,  or  to  a  justice  of  the  supreme  court,  or, 
except  in  New  York  or  Kings  county,  to  the  mayor  or  re- 
corder of  a  city  within  the  surrogate's  county.  The  officer 
to  whom  it  is  so  presented  has  the  same  power  as  the  sur- 
rogate with  respect  to  all  the  proceedings  and  must  issue  a 
citation  and  an  order,  returnable  before  him  as  prescribed  in 
this  and  the  last  section.  He  may  at  any  stage  of  the  pro- 
ceedings make  an  order  transferring  them  to  the  surrogate, 
who  must  complete  them  in  like  manner  as  if  he  had  issued 
the  citation. 

§  2709*  [Am*d  1893.]  On  the  attendance  of  a  person 
to  whom  a  citation  is  issued,  as  prescribed  in  this  article,  he  '^'^  ^'^^'  ^^' 
mast  be  sworn  to  answer  truly  all  questions  put  to  him,  ^1  O^^^H  /  2. 
toaching  the  inquiry  prayed  for  in  the  petition  ;  and  he 
may  be  examined  fuUy  and  at  large  respecting  property  of 
the  decedent,  or  of  which  the  decedent  had  possession  at 
the  time  of,  or  within  two  years  before,  his  death.  A  re- 
fosal  to  be  sworn,  or  to  answer  a  question  wbich  Uie 
officer  conducting  the  examiuHtion  determines  to  be 
proper,  is  punishable  by  the  officer  or  referee  con- 
ducting the  examination  in  the  same  manner  as 
a  like  refusal  by  a  witness  subpoenaed  to  attend  a  hearing 
before  the  surrogate.  If  the  person  so  cited  interpose  a 
written  answer,  duly  verified,  that  he  U  tbe  owner  of  said 
property,  or  entitled  to  the  possession  thereof,  by  virtue 
of  a  lien  thereon,  or  special  property  therein,  the  aurro- 
gate  mnst  dismiss  the  proceedings  as  to  such  property  so 
claimed.  After  the  examination  of  all  the  parties  cit  dis 
completed,  if  no  such  answer  is  interposed,  unless  one  or 
more  of  them  give  security  as  prescribed  in  the  next  section, 
either  party  m\\j  produce  further  evidence,  in  like  manner 
and  with  like  effect  as  on  a  trial.  Where  it  appears  to  the 
surrogate  or  other  officer  who  isHued  the  citation,  from  the 
examination  and  other  testimony,  if  any,  that  there  is  reason 
to  suspect  that  property  of  the  decedent  is  withheld  or  con- 
ceided  by  the  person  cited,  he  must,  unless  that  person 
gives  security,  as  prescribed  in  the  next  section,  make  a  de- 
cree, reciting  the  ground  of  making  it,  and  requiring  the 
person  dted  to  deliver  possession  of  the  property  to  the 
petitioner.  The  decree  must  specify  the  sum  of  money  or 
describe  the  other  property.  Where  it  is  made  by  an  officer, 
other  than  the  surrogate  or  temporary  snrrogate,  it  must 
be  entered  and  may  be  enforced  as  a  decree  of  the  surrogate's 
court.  ^ 

•  §  2710.  [AnCd  1881,  1893.]  The  security  to  be  given, 
as  presciibed  in  the  last  section,  must  be  a  bond  to  the  pe- 
titioner, executed  by  the    erson  cited,  with  such  sureties 
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and  in  sncfa  a  penalty  as  the  sarrogate  approves,  describing 
theproperty  or  specifying  the  snm  of  money,  and  condi- 
tioned that  the  princip^)!  in  the  bond  will  pay  to  the  obligee 
or  his  successor  the  money,  or  that  he  will  deliver  to  him 
the  property,  or  in  default  thereof,  pay  to  the  obligee  the 
full  value  of  the  property  and,  in  either  case,  that  be  will 
pay  all  damages  awarded  against  him  for  withholding  the 
property,  wheuevtr  it  is  deterinined  in  an  action  or  special 
proceeding,  to  be  brought  by  the  obligee  or  his  snccest^or, 
that  it  belong.*4  to  the  estate  of  the  decedent.  On  the  pre- 
sentation of  such  a  bond,  and  the  paymeut  of  the  roEtn,  if 
any,  which  the  surrogate  or  other  officer  awards  to  the  peti- 
tioner within  such  a  time  as  the  surrogate  or  oi her  officer 
fixes  for  that  purpose,  iin  order  must  be  made,  dismisidng 
the  proceedings.  Where  the  decree  requires  the  person  cited 
to  deliver  money,  disobedient  e  thereto  may  be  punished  as 
a  c  mte  npt  of  the  court.  Where  it  requires  him  to  deliver 
possession  of  other  property,  a  warrant  must  be  issned,  on 
the  application  <  f  the  petitioner,  directed  to  the  sheriff,  or, 
generally.  t«>  any  c  nstable  of  the  county,  or  any  marsl^al  of 
the  city  where  the  property  may  be  found,  commanding 
him  to  search  for  it;  to  seize  it,  if  it  is  found  in  t\:e  posses 
sion  of  the  person  cited  or  his  a^ent,  or  a  v<^]^8on  deriving 
title  iroui  him  since  the  presentation  of  the  petition,  and 
for  that  purpose,  if  necessTiry,  to  break  open  any  hont^e  in 
the  day  time;  to  deliver  the  property  so  seized  to  the  peti- 
tioner;  and  to  return  the  warrant  within  sixty  days  there- 
after. If  t*  e  de<  ree  was  made  by  the  surrogate  or  tempo- 
rary surro.ate,  the  warrant  must  be  under  the  seal  of  the 
surrogate's  court;  if  by  any  other  officer,  it  must  be  nnd«^r 
his  hand  aLd  returnable  before  him.  The  issuing  of  such 
warrant  does  not  affect  the  power  of  the  court  to  enfor<  e 
the  decree  or  any  part  thereof  by  panishing  disobedience 
thereto. 

146N.Y.640.  §  271 1.  [^wi'd  1881,  1893.]  On  the  application  of  an 
executor  or  administrator,  the  surrogate,  by  writing, 
must  appoint  two  disinterested  appraisers,  ns  often  a«  may 
be  necessary,  to  appraise  the  peisoral  property  of  a  dr- 
cease  I  person,  who  shall  be  entitled  to  receive  a  reasorable 
oompensition  for  their  services,  to  be  allowed  by  the  snrr^^- 
gate,  not  exceeding  for  etich  the  sum  of  five  dollars  for  e  irh 
day  actnaUy  employed  in  making  apprnisement,  in  addition 
to  expenses  actually  and  necessaiiiy  incmred.  The  numb*  r 
of  days*  services  rendered,  and  the  amount  of  sich  ex- 

Senses,  must  be  verified  l>y  the  offidavit  of  the  npprniser, 
elivered  to  the  executor  or  administrator,  and  adjusted  by 
the  surrogate  Before  payment  of  his  fees.     The  executors 
and  administrators,  within  a  reasonable  time  aftrr  qtifdifjf- 
^ing  and  after  giving  a  notice  of  at  least  five  days  to  the  leg- 


4. 


^ 


§2712  INVENTORY.  307 

aiees  and  next  of  kin,  residing  in  the  county  where  the 
property  is  situ  ited,  and  posting  a  notice  iii  three  of  the 
most  public  places  of  the  town,  specifying  the  time  and 
place  at  which  the  appraisement  will  be  made,  must  make  a 
true  and  perfect  iuventory  of  all  the  personal  property  of 
the  testator  or  intestate;  and  if  in  different  and  distant 
places  two  or  more  such  inventories  as  may  be  necessary. 
Before  making  the  appraisemeat,  th'^  appraisers  must  take 
and  subscribe  an  oath,  to  be  inserted  in  the  inyeotory.  that 
they  will  truly,  honestly  and  impartially  appraise  the  per- 
sonal proporty  exhibited  to  them,  according  to  the  best  of 
their  knowledge  and  ability.  They  must  in  the  presence  of 
such  of  the  parlies  icitsrested  as  attend,  estimate  and  ap- 
praise the  property  exhibited  to  them,  and  set  down  ench 
article  separately  with  the  value  thereof  in  dollars  and 
cents  distinctly,  in  figures  opposite  to  the  articles  respect- 
ively. 

§  2712-  [/4m*d  1893.]  The  following  shall  be  deemed 
a'^sets  and  go  to  the  executors  or  a  Imini^tratorn,  to  be  ap- 
plitd  aud  distributed  as  part  of  the  personal  property  of  tne 
testator  or  intestate,  and  be  included  iu  the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year 
to  year;  and  estates  held  by  him  lor  the  life  of  another  per- 
son. 

2.  Ttie  interest  remaining  in  him,  at  the  time  of  his  death, 
in  a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  dev  sed  to  tin  executor  for  a  term 
of  years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for 
the  purpose  of  trade  or  manufacture,  and  not  fixed  into  the 
wall  of  a  honse  so  as  to  be  essential  to  i<s  support. 

5.  The  crops  growing  on  the  land  cf  the  deceased  at  the 
time  of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and 
cultivation,  except  growl i  g  grass  and  fruit  ungathered. 

7.  Bent  reserved  to  the  deceased  whi -h  had  accrued  at  the 
time  of  his  death. 

8  Debts  secured  by  morti<ages,  bonds,  notes  or  bills;  ao- 
counts-,  money,  and  bank  bills,  or  othf  r  circulating  medium, 
things  in  action,  and  stock  in  any  corporation  or  joint-stock 
association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle, 
provisions,  tnoneys  unpa  d  on  contracts  for  the  sale  of  lands, 
and  evt*ry  other  species  of  personal  property  not  hereinafter 
excepted.  Things  annexed  to  the  freehold,  or  to  a  building, 
shall  not  go  to  the  executor,  but  shall  descend  with  the  free- 
hold to  the  heirs  or  devisees,  except  such  fixtu  es  as  are 
mentioned  in  the  fourth  subdivision  of  this  section.    Th^ 
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right  of  an  heir  to  any  property,  not  enumerated  in  this  sec* 
tion,  which  by  the  common  law  would  descend  to  him, 
not  impaired  by  the  general  terms  of  this  section. 


§  2713.   [Am'd  1893.]    If  a  man  having  a  family  die," 
leaving  a  widow  or  minor  child  or  children   the  following 
articles  shall  not  be  deemed  assets,  but  must  be  included 
and  stated  in  the  inventory  of  the  estate  without  being 
appraised: 

1.  All  spinning    wheels,   weaving   looms,    one   knitting] 
machine,  one  sewing  machine,  and  stoves  put  up  or  kept 
for  use  by  his  family. 

2.  The  family  Bible,  family  pictures  and  school  books, 
used  by  or  in  such  family,  and  books  not  exceeding  in  value 
fifty  dollars,  which  were  kept  and  used  as  part  of  the  fam- 
ily library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the 
^^arn  and  cloth  manufactured  from  the  same;  one  cow,  two 
swine,  and  the  pork  of  such  swine,  and  necessary  food  for 
such  swine,  sheep  or  cow  for  sixty  days,  and  all  necessary 
provisions  and  luel  for  such  widow,  child  or  children  for 
sixty  days  after  the  death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and 
bedding,  necessary  cooking  utensils,  the  clothing  of  the 
family,  the  clothes  of  the  widow  and  her  ornaments  proper 
for  her  station;  one  table,  six  chairs,  twelve  knives  and 
forks,  twelve  plates,  twelve  teacups  and  saucers,  one  sugar 
dish,  one  milk-pot,  one  teapot  and  twelve  spoons,  and  other 
household  furniture  not  exceeding  one  hundred  and  fifty 
dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or 
other  personal  property  in  the  discretion  of  the  appraisers^ 
to  the  value  of  not  exceeding  one  hundred  and  fifty  dollars. 

Such  articles  and  property  shnll  remain  in  the  possession 
of  the  widow,  if  there  be  one,  durin^  the  time  she  Uves  with 
and  provides  for  such  minor  ch  H  or  children.  If  she 
ceases  so  to  do,  she  shall  beall<  wed  to  retain  as  her  own, 
her  wearing  apparel,  her  omami  nta  an  I  one  bed,  bedstead 
and  the  bedding  for  the  same,  aud  tae  property  specified  in 
subdivision  five;  and  the  other  articles  so  exempted  shall 
then  belong  to  such  minor  child  or  children.  If  she  lives 
with  and  provides  for  such  minor  child  or  children  until  it 
or  they  become  of  tali  age  all  the  articles  and  property  in 
this  section  mentioned  shall  belong  to  the  widow.  If  there 
be  a  widow  and  no  minor  child,  all  the  articles  and  prop- 
erty in  this  section  mentioned  shall  belong  to  the  widow. 
If  a  married  woman  die,  leaving  surviving  ner  a  husband, 
or  a  minor  child  or  children,  the  same  articles  and  personal 
property  shall  be  set  apart  by  the  appraisers  with  the  8am« 
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effect  for  the  benefit  of  such  husband  or  minor  child  or 
chUdreu. 

§  2714.  [4m'dl893.]  The  inventory  mnst  contain 
a  particalar  statement  of  all  bonds,  mortgages,  nott  s  and 
other  securities  for  the  payment  of  money  belonging  to  the 
deceased,  known  to  the  executor  or  administrator ;  with  the 
name  of  the  debtor  in  each  security,  the  date,  the  sum  origi. 
nally  payable;  the  indorsements  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers, 
is  collectible  on  each  security;  and  of  all  moneys,  whether 
in  specie  or  bank  bills,  or  other  circulating  medium,  belong, 
ing  to  the  deceased,  which  have  come  into  the  hands  of  the 
exeontor  or  administrator,  and  if  none  have  come  to  his 
hands,  the  fact  shall  be  stated  in  the  inyentory.  The  nam. 
ing  of  a  ])erson  executor  in  a  will  does  not  operate  as  a  dis- 
charge or  bequest  of  auy  just  claim  which  the  testator  had 
against  him ;  but  it  must  be  iocluiled  among  th")  credits  and 
effects  of  the  deceased  in  the  i  iventory,  and  the  executor 
shall  be  liable  for  the  same  as  for  so  much  money  in  his 
hands  at  the  time  the  debt  or  demand  becomes  due,  and 
he  nxust  apply  and  distribu'e  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  be- 
quest in  a  will  of  a  debt  or  demand  of  the  testator  agniost 
un  executor  named  therein,  or  against  any  other  person,  is 
not  val'd  as  against  the  crertitors  of  the  deceased;  but  must 
be  construed  only  as  a  specific  bequest  of  such  debt  or  de- 
mand; and  the  amount  thereof  must  be  included  in  the  in- 
yentory and,  if  necessary,  be  applied  in  the  payment  of 
his  debts;  and  if  not  necessary  for  that  purpose,  must  be 
paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.  It  personal  property  not  mentioned  in  any  in- 
yentory come  to  the  possession  or  knowledge  of  an  ezecu- 
tor  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  an  inyentory  thereof  to  be 
returned  within  two  months  after  the  discoyery  thereof ; 
nn  1  the  making  of  such  inventory  and  return  may  be  en- 
fiirced  in  the  same  manner  as  in  the  case  of  a  first  in- 
ventory. 

§  27 15-  [ Am'd  1893. ] Dupliiates  of  the  inyentory  must 
be  m  ide  and  signed  by  the  appraisers,  one  of  which  must 
1-e  r  tained  by  the  executor  or  administrator,  and  the  other 
vjfurned  to  the  surrogate  within  three  months  from  the 
d.te  of  the  letters.  On  returning  such  inventory,  the  ex- 
ecutor or  administrator  must  take  and  subscribe  an  oath, 
i.-ulorsed  upon  or  annexed  to  the  inventory,  stating  that  the 
inventory  is  in  all  respects  just  and  true,  that  it  c  'Utains  a 
true  statement  of  all  the  p^rQonal  property  of  the  deceased 
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■  wbioU  has  come  to  bis  knowledge,  and  particularly  of  all 
money,  bank  bills  and  other  circulating  medium  belougin^ 
to  the  deCi^ased,  and  of  all  just  claims  of  the  deceased 
agaiust  him,  according  to  the  best  of  his  knowledge.  Any 
one  exeent  <r  or  administrator,  on  the  neglect  of  the  otiieis, 
may  return  iin  inventory  ;  and  the  executor.i  or  admin'str4. 
tors  so  neglecting  shall  not  thereafter  i  iterfere  with  the  ad- 
ministration or  Lave  any  power  over  the  v.ersonal  property 

.  of  the  deceased;  but  the  executor  or  administrator  so  re- 
turni  )g  the  invent  )ry  shall  have  the  whole  administration 

.  nntil  the  delinquent  return,  and  verify  an  inventory,  in  ac- 
cordance with  the  provisions  of  this  article. 

§  2716-  [Arnd  ISdZ.]  A.  creditor  or  person  interested  in 
the  estate  may  present  to  the  surrogate's  court  proof,  by  affi- 
d:ivit,  that  an  execntor  or  administrator  htts  failed  to  return 
an  inveutory,  or  a  sufficient  inventory,  within  the  time  pre- 
scribed by  1  iw  therefor.  If  the  surrogate  is  satisfied  that  the 
executor  or  admiuistrator  is  in  default,  he  must  m  ^ke  an 
order,  requiring  the  delinq-ient  to  return  the  inventory,  or 
a  further  inventory,  or  in  default  thereof,  to  show  cause,  at 
a  time  and  I  dice  ih'^rein  specific  1,  why  he  shonld  not  be 
atta'ihrd.  On  the  return  of  the  order,  if  the  delinquent  has 
not  filed  a  sufficiont  inventory,  the  surrogate*  must  issue  a 
warrant  of  attachment  against  him,  on  which  the  proceed- 
ings are  the  same  as  on  a  warrant  issued  for  disobedinnoe 
to  nn  order,  as  prescribed  in  title  t\^elfth  of  chapter  seven- 
•  teenth  <  f  this  act.  A  person  commiited  to  jail  on  the  return 
of  a  warrant  of  attachment,  issued  as  prescribed  in  this  sec- 
tion, may  bo  discharged  by  the  surrogate  or  a  justice  of  the 
supreme  c  o.irt,  on  his  paying  and  delivering,  under  oath, 
all  the  money  and  other  property  of  the  decedent,  and  all 
papers  relating  to  the  estate  under  his  control,  to  th  i  surro- 
gate, or  tj  a  person  authorized  by  the  surrogate  to  receive 
the  same. 

9  MlBc.  385,       §2717-    [Am  d  1893.]     If  an  executor  or  administrator 

C  S^'  ctf  ^       discover  ih  it  the  debts  agaiust  any  deceased  person  and  tiie 

10i).r\,\¥Z       legacies  bequeathed  by  him  cannot  be  paid  and  satisfied 

withont  a  sale  of  the  personal  property  of  the  deceased,  the 
same  so  f  ir  as  m.^y  be  necessary  for  the  payment  of  snch 
debts  ai  d  legacies,  must  be  sold.  Thesal^  mayb^  public 
or  prlv.vte,  and  except  in  the  city  of  New  York,  may  be  on 
credit  not  exceeding  one  year,  with  approved  secnrity.  The 
execntor  or  administrator  is  not  ri^sponsible  for  any  loss 
happening  on  the  sale  when  made  in  good  faith  and  with 
ordinary  prudence.  Articles  not  necessary  for  the  support 
and  subsistence  of  the  family  of  the  deceased,  or  not  specifi- 
cally hi  queathed,  must  be  first  sold;  and  articles  so  be- 
qneathed  must  not  be  sold  until  the  residue  of  the  personal 
estate  has  been  applied  to  the  payment  of  debts. 


^ 


§§  2718-2719        ADVERTISING  FOR  DEBTS.  ZH 


§  2718.  [Am'd  1893]  The  executor  or  administrator  9  Ml»o.  385. 
at  any  time  after  the  granting  of  his  letters,  may  insert  a  ^-  ^ 
no' ice  once  iu  each  wnek  for  six  months  in  such  news-  8Mi»c!'677.' 
paper  or  newspapers  printed  in  the  couuty  as  the  surrogate  luN.  Y.608. 
directs,  requiring  «11  persons  having  claims  against  the  de-  ^  ^  i£/^,^^ 
ceased  to  exhibit  the  same,  with  the  vcucher<i  therefor,  to  hi  i-, 
at  a  place  to  be  specifiedin  the  notice,  at  o  r  before  a  day  therein 
named,  which  must  be  at  lease  six  months  from  the  day  of  the 
first  publication  of  the  notice.  The  txecutor  or  administratar 
may  require  satisfactory  vouchers  in  support  of  any  claim 
presented,  and  the  affidavit  of  the  claimant  that  the  claim 
is  justly'  due,  that  no  payments  have  been  made  thereon, 
and  tLat  there  are  no  offsets  against  t^e  same  to  the  knowl- 
edge  of  the  claimnnt.  If  the  executor  or  administrator 
doubts  the  justice  of  any  such  claim,  he  may  enter  into  an 
agreement  in  writi'  g  with  the  claimant  to  refer  the  mat- 
ter in  controversy  to  one  or  more  disinterested  per  onp,  to 
be  approY<^  by  the  surrogate.  On  filing  such  agreement 
and  approval  in  the  office  of  the  clerk  of  the  supreme 
court  i  1  tt^e  county  in  which  the  parties  or  cither  of  them 
reside,  an  ord*  r  h hall  be  eutered  by  the  clerk  referring  tiie 
matter  in  controversy  to  the  person  or  persons  so  selected. 
On  the  entry  of  such  order  t'le  proceeding  shall  become 
an  action  in  the  supreme  court.  The  same  proceedings 
shall  be  bad  in  all  respect-',  the  referees  shall  have  the 
same  powers,  be  entitled  to  the  sume  compensation,  and 
fiubjf  ct  to  the  same  control  as  if  the  reference  had  been 
made  in  an  action  in  which  such  court  might,  by  law,  di- 
rect a  reference.  lo  determining  the  question  of  costs  the 
referea  shall  be  governed  by  sections  eighteen  hundred  and 
thirty-five  and  eighteen  hundred  and  thirty-8ix  of  this  act. 
Judgment  may  be  entered  on  the  report  of  the  referee  and 
such  judgment  shall  be  valid  and  effectual  in  nil  respects 
as  if  the  same  had  been  rendered  in  a  suit  commenced  by 
the  ordinary  process,  and  the  practice  on  appeal  therefrom 
shall  be  the  same  as  in  other  civil  actions.  If  a  suit  be 
brought  on  a  claim  which  is  not  presented  to  the  execu- 
tor or  administrator  within  six  months  from  the  first  pub- 
lication of  such  notice,  the  executor  or  administrator  shall 
not  be  chargeable  for  any  assets  or  moneys  that  he  may 
have  paid  in  satisfaction  of  any  lawful  claims,  or  of  any  lega- 
cies, or  in  making  distribution  to  the  next  of  kin  before 
such  suit  was  commenced. 

§2719-     [Am'd  1893.]    Every  executor    and    adminis-   144N.Y.472. 
trator  must  proceed  with  diligence  to  pay  the  debts  of  the 
deceased  according  to  the  following  order: 

1.    Debts  entitled  to  a  preference  under  the  laws  of  the 
pnited  States. 
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2.  Taxes  assessed  on  the  property  of  the  deceased  pre- 
vious to  his  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the 
deceased  according  to  the  priority  thereof  respectiyely. 

4.  All  recognizances,  bonds,  sealed  instruments,  noiee, 
bills  and  unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt 
oyer  other  debts  of  the  same  class,  except  those  specified  in 
the  third  cIurs.  A  debt  due  and  payable  shall  not  be  en- 
titled to  a  preference  over  debts  not  due.  The  commence- 
ment of  a  suit  for  the  recovery  of  a  debt  or  the  obtaining  a 
j  udgment  thereon  against  the  executor  or  administrator  shall 
not  entiile  such  debt  to  preference  over  others  o£  the  same 
class.  Debts  not  due  may  be  paid  according  to  the  class  to 
which  they  belong,  after  deducting  a  rebate  of  legal  interest 
on  the  sum  paid  for  the  unexpired  term  of  credit  without 
interest.  An  executor  or  administrator  shall  not  satisfy  his 
own  debt  or  claim  out  of  the  property  of  the  deceased  until 

E roved  to  and  allowed  by  the  surrogate;  and  it  f«haU  not 
ave  preference  over  others  of  the  same  class.  Preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  on 
leases  he*d  by  the  testat  ^r  or  intestate  at  the  time  of  his 
death,  ov.  r  debts  of  the  fourth  class,  if  it  appear  to  bis  sat- 
isf action  that  such  preference  will  benefit  the  estate  of  the 
testator  or  iatest^ite.  The  surrogate  may  authorize  theexeo- 
ntor  or  administrator  to  cimprouiise  or  compound  a  debt  or 
claim,  on  upplication,  and  for  good  and  sufficient  cause 
shown,  aid  to  sell  at  public  auction,  on  such  notice  as  the 
surrogate  prescribes,  any  uncollectible,  stale  or  doubtful 
debtor  clai  in  belonging  to  the  estate;  but  any  party  inter- 
ested in  the  final  settlement  of  the  estate  may  show  on  such 
settlement  that  such  debt  or  claim  was  fraudulently  or  negli- 
gently compromised  or  compounded. 

b  a  I'lfi  M  V  a.         §  2720-  ]  Ani'd  1893.]    All  rents  reserved  on  any  lease 
^  made  after  June  seventh,  eighteen  hundred  and   seventy- 

five,  and  all  annuities,  dividends  and  other  pay  men  ts  of 
every  description  made  payable  or  becoming  due  at  fixed 
periods  under  any  instrument  executed  after  such  date, 
or,  being  a  last  will  and  testament  that  takes  effect  after 
such  date,  shidl  be  apportioned  so  that  on  the  death  of 
any  person  interested  in  such  rent?,  annuitie<i,  dividends 
or  other  such  payments,  or  i  i  the  estate  or  fund'  from,  or 
in  respect  to  which  the  same  issues  or  is  derived,  or  on  the 
determin  iti  3n  by  any  other  means  of  the  interest  of  any  such 
person,  he,  or  his  exeoutors,  administrators  or  assin^s 
shall  be  entitled  to  a  proportion  of  such  rents,  annuities 
dividends  and  other  payments,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last  period 
pf  payment  thereof,  as  the  case  may  be,  including  the  day 
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of  the  death  of  snoh  person,  or  of  the  determination  of  his 
or  her  interest,  after  making  allowance  and  dedactions  on 
account  of  charges  on  sach  rents,  aannities,  dividends  and 
other  payments.  Every  such  person  or  his  execntors,  ad- 
ministrators or  assigns  shall  have  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annaities,  dividends  and  other  payments,  when  the 
entire  amount  of  which  such  apportioned  parts  form  part, 
become  due  ai;id  payable  and  not  before,  as  he  or  they  would 
have  had  for  re-covering  and  obtaining  such  entire  rents,  an- 
unities,  dividends  and  other  payments,  if  entitled  thereto; 
but  tho  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  or  the  re  *!  property  comprised  therein  shall  not  be 
recorted  to  for  such  apportioned  parts,  but  the  entire  rents 
of  which  such  apportioned  parts  form  parts,  mnst  be  col- 
lected and  recovered  by  the  person  or  persons  who,  but  for 
this  sestioD,  or  chapter  five  hundred  and  forty -two  of  the 
law.s  of  eighteen  hundred  and  seventy-five,  would  have  been 
entitled  to  tlie  entire  rents;  and  such  portions  shall  be  re- 
coverable from  such  person  or  persons  by  the  parties  en- 
titled to  the  same  under  this  section.  This  section  shall  not 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated 
that  no  apportionmfnt  be  made,  or  to  any  sums  made  pay- 
able in  policies  of  insurance  of  aDy  deseription. 

§,2721.  [Am'd  1893.]  No  legacy  shall  be  paid  by  any 
executor  or  administrator  until  after  the  expiration  of  one 
year  from  the  time  of  granting  letters  testamentary  or  of 
administration,  unless  directed  by  the  will  to  be  sooner 
paid.  If  directed  to  be  sooner  paid,  the  executor  or  adn,iuis- 
trator  may  require  a  bond,  with  two  sufficient  sureties,  con- 
ditioned, that  if  debts  against  the  deceased  duly  appear, 
and  there  are  not  other  assets  to  pay  the  same,  and  no 
other  assets  sufficient  to  pay  other  legacies,  then  the  legatees 
will  refund  the  legacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the 
payment  of  such  debts,  and  the  proportional  parts  of  such 
other  legacies,  if  there  be  any,  and  the  costs  and  charges  in- 
curred by  reason  of  the  payment  to  such  legatee,  and  that 
if  the  probate  of  the  will,  under^ which  snch  legacy  is  paid, 
be  revoked,  or  the  will  declared  void,  that  such  legatee  will 
refund  the  whole  of  such  legacy,  with  interest,  to  the  executor 
or  administrator  entitled  thereto.  After  the  expiration  of  one 
year  the  executors  or  administrators  must  discharge  the  spe- 
cific legacies  bequeathed  by  the  will  and  pay  the  general  lega^ 
cies,  if  th  -re  be  assets.  If  there  are  not  Bufficient  assets,  then 
an  abatement  of  the  general  legacies  must  be  made  in  equal 
proportions.    Such  payment  shall  be  enforced  by  the  surro- 

gate  in  the  same  manner  as  the  return  of  an  invent  ry,  and 
y  a  suit  on  the  bond  of  such  executor  or  administrator, 
whenever  directed  by  the  surrrogate. 
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§  2722 


ARTICLE  SECOND. 


AooouNTiNo;  joxv  Settlbmsnt  of  the  Estatx. 


8  2782.    Distribution;  order  of. 

2733.  Adyanoements. 

2734.  Married  women;  estates 
of. 

2735.  Bepealed. 

2736.  Bepealed. 
27H7.    Bepealed. 

2738.  Bepealed. 

2739.  Bepealed. 
27^0.    Kepealed. 

2741.  Bepealed. 

2742.  Effect  of  judicial  setde- 
meot  of  acconnt. 

2743.  Decree  for  payment  and 
distribution. 

2744.  Id.;  when  specific  prop- 
erty may  be  delivered. 

2745.  Id.;  when  money  may  be 
retained. 

2746.  Id.;  share  of  infant. 

2747.  Legacy,  etc.,  to  unknown 
person  to  be  paid  into 
State  treasury. 

2748.  When  legacy,  etc,  to  be 
paid  to  county 
urer. 


4  Bedf.  895 

1  Dem.  27. 

2  Id.,  221 

3  Id.,  146 

5  Id  .  290 
27  Hun.  577. 
31  Id.,  176. 
1  Conn.  172. 
38  Hun.  126. 
98N.T.342. 
8  N.T.  Sapp. 
586. 
25N.Y. 

State  Bep. 
987 

6  Bedf.  812.' 
40iv.  Pro. 

218. 
81  Hun.  176. 
8  Dem.  221. 
98N.T.342. 
38  Hun,  125. 

4  Dem.  .S46. 

5  Id.  285. 

26  N.T.  State 
.     Bep.  987. 
16  Civ.  Pro. 
911. 
4  Bedf.  396. 

7  Miso.  380; 
881. 


8  2722.  Petition  to  compel  pay- 
ment of  debt  or  legacy; 
hearing;  decree. 

2723.  Decree  for  payment  of 

debt  or  legacy,  on  giv- 
ing security. 

2724.  Proceedings  for  neglect 

to  set  apart    exempt 
property. 
2726.    Intermediate      account- 
ing. 

2726.  Judicial  settlement  of  ac- 

count;  when  may  be 
required. 

2727.  Citation;     order   to   ac- 

count and  proceedings 
thereon. 

2728.  Executors,  etc.,  may  peti- 

tion for  judicial  settle- 
ment; citation  thereupon. 

2729.  Affidavit     to      account; 

vouchers;  examination 
of  accounting  party 

2730.  Commissions  of  executor 

or  administrator. 

2731.  Determination  of  claims 

by  surrogate;  suspen- 
sion of  statute  of  limi- 
tations. 

§  3732-  [Am'd  1893.]  In  either  of  the  folloMng  cases 
a  petition  may  be  presented  to  the  s'lrrogate's  coart,  pray- 
ing fi)r  a  decree,  directing  an  executor  or  administrator  to 
pay  the  petitioner's  claim,  and  that  he  be  cited  to  bhow* 
canse  why  such  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  jost 
proportional  part,  at  any  time  after  six  months  have  expired 
since  letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecnoi- 
ary  provision  under  the  will,  or  a  distribative  share,  for  the 
payment  or  satisfaction  thereof,  or  of  its  just  proportional 
part,  at  any  time  after  one  year  has  expired' since  letters  wem 
granted. 

On  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly;  and  on  the  return  thereof,  be 
must  make  such  a  decree  in  the  premises  as  jusdce  requires. 
But  in  either  of  the  following  cases  the  decree  must  dismiss 
the  petition  without  prejudice  to  an  action  or  an  aocount- 
ing,  in  behalf  of  the  petitioner : 

1.  Where  an  executor  or  a'iministrator  files  a  written 
answer,  duly  verifiel,  setting  forth  facts  which  nhow  that  it 
is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal. 
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and  denying  its  Talidity  or  legality,  absolutely,  or  on  in- 
formation and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surro- 
gate that  there  is  money  or  other  personal  property  of  the 
estnte,  applicable  to  the  payment  or  satisfaction  of  the 
petitioner's  claim,  and  which  may  be  so  applied,  without 
injuriously  affecting  the  rights  of  others  entitled  to  priority 
or  equaUty  of  payment  or  satisfaction. 

§  2723.   [^m'dl893.]  In  a  case  spec  fied  in  subdivision   6Redf.l99. 
second  of  the  last  section,  the  surrogate  may,  iu  his  dis-   IS^'^is**^* 
cretion,  entertain  the  petition,  ntany  time  after  letters  are   2N.T.8upp. 
granted,  although  a  year  has  not  expired.    In  buch  a  case,  if  875. 
it  appears,  on  the  retarn  of  the  cira  ion,  that  a  decree  ifor  ^^J^'"**  ^^*' 
payment  may  be  made,  as  prescribed  in  the  last  section  ;  Jgi*'*  ^^' 
and  that  the  amount  of  money  and  the  value  of  (he  other 
property  in  the   hands  of  the   executor  or   administrator 
applicable  to  the  payment  of  debts,  1  gacies  and  expenses, 
exceed,  by  at  least  one-tbird,  the  amount  of  all  knuwn  debts 
and  claims  against  the  estate,  of  all  legacies  which  are  en- 
titled to   priority  over   the  petitioner's   claim  and  of   all 
legacies  or  distributive  shares  of  the  same  class;  and  that 
the  payment  or  S'ltisf action  of  the  legacy,  pec  miury  pro- 
vision or  distributive  share,  or  some  part  thereof,  is  neces. 
sary  for  the  support  or  education  of  the  petitioner ;  the  sur- 
rogate  may,    in  his  discretion,    make  a   decree    directing 
payment  or  satisfaction  accordingly,  on  the  filing  of  a  bond, 
approved   by  the  surrogate,  conditioned  as  prescribed  by 
law,  with  respect  to  a  bond  which  an  executor  or  an  adminis- 
trator with  the  will  annexed,  may  require  from  a  legatee, 
on  payment  or  satisfaction  of  a  legacy,  before  the  expira. 
lion  of  one  year  from  the  time  when  letters  were  issued, 
pursuant  to  a  direction  to  that  effect  contained  in  the  will. 

§  2724.  [Am*d  1881,  1893.]  Where  an  executor  or  ad- 
ministrator has  failed  to  set  apart  property  for  a  surviving 
husband,  wife  or  child,  as  prescribed  by  law,  the  person  ag- 
grieved may  present  a  petition  to  the  surrogate's  court, 
setting  forth  the  f  dlure  ai^d  praying  for  a  decree,  requiring 
such  executor  or  administrator  to  set  apart  the  property  ac- 
cordingly; or,  if  it  has  been  lost,  injured  or  disposed  of,  to 
pay  the  value  thereof,  or  the  amount  of  injury  thereto,  and 
that  he  be  cited  to  show  cause  why  such  a  decree  should  not 
be  made.  If  the  surrogate  is  of  the  opinion  that  sufficient 
cause  is  shown,  he  must  is-tue  a  citation  accordingly.  On 
the  return  of  the  citation,  the  surrogate  must  make  such  a 
decree  in  tbe  premises  as  j  ustice  requires.  In  a  proper  case, 
the  decree  may  reqmre  tlje  executor  person  illy  to  pay  the 
value  of  the  property,  or  the  amount  of  the  inj  ury  thereto.  The 
decree,  made  on  a  judicial  settlement  of  the  account  of  an 
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exeontor  or  administrator,  may  award  to  a  snrviying  hns- 
band,  wife  or  child,  the  same  relief  which  may  be  awarded 
in  his  or  her  favor,  on  a  petition  presented  as  prescribed  in 
this  section. 

4Redf.320.        §2725      [4m'<2 1893.]    An  exeontor  or  administrator  at 

Id.  396.  any  time,    may  volnntarily    file  in  the    surrogate's   office 

BuLOT         ^^  intermediate  account,  and  the  vouchers  in  support  of  the 

4  Id.  56.  '        same      In  either  of  the  fjllowing  cases  the  surrogate  may, 

in  his  discretion,  make  an  order,  requiring  an  executor  or 

administrator  to  render  an  intermediate  account : 

1.  Wbere  an  application  for  an  order,  permitting  an  exe- 
cution to  issue  on  a  judgment  against  the  executor  or  ad- 
ministrator, Las  been  made  by  the  judgment  creditor,  as  pre- 
scribed in  section  eighteen  hundred  and  twenty-six  of  this 
act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
judgment  creditor,  praying  for  n  decree,  granting  leave  to 
issue  an  execution  on  a  judgment  rendered  against  the  de- 
cedent in  his  lifetime,  as  prescribed  in  section  thirteen  hun- 
dr<id  and  eighty-one  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecnniary 
provision,  or  a  distributive  share,  praying  for  a  decree 
directing  payment  thereof,  as  prescribed  in  section  twenty- 
seven  hundred  and  twenty-two  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were 
issued,  and  no  special  proceeding,  on  a  petition  for  a  judicial 
settlement,  of  the  executor's  or  administrator's  account  is 
pending. 

117N.y.378.  §2726-  [4m'dl893.]  In  either  of  the  following  cases, 
the  surrogate's  court  may,  from  time  to  time,  compel  a 
judicial  settlement  of  the  account  of  an  executor  or  ad- 
ministrator: 

1.  Where  one  year  has  expired  since  letters  were  issued  to 
him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for 
any  other  reason,  his  powers  have  ceased. 

.  3.  Where  a  deqree  for  the  disposition  of  real  property, 
or  of  an  interest  in  real  propeity.'has  been  made,  as  pre- 
scribed in  title  fifth  of  this  chapter,  and  the  property,  or  a 
part  thereof,  has  bten  disposed  of  by  him  pursuant  to 
the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of 
the  decedents  real  property,  or  the  rents,  profits  or  pro- 
ceeds thereof,  pursuant  to  a  power  contained  in  the  dece- 
dent's will,  where  one  year  has  elapsed  since  letters  were 
issued  to  him.     The  surrogate's  court  may  compel  a  judicial 
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settlement  of  the  account  of  a  temporary  administrator  at 
anytime.  It  may  also  compel  a  jndicial  settlement  of  the 
account  of  a  freeholder,  appointed  to  dit^pose  of  a  decedent's 
real  property,  or  interest  in  real  property,  as  prescribed  in 
title  fifth  of  this  chapter,  in  like  manner  as  ^here  the  same 
has  been  disposed  of  by  the  executor  or  administrator. 

§  2727.  [Am*d  1893.]  A  petition,  praying  for  the  jn-  SRedf.  434. 
dicial  settlement  of  an  account,  and  that  the  executor  or  jPfS'  ^^' 
administrator  be  cited  to  show  cause  why  he  should  nrt  32  Hnii  448. 
render  and  settle  his  account,  maybe  presented,  in  a  case  4Dem.*366. 
prescribed  in  the  last  section,  by  a  creditor  or  a  person  in-  id.  646. 
terested  in  the  estate  or  fund,  including  a  child  bom  after  ^^^^'^ 
the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  in-  744' 

fant  so  interested:  or  by  a  surety  in  the  official  bond  of  the  119  N.  Y.  28! 
person  required  to  account,  c  r  the  legal  representative  of  8  Month.  L. 
such  a  surety.  On  the  presentation  of  such  petition,  a  ci-  fj^J^jj^y  28 
tation  must  be  issued  accor<Ungly;  except  that  in  a  cose  4Bedf.395! 
specified  in  subdivision  first  of  the  lust  section,  if  the  peti-  -^  ^  A  r^  C'  /  -7 
tion  is  presented  within  eighteen  months  after  letters  were  ^^*^'^  *^  '  / 
issued  to  the  executor  or  administrator,  ttje  surrogate  may 
entertnio  or  decline  to  entertain  it,  in  hift  discretion.  On  the 
return  of  a  citation  issued  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  if  the  executor  or  admin- 
istrator fails  either  to  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  pre- 
scribed in  the  next  section,  an  order  must  be  made,  direct, 
ing  him  to  account  within  such  a  time,  and  m  such  a  manner 
as  the  surrogate  prescribes,  and  to  attend,  from  time  to 
time,  before  the  surrogate,  for  that  purpcse.  The  executor 
or  administrator  is  bound  by  such  an  order,  without  service 
thereof.  If  he  disobeys  it  the  surrogate  may  issue  a  warrant 
of  attachment  a(.'ainst  him,  and  his  letters  may  be  revoked, 
AS  where  a  warrant  of  attachment  is  issued  to  compel  there- 
turn  of  an  inventory.  If  it  appeals  thxt  there  is  a  surplus,  dis 
tri'utable  to  creditors  or  persons  interested,  the  surrogate, 
at  any  time,  may  issue  a  supplemental  citation,  directed  to 
the  persons  who  mnst  be  cited,  on  the  petition  of  an  ex- 
ecutor or  administrator  for  a  judicial  settlement  of  his  ac 
count,  and  requiring  them  to  attend  the  accounting.  On 
the  return  of  a  citation  issued  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  if  one  year  has  expired 
since  letteirs  were  issued  to  the  executor  or  administrator, 
he  may  present  a  petition  as  prescribed  in  the  next  section. 
A  citation  issued  on  such  a  petition  need  not  be  directed  to 
the  pf-titioner  in  the  special  proceeding  pending  against  the 
executor  or  administrator;  but  the  hearing  of  that  proceed- 
ing must  be  adjourned  until  the  return  of  the  citation  so 
issued,  when  the  two  procetedings  must  be  consolidated. 
The  consolidation  does  not  affect  any  power  of  the  surro- 
gate, which  might  be  exercised  in  either  proceeding. 
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uoi. 


\  2728.     \AitCd  1893,  1894,  1895.]  In  either  of  the  follow. 
1  Conn.  435.  i^S  c&s^  ^^  execntor  or  admiDi«trator  may  present  to    the 
22  H.  T*.         surrogate's  court  his  account  and  a  written  petition,  duly 
State  Rep.  verified,  pra^  ing  that  his  aoconnt  may  he  judicially  settled; 
and  that  the  sureties  in  his  official  hond  or  the  legal  repre- 
seutatiyes  of  such  surety  and  all  creditors  or  persons  claim- 
ing to  he  creditors  of  the  decedent,  except  such,   as   by 
vouchers  annexed  to  the  account  filed,  appear  to  have  been 
paid  and  the  decedent's  hushand  or  wife  next  of  kin  and  leg. 
atees,  if  any ;  or,  i  f  either  of  those  persons  has  died,his  execD  tor 
or  adriiini8trator,if  any,  mav  he  cited  to  attend  the  settle  ment : 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to 
such  executor  or  admiuistrator. 

*A,  Where  notice  requiring  all  persons  having  claims  against 
the  deceased  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  such  executor  or  administrator  has  been  duly  published 
aooordiug  to  law.  If  one  of  two  or  more  co-executors  or  co- 
administrators presents  his  account  and  a  petition  for  a  judi- 
cial settlement  of  his  separate  account,  it  must  pmy  that  his 
co-executors  or  co-administrators  may  also  be  cited.  Upon 
the  presentation  of  account  and  a  pe.ition,  as  prescribed  in 
this  section,  the  surrogate  must  issue  acihition  accordingly. 
On  the  return  of  a  citation  issued  as  prescribed  in  this  sec- 
tion the  surrogate  must  take  the  account,  and  hear  the  alleg- 
ations and  proofs  of  the  parties  re8X>ectiDg  tbe  same.  Any 
party  may  contest  the  account^  with  respect  to  a  matter  af- 
fectiug  his  interest  in  the  settlement  and  distribution  of  the 
estate.  And  any  party  may  coutest  an  intermediate  account 
rendered  under  section  twenty-seven  hundred  and  twenty- 
five  of  this  act  in  case  the  same  shall  not  be  consolidated 
pursuant  to  section  twenty- seven  hundred  and  twenty -seven 
of  this  act.  A  creditor,  or  person  interested  in  the  estate, 
although  not  cited,  is  entitled  to  appear  on  the  heaiine,  and 
thus  make  himself  a  party  to  the  proceeding.  When  letters 
issued  to  an  execntor  or  adminis^tor  have  been  revoked, 
he  may  present  to  the  surrogate's  court  a  wiitten  petition, 
duly  verified,  praying  that  Lis  account  be  judicially  settled, 
and  that  his  successo'*,  if  a  successor  has  been  appointed, 
and  the  other  persons  specified  in  this  section  be  cited  to 
attend  the  settlement. 

§  2729.  ^AaCd  1893.]  To  eaoh  aoooont  filed  with  the 
surrogate,  as  prescribed  in  this  article,  must  be  appended 
the  affidavit  of  the  accounting  party,  to  the  effect  that  the 
account  contains,  according  to  the  be;«t  of  his  knowledge 
and  beUef,  a  full  and  true  statement  of  all  his  receipts  and 
disbursements  on  account  of  the  estate  of  the  decedent,  i.nd 
of  all  money  and  other  property  belonging  to  the  estate, 
which  have  come  to  his  hands,  or  been  received  by  any  other 
person,  by  his  order  or  authority,  'for  his  use.  and  that  he 
does  not  know  of  aiy  error  or  omission  in  the  account,  to 
the  prejudice  of  any  creditor  of,  or  pers  >n  interes  e  I  in,  tbe 
e  .tate  of  the  decedent.  On  an  accounting  by  an  executor  or 
adminiRtratf  r,  the  ac  onntinx  party  mnst  )>roduce  and  files 
voucher  for  every  payment,  except  in  one  of  following  ciwes : 

1.  He  may  be  allowed,  without  a  voucher,  any  proper  item 
of  expenditure,  not  exceeding  twenty  dollars,  if  it  is  sop* 
p  >rted  by  his  own  uncontradicted  oath,  stating  positivdy 
the  fact  of  payment,  and  specifying  wh^ n  and  to  whom  the 
pttyment  was  madn,  but  all  the  items  so  allowed  against  an 


6  Dem.  26. 
18  N   Y. 
State  Rep. 
570. 
Id.  812. 
6  Bedf .  678. 
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estate,  on  all  the  accountings  of  all  the  executors  oradminis-^ 
trators  shall  not  exceed  five  hundred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony, 
that  he  did  not  take  a  Toucher  when  he  made  the  payment, 
or  that  the  voucher  then  taken  by  him  has  been  lost  or  de- 
stroyed, he  may  be  allowed  any  item,  the  paym*  nt  of  which 
he  satisfactorily  proves  by  the  testimony  of  the  person  to 
whom  he  made  it;  or,  if  that  person  is  dead  or  cannot,  after 
diligent  search,  be  found,  by  any  competent  evidence  other 
than  his  own  oath  or  that  of  his  wife.  But  an  allowance 
can  not  be  made,  as  specified  in  this  section,  unless  the  sur- 
rogate is  satisfied  that  the  charge  is  correct  and  just.  The 
surrogate  may,  at  any  time,  make  an  order  requiiing  the  ac- 
conntiDg  part^  to  make  and  file  his  account,  or  to  att'^nd 
and  be  examined  under  Oiitb,  touching  his  receipts  and 
disbursements,  or  touching  any  other  matter  relating  to  his 
admiaistration  of  the  estate,  or  any  act  done  by  him  under 
color  of  his  letters,  or  after  the  decedent's  deatii  and  before 
the  letters  were  issued,  or  touching  any  personal  property 
owned  or  held  by  the  decedent  at  the  time  of  his  death.  No 
profit  shall  be  made  by  an  executor  or  administrator  by 
the  increase,  nor  shall  he  sustain  any  loss  by  the  decrease, 
without  his  fault,  of  any  part  of  the  estate  ;  but  he  shall  ac- 
count for  such  increase,  and  be  allowed  for  such  det;rease  on 
the  settlement  of  his  accounts.  On  the  judicial  settlement 
of  the  account  of  an  executor  or  administrator,  the  surrogate 
may  allow  the  accounting  party  f^r  property  of  the  dece- 
dent perished  or  lost  without  the  fault  of  the  accounting 
party. 

§  2730,  [Am'd  1881,  1893. 1895,  amendment  to  take  effect  4  civ.  Pro. 
Septembtr  1, 1895.]  On  the  settlement  of  the  account  of  an  203. 
executor  or  administrator,  the  surrogate  must  allow  to  Lim 
for  his  services,  and  if  there  be  more  than  one,  apportion 
among  them  according  to  the  services  rendered  by  them  re- 
spectively, over  and  above  his  or  their  expenses:  For 
Tciceiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum.  For 
receiving  and  paying  out  any  additioml  sums  not  apaount- 
ing  to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one  half  per  cen  tum.  For  all  sums  above  eleven  thousand  dol- 
lars, at  the  rate  of  one  per  centum.  In  all  cases  such  allow- 
ance must  be  made  for  their  necessary  expenses  actually 
paid  by  them  as  appears  just  and  reasonable.  If  the  value 
of  the  personal  property  of  the  decedent  amounts  to  one 
hundred  thousand  dollars  or  more,  over  all  Lis  debts,  each 
executor  or  administrator  is  entitled  to  the  full  compensa- 
tion on  principal  and  income  allowed  herein  to  a  sole 
executor  or  administrator,  unless  theie  are  more  than  three, 
in  which  case  the  compensation  to  which  three  would  be 
entitled  must  be  apportioned  among  them  according  to  the 
services  rendered  by  them  respectively,  and  a  like  appor* 
tionment  shall  be  made  in  all  cases  where  there  shall  be 
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more  than  one  executoi:  or  administrator.  Where  the  will 
provides  a  specific  compensation  to  an  executor  or  adminis- 
trator he  is  not  entitled  to  any  allowances  for  his  services, 
nnless  by  a  written  instrument  filed  with  the. surrogate,  lie 
renounces  the  specific  compensation.  Where  successive  or 
different  letters  are  issued  to  the  same  person  on  the  estate 
of  the  same  decedent,  includiog  a  case  where  letters  testa- 
mentary, or  letters  of  general  administration,  are  issued  to  a 
person  who  has  been  previously  appointed  a  temporary  ad- 
ministrator, he  is  entitled  to  compensation  in  one  capacity 
only,  at  his  election,  except  that  where  he  has  received 
compensation  in  one  capacity  he  is  entitled  to  the  excess,  if 
any^  of  the  compensation  allowed  by  law,  above  the  &um 
which  he  has  already  received  in  the  other  capacity. 

§  2731.  [Am'd  1S93,  1895,  amendment  to  take  effect 
September  1, 1H95.]  On  the  judicial  settlement  of  the  ao- 
.  count  of  an  executor  or  administrator  he  may  prove  any  debt 
4  Civ.  Pro.  owing  to  him  by  the  decedent.  Where  a  contest  arises 
?D*  71  between  the  accounting  party  and  any  of  the  other 
83  Hon.  699.  P^^^i^^  respecting  property  alleged  to  belong  to  the  estate, 
5Dem.383.*  but  to  which  the  accounting  party  lays  claim,  either 
individually  or  as  the  representative  of  the  estate ;  or 
respecting  a  debt  alleged  to  be  due  by  the  aocounting 
party  to  the  decedent,  or  by  the  decedent  to  the  accounting 
party  the  contest  must,  except  where  the  claim  is  made  in  a 
representative  capacity,  in  which  case  it  may,  be  tried  and 
determined  in  the  same  manner  as  any  other  ibsue  arising  is 
the  surrogate's  court.  From  the  death  of  the  decedent  until 
the  firstjudicial  settlement  of  the  accounts  of  the  executor 
or  administrator  the  running  of  the  statute  of  limitaticns 
against  a  debt  due  from  the  decedent  to  the  accounting 
party,  or  any  other  cause  of  action  in  favor  of  the  latter 
against  the  decedent,  is  suspended,  unless  the  accounting 
party  was  appointed  on  the  revocation  of  former  letters^ 
issued  to  another  person,  in  which  case  the  running  of  the 
statute  is  so  suspended  from  the  grant  of  letters  to  him  until 
the  firstjudicial  settlement  of  his  account.  After  the  first 
judicial  settlement  of  the  account  of  an  executor  or 
administrator,  the  statute  of  limitations  begins  again  to  run 
against  a  debt  due  to  him  from  the  decedent,  or  any  other 
cause  of  action  in  his  favor  against  the  decedent. 

Ol.  §  2732*  [Am'd  1893.]    If  the  deceased  died  intestate,. 

\  <3i  a  -\  *^®  surplus  of  his  }>er80Qal  property  after  payment  of  debts; 

*  ^    J    I  and  if  he  left  a  will,  such  surplus,  after  the  payment  of 

debts  and  legacies  if  not  bequeathed,  must  be  distribated 
to  his  widow,  children,  or  next  of  kin,  in  mann  r  follow^ 
ing: 

1.  One-third  part  to  the  widow,  and  the  r«rsidae  in  equal 
poitlons  among  the  children,  and  such  persons  as  leg^v 
represent  the  children  if  any  of  them  have  died  before  the 
deceased. 

2.  If  there  be  no  children,  nor  any  legal  representative* 
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of  tkem,  then  one-half  of  the  whole  surplus  shall  be  allotted 
to  the  widow,  and  the  other  half  distributed  to  the  next  of 
kin  of  the  deceased,  entitled  under  the  provi^-ions  of  this 
section. 

3.  If  the  deceased  leaves  a  widow,  and  no  desceudant, 
parent,  brother  or  sister,  nephew  or  niece,  the  widow  shall 
be  entitled  to  the  whole  surplus;  but  if  there  be  a  brother 
or  sister,  nephew  or  niece,  and  no  descendant  or  parent,  the 
widow  shall  be  entitled  to  one-half  of  the  surplus  as  above 
provided,  and  to  the  whole  of  the  residue  if  it  does  not  ex- 
ceed two  thousand  dollars;  if  the  residue  exceeds  that  sum, 
she  shall  receive  in  addition  to  the  one-half,  two  thousand 
dollars;  and  the  remainder  shall  be  distributed  to  the  broth- 
ers and  sisters  and  the  r  representatives.     » 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  dis- 
tributed equally  to  and  among  the  children,  and  such  as 
legally  represent  them. 

6.  if  there  be  no  widow,  and  no  children,  and  no  repre- 
sentatives of  a  ciiilci,  the  whole  surplus  shall  be  distributed 
to  the  next  of  kin,  in  equal  degree  to  the  deceased,  and  their 
legal  representatives. 

6.  If  the  deceased  leave  no  children  and  no  representa- 
tives  of  them,  and  no  father,  and  leave  a  widow  and  a 
mother,  the  half  not  distributed  to  the  widow  shall  be  dis- 
tributed in  equ  .1  shares  to  his  mother  and  brothers  and  sis- 
ters, or  the  representatives  of  such  brothers  and  sisters; 
and  if  there  be  no  widow,  the  whole  surplus  shall  be  dis- 
tributed in  like  manner  to  the  mother,  and  to  the  brothers 
and  sisters,  or  the  representatives  of  such  brothers  and  sis- 
ters. ^ 

7.  If  the  deceased  leave  a  father  and  no  child  or  descend- 
ant, the  father  shall  take  one-half  if  there  be  a  widow,  and 
the  wbnle,  if  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother  and  no  child,  descend- 
ant, father,  brother,  sister,  or  representative  ot  a  brother  or 
sister,  the  mother,  if  there  be  a  widow,  shall  take  one-half; 
and  the  whole,  if  there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  leave  a  mother, 
and  no  child,  or  descendant,  or  widow,  such  mother  shall 
take  the  whole  and  shall  be  entitled  to  letters  of  adminis- 
tration in  exclusion  of  all  other  persons.  If  the  mother  of 
sncli  deceased  be  dead,  the  relatives  of  the  deceased  on  the 
part  of  the  mother  shall  take  in  the  same  manner  as  if  the 
decea'  ed  had  been  legitimate,  and  be  entitled  to  letters  of 
administration  in  the  same  order. 

10.  Where  the  descendantn,  or  next  of  kin  of  the  de- 
ceased,  entitled  to  share  in  his  estate,  are  all  in  equal  de- 
gree to  the  deceased,  their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  une- 
qual de^ees  of  kindred,  the  surplus  shall  be  apportione4 
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among  those  entitled  thereto,  according  to  their  respectlTe 
stocks;  so  that  those  who  take  in  their  own  right  shall  re- 
ceive equal  shares,  and  those  who  take  by  representation 
shall  receive  the  share  to  which  the  parent  whom  they  rep- 
resent, if  living,  woald  have  been  entitled. 

12.  No  representation  shall  be  admitted  among  collaterals, 
after  bro  hers'  iind  sisters'  children. 

13.  Belatives  of  the  half-blood,  shall  take  equally  with 
those  of  the  whole  blood  ia  the  same  degree;  and  the  repre- 
Sintatives  of  snch  relatives  shall  take  in  the  same  m  inner  as 
the  representatives  o£  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten 
before  his  death,  bnt  bom  thereafter,  shall  take  in  the  same 
manner  as  if  the^c  had  been  bom  in  the  lifetime  of  the  de- 
ceased, and  had  survived  him. 

§  2733-  lAm*d  1893.]  If  any  child  of  snch  deceased  per- 
son have  been  advanced  by  the  deceased,  by  settlement  or 
portion  of  real  or  personal  property,  the  value  thereof  shall 
be  reckoned  with  that  part  of  the  surplus  of  the  personal 
property,  which  remains  to  be  distributed  among  the  chil- 
dren;  and  if  such  advaucement  be  equal  or  superior  to  the 
amount)  which,  according  to  the  preceding  section,  would 
be  distributed  to  snch  child,  as  his  share  of  such  surplus 
and  advancement,  such  child  and  his  descendants,  shall  be 
excluded  from  any  share  in  the  distribution  of  such  surplus. 
If  such  advancement  be  not  equal  to  such  amount,  such 
child  or  his  descendants  shall  be  entitled  to  receive  bo  much 
only,  as  is  sufficient  to  mal  e  all  the  shares  of  all  the 
children,  in  such  surplus  and  advancement,  to  be  equal,  as 
nehr  as  can  be  estimated.  The  maintaining  or  educating, 
or  the  giving  of  money  to  a  child,  without  a  view 
to  a  portion  or  settlement  in  life,  shall  not  be  deemed 
an  advancement  within  the  meaning  of  this  section,  nor 
shall  the  foregoing  provisions  of  this  section  apply  in  aMy 
case  where  there  is  any  real  property  of  the  intestate  to  de- 
scend to  his  heirs.  Where  there  is  a  surplus  of  personal 
property  to  be  distributed,  and  the  advancement  consisted 
of  personal  property,  or  where  a  deficiency  in  the  adjust- 
ment of  an  advancement  of  real  property  is  charg^-able  on 
personal  property,  the  decree  for  distributi(  n,  in  the  guno- 
gate's  court,  must  adjust  all  the  advancements  which  have 
not  been  previously  adjusted  by  the  judgment  of  a  court  of 
competent  jurisdiction.  For  that  purpose,  if  any  person  to 
be  affected  by  the  decree  is  not  aparty  to  the  proceeding,  the 
surrogate  must  cause  him  to  be  brought  in  by  a  supple- 
mental citation. 

§2734.  [Am'd  1893.]  The  provisions  of  this  article 
respecting  the  distribution  of  property  of  deceased  persons 
apply  to  tiie  personal  property  of  married  women  dying, 
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leaving  desc'^ndants  them  surviving.  The  husband  of  ftDy 
such  deceased  married  woman  bhall  be  entitled  to  the  same 
distributive  share  in  the  rersonal  properly  of  his  M'ife  to 
which  a  widow  is  entitled  in  the  persoual  property  of  her 
husband  by  the  provisions  of  th's  article  and  no  more. 

§2735.   [Hepealed  lSd3.] 

§  2736.  ]  Repealed  1893.] 

§  2737-  [Repealed  1893.] 

§2738-  [Repealed  1893.] 

§  2739.  IBepealed  1893.] 

§  2740.  [Repealed  1893,] 

§2741.  [JSepea/cd  1893.] 

§  2742.  A  judicial  settlement  of  the  account  of  an  ex- 
ecutor or  admlDistrn  tor,  either  by  tl  e  decree  of  the  surro- 
gate's court,  or  upon  aa  appeal  therefrom,  is  con<'lubive  evi- 
dence agains*^  all  the  parties  who  were  duly  cited  or  ap- 
peared,  and  all  persons  deriving  title  from  any  of  them  at 
any  time,  of  the  following  facts,  and  no  others: 

1.  That  the  items  allowed  to  the  accouoting  p  rty,  for 
money  paid  to  creditors,  legatees,  and  next  of  kin,  for  nec- 
essary expenses,  and  for  his  services  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all 
the  interest  for  money  received  by  him,  and  embraced  in 
the  account  for  which  he  was  legaUy  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as 
collected,  is  all  that  was  colle-tible,  at  the  time  of  the  set- 
tlement, on  the  debts  stated  in  the  account. 

4.  That  the  allowances  niade  to  the  accounting  parfy,  for 
the  decrease,  and  the  charges  against  him  for  the  increase,  in 
the  value  of  property,  were  correctly  made. 

§  2748«  {Am'd  1895,  amendment  io  take  effect  September  1, 
1895. J  Where  an  account  is  judicially  settled  as  prescribed 
in  this  article,  and  any  part  of  the  estate  remains  and  is 
ready  to  be  distributed  to  the  credit or.'<,  legatees,  next  of 
kin,  husbaud  or  wife  of  the  decedent,  or  tbeir  assigns,  the 
decree  must  direct  the  payment  and  distribution  thereof  to 
the  persons  so  entitled  according  to  their  respt^ctive  eights.  /*q  Vrr?  ^  Ln 
IE  any  person  who  is  a  necessary  party  for  that  purpose  has  ^  7  *  "  * 

not  been  cited  or  has  not  appeared,  a  supplemental  citation 
niust  be  issued  as  prescribed  in  section  two  thousand  seven 
hundred  and  twenty -seven  of  this  act.  Where  the  validity 
of  the  debt,  claim  or  distributive  share  is  admitted  or  has 
been  established  upon  the  accounting  or  other  proceediog 
in  the  surrogate's  court  or  other  court  of  competent  juris- 
diction, the  decree  mut-t  deteimine  to  whom  it  is  payable, 
the  Hum  to  be  p  lid  by  reason  thereof  and  all  otlier  qu  stions 
conceruiug  tbe  same.    With  respect  to  the  piatiers  enumer« 
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aied  in  this  section  the  decree  is  conclusive  as  a  jadgment 
upon  each  party  to  the  special  proceeding  who  mras  duly 
cited  or  appeared,  and  upon  every  person  deriving  title  froiu 
such  party. 

§  2744.  In  either  of  the  following  cases,  the  decree 
may  direct  the  delivery  of  an  unsold  chattel,  or  the  assign- 
ment of  an  uncollected  demand,  or  any  other  personal 
property,  to  a  party  or  pa,rties  entitled  to  payment  or  dis- 
tribution, in  lieu  of  the  money  value  of  the  property  : 

1.  Where  all  the  parties  interested,  who  have  appeared, 
manifest  their  consent  thereto  by  a  writing  filed  in  the  sur- 
rogate's office, 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose 
of  payment  or  distribution,  would  cause  a  loss  to  the  x>arti£s 
entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not 
fix  it,  by  an  appraisement  under  oath,  made  by  one  or  more 
persons  appointed  by  tftfe  surrogate  for  the  purpose. 

§  2745.  Where  an  admitted  debt  of  the  decedent  is  not 
yet  due,  and  the  creditor  will  not  accept  present  payment, 
with  a  rebate  of  interest ;  or  where  an  action  is  pending  be- 
tween the  executor  or  administrator,  and  a  person  claiming 
to  be  a  creditor  of  a  decedent ;  the  decree  must  direct  that 
a  sum,  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
.  which  it  is  entitled,  together  with  the  probable  amount  of 
the  interest  and  costs,  be  retained  in  the  hands  of  the  ac- 
counting party ;  or  be  deposited  in  a  safe  bank,  or  trust 
company,  subject  to  the  surrogate's  order ;  or  be  paid  into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to 
the  payment  of  the  claim,  when  it  is  due,  recovered,  or  set- 
tled :  and  that  so  much  thereof,  and  is  not  needed  for  that 
purgose,  be  afterwards  distributed  according  to  law. 

5Dem.289.  §8,746.  [^m'(f  1886.1  When  a  legacy  or  distributive 
ia^  Ifi  f{  ^  2Ji  share  is  payable  to  an  infant,  the  decree  may,  in  the  discre- 
tion of  the  surrogate's  court,  direct  it,  or  so  much  of  it  as 
may  be  necessary,  to  be  paid  to  his  general  guardian,  to  be 
applied  to  his  support  and  education ;  or  when  it  does  not 
exceed  fifty  dollars,  the  decree  mav  order  it  to  be  paid  to 
his  father,  and  if  his  father  be  dead,  then  to  his  mother,  for 
the  use  and  benefit  of  such  infant.  Said  court  may,  in  its 
discretion,  by  its  decree,  direct  any  legacy  or  distributive 
share,  or  i  art  of  a  legacy  or  distributive  share,  not  paid  or 
applied  as  af or^aid,  which  is  payable  to  an  infant,  to  be 
paid  to  the  general  guardian  of  such  infant,  upon  his  exe- 
cuting and  depositm^  with  the  surrogate  in  his  office,  a 
bond  running  to  such  infant,  with  two  or  more  sufficient 
sureties,  duly  acknowledged  and  approved  by  the  surrogate, 
in  double  the  amount  of  such  legacy  or  distributive  share, 
conditioned  that  such  general  guardian  shall  faithfully 
apply  such  legacy  or  distributive  share,  and  render  a  true 
and  just  account  of  the  application  thereof,  in  all  respects, 
to  any  court  having  cognizance  thereof^  when  thereunto 
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required,  the  sureties  in  which  bond  shall  Justify  as  re- 
quired in  this  act.    The  said  court  may,  in  its  discretion, 
from  time  to  time,  authorize  or  direct  such  general  guar- 
dian to  expend  such  part  of  such  legacy  or  distributivd 
share,  in  the  support,  maintenance  and  education  of  such 
infant  as  it  deems  necessary.    On  such  infant's  coming 
t^wenty-one  years  of  age,  he  shall  be  entitled  to  receive,  and 
his  general  guardian  shall  pay  or  deliver  to  him,  under  the  " 
direction  of  the  surrogate's  court,  the  securities  so  taken, 
and  the  interest  or  other  moneys  that  may  have  been  paid  to 
or  received  by  such  general  guardian,  after  deducting  there- 
from such  amounts  as  have  been  paid  or  expended  in  pur- 
suance of  the  orders  and  decrees  of  said  court,  so  made  as 
aforesaid  and  the  legal  commissions  of  such  guardian;  and 
the  said  general  guardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward, 
for  the  same;  incase  of  the  death  of  said  infant,  befoi;e 
coming  of  age,  the  said  securities  and  moneys,  after  making 
the  deductions  aforesaid,  shall  go  to  his  executors  or  a£ 
ministrators,  to  be  applied  and  distributed  according  to  law, 
and  the  general  guardian  shall  in  like  manner  be  uable  to 
account  to  such  administrator  or  executor.    If  there  be  no 
general  guardian,  or  if  the  surrogate's  court  do  not  order 
or  decree  the  payment  or  disposition  of  the  legacy  or  dis- 
tributive share  m  some  of  the  ways  above  described,  then 
the  legacy  or  distributive  share,  or  part  of  the  same  not  dis- 
posed of  as  aforesaid,  whether  the  same  consists  of  money 
or  securities,  shall,  by  the  order  or  decree  of  the  surrogate's 
court,  be  paid  and  delivered  to  and  deposited  in  said  court, 
by  paying  and  delivering  the  same  to  and  depositing  it  with 
the  county  treasurer  of  the  county,  to  be  held,  managed, 
invested,  collected,  reinvested  and  disposed  of  by  him,  as 
prescribed  and  required  by  section  two  thousand  five  hun- 
dred and  thirty-seven  of  this  act.    The  regulations  con- 
tained in  the  general  rules  of  practice,  as  specified  in  section 
seven  hundred  and  forty-four  of  this  act,  and  the  provisions 
of  title  three  of  chapter  eight  of  this  act  apply  to  money, 
legacies  and  distributive  shares  paid  to  and  securities  depos- 
ited with  the  county  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect 
thereto,  or  with  respect  to  a  security  in  which  any  of  the 
money  has  been  invested,  or  upon  which  it  has  been  loaned, 
the  power  and  authority  conferred  upon  the  supreme  court  by 
section  seven  hundred  and  forty-seven  of  this  act.   Sections 
forty-six,  forty-seven,  forty-eight,  forty-nine,  fifty  and  fifty- 
one  of  part  two,  chapter  six,  title  three,  article  two,  of  the 
Revised  Statutes,  are  repealed. 

§  2747.  Where  the  person  entitled  to  a  legacy  or  dis-  ioiN.T.688. 
tributive  share  is  unknown,  the  decree  must  direct  the 
executor  or  administrator  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or 
persons  who  may  thereafter  appear  to  be  entitled  thereto. 
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The  surrogate,  or  the  supreme  court,  upon  the  petition  of  a 
person  claimiug  to  be  so  entitled,  and  upon  at  least  f  ourt  en 
days'  notice  to  the  Attorney-General,  accompanied  with  a 
copy  of  the  petition,  may  by  a  reference,  or  by  directing 
the  trial  of  an  issue  by  a  jurv,  or  otherwise,  asccrluin  the 
rights  of  the  persons  interested,  and  grant  an  order  directing 
the  payment  of  any  money,  which  appears  to  be  due  to  the 
claimant,  but  without  interest,  and  deducting  all  expenses 
incurred  by  the  State  with  respect  to  the  decedent's  estate. 
The  comptroller,  upon  the  production  of  a  certified  copy  of 
the  order,  must  draw  his  warrant  upon  the  treasury,  for 
the  amount  therein  directed  to  be  paid  ;  which  must  be  paid 
by  the  State  treasurer,  to  the  person  entitled  thereto. 

Q  A^'  ^'  §  8748.  The  decree  must  also  direct  tlie  executor 
or  administrator  to  pay  to  the  county  treasurer  a  legacy 
or  distributive  share,  which  is  not  paid  to  the  person 
entitled  thereto,  at  the  expiration  of  two  years  from  the 
time  when  the  decree  is  made,  or  when  the  legacy  or  dis- 
tributive share  is  payable  by  the  terms  of  the  decree.  The 
money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate ;  or  pur- 
suant to  the  judgment  of  a  court  of  competent  jurisdiction 

TITLE  V. 

Dtspoiition  of  the  deeedenfs  real  property,  for  the  payment  €f 
debts  and  funeral  expenses.  Distribution  of  the  proceeds. 

{  2749.  What  property  Bubject  to  this  title. 

8750.  Petition  ;  when  and  bv  whom  presented. 

8751.  Cred. tor's  time  to  apply  extended  in  certain  cases. 
8768.  Contents  of  petition. 

8758.  Proceedings  where  some  of  the  facts  are  anknown, 

8754.  Citation  thereapon. 

8755.  Hearing. 

8756.  Proof  of  debt  upon  which  judgment,  etc.,  has  been  rendered. 

8757.  The  last  section  qnalifled. 

8758.  Decree  to  recite  debts. 

8750.  What  proof  necessary  for  a  decree. 

8760.  Decree  to  mortgage  or  lease. 

8761.  Decree  to  sell. 

8763.  Id. ;  when  title  is  in  controversy. 

8768.  Id. ;  order  in  which  different  parcels  are  to  be  sold. 

8704.  Id. ;  where  undivided  interest  or  precedent  estate  is  dcatei 

by  the  will,  etc 
8766.  Form  of  decree. 

8766.  Bond  to  be  given  by  execntor  or  administrator. 

8767.  If  he  refuses,  freeholder  to  be  appointed  to  execute  decree. 
8708.  Order  directing  execution  of  decree. 

8769.  Id. ;  as  to  distinct  parcels  after  appeal. 

8770.  Id. ;  not  affected  by  death,  etc. 

8771.  What  credit  allowed  on  sale. 
87i2.  Mode  of  sale ;  notice  thereof. 

8773.  Distinct  parcels  to  be  sold  separately. 

2774.  Who  not  to  purchase. 

2775.  Order  to  vacate  sale.    Besale. 

877«i.  Order  to  confirm  sale.    Conveyance  thereupon. 

8777.  When  conveyance  not  to  effect  purchaser  or  mortgagee  fron 

heir,  etc. 
2?78.  Effect  of  conveyance  in  other  cases. 
877S.  Contract  for  lands ;  how  sold. 
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2780.  Id. ;  purchaser's  bond  for  payment  thereupon. 

2781.  Id. ;  when  interest  in  part  of  laud  may  be  sold. 
278Q.  Id.;  effect  of  conveyance  of  decedent's  interest. 

2783.  Id.;  effect  of  conveyance  of  part. 

2784.  Purchaser's  title  not  affected  by  certain  irregularities,  etc. 

2785.  Id.;  presumption  where  records  have  been  removed. 

2786.  Proceeds  to  be  paid  into  court,    i^ect  thereof . 

2787.  Notice  of  distribution  of  proceeds. 

2788.  Hearing;  proof  of  further  debts. 

2789.  When  sale  of  unsold  property  may  be  directed. 

2790.  Proof  of  claims  to  surplus  money. 

2791.  Decree  for  distribution. 

279!2.  Id.;  county  treasurer  to  distribute. 

2793.  Distribution ;  how  made. 

2794.  Dower  in  lands  under  contract;  how  computed. 
2T96.  Fundsetapartfor  dower;  how  invested,  etc. 

2796.  Id.;  share  belong^g  to  infant,  etc. 

2797.  Effect,  upon  proceedings  under  this  title,  of  an  action  to  f  ore> 

close,  etc 

2798.  Surplus  money  on  foreclosure  and  other  sales;  when  paid  to 

surrogate. 
3799.  Id.;  how  distributed. 

2800.  Securities  and  leases ;  surrogate's  duty  respecting  the  same. 

2801.  Restitution,  for  assets  subsequently  discovered. 


§2749.     [Ara'dlSH.]  Real  property,  of  wbicb  a  decedent  b4Hnn.  soi. 
died  seize<1,  and  the  interest  of  a  decedent  in  real  property,    lo  Civ.  Pro. 
held  by  him  under  a  contract  for  the  purchase  thereof,  made  J^  j^  y  io6 
either  with  him,  or  with  a  person  from  whom  he  derived  his 
interest,  may  be  disposed  of,  for  the  payment  of  his  debts 
and  funeral  expenses,  or  for  the  payment  of  j  adgment  liens 
existing  thereon  at  his  death,  as  prescribed  in  this  title  ;  ex- 
cept where  it  is  devised,  expressly  charged  with  the  pay- 
ment of  debts  or  funeral  expenses,  or  is  exempted  from  levy 
and  sale  by  virtue  of  an  execution,   as  prescribed  in  title 
second  of  chapter  thirteen  of  this  act.      The  expression 
'* funeral  expenses,"  as  used  in  this  title,  includes  a  reason- 
able charge  for  a  siutable  headstone. 


§2750.     [i4m'd  1885,  1894  ]     At  any  time  within   three  6Bedf.207. 
years  after  letters  were  first  duly  granted  within  the  state,   lO  Civ.  Pro. 
upon  the  estate  of  a  decedent,  an  executor  or  administrator,  3^^'^^^  37 
whether  sole  or  joined  in  the  letters  with  another  other  49  uun,  439. 
than  a  temporary  administrator,  or  a  person  holding  a  judg-  1Q7  N.Y.  2%! 
ment  lien  upon  decedent's  real  property  at  the  tiiue  of  his   136  Id.  412. 
death,  or  any  other  creditor  of  the  decedent,  other  than  a 
creditor  by  a  mortgage  which  is  a  lien  upon  the  decedent's 
real  property,  may  present  to  the  surrogate's  court,  from 
which  letters  were  issued,  a  written  petition,  duly  verified, 
praying   for  a  decree  directing  the  disposition  of  the  de- 
cedent s  real  property,  or  interest  in  real  property,  speci- 
fied in  the  last  section,  or  so  much  thereof  as  is  necessary 
for  the  payment  of  his  debts  or  funeral  expenses,  or,  if  so 
decreed  as  hereinafter  provided,  for  the  payment  of  any 
judgment  liens  existing  upon  such  land,  or  some  portion 
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thereof,  at  decedent's  death  by  the  mortgage,  lease  or  sale 
at  public  or  private  sale  thereof ;  and  that  the  parties  named 
in  the  petition  and  all  other  necessary  parties,  as  prescribed 
in  the  subsequent  sections  of  this  title,  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made. 


127  N.T.296.  §  2751.  [Am'd  1887.  ]  The  time,  during  which  an  action 
is  pending  in  a  court  c  f  record,  between  a  creditor  and  an 
executor  or  administrator  of  the  estate,  is  not  a  part  of  the 
time  limited  in  the  last  section,  for  presenting  a  petition, 
founded  upon  a  debt,  which  was  in  controversy  in  the  ac- 
tion; if  the  creditor  has,  before  the  expiration  of  the  time  so 
limited,  filed,  in  the  clerk's  office  of  the  county  where  the 
real  property  is  situated,  a  notice  of  the  pendency  of  the 
action  specifying  the  names  of  the  parties,  the  object  of  the 
action,  and,  if  the  creditor's  debt  is  made  the  foundation  of 
a  counterclaim,  the  nature  of  the  counterclaim ;  cont>iining 
a  description  of  the  property  in  that  county  to  be  affected 
thereby ;  and  stating  that  it  will  be  held,  as  security  for 
any  judgment  obtained  in  the  action.  A  notice  so  filed 
must  be  recorded  and  indexed,  and  may  be  canceled,  as 
prescribed,  with  respect  to  the  notice  of  pendency  of  an  ac- 
tion, in  article  ninth  of  title  first  of  chapter  fourteen  of  this 
act.  It  may  also  be  canceled  in  like  manner,  or  a  specified 
portion  of  the  property  affected  thereby,  may  be  discharged 
from  the  lien  thereof,  by  the  order  of  the  coiut  in  which  the 
action  is  pending,  made  upon  the  application  of  a  person 
having  an  interest  in  the  real  property,  upon  notice  to  the 
creditor,  and  upon  such  terms  as  justice  requires.  When- 
ever an  executor,  administrator,  or  creditor  of  a  deceased  per- 
son shall  have  commenced,  or  shall  hereafter  commence^  an 
action  in  any  court  of  competent  jurisdiction  of  this  state, 
for  Vie  purpose  of  setting  aside  any  fraudulent  conveyance 
of,  or  incumbrance  upon,  au  y  real  estate  ot  such  deceased 
person,  and  such  action  shall  have  been  decided  in  favor  of 
such  executor,  administrator,  or  creditor,  such  executor,  ad- 
ministrator or  creditor,  may,  at  any  time,  within  three  years 
after  the  final  determination  of  such  action,  have  and  main- 
tain an  action  or  proceeding  against  the  proper  parties,  in 
any  court  of  competent  jurisdiction  of  this  state,  for  a  sale 
of  such  real  estate,  and  for  a  distribution  of  the  proceeds  of 
such  real  estate  among  the  creditors  of  such  deceased  per- 
son and  other  persons  entitled  to  the  same  as  maybe  directed 
by  the  judgment  in  such  action. 


1  Bern.  80.         ^  2752.    [Am'd  1894.]    The  petition  must  set  forth  the 
1un\^u    ^ollowinp;  matters,  as  nearly  as  the  petitioner  oan,  upon 

diligent  inquiry,  ascf^rtain  them  : 
1.    The  unpaid  debts  of  the  decedent,  and  the  name  of 

each  creditor  or  person  dainjing  to  be  a  creditor  ;  and  the 
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name  of  each  person  holding,  or  claiming  to  hold,  a  lien  bj 
judgment  <1ocKeted  against  decedent  before  his  decease,  and 
also  the  several  dates  of  docket  of  all  or  any  of  such  judg- 
ment liens,  and  whether  such  judgment  lien  or  liens  affect 
the  whole  or  part  of  the  decedent's  real  property ;  and  the 
amount  of  the  unpaid  funeral  expenses  of  the  decedent,  if 
any,  and  the  name  of  any  person  to  whom  any  sum  is  due  by 
reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real 
property,  and  interest  in  real  property,  within  the  state, 
-which  may  be  disposed  of  as  prescribed  in  this  title ;  a 
statement  of  the  value  of  each  distinct  parcel ;  whether  it 
is  improved  or  not ;  whether  it  is  occupied  or  not ;  and,  if 
occupied,  the  name  of  each  occupant ;  whether  it  is  encum- 
bered  by  a  mortgage  lien  or  liens  together  with  a  statement 
of  the  amount  due  or  claimed  to  be  due  thereon.  Where  the 
petition  describes  an  interest  in  real  property,  specified  in 
section  two  thousand  seven  hundred  and  forty-nine  of  this 
act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this 
section,  relating  to  the  real  property  to  which  the  interest 
attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs 
and  devisees  of  the  decedent,  and  also  of  every  other  per- 
son claiming  under  them,  or  either  of  them,  stating  who,  if 
any,  are  infants  ;  the  age  of  each  infant,  and  the  name  of 
his  general  guardian,  if  any  ;  and  also,  if  the  petition  is  pre- 
sented by  a  creditor  or  judgment  lienor,  the  name  of  each 
executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  admin- 
istrator, the  amount  of  personal  property  which  has  come  to 
his  hands,  and  those  or  his  co-executors  or  co  administra- 
tors, if  any ;  the  application  thereof,  and  the  amount  which 
may  yet  be  realized  therefrom* 

^  2758«  [i4m'dl894.]  If ,  upon  diligent  inquiry,  any  of  6N.  T. 
the  matters  required  to  be  set  forth,  as  prescribed  in  the  Supp.  875. 
last  section,  can  not  be  ascertained  by  the  petitioner,  that 
fact  must  be  shown  to  the  surro^te's  satisfaction,  and  the 
surrogate  must,  thereupon,  inquire  into  the  matter,  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter.  If  the 
petition  is  presented  by  a  creditor  or  judgment  lienor,  the 
surrogate  may,  by  order,  require  the  executor  or  administra- 
tor to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 

§2754.     [Am*d  lS94u]    Where  the  surrogate  is  satisfied  i  Dem.  177. 

that  all  the  facts,  specified  in  the  last  section  but  one,  have  34  Hhd,  501. 

been  ascertained,  as  far  as  they  can  be  upon  diligent  in-  *  ^*^™'  **• 
quiry,  and  it  appears  to  him  that  the  debts,  judgment  liens 
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and  fnneral  expenses,  or  either,  can  not  be  paid,  Tvithont 
resorting  to  the  real  property,  or  interest  in  r<3al  property, 
he  must  issue  a  citation  according  to  the  prayer  of  the  peti- 
tion. If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  int-erest  in  the 
property  under  an  heir  or  devisee,  is  not  named  in  the  peti- 
tion, the  citation  must  also  be  directed  to  him.  Unless  the 
executor  or  administrator  has  caused  to  be  published,  as 
prescribed  by  law,  a  notice  requiring  creditors  to  present 
their  claims,  and  the  time  for  the  presentation  thereof,  pur- 
suant to  the  notice,  has  elapsed,  the  citation  mnst  be 
directed  generally  to  all  other  creditors  of  the  decedent,  as 
well  as  the  creditors  named. 


34 Hun,  601.  §2755.  [Am'd  1887,  1893,  1894,]  Upon  the  return  of 
136  N.T.  419.  the  citation  the  surrogate  must  proceed  to  hear  the  allega- 
tions and  proofs  of  the  parties.  A  creditor  of  the  decedent, 
or  a  judgment  lienor,  or  a  person  having  a  claim  for  nnpaid 
funeral  expenses,  although  not  named  in  the  citation,  may 
present  and  prove  his  debt  or  lien,  and  thus  make  himself 
a  party  to  the  special  proceeding.  A  creditor  of  the  decedent, 
whose  claim  is  not  yet  due.  may  present  and  prove  his  debt 
and  have  the  same  established  upon  a  rebate  of  legal  inter- 
est, and  thus  make  himself  a  party  to  the  special  proceed- 
ings. An  heir  or  devisee,  or  a  person  claiming  under  an 
heir  or  devisee,  of  the  property  m  question,  although  not 
named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens,  or 
funeral  expenses,  or  the  validity  of  a  debt,  due  or  unpaid, 
or  of  any  judgment  lien,  represented  as  existing  against  the 
decedent,  or  the  reasonableness  of  the  funeral  expenses; 
may  interpose  any  defense  to  the  whole  or  any  part  thereof; 
and,  for  that  purpose,  may  make  himself  a  party  to  the  spe- 
cial proceeding.  The  admission  or  allowance  by  the  exe- 
cutor or  administrator  of  a  claim  or  debt  of  any  creditor 
against  the  decedent  shall,  for  the  purpose  of  such  proceed- 
ing, be  deemed  an  establishment  thereof,  unless  objection 
be  made  thereto  by  a  party  to  the  special  proceeding. 
Where  such  a  defense  arises  under  the  statute  of  limitation, 
an  act  or  admission  by  the  executor  or  administrator  does 
not  prevent  the  running  of  the  statute,  or  revive  the  del  t, 
so  as  to  aflEect,  in  any  manner,  the  real  property  or  interest 
in  real  property  in  question. 


136N.Y.412.  §  2756«  Where  a  judgment  or  decree  has  been  rendered 
against  an  executor  or  administrator,  for  a  debt  dne  from 
the  decedent,  the  debt  is,  nevertheless,  deemed  a  debt  of 
the  decedent,  to  the  same  extent,  and  to  be  established  in 
the  same  manner,  and,  except  as  prescribed  in  the  next  sec- 
tion, subject  to  the  same  defences  as  if  an  action  had  not 
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been  brought  thereon.  But  a  judgment  or  decree,  rendered 
upon  a  trial  upon  the  merits,  is  presumptive  evidence  of 
Uie  debt  upon  the  hearing  before  the  surrogate. 

§  2757*  The  last  section  is  subject  to  the  following  ex- 
ceptions : 

1.  The  debt,  for  which  the  judgment  waa.  rendered, 
cannot  be  allowed,  as  against  the  property  in  question,  at 
any  greater  sum  than  the  amount  recovered,  exclusive  of 
costs. 

2.  An  heir  or  devisee  of  any  of  the  property  in  question, 
or  a  party  claiming  under  an  heir  or  devisee,  may  interpose, 
in  reduction  of  the  amount  claimed  to  be  due  upon  a  judg- 
ment or  decree  against  the  decedent,  or  against  the  executor 
or  administrator,  any  payment  or  counterclaim  which  might 
be  allowed  to  him,  or  to  the  person  under  whom  he  claims, 
in  an  action  founded  upon  the  debt. 


§  2758.  [Am'd  1894.]  The  decree  must  determine  and 
specify  the  amount  of  each  debt  established  before  the  sur- 
rogate, as  a  valid  and  subsisting  debt  against  the  decedent's 
estate,  or  as  a  just  and  reasonable  chsorge  for  funeral  ex- 
penses, and  must  determine  and  specify  the  amount  of 
each  judgment  lien  established  before  the  surrogate  as  a 
valid  and  subsisting  lien  existing  upon  the  decedent's  land, 
or  some  part  thereof,  at  the  time  of  his  death.  And  the 
decree  may  also  determine  the  amount  due  or  remaining 
unpaid  upon  any  mortgage  or  mortgages,  existing  at  de- 
cedent's  death  upon  his  real  property,  or  any  portion  there- 
of;  and  the  decree  must,  m  like  manner,  specify  what 
demands  presented   have  been  rejected.      The  vouchers 

E resented  before  the  surrogate,  in  support  of  each  debt  or 
en  established,  must  be  med  and  remain  in  the  surrogate's 
office. 


§2759.     [Am*d  1S94:.]    A  decree  directing  the  disposi-   siHnn.  60i. 
tion  of  real  property,  or  of  an  interest  in  real  prcJperty,  can   127N.Y.296. 
be  made  only  where,  after  due  examination,  the  following   ^^  ^**      ' 
facts  have  been  established  to  the  satisfaction  of  the  sur- 
rogate : 

1.  That  the  proceedings  have  been  in  conformity  to  this 
title. 

2.  That  the  debts,  or  liens  or  both,  for  the  payment  of 
which  the  decrees  made,  are  the  debts  of  the  decedent,  or 
are  just  and  reasonable  charges  for  his  funeral  expenses,  or 
are  liens  by  judgment  existing  at  his  death  upon  his  real 
property,  or  upon  some  portion  thereof  ;  and  are  justly  due. 
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3.  That  they  are  not  secured  by  a  mortgage,  or  expressly 
charged  by  the  will  upon  the  decedent's  real  property,  or 
interest  in  real  property;  or,  if  a  debt  is  so  secured  or 
charged  upon  a  portion  of  the  real  property,  or  interest  in 
real  property,  that  the  remedies  of  the  creditor,  by  virtue  of 
that  charge  or  security,  have  been  exhausted. 

136  N.Y.  110.  4.  That  the  property  directed  to  be  disposed  of  "was  not 
effectually  devised,  expressly  charged  with  the  payment  of 
debts  or  funeral  expenses,  and  is  not  subject  to  a  valid 
power  of  sale  for  the  payment  thereof  ;  or,  if  so  devised  or 
subject,  that  it  is  not  practicable  to  Enforce  the  charge,  or 
to  execute  the  power,  and  that  the  creditor  has  effectually 
relinquished  the  same. 

5.  That  all  the  personal  property  of  the  decedent,  which 
could  have  been  applied  to  paymenV>^  the  decedent's  debts 
and  funeral  expenses,  has  been  so  applied  ;  or  that  the  exe- 
cutor or  administrators  have  proceeded  with  reasonable 
diligence  in  converting  the  personal  property  into  money, 
and  applying  it  to  the  payment  of  those  debts  and  funeral 
expenses  ;  and  that  it  is  insufficient  for  the  payment  of  the 
same,  as  established  by  the  decree. 


§  2760.  [Am'd  1885.]  If  the  facts  specified  in  the  la&t 
section  are  satisfactorily  established,  the  surrogate  must  in- 
quire whether  sufficient  money  can  be  raised,  advantage- 
ously to  the  persons  interested  in  the  real  property,  by  a 
mortgage  or  lease  of  the  real  property  of  which  the  decedent 
died  seized,  or  a  part  thereof.  And  to  that  end  he  shall 
appoint  three  competent. disinterested  persons  to  examine 
and  appraise  each  parcel  of  such  real  property,  and  its 
rental  value  at  its  just  and  fair  market  value ;  they  shall 
forthwith  so  appraise  the  same,  make  a  report  thereof 
signed  and  verified  by  at  least  two  of  them,  describing  each 
parcel,  and  stating  its  value  and  rental  value,  and  file  the 
same  in  the  surrogate's  office.  If  he  ascertains  that  the 
money  can  be  so  raised,  the  decree  must  direct  the  execu- 
tion  of  one  or  more  mortgages  or  leases  accordingly  ;  but  a 
lease  shall  not  be  made  for  a  longer  time  than  until  the 
youngest  person  interested  in  the  property  leased  attains 
full  age.  A  mortgage  or  lease,  executed  pursuant  to  such 
a  decree,  has  the  same  effect  as  if  it  had  been  made  by  the 
decedent,  immediately  before  his  death. 


§  2761.  [Am*d  1885,  1894.]  Where  it  appears  to  the 
surrogate,  upon  the  inquiry  made  as  prescribed  in  the  last 
section,  that  sufficient  money  can  not  be  raised  advantage- 
ously to  the  persons  interested  in  the  real  propertyTby 
mortgage  or  lease,  the  decree  must  direct  a  sale  of  the  real 
proper^,  or  interest  in  the  real  property,  or  of  so  much 


^ 
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thereof  as  is  necessary,  in  order  to  pay  the  debts,  judgment 
liens  thereon,  and  funeral  expenses  of  the  decedent,  as 
established  in  the  decree,  at  public  or  private  sale.  Such 
decree,  however,  may  provide,  if  it  appear  to  be  for  the  best 
interest  of  all  persons  interested,  that  the  said  sale  be  made 
subject  to  all  or  any  specified  liens  by  judgment  existing  at 
decedent's  death  on  said  real  property  or  any  portion  there- 
of, which  shall  have  been  established,  andT  the  amount  {( 
thereof  determined  by  the  said  decree.  "Where  a  sale  of  all 
the  real  property,  or  interest  in  real  property,  is  not  neces- 
sary for  that  purpose,  but  enough  or  either  can  not  be  sold, 
without  manifest  prejudice  to  the  persons  interested,  the 
decree  may  direct  a  sale  of  all  the  real  property,  or  all  the 
interest  in  real  property,  or  both,  or  of  such  a  part  of  either 
as  the  surrogate  thinks  proper,  at  public  or  private  sale. 

§  2762.  Where  it  appears  that  any  of  the  real  property, 
of  which  the  decedent  died  seized,  cannot  be  sold,  without 
manifest  prejudice  to  the  persons  interested  therein,  by 
reason  of  a  controversy  respecting  the  decedent's  title  there- 
to, or  interest  therein,  the  decree  may  direct  that  the  execu- 
tion thereof,  with  respect  to  that  property,  be  postponed, 
until  the  special  direction  of  the  surrogate.  In  that  case  a 
party  may  apply  at  any  time  afterwards,  upon  notice  to  the 
others  who  appeared,  for  an  order  directing  the  execution  of 

the  decree,  with  respect  to  the  property  so  reserved. 

■ 

§  2763.  Where  the  decree  directs  the  sale  of  two  or  19  Abb.  N. 
more  distinct  parcels  of  real  property,  of  which  the  dece-  C*  *^^* 
dent  died  seized;  or  his  interest  under  two  or  more  contracts 
for  the  purchase  of  distinct  pfircels  of  real  property ;  the 
decree  may  direct  the  sale  to  be  made,  in  the  order  which 
the  surrogate  deems  just,  unless  it  appears  that  one  or  more 
distinct  parcels,  of  which  the  decedent  died  seized,  have 
been  devised  by  him,  or  sold  by  his  heirs  ;  in  which  case, 
the  several  distinct  parcels  must  be  sold  in  the  following 
order : 

1.  Property  which  descended  to  the  decedent's  heirs,  and 
has  not  been  sold  by  them, 

2*    Property  so  descended,  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised,  and  has  not  been 
sold  by  the  devisee. 

4.  Property  so  devised,  which  has  been  sold  by  the  de- 
visee. 


§  27B4.  [Am'd  1894.]  Where  the  decedent's  will  de- 
vises an  undivided  interest  in  real  property,  but  not  the 
whole  of  his  estate  therein;  or  creates  a  precedent  estate 
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in  real  property;  or  where  an  heir  of  the  decedent  has  sold 
an  undivided  interest,  or  created  a  precedent  estate,  in 
real  propert;y  which  descended  to  him;  the  entire  property, 
to  which  the  undivided  interest  or  precedent  estate  at- 
taches, must  be  sold.  But,  in  applying  the  proceeds  to  the 
payment  of  debts  and  funeral  expenses,  the  application  of 
the  proportion  of  the  proceeds,  belonging  to  the  devisee  or 
grantee  of  the  undivided  interest,  or  of  the  precedent 
estate,  must  be  postponed  to  the  application  of  the  residue, 
in  the  order  prescribed  in  the  last  section,  in  like  manner, 
as  if  that  undivided  interest  or  precedent  estate  -was  a 
distinct  parcel  of  the  property. 


§  2765.  [Am*d  1885,  1894.]  A  decree  directing  that  real 
property  be  mortgaged,  leased  or  sold,  or  that  an  interest 
m  real  property  be  sold,  as  prescribed  in  this  title,  must 
describe  it  with  common  certainty;  and  must  direct  that  a 
mortgage,  lease,  or  sale  thereof,  for  the  purpose  of  paying 
the  debts,  judgment  liens  ordered  to  be  paid,  or  funeral 
expenses,  established  by  the  decree,  be  made  by  the  exe- 
cutor or  administrator,  upon  his  giving  the  bond  pre- 
scribed by  law ;  or,  in  case  of  his  feilure  so  to  do ,  by  a 
freeholder,  to  be  appointed  by  the  surrogate,  as  prescribed 
by  law;  and  in  case  a  sale  thereof  be  directed,  may 
authorize  the  same  to  be  made  at  private  sale,  at  a  pries 
not  less  than  the  value  thereof,  as  appraised  pursuant  to 
the  provisions  of  section  twenty-seven  hundred  and  sixty 
of  this  code. 


§  27  66.  Before  an  executor  or  administrator  can  execute 
a  decree,  directing  that  property  be  mortgaged,  leased,  or 
sold,  he  must  execute, and  file  with  the  surrogate,  his  bond, 
with  two  or  more  sureties,  to  the  people  of  the  State,  in  a 
penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  sum 
to  be  raised,  if  the  decree  directs  a  mortgage ;  or,  if  it 
directs  a  lease,  in  such  a  penalty  as  the  surrogate  thinks 
proper  ;  or,  if  it  directs  a  sale,  in  a.  penalty  not  less  than 
twice  the  value  of  the  real  property,  or  interest  in  real 
property,  directed  to  be  sold.  The  bond  must  be  condi- 
tioned for  the  faithful  performance  of  the  duties  imiosed 
upon  the  principal  by  the  decree;  for  the  payment  into 
the  surrogate's  court,  within  twenty  days  after  the  receipt 
thereof,  by  the  principal,  of  all  money  arising  from  we 
mortgage,  lease,  or  sale;  for  the  delivery  to  the  surrogate, 
within  the  same  time,  of  all  the  securities  taken  there- 
upon; and  for  the  accounting  by  the  principal,  for  all 
money  received  by  him,  whenever  he  is  required  bo  to  do, 
by  a  court  of  competent  jurisdiction. 
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§  27 67.  Where  there  are  two  or  more  executors  or  ad- 
ministrators, if  either  of  them  fails,  within  such  time  as  the 
surrogate  deems  reasonable,  to  ^ve  or  to  join  with  his  co- 
executors  or  co-administrators  in  giving,  a  bond,  as  pre- 
scribed in  the  last  section,  the  surrogate  may  direct  those 
who  have  given  the  bond,  to  proceed  to  execute  the  decree. 
But  if  a  sole  executor  or  administrator,  or  all  the  executors 
or  admiiustrators  so  fail,  the  surrogate  must  make  an  order, 
appointing  a  disinterested  freeholder  to  execute  the  decree. 
He  may  vacate  such  an  appointment,  and  make  a  new  ap- 
pointment, from  time  to  time,  as  the  case  requires.  A  person 
so  appointed  must  give  a  bond,  in  all  respects  like  that  re- 

Suired  from  an  executor  or  administrator,  as  prescribed  fn 
le  last  section.  In  making  such  an  appointment,  the  sur- 
rogate must  give  a  preference  to  a  competent  person  nomi- 
nated  by  the  creditors,  whose  debts  have  been  established, 
or  a  majority  of  them  in  number  and  amount. 


§  2768*  Where  an  executor  or  administrator,  or  a  free- 
holder appointed  as  prescribed  in  the  last  section,  has 
given  the  requisite  bond,  an  order  must  be  made,  reciting 
the  fact,  and  directing  him  to  proceed  to  execute  the  de- 
cree. The  order  may  direct  the  execution  of  the  decree,  with 
respect  to  all  or  any  part  of  the  real  property,  or  any  <5f  the 
interests  in  real  property,  specified  in  the  decree.  Where 
it  directs  the  execution  of  the  decree,  with  renpect  to 
part  only,  an  order  to  execute  it  ^ith  respect  to  any  other 
part  or  parts,  may  be  made  from  time  to  time,  as  the  case 
requirts.. 


§  2  7  69«  lAm*d  1 894.  ]  Where  the  only  question,  upon  an 
appeal  taken  from  a  decree  directing  a  sale  of  real  property, 
or  of  an  interest  in  real  property,  or  both,  relates  to  tJie 
yalidity  or  amount  of  a  debt  or  judgment  lien  established  by 
the  decree,  and  the  real  property  directed  to  be  sold,  or  to 
which  tiie  interest  directed  to  be  sold  attaches,  consists  of 
two  or  more  distinct  parcels,  the  sale  of,  or  with  respect  to 
one  or  more  of  which  will  suffice  to  pay  all  the  other  debts 
and  liens  so  established  and  directed  to  be  paid,  leaving 
enou^  real  property,  or  interest  in  real  property  unsold  to 
satisfy  the  claim  drawn  in  question  upon  the  appeal,  the 
appellate  court  may,  upon  the  motion  of  any  party  to  the 
special  proceeding  in  the  surrogate's  court,  made  upon  notice 
to  all  ])arties  to  the  appeal,  direct  the  surrogate's  court  to 
cause  the  decree  to  be  executed  with  respect  to  the  distinct 
parcels  of  real  property,  which  will  suffice  to  pay  the  debts 
andjudgmentliens  ordered  paid,  not  in  controversy;  and 
the  proceeds  of  a  sale,  made  pursuant  thereto,  to  be  distri- 
buted in  like  manner  as  if  the  decree  related  only  to  those 
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parcels  and  those  debts  or  liens ;  except  that  any  snrpliu, 
which  may  remain  for  distribution  after  payment  of  tnose 
debts  or  liens,  or  so  much  thereof  as  will  snmce  to  pay  the 
demand  in  controversy,  most  be  paid  into  the  surrogate's 
coart  and  retained  by  the  connty  treasurer,  subject  to  the 
order  of  the  surrogate  to  abide  the  event  of  the  appeal.  But 
this  section  does  not  authorize  a  sale  of  any  distinct  parctl, 
otherwise  than  in  the  order  prescribed  for  that  purpose,  in 
sections  twenty-seven  handred  and  sixty-four  and  twenty - 
seven  hundred  and  sixty-five  of  this  act. 

^2770.  The  death,  removal,  or  disqualification,  Defore 
the  complete  execution  of  a  decree,  of  all  the  executors  or 
administrators,  who  have  been  directed  to  execute  it,  or  of 
a  freeholder  appointed  for  the  purpose,  does  not  suspend  or 
affect  the  execution  thereof ;  but  the  successor  of  the  peraon 
who  has  died,  been  removed,  or  become  disqualified,  must 
proceed  to  complete  all  unfinished  matters,  as  his  predeces- 
sor might  haye  completed  the  same;  and  he  must  give  such 
security  for  the  due  performance  of  his  duties,  as  the  surro- 
gate prescribes.  - 

§277l«  The  surrogate  may,  in  the  order  directing  the 
execution  of  the  decree,  or  in  a  separate  order  made  before 
the  sale,  allow  a  sale  to  be  made  upon  a  credit,  not  exceed- 
ing three  years,  for  not  more  than  three-lourths  of  the  pur- 
chase-money, to  be  secured  by  the  purchaser's  bond,  and 
his  mortgage  on  the  property  sold,  except  where  the  sale  is 
that  of  an  interest  under  a  contract ;  in  which  case,  the  order 
may  prescribe  the  security  to  be  giyen. 

I  2  7  72.  [Am*d  1885.]  Each  distinct  i«arcel  of  real  prop- 
erty must  be  sold  in  the  county  where  it  or  a  part  thereof  is 
situated.  The  provisions  of  sections  one  thousand  three 
hundred  and  eighty-four,  one  thousand  three  hundred  and 
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eighty-five,  one  thousand  threa  hundi-ed  and  eighty-six,  one 
thousand  four  hundred  and  thirty-four,  one  thousand  four 
hundred  and  thirty-five  and  one  thousand  four  hundred 
and  thirty-six  of  this  act  apply  to  a  public  sale  of  real  prop- 
erty, or  of  an  interest  in  real  property,  as  prescribed  in  this 
title.  In  making  tbe  application  each  provision  relating  to 
the  sheriff  is  deemed  to  apply  to  the  person  making  tbe 
sale,  pursuant  to  the  decree  and  the  order  directing  the 
execution  thereof.  A  private  sale  of  real  property,  or  of  an 
interest  in  real  property,  must  be  made  by  contract  in  writ- 
ing, subject  to  the  approval  of  tbe  surrogate. 

§  2778.  [Am'd  1885.]  Where  real  property  to  be  sold  at 
public  sale  consists  of  one  or  more  distinct  parceln,  the  per- 
son making  the  sale  must  cause  each  distinct  parcel  to  be 
separately  exposed  for  sale,  i.nless  otherwise  directed  in  the 
decree,  or  in  the  order  to  execute  the  same,  or  in  an  order 
subsequently  made  by  the  surrogate. 

§  S774.  An  executor  or  administrator  upon  the  estate,  a 
freeholder  appointed  to  execute  a  decree,  or  a  general  or 
special  guardian  of  an  infant,  who  has  an  interest  in  any  of 
the  real  property  to  be  sold,  shall  not,  directly  or  indirectly, 
purchase,  or  be,  or,  at  any  time  before  confirmation,  be- 
come interested  in  a  purchase  at  the  sale ;  except  that  a 
guardian  may,  when  authorized  so  to  do  by  the  order  of  the 
surrogate,  purchase,  in  his  name  of  oflSce,  for  the  benefit  of 
his  ward.  A  violation  of  this  section  renders  the  purchase 
void. 

§  2775.  [Am'd  1885.]  The  person  making  the  sale  must, 
with  all  convenient  speed  file  with  the  surrogate  a  report  of 
the  sale.  The  surrogate  must  upon  notice,  given  in  such 
manner  and  for  such  a  length  of  time  as  he  thinks  proper, 
to  each  party  who  has  appeared,  inquire  into  the  proceed- 
ings ;  and  he  may  take  oral  testimony  respecting  the  same. 
If  he  is  of  opinion  that  the  proceedings  were  unfair ;  or 
that  the  sum  bid  for  the  whole,  or  for  a  distinct  parcel  of 
real  property  separately  sold,  or  in  case  of  a  private  sale  of 
the  same,  that  the  sum  at  which  it  is  agreed  to  be  sold, 
was  less  than  the  value  thereof  at  the  time  of  sale,  and  that 
a  sum  exceeding  that  bid,  or  in  ca^  e  of  a  private  sale,  ex- 
ceeding that  at  which  it  is  agreed  to  be  sold  at  least  ten  per 
centum,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained  upon  a  resale,-^— he  mutt  make  an  order  vacating 
the  sale,  either  wholly  Or  with  respect  to  the  distinct  parcel 
affected,  and  directing  another  sale,  and  whether  it  shall  be 
at  public  or  private  sale,, notice  of  which,  in  case  of  a  public 
sale  thereof,  must  be  given,  and  the  sale  must  be  conducted 
as  in  this  title  prescribed  for  a  public  or  private  sale  as  may 
be  applicable. 

§  8776.  Where  a  sale  is  not  vacated,  the  surrogate  must 
make  an  order  confirming  it ;  and  where  it  is  vacated  as  to 
a  part  only  of  the  property  sold,  he  must  make  an  order 
confirming  it  a3  to  the  residue.    An  order,  confirming  a 
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sale,  must  direct  a  person  making  the  sale  to  execnte  the 
proper  conyeyanoes,  upon  compliance,  ou  the  pnrt  of  the 
purchaser  or  purchasers,  ynih  the  terms  of  the  sale.  Tbe 
necessary  conyeyancfs  must  be  executed  by  that  person 
accordingly,  and  must  briefly  refer  to  the  decree,  the  order 
to  execute  it^  and  the  order  of  conflrmation. 


§  2777.  A  oonyeyance  of  real  property,  made  pnrstiant 
to  this  title,  does  not  affect,  in  any  way,  the  title  of  a  pur- 
chaser or  mortgagee,  in  good  faith  and  for  yalue,  from  an 
heir  or  deyisee  of  the  decedent,  unless  letters  testnnientaiy 
or  letters  of  administration,  upon  the  estate  of  the  decedei.t, 
were  granted,  by  a  surrogated  court  haying  jurisdiction  to 
grant  them ,  upon  a  petition  therefor,  presented  within  four 
years  after  his  death. 


§2778.  [^m'(Z1894.]  Except  as  prescribed  in  the  last 
tiou  a  conyeyance  of  real  property,  executed  npon  a  s«.le 
thereof,  pursuant  to  this  title,  yests  in  the  grantee  all  tlie  es- 
tate, right  and  interest  of  the  decedent  in  the  real  property 
so  conyeyed,  at  the  time  of  his  death,  free  from  any  claim 
of  his  widow  for  dower,  which  has  not  been  asfeigoed  to  her; 
bat  subject  to  all  subsisting  charges  thirern  by  judgment, 
mortgage  or  otherwise,  which  existed  at  the  time  of  his  death, 
UDless  Stie  said  real  property  is  decreed  to  be  sold  free  and 
clear  from  thelien  of  any  iudgnient  or  judgments  established 
b  y  the  decree  and  orderea  to  be  paid  as  far  as  possible  from 
the  proceeds  of  such  sale,  as  proyided  for  in  sections  tweuty- 
seven  hundred  and  ninety-one  and  twenty-seyen  hundred 
and  uinety-three  of  this  act,  in  which  event  such  lien  or  liemt 
shall  be  transferred  by  such  sale  from  the  land  sold  to  the 
proceeds  thereof.  "Where  dower  has  been  assigneil  to  tbe 
widow,  the  grantee  takes  the  part  of  the  property  to  which 
her  estate  in  dower  attaches,  subject  thereto. 


§  2779.  Where  any  of  the  property  to  be  sold  consiste 
of  an  interest,  under  a  contract  for  the  purchase  of  real 
])roperty,  and  any  payment  is  yet  to  be  made  upon  the  con- 
tract, the  sale  must  be  made  subject  to  all  paymeots,  there- 
after to  become  due  thereupon ;  and  it  may,  also,  if  the 
decree,  or  the  order  to  execute  the  decree,  so  directs,  Le 
made  subject  to  all  payments,  preyiously  due  thereapon. 
If  the  sale  is  subject  to  any  payment,  the  terms  of  sae 
must  specify  the  penalty  and  the  number  of  sureties,  required 
in  tiie  bond  to  begiyen  by  the  purchaser,  as  prescribed  in  th« 
next  section,  and  must  state  to  what  payments  the  sule  U 
subject. 


§  2780.  Where  a  sale  is  made  subject  to  any  payments 
as  specified  in  the  Lift  section,  the  purchaser  uiuat,  before 
the  sale  is  confirmed,  execute  to  the  executor  or  adminis- 
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trator  of  the  decedent,  his  bond,  with  sureties,  for  the 
benefit  and  indemnity  of  the  obligee  aud  his  successors;  and, 
also,  the  persons  entitled  to  the  interest  of  the  decedent  in 
the  lands  so  contracted  for,  in  a  penalty  at  least  twice  the 
amount  of  all  the  payments,  stibject  to  which  the  sale  is 
made;  conditioned  that  the  purchaser  will  ptmctually  make 
all  those  payments,  and  will  fully  indemnify  the  obiigee  and 
bis  snccessors,  and  each  of  the  persons  so  entitled,  against 
all  demands,  charges,  costs,  and  expenses,  by  reason  of  any- 
thing contained  in  the  contract,  or  by  reason  of  uny  other  ob- 
ligation or  liability  of  the  decedent,  on  account  of  the  pur- 
chase of  the  property  ;  and  against  all  other  coTenants  and 
agreements  of  the  decedent,  to  and  with  the  vendor  of  the 
property,  in  relation  thereto. 

§2?81«  But  where  an  interest  under  a  contract  for  the 
purchase  of  real  property  is  liable  to  be  sold,  as  prescribed 
in  this  title,  the  decree,  or  tbiB  order  for  the  execution 
thereof,  may  direct  a  sale  of  the  de^edeLt's  interest  iu  a 
part  only  of  the  property,  if,  in  the  opinion  of  the  surro- 
gate, such  a  sale  can  be  made  advantiigeously  to  tbe  estate 
of  the  decedent,  and  so  that  the  purchase  money  ot  the 
part  sold  will  satisfy  and  discharge  all  the  payments,  to  be 
made  for  all  the  property  contracted  for,  according  to  the 
contract.  In  such  a  case  the  purchaser  is  not  required  to 
execute  a  bond. 

§  2782.  A  conveyance  of  the  decedent's  interest  in  all  the 
real  property  held  by  him  under  a  contract  for  tie  pur- 
chase thereof,  operates  as  an  assignment  of  the  contract  to 
the  purchaser ;  and  vests  in  him,  his  htvrs  and  assigns,  all 
the  right,  title,  and  interest  of  aU  the  ptrsons  entitled,  at 
the  time  of  the  sale,  in  and  to  the  decedent's  interest  in  the 
real  property, 

§  2788.  A  conveyance  of  the  decedent's  interest  in  a 
part  only  of  the  real  property,  held  under  such  a  contract, 
trtmsf  ers  to  the  purchaser  all  the  decedent's  right,  title,  and 
interest  in  and  to  the  part  so  sold  ;  and  all  rights,  which 
would  be  acquired  thereto,  by  the  executor  or  administrator, 
or  by  any  person  entitled,  at  the  time  of  the  sale,  to  the 
interest  of  the  decedent  therein,  by  perfecting  the  title  to 
tbe  property  contracted  for,  pursuant  to  the  contract.  Upon 
fully  complying  with  the  contract,  the  purchaser  has  the 
same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  conyeyed  to  him  ;  and  the  executor  and  adminis- 
trator, or  his  assignee,  has  the  same  right  to  enforce  per- 
formance, with  respect  to  the  I'esidue,  as  the  decedent  would 
have  had,  if  he  was  living.  Any  title  acquired  by  the  ex- 
ecutor or  administrator,  or  his  assignee,  with  respect  to 
the  part  not  sold,  must  be  held  in  trust  U>r  the  use  of  the 
persons  entitled  to  the  decedent's  interest ;  subject  to  the 
dower  of  the  widow,  if  any. 
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34  Hun,  601.  §2784.  The  title  of  a  purchaser  in  good  faith,  at  a  sale 
pursuant  to  a  decree  made  as  prescribed  in  thio  title,  is  not, 
nor  is  the  validity  of  a  mortgage  or  lease  made  as  pre8cril>ed 
in  this  title,  in  any  -way  affected  by  any  of  the  following 
omiasions,  errors,  defects,  or  irregularities;  except  so  far  as 
the  same  would  eiStect  the  title  of  a  purchaser  at  a  sale,  made 
pursuant  to  the  directions  contained  in  a  judgment,  rendered 
by  the  supreme  court  in  an  action : 

1.  Where  a  petition  was  presented,  and  the  proper  per- 
sons were  duly  cited,  and  a  decree  directing  a  mortgage  or 
lease,  or  a  decree  for  a  sale,  and  an  order  directing  the  exe- 
cution thereof  were  made,  as  prescribed  in  this  title  ;  and 
the  decree  and  the  order,  if  any,  were  duly  records  d,  as 
prescribed  in  article  first  of  title  first  of  tbis  chapter;  by 
auy  omission,  error,  defect,  or  irregularity,  occurring  be- 
tween the  return  of  the  citation,  and  the  making  of  the  de- 
cree,  or  the  order  directing  the  execution  of  the  decree : 

2.  Where  an  order,  confirming  a  sale  and  directing  a 
oonyeyance,  has  b^en  made,  upon  proof,  satisfactory  to 
the  surrogate,  that  all  the  acts  have  teen  done,  which  are 
required  by  luw  to  be  done,  afier  the  order  directing  the 
execution  of  the  decree,  to  authorize  the  surrogate  to  make 
such  an  order  of  confirmation  ;  by  the  aotual  omission  to 
do  such  an  act,  or  by  any  error,  defect,  or  irregulaiiiy  in 
the  same,  or  by  any  omission  in  the  recitals  of  the  convey- 
ance. 


§  2785«  Where  the  records  of  the  snrrogate's  court  have 
been  heretofore,  or  are  hereafter,  removed  from  one  place 
to  another,  in  either  the  same  or  another  county,  and 
twenty-five  years  have  elapst^d  after  a  sale  or  other  disposi- 
tion of  real  property,  or  of  an  inter<  st  in  real  property,  as 
prescribed  in  this  title,  the  duo  api)ointment  of  a  gnurdian 
for^ch  infant  party  to  the  special  proceeding  must  be 
presumed,  and  can  be  disproved  only  by  affirmative  record 
evidence  to  the  contrary. 


f  2  7  8^  [  Am*d  1894  ]  The  proceeds  axising  from  a  mort- 
gage, lease  or  sale,  made  as  prescribed  in  this  title  must  be 
paid  into  the  surrogate's  court  by  the  executor,  administra- 
tor or  freeholder  receiving  the  same.  For  that  purpose,  be 
must  pay  them  to  the  county  trtasurer,  to  the  credit  of  the 
special  proceeding,  to  be  retaiued  by  him,  as  prescribed  in 
section  twenty-five  hundred  and  tnirty-seven  of  this  act. 
Upon  payment  being  so  made  the  heirs  and  devitte es  of  the 
decedent,  and  their  assigns  and  all  the  decedent's  remaining 
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real  property,  and  interest  in  real  property,  held  nnder  a 
contract  for  the  purchase  thereof,  are  exonerated  from  the 
debts  and  liens  established  by  the  decree  and  ordered  to  be 
paid,  or  established  and  ordered  to  be  p'lid  as  prescribed  in 
the  next  section  but  one,  as  far  as  the  proceeds  so  paid  over 
are  sufficient,  after  deducting  the  costs  and  expenses  allowed 
by  the  surrogate,  to  satisfy  those  debts  or  liens. 

§  27$7«  Immediately  after  the  payment  into  oonrt  of 
the  proceeds  of  a  mortgage,  lease,  or  sale,  as  prescribed  in 
the  last  section,  the  surrogate  must  cause  notice  of  the  time 
and  place  of  making;  the  distribntion,  to  be  published,  at 
least  once  in  each  of  the  six  weeks  immediately  preceding 
the  same,  in  a  newspaper  published  in  the  county  of  the 
surrogate. 

g  2788.  [Am*d  1894.]  At  the  time  and  i)Iace  designated 
in  the  notice,  or  at  the  time  and  place  to  which  the  hearing 
is  adjourned,  the  surrogate  must  hear  the  allegations  and 
proofs  cf  the  creditors  or  lienors,  and  of  the  persons  inter- 
ested in  the  estate,  or  in  the  application  of  the  proceeds,  re- 
specting any  demands  against  the  decedent  orf(  r  L  s  funeral 
expenses,  then  presented,  which  had  not  been  e  tnl  lished  or 
rejected  before  making  the  de<ree.  The  proTls  <  ns  of  this 
title,  relating  to  contesting  and  establishing  debih,  rr  judg* 
nient  liens,  and  as  to  payment  of  judgneLt  liens, 
and  preserving  the  evidence  thereof,  before  mak- 
ing the  decree,  apply  to  the  proceedings  respecting  any  de- 
mand RO  presented.  A  debt  or  judgment  lien,  which  was 
established  by  the  decree,  may  be  again  controverted, 
upon  the  hearing  provided  for  in  this  section,  upon 
the  discovery  of  new  evidence  impeaching  the  same,  and 
upon  such  a  notice  to  the  claimant  as  the  surrogate  directs, 
but  not  otherwise. 


§  2789.  [^m'dl894.]  Where  the  decree  was  executed 
with  respect  to  a  i  art  only  of  the  real  property,  or  interest  in 
real  property,  specified  therein,  and  tne  proceeds  of  the  sale 
are  insufficient,  after  paying  the  costs  and  expenses  thereof, 
to  satisfy  all  the  debts  established  by  the  decree,  and  all 
ju  Jgment  liens  established  and  decreed  to  be  paid  therefrom, 
together  \iith  the  demands  established  as  prescribed  in  the 
last  section,  an>l  all  other  snms  payable  out  of  the  same,  as 
prescribed  in  the  last  section,  and  all  other  sums  payable 
out  of  the  same,  as  prescribed  in  this  title,  tbe  surrogate 
must  make  an  order,  as  prescribed  in  section  twenty- 
seven  hundred  and  sixty- eight  of  this  act,  d'recting 
the  execution  of  the  decree,  with  respect  to  the  remainder, 
or  so  much  thereof  as  is  necessary  The  proceedings 
thereupon  and  subsequent  thereto  are  the  same  as  open 
and  subsequent  to  the  first  order  for  the  execution  of  the 
decree  - 
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§  2790*  Upon  the  heariog.  provided  for  in  the  1  isi  section 
bat  one,  or  upon  the  hearing  after  the  further  execati<»i  of 
the  de^-ree,  as  prescribed  in  the  last  Koction,  the  surrogate 
must  also  hear  the  allegations  and  proofs  of  any  person,  who 
daims  a  right  to  the  surplus  money,  or  any  part  thereof.  A 
daim  so  made  may  be  contested  by  any  other  person  making 
ft  like  claim. 


§  2791*  [Am'd  1894]  The  suno^te  mast,  by  supple- 
mentary decree,  made  and  recorded  in  like  manner  as  the 
first  decree,  determine  the  rights  of  the  creditors,  judgment 
lienors  and  other  persons  interested,  to  share  in  the  pro- 
reeds,  and  direct  the  distribution  thereof  accordingly. 
Where  the  rights  of  creditors  or  judgment  lienors 
are  establi-hed  and  their  claims  decreed  to  be  paid, 
and  there  is  a  surplus,  respecting  the  distribntioA  of 
which  a  content  arises,  he  may  make  a  supplemeutary 
decree,  providing  for  the  payment  of  the  cred.tors  and 
judgment  lienors  only;  and  reserving  all  questions  as  to 
the  distribution  of  the  surplus,  to  be  settled  by  a  second 
supplementary  decree.  An  appeal  may  be  £iken  from 
either  of  the  supplementary  decrees  by  any  person 
aggrieve  I  thereby,  as  from  the  first  decree  ;  except  that  it 
is  not  nece<«Hary  or  proper  to  mnke  any  creditor  or  judge- 
ment lienor  a  party  to  an  appeal  from  the  second  supple- 
mentary decree. 


§  2792.  Each  supplementary  decree  must  fix  the  sum 
to  be  paid  or  invested,  as  prescribed  in  the  following  sec- 
tions of  this  title,  as  far  as  they  can  be  then  fixed.  If  any 
sum  cannot  be  then  fixed,  it  may  be  fixed  by  the  order 
of  the  suirogate  subsequently  made.  The  surrogate  must 
canse  a  certified  copy  of  each  supplementary  decree,  and 
of  each  order,  to  be  delivered  to  the  county  treasurer, 
who  must  distribute,  pay  over,  or  invest  the  proceeds  in  hid 
hands,  as  directed  thereby. 


§  2793.  [Am'dlSSe,  1893,  1894]  Money  paid  into  the 
surrogate's  court,  as  prescribed  in  this  due,  must  be  dis- 
tributed by  the  supplementary  decree  in  the  following 
order: 

1.  The  charges  and  expenses  of  the  mortgage,  lease  or 
sale,  and  of  the  publication  of  the  notice  of  distribution,  and 
the  other  actual  disbarsements  attending  the  distribution, 
must  first  be  paid. 


^ 
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2.  Where  an  interest  UDder  a  contract  for  the  puixthase 
of  real  property  was  sold,  all  sums  of  money,  which  were 
dae  at  the  time  of  the  sale,  pursuant  to  ihe  contract,  and  were 
not  assumed  by  the  purchaser,  must  next  be  paid  out  of  the 
procee  ds  of  the  sale  of  that  interest. 

m 

3.  Out  of  the  remainder  of  the  money  arising  upon  a  sale, 
the  claim  of  dower  of  the  decedent's  wife,  if  any,  which  has 
not  been  assigned  to  her  must  be  satisfied,  by  setting  apart, 
for  inyedtmeut,  one- third  of  the  gross  proceeds  of  the  prop- 
erty, to  which  her  right  of  dower  attaches ;  unless,  within 
such  time,  and  upon  such  notice  to  her,  as  the  surrogate 
deems  reasonable,  she  presents  an  instrument  under  seal, 
aclEnowledgf  d  or  proved  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  \n  hereby  t-he  consents  to 
accept,  in  lieu  of  her  dower,  a  sum,  to  be  ascertained  by  the 
surrogate,  equal  to  the  yalue  of  her  right  of  dower  in  the 
gross  proceeds,  according  to  the  principles  applicable  to  life 
annuities  ;  and,  if  she  present  such  an  instrument,  by  pay- 
ing to  her  such  a  sum.  If  it  shall  appear  to  the  surrogate 
that  the  decedent's  widow  is  an  infant,  lunatic,  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has 
been  appointed,  upon  proof  that  it  will  be  for  the  best  inter- 
est and  advantage  of  the  estate  of  such  infant,  lunatic  or  in- 
competent widow,  the  surrogate  must  authorize  and  direct 
BQch  guardian  or  committee,  in  the  name  of  such  infant, 
lunatic  or  incompetent  widow,  having  such  dower  right,  to 
execute  an  instrument  under  seal,  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  whereby  such  guardian  or  committee  Bhall 
consent  to  accept  in  lieu  of  dower  a  sum  to  be  ascertained  by 
the  Burr  gate  as  above  providt  d,  according  to  the  principles 
applicable  to  life  annuities  ;  and  upon  presentation  of  such 
an  instrument  to  the  surrogate,  the  value  of  the  right  of 
dower  BO  a':certained  by  him  shall  be  paid  to  such  guardian 
or  committee.  Such  instrument  shall  have  the  same  force 
and  effect  as  a  deed  or  instrument  executed  and  acknowl- 
edged by  a  competent  person. 

4.  Out  of  the  remainder  of  tne  money,  arising  upon  a  i  conn.  167. 
mortgage,  lease  or  sale,  must  be  paid  the  costs  of  the  special 
proceedings  awarded  to  the  petitioner  in  the  decree. 

5.  Out  of  the  remainder  of  the  money  must  be  paid  in  full  2  Dem.  129. 
or  to  sDch  extent  as  the  money  applicable  thereto  will  [ay 

the  same,  and  according  to  their  respective  priorities,  all 
jadgmentliens  established  and  ordered  paid  by  the  decree, 
upon  either  the  first  or  second  hearing,  and  which  were  i  ot 
fallowed  or  held  invalid  by  either  of  such  decrees.  But 
no  part  of  such  moneys  arising  from  the  disposition  of  any 
real  property  of  decedent,  or  any  j)ortion  thereof ,  shall  be  ap- 
plied towajrd  tJbie  payment  of  any  judgment  lien  establiahed 
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by  the  decree,  except  where  Bnch  proceeds  haye  arisen  from 
the  disposition  of  sach  real  property,  or  a  portion  thereof, 
upon  which  said  judgment  lien  is  established  by  decree  as 
existing  at  the  decedent's  death. 

6.  Out  of  the  remainder  of  the  money,  must  be  paid  the 
sum,  if  any,  which  has  been  found  to  be  doe  to  the  execator 
or  administrator,  upon  a  judicial  settlement  of  his  aocoant^ 
after  applying  thereupon  the  proceeds  of  the  personal  prop- 
erty, ^ut  tUs  subdiyision  does  not  authorize  the  repay- 
ment to  an  executor  or  administrator,  of  any  sum  paid  by 
him  to  a  creditor  of  the  decedent,  exceeding  the  proportion 
which  that  creditor  would  be  entitled  to  receive  from  the 
estate  of  the  decedent,  upon  the  distribution  of  all  the  assets 
of  the  decedent,  and  tiie  proceeds  of  property  disposed  of  aa 
prescribed  in  tlus  title. 

7.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
full,  the  reasonable  funeral  expenses  of  the  decedent,  to  the 
persons  whose  claims  therefor  wi  re  established  and  recited 
as  debts  in  the  first  decree,  and  were  not  rejected  upon  the 
second  hearing. 

8.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
full,  the  other  debts,  which  were  established  and  recited  in 
the  first  decree,  and  were  not  rejected  upon  the  second  hear- 
ing ;  or,  if  there  is  not  enough  for  that  purpose,  ttiey,  or  f o 
much  thereof  as  the  money  applicable  thereto  will  pay, 
must  be  paid  in  the  order  prescribed  by  Jaw  for  payment 
of  a  decedent's  debts  by  an  executor  or  administrator  oat  of 
the  personal  assets  without  giving  preference  to  rent,  or  to 
a  specialty,  or  to  any  demand  on  account  of  an  action  pend- 
ing thereupon  ;  and  paying  debts  not  yet  due,  upon  a  rebate 
of  legal  interest, 

9.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
like  manner,  the  debts  first  established  by  the  supplemen- 
tary decree,  or  so  much  thereof  as  the  remainder  will  pay. 

10.  If  any  surplus  remains,  it  niiist  be  distributed  among 
the  heirs  and  devisees  of  the  decedent,  or  the  persons  claim- 
ing under  them,  and  among  those  persons  who  have  pre- 
sented and  proved  liens  upon  the  interest  of  those  heirs  or 
devisees,  or  persons  claiming  under  them,  which  were  cutoff 
by  the  sale,  according  to  their  respective  rights  and  priori- 
ties>  as  established  in  the  supplementary  decree.  But,  if 
the  proceeds  of  any  of  the  property  sold  have  been,  or  were 
to  be,  converted  into  personal  property,  pursuant  to  a  di- 
rection contained  in  the  deoedenrs  will,  the  surplus  pro- 
ceeds of  that  part  of  the  property  must  be  paid  to  the  per- 
sons entitled  thereto,  by  the  terms  of  the  wiu.  Any  person 
having;  a  right  of  tenancy  by  the  courtesy  in  such  surplos 
may,  if  he  so  elects,  receive  therefrom  a  gross  sum  in  satis- 
t action  of  such  right. 


^ 
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§  2794*  The  clnim  of  dower  of  the  decedent's  wife,  in 
real  property  held  by  the  decedent,  under  a  coDtraot  for  the 
purchase  th  reof,  which  must  be  satisfied,  ns  prescribed  in 
snbdiyisiou  third  of  the  last  section,  extends  only  to  the  an- 
unitl  interest,  during  her  bfe,  upon  one-third  of  the  balance 
remaining,  after  deducting  from  the  money  arising  upon  the 
sale,  all  sums  due  from  the  decedent,  at  the  time  of  the  sale, 
for  the  real  property  so  contracted  end  sold. 


§  2795.  The  surrogate  must  cause  a  sum  set  apart  for  a 
widow's  dower,  as  prescribed  in  the  last  two  sections,  to  be 
invested  by  the  county  treasurer,  under  the  direction  of  fhe 
sarrogate,  in  the  public  securities  of  the  State,  or  of  the 
United  States,  or  in  permanent  mortgage  securities,  benring 
interest  payable  annually,  or  oftenf  r.     The  interest,  or  other 
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income,  must  be  paid  by  the  county  treasurer  to  the  widow, 
during  her  life.  After  her  death,  the  county  treasurer,  im- 
der  the  direction  of  the  surrogate's  court,  manifested  in  an 
order  duly  entered,  must  sell  the  public  securities,  or  collect 
the  sums  loaned  upon  mortgage,  and  distribute  the  pro- 
ceeds, less  the  costs  and  expenses,  as  prescribed  in  the  last 
section  but  one,  for  the  distribution  of  the  remainder  of  the 
money,  after  satisfying  the  claim  for  dower. 

§  »796.  [Am'd  1882.]  Where  surplus  money  is  dis- 
tributable to  an  infant,  or  where  the  interest  in  the  property, 
represented  by  it  consisted  of  a  precedent  estate  and  a  re- 
mainder or  reversion  ;  the  decree  must  provide,  as  the 
judgment  of  the  supreme  court  would  provide,  in  an 
analogous  case,  for  the  investment  of  the  money  in  the 
public  securities  of  the  state,  or  of  the  United  States  ;  or 
for  the  loan  thereof,  secured  by.  bond  and  by  mortgage 
upon  unincumbered  real  property  within  the  state,  worth 
at  least,  exclusive  of  buildings  thereupon,  twice  the  sum 
lent ;  and  for  the  payment  of  the  income,  until  the  major- 
ity of  the  infant  or  the  determination  of  the  temporary 
interest ;  and  then,  for  the  payment  of  the  principal  to  the 
person  or  persons  entitled  thereto.  Or  where  surplus 
money  is  distributable  to  an  infant,  the  decree  may,  in  the 
discretion  of  the  surrogate,  direct  that  the  same  be  paid  to 
his  general  guardian  upon  the  latter  giving  such  adcUtional 
security,  if  any,  as  the  surrogate  directs,  or  if  it  is  one 
hundred  dollars  or  less,  that  it  be  deposited  by  the  county 
treasurer  in  a  savings  bank  or  trust  company,  designated 
by  the  surrogate,  and  that  the  interest  or  income  thereof  be 
applied  to  the  use  of  the  infant  until  its  majority. 

§  2797.  The  commencement  or  pendency  of  an  action 
or  special  proceeding,  having  for  its  object  the  sale,  either 
absolutely  or  contingently,  of  property  liable  to  be  dis- 
posed of  as  prescribed  in  this  title  ;  or  the  foreclosure  by 
advertisement,  of  a  mortgage  thereupon  ;  or  any  proceeding 
to  sell  such  property,  taken  pursuant  to  a  judgment,  orby 
virtue  of  an  execution,  does  not  affect  any  of  the  proceecl- 
ings  taken  as  prescribed  by  this  title,  unless  the  surrogate 
so  directs.  After  making  a  decree  directing  a  mortgage, 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he 
must,  stay  the  order  to.  execute  the  decree,  with  respect  to 
the  property  affected  by  the  action,  or  special  proceeding, 
or  by  the  proceedings  then  pending,  until  th6  determination 
thereof,  or  the  further  order  of  the  surrogate  with  respect 
thereto.  If,  in  the  course  thereof,  a  sale  of  any  of 'the 
property  has  been  made,  before  making  the  decree  in  the 
surrogate's  court,  the  decree  must  provide  for  the  applica- 
tion of  the  surplus  proceeds  belonging  to  the  decedent's 
estate.  If  such  a  sale  is  made  afterwards,  the  directions 
contained  in  the  decree,  relating  to  the  property  sold,  axe 
deemed  to  relate  to  those  proceeds. 
»Him«6».  iJ^?7^^  Mm'd  1893.]  Where  real  property,  or  an  in- 
13y  ja.iL.  Ml,  ^^^^^  lA  real  property,  liable  to  be  disposed  of  as  prescribo^ 
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in  this  title,  is  sold,  in  an  action  or  a  Rpeci»l  proceeding 
specified  in  the  last  section,  to  satisfy  a  mortgage  or  other 
lien  thereupon,  which  accrued  dnring  thr!  decedent's  life- 
time; and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate  were,  within  four  yearn  b<-foie 
the  sale,  issued  from  a  surrogate's  court  of  the  State  having 
jurisdiction  to  grant  them;  the  surplus  money  must  be  paid 
Into  the  surrogate's  court  from  which  the  letters  issued, 
pursuant  to  the  provisions  of  flection  twenty-five  hundred 
and  thirty- seven  of  this  cotle,  and  the  receipt  of  the  county 
treasurers  shall  be  a  sufficient  discharge  to  the  person  pay- 
ing such  money.  If  the  f-ale  was  made  pursuant  to  the  di- 
rections contained  in  a  judgment  or  order  the  surplus 
remaining  after  payment  of  all  the  liens  upon  the  property, 
chargeable  upon  the  proceeds,  which  existed  at  the  time  of 
the  dtrcedent's  death,  must  be  so  paid.  If  the  sale  was  made 
in  any  other  manner,  the  surplus  exceeding  the  lien  to 
satisfy  which  the  pr  »perty  was  sold,  and  the  costs  aud  ex- 
penses must,  within  thirty  days  after  the  rt-ceipt  of  the 
money  from  which  it  accrues,  be  so  paid  over  by  the  person 
receiving  that  money.  • 

§  2799.  [Am*d  1881 .]  Where  money  is  paid  into  a  sur-  4  Redf.  509. 
rogate's  court,  as  prescribed  in  the  last  section,  and  a  peti-  ^  ^^-  ^ 
tion  for  the  disposition  of  property,  as  prescribed  in  this  1S9  n  Y  wi 
title,  is  pending  before  him  ;  or  is  presented  at  any  time 
before  the  distribution  of  the  money  ;  the  money  must  be 
distributed  as  if  it  was  the  proceeds  of  the  decedent's  real 
property,  sold  pursuant  to  the  decree.  If  such  a  petition 
is  not  pending  or  presented,  or  if  a  decree  for  the  disposi- 
tion of  the  decedent's  property  is  not  made  thereupon,  a 
verified  petition,  praying  for  a  decree,  directing  the  distri- 
bution of  the  money  among  the  persons  entitled  thereto, 
may  be  presented  by  any  of  those  persons.  Each  person, 
who  would  be  entitled  to  share  in  the  distribution  of  the 
proceeds  of  a  sale,  must  be  cited  to  show  cause,  why  such 
a  decree  should  not  be  made.  Service  of  the  citation  may 
be  made  upon  all  the  persons  designated  therein,  by  pub- 
lishing the  same  in  two  newspapers  designated  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter,  at  least 
once  in  each  of  the  four  successive  weeks  immediately  pre- 
ceding the  return  day  thereof,  except  that  personal  service 
must  be  made  upon  the  husband,  wife,  heirs  and  devisees 
of  the  decedent,  and  also  upon  every  other  person  claiming 
under  them,  or  either  of  them,  who  resides  in  this  State. 
Upon  the  return  of  the  citation,  the  rights  and  priorities 
of  the  persons  interested  must  be  established,  and  a  decree 
for  distribution  must  be  made,  as  if  it  was  the  pioceeds  of 
real  property  sold. 

§  2800.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  security  taken  or  an  investment  made,  pursuant  to 
any  provision  thereof,  must  be  taken  or  made  in  the  name 
of  the  county  treasurer,  adding  his  official  title,  and  his 
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income,  must  be  paid  by  tlie  county  treasurer  to  the  widow, 
during  her  life.  After  her  death,  the  county  treasurer,  un- 
der the  direction  of  the  surrogate's  court,  manifested  in  an 
order  duly  entered,  must  sell  the  public  securities,  or  collect 
the  sums  loaned  upon  mortgage,  and  distribute  the  pro- 
ceeds, less  the  costs  and  expenses,  as  prebcribed  in  the  last 
section  but  one,  for  the  distribution  of  the  remainder  of  the 
money,  after  satisfying  the  claim  for  dower. 

§  1^796.  [Am'd  1882.]    Where  surplus  money  is  dis- 
tributable to  an  infant,  or -where  the  interest  in  the  property, 
represented  by  it  consisted  of  a  precedent  estate  and  a  re- 
mainder or  reversion  ;  the  decree  must  provide,    as  the 
judgment  of  the  supreme   court  would  provide,    in    an 
analogous  case,  for  the  investment  of  the  money   in  the 
public  securities  of  the  state,  or  of  the  United  States  ;  or 
lor  the  loan  thereof,  secured  by  bond  and  by  mortgage 
upon  unincumbered  real  property  within  the  state,  worth 
at  least,  exclusive  of  buildings  thereupon,  twice  the  sum 
lent ;  and  for  the  payment  of  the  income,  until  the  major- 
ity of  the  infant  or  the  determination  of  the  temporary 
interest ;  and  then,  for  the  payment  of  the  principal  to  the 
j)erson  or  persons   entitled    thereto.      Or  where  surplus 
money  is  distributable  to  an  infant,  the  decree  may,  in  the 
discretion  of  the  surrogate,  direct  that  the  same  be  paid  to 
his  general  guardian  upon  the  latter  giving  such  admtional 
security,  if  any,  as  the  surrogate  directs,  or  if  it  is  one 
hundred  dollars  or  less,  that  it  be  deposited  by  the  county 
treasurer  in  a  savings  bank  or  trust  company,  designated 
by  the  surrogate,  and  that  the  interest  or  income  thereof  be 
applied  to  the  use  of  the  infant  until  its  majority. 

§  2797.  The  commencement  or  pendency  of  an  action 
or  special  proceeding,  having  for  its  object  the  sale,  either 
absolutely  or  contingently,  of  property  liable  to  be  dis- 
posed of  as  prescribed  in  this  title  ;  or  the  foreclosure  by 
advertisement,  of  a  mortgage  thereupon  ;  or  any  proceeding 
to  sell  such  property,  taken  pursuant  to  a  judgment,  or  by 
virtue  of  an  execution,  does  not  affect  any  of  the  proceed- 
ings taken  as  prescribed  by  this  title,  unless  the  surrogate 
so  directs.  After  making  a  decree  directing  a  mortgage, 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he 
must,  stay  the  order  to.  execute  the  decree,  with  respect  to 
the  property  affected  by  the  action,  or  s^iecial  proceeding, 
or  by  the  proceedings  then  pending,  until  the  determination 
thereof,  or  the  further  order  of  the  surrogate  with  respect 
thereto.  If,  in  the  course  thereof,  a  sale  of  any  of  the 
property  has  been  made,  before  making  the  decree  in  the 
surrogate's  court,  the  decree  must  provide  for  the  applica- 
tion of  the  surplus  proceeds  belonging  to  the  decedent  s 
estate.  If  such  a  sale  is  made  afterwards,  the  directions 
contained  in  the  decree,  relating  to  the  property  sold,  are 
deemed  to  relate  to  those  proceeds. 
9BHim«69  *  ^  ^798  [4m'd  1893.]  Where  real  property,  or  an  in- 
13y  Xi.JL.  wi.  '^'^•st  m  real  property,  liable  to  be  disposed  of  as  prescribu^ 
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in  this  title,  is  sold,  in  an  action  or  a  speciul  proceeding 
specified  in  the  last  section,  to  satisfy  a  mortgage  or  other 
lien  thereupon,  which  accrued  dnring  thrt  decedent's  life- 
time;  and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate  were,  within  fonr  yearH  b<-foie 
the  sale,  issued  from  a  surrogate's  court  of  the  State  ha^in^^ 
jurisdiction  to  grant  them;  the  surplus  money  must  be  paid 
into  the  surrogate's  court  from  which  the  letters  issued, 
pursuant  to  the  provisions  of  flection  twenty-five  hundred 
and  thirty- seven  of  this  co>1e,  and  the  receipt  of  the  county 
treasurers  shall  be  a  sufficient  discharge  to  the  person  pay- 
ing Buch  money.  If  the  t-ale  was  made  pursuant  to  the  di- 
rections contained  in  a  judgment  or  order  the  surplus 
remaining  after  payment  of  all  the  liens  upon  the  property, 
chargeable  upon  the  proceeds,  which  existed  at  the  time  of 
the  dtrcedent  s  death,  must  be  so  paid.  If  the  sale  was  made 
in  any  other  manner,  the  surplus  exceeding  the  lien  to 
satisfy  which  the  pr  >perty  was  sold,  and  the  costs  aud  ex- 
penses must,  within  thirty  days  after  the  receipt  of  the 
money  from  which  it  accrues,  be  so  paid  over  by  the  person 
receiving  that  money.  » 

§  2799.  [Am*d  1881 .]  Where  money  is  paid  into  a  sur-  4  Redf.  509. 
rogate's  court,  as  prescribed  in  the  last  section,  and  a  peti-  J,*  ^^-  ^ 
tion  for  the  disposition  of  property,  as  prescribed  in  this  i39»rr  341 
title,  is  pending  before  him  ;  or  is  presented  at  any  time 
before  the  distribution  of  the  money  ;  the  money  must  be 
distributed  as  if  it  was  the  proceeds  of  the  decedent's  real 
property,  sold  pursuant  to  the  decree.  If  such  a  petition 
is  not  pending  or  presented,  or  if  a  decree  for  the  disposi- 
tion of  the  decedent's  property  is  not  made  thereupon,  a 
verified  petition,  praying  for  a  decree,  directinff  the  distri- 
bution of  the  money  among  the  persons  entitled  thereto, 
may  be  presented  by  any  of  those  persons.  Each  person, 
who  would  be  entitled  to  share  in  the  distribution  of  the 
proceeds  of  a  sale,  must  be  cited  to  show  cause,  w^hy  such 
a  decree  should  not  be  made.  Service  of  the  citation  may 
be  made  upon  all  the  persons  designated  therein,  by  pub- 
lishing the  same  in  two  newspapers  designated  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter,  at  least 
once  in  each  of  the  four  successive  weeks  immediately  pre- 
ceding the  return  day  thereof,  except  that  personal  service 
must  be  made  upon  the  husband,  wife,  heirs  and  devisees 
of  the  decedent,  and  also  upon  every  other  person  claiming 
under  them,  or  either  of  them,  who  resides  in  this  State. 
Upon  the  return  of  the  citation,  the  rights  and  priorities 
of  the  persons  interested  must  be  established,  and  a  decree 
for  distribution  must  be  made,  as  if  it  was  the  proceeds  of 
real  property  sold. 

^  §  2800.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  security  taken  or  an  investment  made,  pursuant  to 
any  provision  thereof,  must  be  taken  or  made  in  the  name 
of  the  county  treasurer,  adding  his  official  title,  aud  his 


r 


334  TESTAMENTARY  TRUSTEE.  §§  2801,  2803 

successors  in  office.  Each  security  so  taken,  and  all  the 
papers  connected  therewith,  or  with  such  an  investmeDt, 
and  each  lease,  taken  a&  prescribed  in  this  title,  must  be 
immediately  delivered  to  the  surrogate  for  his  approval; 
and,  when  approved  by  him,  must  be  delivered  to  the 
county  treasurer,  who  must,  from  time  to  time,  collect  the 
money  due  thereupon,  and  apply  it,  under  the  direction  of 
the  surrogate,  as  prescribed  by  law  for  that  purpose,  or  for 
the  application  of  the  money  represented  by  the  security. 

13GN.y,l06.  §  2801.  [^m'dl89A.]  Where  a  decree  has  been  made 
for  the  application  of  the  proceeds  of  real  property  to  the 
payment  of  the  decedent's  debts,  or  funeral  expenses,  or 
judgment  liens  established  and  ordered  paid,  as  prescribed 
in  this  title,  and  assets,  which  should  have  been  applied 
thereto,  are  afterwards  discovered ;  or,  for  any  other  reason, 
iDoney  or  other  personal  property  of  the  decedent,  which 
should  have  been  applied  thereto,  afterwards  comes  to  the 
hands  of  the  exeoator,  administrator,  legatee  or  next  of  kin, 
the  heir,  devisee  or  other  person  aggrieved  may  maintain  an 
action  to  procure  reimbursement  therefrom. 

TITLE   VI. 

Provisions  relating  to  a  testamentary  trustee. 

%  2802.  Intermediate  accounting ;  fourth     made  apiiH- 

when  voluntary.  cable. 

2808.  Id. ;  when  compulsory.  g  2812.  Surrogate     to     determine 

2804.  Petition  to   compel  pay-  controyereiea  ;      pro- 

ment  of  debt,  legacy,  portion    may    be  re- 

etc.  tained. 

2805.  Id.  ;  proceedings  upon  re-  2818.  Effect  of  decree . 

turn  of  citation .  2814.  Resiipation  of  tmst. 

2806.  Id. ;  otlier  persons  inter-  2815.  Petition  for  security  from 

ested  to  be  cited.  testamentary  trustee. 

2807.  When  surrorate  may  com-  2816.  Security  ;  how  ^ven. 

pel     judicial     settle-  2817.  Removal  of  testamentary 

ment.  trustee. 

2806.  Who  may  apply  therefor.  2818.  Appointment  of  sacoessw. 

2800.  ProceeiingB  upon  return  2819.  Procedings    where   testa- 

of  citation.  mentary  trustee  is  also 

2810.  Judicial     settlement     on  executor  or  adminis* 

petition  of  trustee.  trator. 

2811.  Certain  provisions  of  title  282a  Application  of  this  title. 

§  2802.  [Am'd  1885.]  Any  trustee  created  by  any  last 
will  and  testament,  or  appointed  by  any  competent  author- 
ity to  execute  any  trust  created  by  such  last  will  and  testa- 
ment, may  at  any  time  file  an  intermediate  account,  and 
may  also  annually  render  and  finally  judicially  settle  his 
accounts  before  the  surrogate  of  the  county  havinn^  juris- 
diction of  the  estate  or  trust,  in  the  manner  provided  by 
law  for  the  final  judicial  settlement  of  the  accounts  of  ex- 
ecutors and  administrators,  and  may  for  that  purpose  obtain 
and  serve  in  the  same  manrer  the  necessary  citations  re- 
quiring all  persons  interested  to  attend  such  final  settlement; 
and  the  decree  of  the  surrogate  on  such  final  settlement  may 
be  appealed  from  in  the  manner  provided  for  an  appeal 
from  a  decree  of  a  surrogate's  court  on  the  final  settlement 
of  tho  accounts  of  an  executor  or  administrator,  and  the 
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like  proceedings  shall  be  bad  on  such  apx)eal ;  in  all  such 
annual  accountmgs  of  such  trustees,  the  surrogate  before 
whom  such  accountiug  may  be  had  shall  allow  to  the  trus- 
tee or  trustees  the  same  compensation  for  his  or  their  ser- 
vices, by  way  of  commission,  as  are  allowed  by  law  to  ex- 
ecutors and  administrators,  besides  their  just  and  reasonable 
expenses  therein ;  and  also  the  additional  allowance  pro- 
vided for  in  section  twenty-five  hundred  and  sixty-two  of 
this  act ;  the  decree  of  the  surrogate  on  such  final  annual 
settlement  of  an  account  provided  for  in  this  section,  or  the 
final  determination,  decree  or  judgment  of  the  appellate 
tribune  in  ca^e  of  appeal,  shall  have  the  same  force  and 
effect  as  the  decree  or  judgmeDt  of  any  other  court  of  com- 
petent jurisdiction  on  the  nnal  settlement  of  such  accounts, . 
and  of  the  matters  relating  to  such  trust  which  shall  have 
been  embraced  in  such  accounts,  or  litigated  or  determined 
on  such  settlement. 

§  8808.  Upon  the  petition  of  a  person  interested,  abso-  94N.  Y.6B8. 
lutely  or  contingently,  in  the  estate  or  fund  in  the  hands  of 
a  testamentary  trustee,  or  in  the  application  thereof,  or  of 
the  income  or  other  proceeds  thereof,  the  surrogate  may,  in 
his  discretion,  make,  at  any  time,  an  order  requiring  a  testa- 
mentary trustee  to  render  an  intermediate  account. 

§  2804.  Where  a  person  is  entitled,  by  the  terms  of  the  94  N.  Y.658. 
virill,  to  the  payment  of  money,  or  the  delivery  of  personid  ^a  Hun,  88. 
property,  by  a  testamenta  y  trustee,  he  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  setting 
forth  the  facts  which  entitle  him  to  the  payment  or  deliv- 
ery, and  praying  for  a  decree,  directing  payment  or  delivery 
accordingly;  and  that  the  testamentary  trustee  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  the  happening  of 
a  contingency,  or  after  the  expiration  of  a  certain  time,  he 
must  show  in  his  petition,  that  his  right  to  the  money  or 
other  property  has  become  absolute.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  accord- 
ingly. 

§  2806.  Upon  the  return  of  a  citation,  issued  as  pre-  le  Week, 
scribed  in  the  last  section,  if  the  testamentary  trustee  files  Dig.  346. 
a  written  answer,  duly  verified,  setting  forth  facts,  which 
show  that  it  is  doubtful,  whether  the  petitioner's  claim  is 
valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely or  upon  his  information  and  belief,  a  decree  must  be 
made,  dismissing  the  petition,  without  prejudice  to  an  action 
in  behalf  of  the  petitioner  for  an  accounting ;  otherwise^ 
the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises,,  as 
justice  requires.  In  a  proper  case,  the  decree  may  require 
the  testamentary  trustee,  who  is  unable  to  deliver  personal 
property  to  which  the  petitioner  is  entitled,  to  pay  the  value 
thereof. 
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title,  or  the  judgment  rendered  upon  an  appeal  from  such  a 
decree,  has  the  same  force,  as  a  judgment  of  the  supreme 
court  to  the  same  effect,  as  against  each  party  who  was 
duly  cited  or  appeared,  and  every  person  who  would  be 
bound  by  such  a  judgment,  rendered  in  an  action  between 
the  same  parties. 

8  How.  Pr.  §  8814.  A  testamentaiy  trustee  may,  at  any  time,  pre- 
N^.  828.  Bent  to  the  surrogate's  court  a  written  petition,  duly  veri- 
4  Dem.  IQS.  gg^^  praying  that  his  account  may  be  judicially  settled ; 
that  a  decree  may  thereupon  be  made,  allowing  him  to  re- 
sign his  trust,  and  discharging  him  accordingly ;  and  that 
all  persons  who  are  entitled,  absolutely  or  contingently,  by 
the  terms  of  the  will  or  by  operation  of  law,  to  share  in  the 
fund  or  estate,  or  the  proceeds  of  any  property  held  by  the 
petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  hie  made.  The  peti- 
tion must  set  forth  the  facts  upon  which  the  application  is 
founded ;  and  it  must,  in  all  other  respects,  conform  to  a 
petition  presented  for  a  judicial  settlement  of  the  account 
of  a  testamentary  trustee,  as  prescribed  in  this  title.  The 
surrogate  may,  in  his  discretion,  entertain  or  decline  to  en- 
tertain the  petition.  If  he  entertains  it,  the  proceedings 
must  be,  in  all  respects,  the  same  as  upon  a  petition  for  a 
judicial  settlement  of  the  petitioner's  account,  except  that, 
upon  tho  hearing,  the  surrogate  must  first  determine, 
whether  suOcient  reasons  exist  for  granting  the  prayer  of 
the  petition ;  and,  if  ho  determines  that  they  exist,  he  must 
make  an  order  accordingly,  and  lowing  the  petitioner  to 
account,  for  the  purpose  of  being'  discharged.  Upon  the 
petitioner's  fully  accounting,  and  paying  all  money  belong- 
ing to  the  trust,  and  deliyering  uU  books,  papers,  and  oth^ 
property  of  the  trust,  in  his  hands,  either  into  the  suno- 
gate's  court,  or  as  the  surro^te  directs,  a  decree  may  be 
made,  accepting  his  resignation,  and  discharging  him  ac- 
cordingly. 

iDem.  171.  §  8816.  Any  person,  beneficially  interested  in  the  eze- 
8  Id.  227.  cution  of  the  trust,  may  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  setting  forth,  either  upon  his 
knowledge,  or  upon  his  information  and  belief,  any  fact, 
respecting  a  testamentary  trustee,  the  existence  of  which, 
if  it  was  interposed  as  an  objection  to  granting  letters  tes- 
tamentary to  a  person  named  as  executor  in  a  will,  would 
make  it  necessary  for  such  a  person  to  give  security,  in 
order  to  entitle  himself  to  letters  ;  and  praying  for  a  de- 
cree, directing  the  testamentary  trustee  to  give  security  for 
the  performance  of  his  trust ;  and  that  he  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made,  Upoo 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly.  Upon  the  return  of  the  citation,  a 
decree,  requiring  the  testamentary  trustee  to  give  such  se- 
curity, may  be  made,  in  a  case  where  a  person  so  named  as 
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executor  can  entitle  himself  to  letters  testamentary,  only  by 
giving  a  bond ;  but  not  otherwise. 

§2816.  The  security,  given  as  prescribed  in  the  last  iDem.  71 
sectioD,  must  be  a  bond  to  the  same  effect,  and  in  the  same 
form,  as  an  executor's  bond.  Each  provision  of  this 
chapter,  applicable  to  the  bond  of  an  executor,  or  to  the 
rifi^hts,  duties,  and  liabilities  of  the  parties  thereto,  or  any 
of  them,  including  the  release  of  the  sureties,  and  the  giv> 
ing  of  a  new  bond,  apply  to  the  bond  so  given,  and  to  the 
parties  thereto. 

^  2817.  In  eitlier  of  the  following  cases,  a  person  bene-  86  Hun,  18& 
ficially  interested  in  the  execution  ofthe  trust,  may  present  ?£^Y*lSg 
to  the  surrogate's  court  a  written  petition,  duly  verified,    i**^-****' 
setting  forth  the  facts,  and  praying  for  a  decree  removing  a 
testamentary  trustee  from  his  trust ;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be 
made : 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters 
testamentary  would  not  be  issued  to  him,  by  reason  of  his 
personal  disqualification  or  incompetency. 

?.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or 
invested  money  in  securities  unauthorized  by  law,  or 
otherwise  improvidently  managed  or  injured  the  property 
committed  to  his  charge,  or  by  reason  of  other  misconduct 
in  the  execution  of  his  trust,  or  dishonesty,  drunkenness, 
improvidence,  or  want  of  understanding,  he  is  imfit  for  the 
due  execution  of  his  trust. 

8*  Where  he  has  failed  to  give  a  bond,  as  required  by  a 
decree,  made  as  prescribed  in  the  last  two  sections ;  or  has 
wilfully  refused,  or  without  good  cause  neglected,  to  obey, 
a  direction  of  the  surrogate,  contained  in  any  other  decree, 
or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  pro- 
vision of  law,  relating  to  the  discharge  of  his  duty. 

§  2818*  [Am' d  1084.]  When  a  sole  testamentary  trustee  SBedf.  408. 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate's  SJ^^y''^ 
court  removed  or  allowed  to  resign,  and  the  trust  has  not  sJateRcp. 
been  fully  executed,  the  same  court  may  appoint  his  sue-  68i! 

cesser,  unless  such  an  appointment  would  contravene  the  ^M-  S?^ 
express  terms  of  the  will.  Where  one  of  two  or  more  testa-  imn!t.'3m. 
mentary  trustees  dies  or  becomes  a  lunatic,  or  is  by  decree 
of  the  sun-ogate's  court  removed  or  allowed  to  resign,  a 
successor  shall  not  be  appointed  except  where  such  appoint- 
ment is  necessary  in  order  to  comply  with  the  express  terms 
of  the  will,  or  unless  the  same  court  or  the  supreme  court 
shall  be  of  the  opinion  that  the  apx)ointment  of  a  successor 
would  be  for  the  benefit  of  the  cestui  que  trust.  Unless 
and  until  a  successor  is  appointed  the  remaining  trustee  or 
trustees  may  proceed  and  execute  the  trust  as  fully  as  if 
such  trustee  or  trustees  had  not  died,  become  a  lunatic,  been 
removed  or  resigned.  .  Where  a  decree  removing  a  trustee 
or  discharging  hun  upon  his  resignation  does  not  designate 
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bis  successor,  or  the  person  designated  therein  does  not 
qualify,  the  successor  muet  be  appointed  and  must  quaiifj 
in  the  manner  prescribed  by  law  for  the  appointment  and 
qualification  of  an  administrator  with  the  will  annexed. 

g  281 9.  Where  the  same  person  is  a  testamentary  inisteei, 
and  also  the  executor  of  the  wiil,  or  an  administrator  up<Mi 
the  same  estate,  proceedings  taken  by  or  against  him,  as 
prescribed  in  this  title,  do  not  affect  him  as  executor  or 
administrator,  or  the  creditors  of,  or  persons  interested  in, 
the  general  estate,  except  in  one  of  the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revoca- 
tion of  his  letters,  he  may  also,  in  the  same  petition,  set 
forth  the  facts,  upon  showing  which  he  would  be  allowed 
to  resign  as  testamentary  trustee;  and  may  thereupon 
pray  for  a  decree  allowing  him  so  to  resign,  and  for  a  citation 
accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the 
revocation  of  letters  issued  to  an  executor  or  administrator ; 
and  any  of  the  facts  set  forth  in  the  petition  are  made,  by 
the  provisions  of  this  title,  sufficient  to  entitle  the  same 
person  to  present  a  petition,  praying  for  the  removal  of  a 
testamentary  trustee ;  the  petitioner  may  pray  for  a  decree, 
removing  the  person  complained  of  in  both  capacities,  and 
for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the 
resignation  or  removal,  as  the  case  requires,  of  the  testament- 
ary trustee,  and  for  the  judicial  settlement  of  his  account, 
may  be  taken,  as  prescribed  in  this  title,  in  connection  with, 
or  separately  from,  the  like  proceedings  upon  the  petition 
for  the  revocation  of  the  letters,  as  the  surrogate  directs. 

§  S820.  The  provisions  of  this  title  apply  to  a  trust 
created  by  the  will  of  a  resident  of  the  State,  or  relating  to 
real  property,  situated  within  the  State,  withoutregsund  to  the 
residence  of  the  trustee,  or  the  time  of  the  execution  of  the 
wUl, 

TITLE  VII. 

Provisions  relating  to  a  guardian. 

Abticl.£  1.   Appoiatment,  removal,   and    resignation   of   a    gcnenl 
guardian. 

2.  Sapervision  and  control  of  a  general  gaardian.    Settle- 

ment of  hie  accounts. 

3.  Guardians  appointed  by  will  or  deed. 

ARTICLE  FIRST. 

Appointment,  Removal,  and  Resignation  of  a 
Genekal  Guardian. 

§  2821.  Power  of  coart  to  appoint       %  2825.  Appointment  of  goardian. 
guardians.  2826.  Guardian  to  be  nominated 

2822.  Petition  for  appointment,  by  infant. 

by  infant  over  fourteen.  2827.  Appointment   of    terapo- 

2823.  Contents  of  petition  ;  cita-  rarv  guardian  for  infant 

tion.  nnaer  fourteen. 

2824.  Id.  ;  where  petitioner   is  28SQ.  Term  of  office  of  tempo- 

a  married  woman.  zary  gaardian. 
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$  2829.  Inquiry  as  to  value  of 
property. 

2880.  Qaaliiication  of  guardian 
of  proi)erty. 

S881.  Id.  ;  of  guardian  of  per> 
son. 

2838.  When  letters  may  be  re- 
voked for  misconduct, 
etc 

£838.  Citation ;  hearing  ;  de- 
cree. 

2884.  Suspension  of  guardian  ; 
effect  thereof 

2835.  Application  by  guardian 


for  revocation   of  let- 
ters. 
§  2896.  Proceedings  thereupon. 

2837.  Ward   or  new   guardian 

may  require  accounting. 

2838.  Application  for  ancillary 

letters  to  foreign  guar- 
dian. 

2839.  Proceedings  thereupon. 
2:^.  Effect  of  such  letters. 
2841.  Application    of   the  last 

section  to  former  guar- 
dians. 


§  28S1.  The  surrogate's  court  has  the  like  power  and  SRedf.  64. 
authority  to  appoint  a  general  guardian,  of  the  person  or  ^  l>em.  29b, 
of  the  property,  or  both,  of  an  infant,  which  the  chan- 
cellor had,  on  the  thirty-first  day  of  December,  eighteen 
hundred  and  forty-six.  It  has  also  power  and  authority  to 
appoint  a  general  guardian,  of  the  person  or  of  the  pn»p- 
61  ty,  or  bo3i,  of  an  infant  whose  father  or  mother  is  living, 
and  to  appoint  a  general  guardian,  of  the  property  only,  of 
an  infant  married  woman.  Such  power  and  authority  mtist 
be  exercised  in  like  manner  as  they  were  exercised  by  the 
court  of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  personmay  be  appointed  guardian  of  an  infant  in  both 
capacities ;  or  the  guardianship  of  the  person  and  of  the 
property  may  be  committed  to  different  persons. 

§  2888.  In  either  of  the  following  cases,  an  infant,  of 
the  age  of  fourteen  years  or  upwards,  may  present,  to  the 
Hurrogate's  court  of  the  county  in  which  he  resides  ;  or,  if 
he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  his  property,  real  or  personal, 
is  situated  ;  a  written  petition,  duly  verified,  setting  forth 
the  facts  upon  which  the  jurisdiction  of  the  court  depends, 
and  praying  for  a  decree  appointing  a  general  guardian, 
either  of  his  person,  or  of  his  property,  or  both,  as  the  case 
requires;  and,  if  necessary,  that  the  persons,  entitled  by  law 
to  be  cited  upon  such  an  application,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made : 

1,  Where  such  a  general  guardian  has  not  been  duly  ap- 
pointed, either  by  a  court  oi  competent  jurisdiction  of  the 
State,  or  by  the  will  or  deed  of  his  father  or  mother,  ad- 
mitted to  probate  or  authenticated,  and  recorded,  as  pre- 
scribed in  section  two  thousand  eight  hundred  and  fifty- 
one  of  this  act. 

2.  Where  a  general  ^ardian  so  appointed  has  died, 
become  incompetent  or  disqualified  ;  or  refuses  to  act ;  or 
has  been  removed  ;  or  where  his  term  of  office  has  ex- 
pired. 

Where  the  petitioner  is  a  non-resident  married  woman, 
and  the  petition  relates  to  personal  property  only,  it  must 
affirmatively  show  that  the  property  is  not  subiect  to  the 
control  or  disposition  of  her  husband,  by  the  law  of  the 
petitioner's  resldeocer 
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20  N.  T.  §  8883.  A  petition,  presented  as  described  in  the  last  sec- 

State  Rgo.  t  jQQ^  must  also  state  whether  or  not  the  father  and  mother  of 
the  petitioner  are  known  to  be  living.  If  either  of  them  is 
known  to  be  living,  and  the  petition  does  not  pray  that  the 
father,  or,  if  he  is  dead,  that  the  mother,  may  be  appointed 
the  general  guardian,  it  must  set  forth  the  circumstances 
which  render  the  appointment  of  another  person  expedient; 
and  must  pray  that  the  father,  or,  if  he  is  dead,  that  the 
mother,  oi  the  petitioner  may  be  cited  to  show  cause,  why 
the  decree  should  not  be  made.  A  citation,  issued  to  the 
father  of  the  petitioner,  must  be  served  at  least  ten  days 
before  it  is  returnable.  Where  the  case  is  within  subdi- 
vision second  of  the  last  section,  the  petition  must  pray 
that  the  person  formerly  appointed  general  guardian  may 
be  cited,  unless  it  is  shown  that  he  is  dead.  The  surrogate 
must  inquire,  and  ascertain  as  far  as  practicable,  what  rela- 
tives of  the  infant  reside  in  his  county ;  and  he  may,  in  his 
discretion,  cite  any  relative  or  class  of  relatives  of  the  in- 
fant, residing  in  that  county  or  elsewhere,  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted. 

§  8884.  The  last  section  applies,  where  the  petitioner 
is  a  married  woman ;  except  that  her  husband  must  also 
be  cited,  and  that  the  surrogate  may,  in  his  discretioii, 
^make  a  decree,  appointing  a  guardian  of  her  projierty, 
without  citing  her  father  or  her  mother. 

§  8885.  Upon  the  return  of  the  citation,  the  surrogate 
must  make  such  a  decree  in  the  premises,  as  justice  re- 
quires. He  may,  in  his  discretion,  hear  allegations  and 
proofs  from  a  person  not  a  party.  Where  a  citation  is  not 
issued,  the  surrogate  must,  upon  the  presentation  of  the 
petition,  inquire  into  the  circumstances.  For  the  purpoee 
of  such  an  inquiry,  or  of  an  inquiry  into  the  amount  of 
security  to  be  required  of  the  guardian,  he  may  issue  a 
subpoena,  requiring  any  person  to  attend  before  him,  to 
testify  respecting  any  matter  involved  therein.  If  he  is 
satisfied  that  the  allegations  of  the  petition  are  true  in  fact, 
and  that  the  interests  of  the  infant  will  be  promoted  by  the 
appointment  of  a  general  guardian,  either  of  his  person  or 
of  his  property,  he  must  make  a  decree  accordingly,  ex- 
cept that  a  guardian  of  the  person  of  a  married  woman 
shall  not  be  appointed.  In  a  proper  case,  he  may  appoint 
a  general  guardian  in  one  capacity,  without  a  cnation; 
and  issue  a  citation,  to  show  cause  against  the  appointment 
of  a  general  guardian,  in  the  other  capacity. 

§  8886.  A  guardian,  appointed  upon  the  application  of 
an  infant  of  the  age  of  fourteen  years,  or  upwards,  as  pre- 
scribed in  this  article,  must  be  nominated  by  the  infant, 
subject  to  the  approval  of  the  surrogate. 

80  N.  Y.  §^  8887.  A  relative  of  an  infant  under  fourteen  years  of 

state  itep.    age,  or  any  other  person  in  behalf  of  such  an  infant,  may 

*®"'   present,  to  the  surrogate's  court  of  the  county  in  which  the 

mfant  resides ;  or,  ii  he  is  not  a  resident  of  the  State,  to  the 
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surrogate's  court  of  the  county  in  which  any  of  the  infant's 
property,  real  or  personal,  i^  situated  ;  a  written  petition, 
dnly  verified,  setting  forth  the  facts,  upon  which  the  juris* 
diction  of  the  court  depends,  and  praying  for  a  decree  ap* 
pointing  a  guardian  of  the  person,  or  of  the  property,  or 
both,  .of  the  infant,  to  serve  until  the  infant  attains  the  age 
of  fourteen  years,  and  a  successor  to  the  guardian  is  ap- 
pointed. The  cases  in  which  such  a  guardian  may  be  ap- 
po'nt-ed,  the  contents  of  the  petition,  and  the  proceedings 
thereupon,  are  the  same,  as  prescribed  in  the  foregoing  sec- 
tions of  this  article,  with  respect  to  the  appointment  of  a 
general  guardian,  upon  the  petition  of  an  infant  of  the  age 
of  fourteen  years  or  upwards ;  except  that  the  surrogate  must 
nominate,  as  well  as  appoint,  the  temporary  guardian. 


^  2828*  The  term  of  office  of  a  gnardian,  appointed  as 
prescribed  in  the  last  section,  expires  when  the  iid^ant  attains 
the  age  of  fourteen  years.  But  after  the  infant  attains  that 
age,  the  person  so  appointed  continues  to  retain  all  the 
powers  and  authority,  and  is  subject  to  all  the  duties  and 
liabilities,  of  a  guardian  of  the  \  erson,  or  of  the  property, 
or  both,  pursuant  to  his  letters  ;  until  his  successor  is  ap- 
pointed and  has  qualified,  or  until  his  letters  are  revoked, 
for  some  other  cause,  by  the  decree  of  the  surrogate's  court': 
and  his  sureties  are  responsible  accordingly. 


§  2829.  Where  a  general  gnardian  of  the  property  of 
an  infant  is  appointed,  as  prescribed  in  this  article,  the  sur- 
rc^ate  must  inquire  into  the  infant's  circumstances,  and 
must  ascertain  as  nearly  as  practicable,  the  valne  of  his 
personal  property,  and  of  the  rents  and  profits  of  his  real 
property. 


§2830.  [^m'd  1881,1892.]  Before  letters  of  guardianship  of 
an  infant's  property  are  issued  by  the  surrogate's  court,  the 
person  appointed  must,  besides  taking  an  official  oath,  as 
prescribed  bylaw,  execute  to  the  infant,  and  file  wiih  tlie  sur- 
rogate, his  bond,  with  at  least  two  sureties,  in  a  penalty 
fixed,  by  the  surrogate,  not  less  Ihan  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real 
property  ;  conditioned  that  the  guardian  will,  in  all  things, 
faithfully  discbarge  the  trust  reposed  in  him,  and  obey  all 
lawful  directions  of  the  surrogate  touching  the  trust,  and 
that  he  will,  in  all  respects,  render  a  just  and  true  account  of 
all  money  and  other  property  received  by  him,  and  of  |the 
application  thereof,  and  of  his  guardianship,  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jurisdiction.    But 
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the  Bnrrogate  may,  in  his  discretion,  limit  the  amonnt  of  the 
bond  to  not  less  than  twice  the  value  of  the  peisonal  prc^ 
eity,  and  of  the  rents  and  profits  of  the  real  property  for  the 
terai  of  three  years.  Bat  in  case  where  it  appears  to  be  im- 
practicable to  give  a  bond  sufficient  to  cover  the  whole 
amount  of  the  infant's  personal  property,  the  surrogate  ma^, 
in  his  **  direction,"  (sic)  accept  security,  to  be  approved  by 
the  surrogate,  not  less  than  twicA  ihe  amount  of  the  particu- 
lar portion  of  the  infant's  property  which  the  guardian  will 
be  authorizei  under  the  letters  to  receive  ;  and  issue  letters 
thereon  limited  to  ihe  receiving  and  administering  only  such 
personal  property  for  which  double  the  security  has  been 
given,  and  restraining  the  guardian  from  receiving  any  other 
personal  property  of  the  iofant  until  the  further  order  of  the 
surrogate  on  additional  further  satisfactory  security. 


§  2831.  Before  letters  of  guardianship  of  an  infant's  per- 
son are  issued  by  the  surrogate's  court,  the  person  appointed 
must  take  the  official  oath,  as  prescribed  by  law.  The  sar- 
rogate  may  also  require  him  to  execute  to  Ihe  infant  a  bond, 
in  a  penalty  fixed  by  the  surrogate,  and  with  or  without  sure- 
ties, as  to  the  surrogate  seems  proper ;  conditioned,  that  the 
guardian  will  in  all  things  faithfully  discharge  ,the  trust  re- 
posed in  him,  and  duly  aciount  for  all  money  and  other 
property  which  may  come  to  his  hands,  as  directed  by  the 
surrogate's  court. 


6  Redf.  116.  §  2832.  In  either  of  the  following  cases,  the  ward,  or 
any  relative  or  other  person  in  his  behalf,  or  the  surety  of 
a  guardian,  may,  at  a'-y  time,  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth  the 
facts,  and  praying  for  a  decree,  revoking  letters  of  guardian- 
ship, either  of  the  person,  or  of  the  property,  or  lK>th  ;  and 
that  the  guardian  complained  of  may  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made. 

2  Bern.  439.  1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for 
any  reason,  incompetent  to  fulfill  his  trust 

2.  Where,  by  reason  of  his  havingiWasted  or  impropeily 
Applied  the  money  or  othrr  property  in  his  charge,  or  in- 
vested money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  managed  or  injured  the  real  or  personal  pro|t- 
erty  of  the  ward,  or  by  reason  of  other  misconduct  in  the  ex- 
ecution of  his  office,  or  his  dishonesty,  drunkenness,  im- 
providence, or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  office. 


^ 
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3.  Where  he  has  wilfu'ly  reftised,  or,  withoat  good 
cause,  neglected,  to  obey  any  lawful  divectioQ  of  the  sur- 
rogate, oontained  in  a  decree  or  an  order ;  or  any  proyision 
of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained  by  a   ^  l>em.  394. 
false  suggestion  of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the   2  Dem.  439. 
State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  in-   JL^i,^;.?*!**- 
fant's  welfare  will  be  promoted  by  the  appointment  of  an-   ^c^"'»y) 
other  guardian. 


§  2SS3.  Upon  the  presentation  of  a  petition,  as  pre-  21 N.  T. 
scribed  in  the  J ast  section,  the  surrogttte  must  inquire  into  ®***®^' 
fhe  matter ;  and,  for  that  purpose,  he  may  issue  a  subi  oeua' 
to  anv  person,  requiring  him  to  attend  and  testify  in  the 
premises.  If  the  Hnrrogate  is  satisfied  that  there  is  probable 
cause  to  believe,  tliat  the  allegations  of  tbe  petition  are 
tru£,  he  must  issue  a  citation  to  the  guai'dian  complained 
of ;  and,  upon  the  return  thereof,  if  the  material  allega- 
tions of  the  petition  are  established,  he  niustmake  a  decree, 
revoking  the  guardian's  letters  accordingly ;  except  that, 
where  the  case  is  within  subdivision  tbird  or  fourth  of  the 
last  section,  he  must  dismiss  tbe  proceedings,  under  the  like 
circumstances  and  upon  the  like  term?,  as  prescribed  in 
sections  two  thouf>and  six  hundred  and  eighty-six  and  two 
thousand  six  hundred  and  eighty-seven  of  this  act,  where  a 
similar  complaint  is  made  against  an  executor  or  adminis- 
trator. 


ff  2834*  Upon  issuing  a  citation  as  prescribed  in  the  last 
section,  the  surrogate  may,  in  his  discretion,  make  on  order 
suspending  the  guardian,  wholly  or  partly,  from  tbe  ex- 
ercise of  his  powers  and  authority,  during  the  pendency  of 
the  special  proceeding.  A  certified  copy  of  an  order  so 
made  must  accompany  the  citation,  and  be  served  there- 
with; but,  from  the  time  when  it  is  made,  the  order  is 
binding  upon  the  guardian  and  up(  n  uU  other  persons, 
without  service  thereof,  subject  to  the  exceptions  and  limit- 
ations prescribed  in  sections  two  thousand  six  hundred  and 
three  and  two  thousand  six  hundred  and  four  of  this  act, 
with  zeiBpeot  to  a  decree  revoking  letters. 


§  2885*  A  guardian,  appointed  as  preadribed  in  thitt  (itl«, 
ma^,  at  any  time,  present  td  the  surrogate's  court  a  wiitUn 
petition,  duljr  Tcrified,  setting  forth  the  facts  upon  ^rfaidi 
the  application  is  founded,  and  piaying  that  his  account  may 
be  JQ  iicially  settled ;  that  a  decree  may  thereupon  be  made, 
rev  king  his  letters,,  and  discharging  nim  accordingly ;  and 
that  thei  "Wtktd  niay  bi  cited  to  show  cause  why  such  a  de- 
cree should  not  be  made.  The  surrogate  may,  in 
iiis  discretion,  entertain  or  decline  to  entertain  the  appli- 
cation! 


§  2Sd6*  Ji  the  surrogate  entertains  an  application,  made 
as  ^irescribed  in  the  last  section,  he  must  issue  a  citation, 
as  prnyed  for  in  the  petition;  and  he  may  hIso  require  notice 
of  the  application  to  be  given  to  such  other  peruitns,  and  in 
such  a  m  inner,  as  he  deems  proper.  Upon  the  return  of  the 
citation,  a  ^uurdian  ad  litem  for  the  want  must  be  appoint<>d; 
and  the  surrogate  may  also,  in  his  discretion,  allow  any  per- 
son to  appear  and  contest  the  application,  in  the  interest  of 
the  ward.  Upon  the  hearing,  the  surrogate  must  first  de- 
termine whetner  sufficient  reasons  exist  for  granting  the 
prtiyer  of  the  petition.  If  he  determini  s  that  they  eziiit,  and 
that  the  interests  of  the  ward  will  not  be  prf  judice<l  by  the 
resignation  of  the  guardian,  the  surroga'e  must  make  an 
order  accordingly,  and  allowing  the  petitioner  to  account, 
for  the  purpose  of  being  discharged.  Upon  his  fully  account- 
ing, and  paying  all  money  which  is  found  to  be  due  from  him 
to  the  ward,  and  delivering  all  books,  papers,  and  other 
property  of  the  ward  in  his  hands,  either  into  the  surrogate's 
eoart,  or  in  such  a  mann*  r  as  the  surrogate  directs,  a  decree 
may  be  made,  revoking  the  petitioner's  letters,  anddiachazg- 
ing  him  accordingly. 


• 

§  2837«  Notwithstanding  the  discharge  of  a  guardian, 
as  prt  scribed  in  tbe  last  section,  his  successor  or  the  ward 
may  compel  a  judicial  settlement  of  his  account,  aa  pie- 
scribed  in  article  second  of  this  title,  in  the  same  mnnner 
and  with  like  eif  ect,  ns  if  the  decree  discharging  him  had  not 
been  made.  With  respect  to  all  matters  ooitnected  with  his 
trust,  his  sureties  continue  to  be  liable,  until  bis  account  is 
judicially  settled  accordingly. 


a i>em. 4.  §  28siS.    Mm'dldSd,  1892.]  Where  aninfant  who leadca 

without  the  State  and  within  the  United  States,  is  entitled 
to  property  within  the  state,  or  to  maintain  an  action  in 


any  coart  thereof,  a  geueral  gQardian  of  his  property,  who  ^j{ ^^H  %%^ 
hns  been  appointed  by  a  conrt  of  competent  jurisdtictioD, 
within  the  State  or  Territory  where  the  ward  reeides,  and  has 
there  given  security  in  at  least  twice  the  ynlne  of  the  per- 
Boual  property,  and  of  the  rents  and  profits  of  the  real  prop- 
erty of  the  ward,  may  present,  to  the  surrogate's  court  hay- 
ing juri^) diction,  a  written  petition  duly  verified,  setting 
forth  the  facts,  and  praying  for  ancillary  letters  of  gaardinu- 
ship  accordingly.  The  petition  must  be  Accompanied  with 
exemplified  copies  of  the  record  and  other  papers,  showing 
that  he  has  been  so  appointed,  and  has  given  the  security 
required  in  this  section,  which  must  bo  authenticfited  in  the 
mode  prescribed  in  articl::  seven  of  title  three  of  this  chap- 
ter, for  the  authentication  of  records  and  papers  upon  an  ap- 
plication for  ancillary  letters  testamentary,  or  ancillary  let- 
ters of  administration. 

2.  Where  an  infant,  who  resi<1es  without  the  State  and 
within  a  foreign  country,  is  entitled  to  personal  property 
within  the  State,  or  to  maintain  an  action,  or  special  pro- 
ceeding in  any  court  thereof  respecting  such  personal  prop- 
erty, a  &[eneral  guardian  of  his  pr(»{.erty,  authorized  as  to  i«ot 
such  within  the  foreign  country  where  the  ward  resides,  may 
apply  to  the  surrogate's  court  of  the  c  )unty  wh^^re  such  per- 
sonal property  or  any  part  then  of  is  situated,  for  ancillary 
lettern  Of  guardianship  on  the  personal  est»te  of  such  infant, 
and  the  person  so  authorized  must  present  to  the  suirogate*s 
conrt  having  jurisiliction,  a  writttn  petition,  duly  veiified, 
setting  fortti  the  facts  and  praying  for  ancillary  letters  of 
guardianship  on  the  personal  estate  of  such  infanL  The  pe- 
tition must  be  accompanied  with  the  exemplified  copies  of 
the  records  and  other  papers  showing  the  appointment  of 
gnch  foreign  guardian  or  where  such  foreign  guardian  has  not 
been  appointed  by  any  court  with  other  proof  of  his  au- 
thority to  act  as  such  guardian  within  such  foreign  country, 
and  also  with  proof  that,  pursuant  to  the  laws  of  such 
foreign  country,  such  foreign  guardian  is  entitled  to  the 
possession  of  the  ward's  personal  estate.  Exemplified  copies 
of  the  records,  where  used  pursuant  to  this  section,  must  be 
authenticated  in  the  manner  required  pursuant  to  subdivision 
one  of  this  section. 


§  2889.  [AvrCd  1892  ]  Where  the  surrogate  is  satisfied 
upon  the  papers  presented,  as  presciibed  in  the  last  section, 
thiit  the  case  is  within  that  section,  and  that  it  will  be  for 
the  ward's  interest  that  ancillary  letteis  of  guardianship 
should  be  issued  to  the  petitioner,  he  may  make  a  decree 
granting  ancillary  letters  accordingly.     Such  a  decree  may 
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be  made  without  a  oitatioo,  or  the  stLrrogate  may  cite  snch 
persons  as  he  thinks  proper  to  show  cnnse  why  the  pr.ijer 
of  the  petition  shou'd  not  be  granted,  iiut  before  the  an- 
cillHry  letters  are  issued,  the  surrogate  must  inquire  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State  ;  and  if  so,  he  must  require  payment  thereof. 
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§  8840.  [Am*d  1889.]  Ancillary  letters  of  guardinnship 
are  issued  as  prescribed  in  the  last  section,  without  security 
and  without  an  oath  of  office.  If  issued  in  a  case  provided 
for  in  subdivision  one,  *  of  section  twenty-eight  hundred 
and  thirty-eight,  they  authorize  the  person  to  whom  Uiey 
are  issued  to  demand  and  receive  the  personal  property,  ana 
the  rents  and  profits  of  the  real  property  of  the  ward,  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  prop- 
erty appointed  as  prescribed  in  this  article ;  to  remove 
them  from  the  State  ;  and  to  maintain  or  defend  any  action 
or  special  proceeding  in  the  ward's  behalf.  If  issued  in  a 
case  provided  for  in  subdivision  two,  of  section  twenty-eight 
hundred  and  thirty-eight,  such  ancillary  letters  of  guud- 
ianship  authorize  the  person  to  whom  they  are  issued,  to  de- 
mand and  receive  the  personal  estate  of  the  ward,  and  to  dis- 
I)ose  of  it  in  like  manner  as  a  guardian  of  property  apr  ointed 
as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  personal 
estate  in  the  ward's  behalf.  But  in  neither  case  do  such 
letters  authorize  such  ancillary  guardian  to  receive  from  a 
resident,  guardian,,  executor,  or  administrator,  or  from  a 
testamentary  trustee,  subject  to  the  jurisdiction  of  a  surro- 
gate's court,  money  or  other  property  belonging  to  the 
ward«  in  a  case  where  letters  have  been  issuea  to  a  guard- 
ian of  the  infant's  property,  from  a  surrogate's  court  of  a 
county  within  the  Stale,  upon  an  allegation  that  the  infant 
was  a  resident  of  that  county,  except  by  the  special  direc- 
tion, made  upon  good  cause  shown,  of  the  surrogate's  court 
from  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  have  been  duly  revoked. 

§  8841.  The  last  section  applies  to  letters  granted,  be- 
fore this  chapter  takes  effect,  by  a  surrogate's  court  of  the 
State,  to  a  guardian  appointed  by  a  court  of  another  State, 
or  a  territory  of  the  United  States,  upon  presentation  of  an 
exemplified  transcript  of  the  record  of  his  appointment. 

ARTICLE  SECOND. 

supebyision  and  control  of  a  general  guardian. 
Settlement  op  his  Accounts. 


{  2842.  Gnaidian  to  file  annual 
inventory  and  account. 
2848.  Affidayit  to  be  annexed 
thereto. 

2844.  Annual    examination    of 

guardian's  accounts. 

2845.  Proceedings,    when     ac- 

count defective,  etc. 

2846.  Sarrogate  may  direct  as  to 

infant's  maintenance. 


S  2847.  VThen  Judicial  settlement 
of  guardian's  account 
compelled. 

2848.  Id.  ;  as    to  guardian  of 

person. 

2849.  Wnen  guardian  may  com- 

pel judicial  settlement. 
2860.  Citation ;        proceedings 
thereupon. 


*  So  in  originaL 
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^  8848«  A  general  guardian  of  an  infant's  property,  ap- 
pomted  by  a  surrogate's  court,  must,  in  the  month  ot 
January  of  each  year,  as  long  as  any  of  the  infant's  prop- 
erty, or  of  the  proceeds  thereof,  remains  under  his  con- 
trol, file  in  the  surrogate's  court  the  following  papers : 

1.  An  inventory,  containing  a  full  and  true  statement 
and  description  of  each  article  or  item  of  personal  propoty 
of  his  ward,  received  by  him,  since  his  appointment,  or 
since  the  filing  of  the  last  annual  inventory,  as  the  case  re- 
quires ;  the  value  of  each  article  or  item  so  received  ;  a  list 
of  the  articles  or  items,  remaining  in  his  hands ;  a  statement 
of  the  manner  in  which  he  has  disposed  of  each  article  or 
item,  not  remaining  in  his  hands ;  and  a  full  description  of 
the  amount  and  nature  of  each  investment  of  money,  made 
by  him* 

2.  A  full  and  true  account,  in  form  of  debtor  and 
creditor,  of  all  his  receipts  and  disbursements  of  money, 
during  Uie  preceding  year ;  in  which  he  must  charge  him- 
self with  any  balance  remaining  in  his  hands,  when  the 
last  account  was  rendered,  and  must  distinctly  state  the 
amount  of  the  balance  remaining  in  his  hands,  at  the  con- 
clusion of  the  year,  to  be  charg^  to  him  in  the  next  year's 
account. 

§  8848.  With  the  inventory  and  account,  filed  as  pre- 
scribed in  the  last  section,  must  be  filed  an  affidavit,  which 
must  be  made  by  the  guardian,  uhless,  for  good  cause 
shown  in  the  affidavit,  the  surrogate  permits  the  same  to  be 
made  by  an  agent  or  attorney,  who  is  cognizant  of  the  facts. 
The  affidavit  must  state,  in  substance,  that  the  inventory 
and  account  contain,  to  the  best  of  the  affiant's  knowledge 
and  belief,  a  full  and  true  statement  of  all  the  guardian's 
receipts  and  disbursements,  on  account  of  the  ward ;  and 
of  all  money  and  other  personal  property  of  the  ward, 
which  have  come  to  the  hands  of  the  guardian,  or  have 
been  received  by  any  other  person  by  his  order  or  authm^, 
or  for  his  use,  since  his  appointment,  or  since  the  filing  of 
the  last  annual  inventory  and  account,  as  the  case  requires ; 
and  of  the  value  of  all  such  property ;  together  with  a  full 
and  true  statement  and  account  of  the  manner,  in  which 
he  has  disposed  of  the  same,  and  of  all  the  property  le- 
malning  in  his  hands,  at  the  time  of  filing  the  inventory 
and  account ;  and  a  full  and  true  description  of  the 
amount,  and  nature  of  each  investment  made  by  him, 
since  his  appointment,  or  since  the  filing  of  the  last  annual 
inventory,  and  account,  as  the  case  requires  ;  and  that  he 
does  not  know  of  any  error  or  omission  in  the  inventoiy 
or  account,  to  the  prejudice  of  the  ward.  The  surrogate 
must  annex  a  copy  of  this  and  the  last  section,  to  all  letters 
of  guardianship  of  the  property  of  an  infant  issued  from 
his  court 

$  law.  Con-       §  8844.  [Am'd  1881.]  In  the  month  of  February  of  each 
8ol.  Act        year  and  thereafter  until  completed,  the  surrogate  must. 


^tt; 
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for  the  purposes  specified  in  the  next  section,  examine  or 
cause  to  be  examined,  under  his  direction,  all  inventories 
and  accounts  of  guardians  filed  since  the  first  day  of  Feb- 
ruary of  the  preceding  year.  The  examination  may  be 
made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
Bpecially  appointed  by  the  surrogate  to  make  it,  who  must, 
before  he  enters  upon  the  examination,  subscribe  and  take 
before  the  surrogate,  and  file  with  the  clerk  of  the  surro- 
gate's court,  an  oath  faithfulfy  to  execute  his  duties,  and 
to  make  a  true  report  to  the  surrogate.  Where  the  surrogate 
seasonably  certifies  in  writing  to  the  board  of  supervisors, 
or  in  the  county  of  New  York,  to  the  board  of  aldermen, 
that  the  examination  required  by  this  action  cannot  be 
made  by  him,  or  by  the  clerk  of  the  surrogate's  court,  or 
by  any  clerk,  employed  in  his  office  and  paid  by  the  coimty, 
the  board  must  provide  for  the  compensation  of  a  suitable 
person  to  make  the  examination. 

§  2845.  If  it  appears  to  the  surrogate,  upon  an  exami- 
nation made  as  prescribed  in  the  last  section,  that  a  general 
f;uardianof  an  infant's  property,  appointed  by  letters  issued 
rom  his  court,  has  omitted  to  file  his  annual  inventory  or 
account,  or  the  affidavit  relating  thereto,  as  prescribed  in 
the  last  section  but  one  ;  or  if  the  surrogate  is  of  the  opinion, 
that  the  interest  of  the  ward  requires  that  the  guardian 
should  render  a  more  full  or  satisfactory  inventory  or  ac- 
count ;  the  surrogate  must  make  an  order,  requiring  the 
guardian  to  supply  the  deficiency,  and  also,  in  his  discretion, 
requiring  the  guardian  personally  to  pay  the  expense  of 
serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  it  is 
made ;  or  where  the  surrogate  has  reason  to  believe  that 
sufficient  cause  exists  for  the  guardian's  removal,  the  surro- 
gate may,  in  his  discretion,  appoint  a  fit  and  proper  person 
special  guardian  of  the  ward,  for  the  purpose  of  filing  a 
petition  in  his  behalf,  for  the  removal  of  the  guardian, 
and  prosecuting  the  necessary  proceedings  for  that  pur 
pose. 

g  8846.  Upon  the  petition  of  the  general  guardian  of  an 
infant's  person  or  property ;  or  of  the  infant ;  or  of  any 
relative  or  other  person  in  his  behalf ;  th^3  surrogate,  upon 
notice  to  such  persons,  if  any,  as  he  thinks  proper  to  notify 
may  make  an  order,  directing  the  application,  by  the 
guardian  of  the  infant's  property,  to  the  support  and  educa- 
tion of  the  infant,  of  such  a  sum  as  to  the  surrogate  seems 
proper,  out  of  the  income  of  the  infant's  property ;  or, 
where  the  income  is  inadequate  for  that  purpose,  out  of  the 
principaL 

§  8847.  lAm*d  1S90.]  A  wiitten  petition,  duly  verified, 
praying  for  the  judicial  settlement  of  the  account  of  a 
general  guardian  of  an  infant's  property,  and  that  he  may 
be  cited  to  attend  the  settlement  thereof,  may  be  presented 
to  the  surrogate's  court,  in  either  of  the  following  cas^s* 
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1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has 
died. 

8.  By  the  guardian's  successor,  including  a  guardian 
appointed  after  the  reversal  of  a  decree,  appointing  the  per- 
son so  required  to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose 
letters  have  been  revoked ;  or  by  the  leg^  representative 
of  such  surety.  Citation  under  this  subdivision  must  be 
directed  to  both  the  guardian  and  the  ward. 

§  8848.  [Am'd  1881.]  A  petition,  for  the  judicial  settle- 
ment of  the  account  of  a  general  ^ardian  of  an  infant's 
person,  may  be  presented,  as  prescnbcd  in  the  last  section, 
or  by  the  genend  guardian  of  the  infant's  prof)erty  ;  but 
upon  the  presentation  thereof,  proof  must  be  made,  to  the 
surrogate's  satisfaction,  that  the  guardian  so  required  to 
accoimt  has  received  money  or  property  of  the  ward,  for 
which  he  has  not  accounted ;  or  which  he  has  not  paid  or 
delivered  to  the  general  guardian  of  the  infant's  propertv ; 
and  a  guardian  of  the  estate  only  of  a  miner  shall  be,  for 
the  purposes  of  this  chapter,  deemed  a  general  guardian. 

§  284-a.  iAm'd  1893.] 

A  guardian  may  present  to  the  surrogate's  court  a 
written  petition,  duly  verified,  praying  for  a  judicial  Fettle- 
meotofhis  account  and  a  discharge  froiu  his  duties  and 
liabilitits,  in  any  case  where  a  petition  for  a  judicial  settle- 
ment of  his  account  may  be  prsrsented  by  auy  other  person 
as  pr  scribed  in  either  of  the  last  two  sections.  The  petition 
must  pray  that  the  person  who  might  have  so  presented  a 
petitioQ,  and  also  the  sureties  in  his  official  bond  of  such 
guardian  c^r  the  legal  representatives  of  such  surety  may  be 
cited  to  attend  the  settlement. 

§  8850.  [Am'd  1882, 1887.]  Upon  the  presentation  of  a 
petition,  as  prescribed  in  either  of  the  last  three  sections, 
the  surrogate  must  issue  a  citation  accordingly.  Section 
two  thousand  seven  hundred  and  twenty-seven,  sections  two 
thousand  seven  hundred  and  thirty-tnree  to  two  thousand 
seven  hundred  and  thirty-seven,  both  inclusive,  ani 
sections  two  thousand  seven  hundred  and  forty-one  and  two 
thousand  seven  hundred  and  forty-four  of  this  act,  apply 
to  a  guardian  accounting  as  prescribed  in  this  article,  and 
regulate  the  proceedings  upon  such  an  accounting.  The 
accounting  party  must  annex  to  every  account  produced 
and  filed  by  him  an  affidavit,  in  the  form  prescribed  in  this 
article  for  the  affidavit  to  be  annexed  by  him  to  his  annual 
inventory  and  account.  A  guardian  designated  in  th?s 
title  is  entitled  to  the  same  compensation  as  an  executor  or 
administrator. 

ARTICLE  THIRD. 
Guardians  appointed  by  WrLL  or  Dbbd. 

2  285L  Will  or  deei   containing  $  2852.  Testamentarj    suaixlian  ; 

appointment     to     be  qaalificatioa,      letten, 

proved,   etc.,    and    re-  etc. 

Pprded.  8868b  When  Becorttr   reqiiii«4 
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from  snardian  ap-  §  28G7.  Effect  of  decree. 

iiointea  b;r  will  or  deeo.  S858.  Removal  of  gaaidian  ap- 

I  !^64.  What  security  to  be  given.  pointed  by  will  or  deea . 

2866.  Inventory    and    inter-  2850.  Besi^n^tion  of  sach  a 

mediate  account  may  be  guardian . 

required.  2860.  Appointment   of  succes- 

2866.  When  Burrojgate  may  com-  Bor. 

pel  Jndic&l  settlement 

of  account. 

§  8851.  A  person  shall  not  exercise,  within  the  State,  any  S  Dem.  4. 
power  or  authority,  as  guardian  of  the  person  or  property  ?5j^®'^*  ^* 
of  an  infant,  by  virtue  of  an  appointment  contained  in  the 
will  of  the  infant's  father  or  mother,  being  a  resident  of 
the  State,  and  dying  after  this  chapter  takes  effect,  unless 
the  will  has  been  duly  admitted  to  probate,  and  recorded 
in  the  proper  surrogate's  court,  and  letters  of  guardianship 
have  been  issued  tg  him  thereupon ;  or  by  virtue  of  an  ap- 
pointment contained  in  a  deed  of  the  infant's  father  or 
mother,  being  a  resident  of  the  State,  executed  after  this 
chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded, 
and  has  been  recorded  in  the  office  for  recording  deeds  fn 
the  county,  in  which  the  person  making  the  appointment 
resided,  at  the  time  of  the  execution  thereof.  Where 
a  deed  containing  such  an  appointment  is  not  re- 
corded, within  three  months  after  the  death  of  the  grantor, 
the  person  appointed  is  presumed  to  have  renounced  the 
appointment ;  and  if  a  guardian  is  afterwards  duly  ap- 
pointed by  a  surrogate's  court,  the  presumption  is  conclu- 
sive. 

§  2862.  Where  a  will,  containing  the  appointment  of  6  Bedf.  60i. 
a  guardian,  is  admitted  to  probate,  the  person  appointed  liS^^*  ^^' 
guardian  must,  within  thirty  days  thereafter,  qualify  as  ' 
prescribed  in  section  two  thousana  five  hundred  and  ninety- 
four  of  this  act ;  otherwise  he  is  deemed  to  have  renounced 
the  appointment.  But  the  surrogate  ma^  extend  the  time 
so  to  qualify,  upon  good  cause  shown,  K)r  not  more  than 
three  months.  And  any  person  interested  in  the  estate  may, 
before  letters  of  guardianship  are  issued,  file  an  affidavit 
setting  forth  with  respect  to  the  guardian,  so  appointed, 
any  fact  which  is  made  by  law  an  objection  to  the  issuing 
of  letters  testamentary  to  an  executor.  Sections  two  thou- 
sand six  hundred  and  thirty-six  to  two  thousand  six  hundred 
and  thirty-eight  of  this  act,  both  inclusive,  apply  to  such  an 
affidavit  and  to  the  proceedings  thereupon.  A  person  ap- 
pointed guardian  by  will  may,  at  any  time  before  he  quali- 
fies, renounce  the  appointment  by  a  written  Instrument, 
under  his  hand,  filed  in  the  suiTogate's  office. 

§  8858.  Where  a  guardian  of  an  infant's  person  or  prop- 
erty has  been  appointed  by  will  or  by  deed,  the  infant,  or 
-my  relative  or  other  person  in  his  behalf,  may  present,  to 
the  surrogate's  court  in  which  the  will  was  admitted  to  pro- 
hate  ;  or  to  the  surrogate's  court  of  the  county  in  which  the 
deed  was  recorded ;  a  written  petition,  duly  verified,  setting 
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forth,  either  upon  his  knowledge,  or  upon  his  information 
and  belief,  any  fuot,  respecting  the  guardian,  the  existence 
of  which,  if  it  wan  iuterposeil  as  an  objection  to  granting 
'letters  testamentary  to  a  person  named  as  execntor  in  a  will, 
would  ma!  e  it  nt  cessary  for  such  a  person  to  give  a  bond, 
in  order  to  entitle  himse'f  to  let.ers  ;  and  praying  f  r  a  de- 
cree, requiring  the  guardian  to  give  security  for  the  per- 
formnnce  of  his  trust ;  and  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the 
presentation  of  such  n  petiiion,  and  proof  of  the facti  therein 
alljge],  to  the  s  itisfaction  of  the  surrogate,  he  must  issue  a 
citation  acoordiogly.  Upon  the  return  of  the  citation,  a 
decree  requiring  the  guardian  to  give  security  may  be  made, 
in  tUe  discretion  of  the  surrogate,  in  a  case  where  a  person 
80  named  as  executor,  can  entitle  himself  to  letters  testa- 
meutary  only  by  giving  a  bond  ;  but  not  orherwise. 

§2854.  Thesecaiity  to  be  given,  as  preticribed  in  the 
lasUtwo  sections,  must  i^e  a  bond  to  the  same  effect,  and  in 
the  same  form,  us  the  bond  of  n  general  guardian,  appointed 
by  the  surrogate's  court.  Each  provision  of  this  chapter, 
applicable  to  the  bond  <  f  such  a  guardian,  and  to  the  rights, 
duties,  and  liabilities  of  the  parlies  theieto,  or  any  of  thero, 
including  the  release  of  the  sureMes,  and  the  giving  of  a 
new  b  ind;  applies  to  the  bond  so  given,  and  the  parties 
thereto. 
O/wX.  \^^i.-  §  2855.  Upon  the  petitii>n  of  the  ward,  or  of  any  relative 
"  or  other  person  in  his  behalf,  the  surrogate's  court  having 
jurisdiction  to  require  security,  as  prescribed  in  the  lant 
three  sectiois,  may,  at  any  time,  in  tbe  discretion  of  the 
8urro$;ate,  make  an  order,  requiring  a  guardian,  appointed 
by  will  or  by  deed,  to  render  and  file  an  inventory  and  ac- 
count, in  the  same  form,  and  verified  in  the  same  manner  as 
the  inventory  and  account  required ,  to  be  filed  annually  by 
a  guardian  appointed  by  a  surrogate's  courts  as  pr.  sciibed  in 
article  second  of  this  title.  The  order  may  also  require  such 
an  inveutoiy  and  account  to  be  filed,  in  the  month  of  Jannaiy 
of  each  year  thereafter.  Sectioos  two  thousand,  eif;ht  hun- 
dred and  foit^-two  to  two  thousand  e<ght  hui  dred  and 
forty-five  of  this  act,  both  inclusive,  apply  to  such  an  in- 
ventory and  account,  and  to  the  filing  thereof,  as  if  the 
guardian  had  been  appointed  by  the  surrogate's  court. 

§28o6.  [Am'dlSdh]  The  sun  ogate's  court  having  juris- 
diction to  require  security  may  compel  a  judicial  settiemeiit 
of  the  account  of  a  guardian  ai 'pointed  by  Mill  or  by  deed, 
in  any  case  where  it  may  compel  a  judicial  settlement  <  f 
the  account  of  a  general  guardian  ;  and  the  proceedings  to 
procure  su<  h  a  settlement  are  the  same  as  if  the  guardian  so 
appointed  by  will  or  by  deed  had  been  a  general  guardian.  A 
guardiau  appointed  by  will  or  by  deed  may  present  to  the 
surrogate's  court  a  writt^  n  petition,  duly  verified,  praying 
for  a  judicial  settlement  of  his  account,  and  ailischarge  from 
his  duties  and  liabilities,  in  any  case  where  a  petition  for  a 
judicial  settlement  of  his  account  may  be  prtsented  by  any 
o.her  person  as  prescribed  in  this  article.  The  petition 
must  pray  that  the  person  who  might  have  so  presented  a 
petition  may  be  cite. I  to  attend  the  settlement.  Upon  the 
presentation  of  such  petition  ^^o  snztQgs    =  most  Issue  a  cita* 
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tion  aceordingly.  Sections  twenty-seyen  hnndred  and 
thirty-three  tu  twenty-seven  huudrtd  aud  thirty -seven,  both 
inclusive,  and  sections  twenty-seven  liundred  and  forty-one 
and  twenty  seven  hundred  and  lorty-four  of  this  act  apply 
to  a  gaar.ian  accounting  as  prescribed  in  this  article,  and 
regulate  the  proceedings  upon  snch  an  accounting.  A  guard- 
ian desiguated  in  this  title  is  entitled  to  the  same  compensa- 
tion as  a  genei  al  guardian. 

§  2857.  A  decree,  made  upon  a  judicial  settlement  of  the 
account  of  a  guardian  appointed  by  will  or  by  deed,  as  pre- 
scribed in  this  article,  or  the  jnc^meut  rendered  upon  appeal 
from  such  dtcree,  has  the  same  force  as  a  judgment  of  the 
supreme  court  to  the  same  eifect. 

§  2858*  Upon  the  petition  of  the  waril,  or  of  any  nlative 
or  other  person  in  his  behalf,  the  surrogate's  court,  having 
juris  'iction  to  require  security  from  a  guardian  appointed 
by  will  or  by  deed,  may  remove  such  a  guardian,  in  any 
case  where  a  testamentary  trustee  may  be  removed,  as  pre- 
scribed in  title  sixth  of  this  chapter ;  and  the  proceedings 
upon  such  a  petition  are  the  same,  as  prescrioed  iu  that 
tiile  for  the  removal  of  a  testamentary  trustee.  Where  a 
citation  is  issued,  upon  a  petition  for  the  removal  of  such  a 
guarJian,  he  may  be  suspended  from  the  exercise  of  his 
powers  and  authority,  as  if  he  had  been  appoiotid  by  the 
surrogate's  court. 

§  2859.  A  guardian  appointed  by  will  or  by  deed,  mny 
be  allowed  to  resign  his  trust,  by  the  surrogate's  court,  hnv- 
ing  jurisdiction  to  require  security  from  him.  The  pro- 
ceedings for  that  purpose,  and  tlie  effect  of  a  decree  made 
thereupon,  are  the  same,  as  where  a  guardian  appointed  by 
the  surrogate's  court  presents  a  petition,  praying  that  his  let- 
ters may  be  revoked,  as  prescribed  in  article  first  of  this  title. 

§  28^*  Where  a  sole  guardian,  appointed  by  will  (>r  by 
deed,  has  been,  by  the  decree  of  the  surrogate's  court,  re- 
moved or  allowed  to  resign,  a  successor  may  be  appointed 
by  the  same  court,  With  the  effect  prescribed  in  section  two 
thousand  six  hundred  and  five  of  this  act ;  unless  such  an 
appointmeut  would  contraveue  the  express  terms  cf  the  will 
or  deed. 

CHAPTER  XIX. 

COURTS  OF  JUSTICES  OF  THE   PEACE,    AND    PRO- 
CEEDINGS THEREIN. 

TITLE        I.-— JuBisDicnoN  and  oenebal  powbbs. 

TITLE      II. — Commencement  of  action  ;    appeakakce    of 

pasties;  PBOVIBIONAIj  bemedies. 

TITLE     III. — PLBiDivos;    Including  ccuntebclaims,  akd 

PBOCEBDINOS  UPON   ANSWER   OF  TITLE. 

TITLE     IV. — Pboceedings    between     tee     Joindeb     of 

ISSUE  AND  the  TBIAL. 

TITLE       V. — Tbial  and  its  incidents. 

TITLE     VI. — Judgment  ;  and  docketing  the  same. 

TITLE   VII.— ExBcuTIo^s. 

TITLE  VIII.— Appeals. 

TITLE     IX. -Costs. 

TITLE       X. — Action  ob   special    pboceedino,    bxlatino 

to  an  animal  STBATING  VPOV  '»'?""  -rrT^-r,--  .  y. 
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TITLE     XL — ^pROTisioNB    specially     reljlteno    to 

COURTS  OF  JUSTICES  OF  THS  FBACB  IB 
THE  CITY  OF  BROOKLYN. 

TITLB    yn. — Miscellaneous  Proyisions, 

TITLE  L 
Jurisdiction  and  general  powers. 


%  2861.  Justice's   jurifldiction 

must  be  epeciallj  con- 

f erred  by  law. 

S86S.  General  ciyil  jurisdiction. 

2868.  No  jurisdiction  in  certain 

8864.  Confession  of  judgment. 
2866.  Actions  by  and   against 

officers,   etc.;    and  by 

executors,  etc. 

2866.  Tavern  keepers  disqnali- 

iled. 

2867.  Members  of  legislature  not 

compelled  to  act 


S  2868.  Justices  to   hold  oomti; 
general  powers. 
2860.  In  what  town,  etc.,  c^tioa 
must  be  brought. 

2870.  Criminal  contempts. 

2871.  Id. ;  bow  punished. 
3872.  Offender  to  be  heard. 
2878.  Record  of  conviction. 

2874.  Requisites  of  commitmcaL 

2875.  Fine  to  be  paid  to  oveneer 

or  superintendent  of  the 
poor. 


$  1284,  Con       §  S861.  A  justice  of  the  peace  has  such  jurisdiction  in 
sol.  Act        civil  actions  and  special  proceedings,  as  is  speciallj  con- 
ferred upon  him  by  statute,  and  no  other. 


§  S86S.  Except  as  otherwise  prescribed  in  the  next  sec- 
tion, a  justice  of  the  peace  has  jurisdiction  of  the  following 
civil  actions  : 

1.  An  action  to  recover  damages  upon  or  for  breach  of 
a  contract,  express  or  implied,  other  than  a  promise  to 
marry,  where  the  sum  claimed  does  not  exceed  two  hundred 
dollars, 

2.  An  action  to  recover  damages  for  a  personal  injuiy,  or 
an  injury  to  property,  where  the  sum  claimed  does  not  ex- 
ceed two  hundred  dollars. 

8.  An  action  for  a  fine  or  penalty,  not  exceeding  two 
hundred  dollars. 

4.  An  action  upon  a  bond  .conditioned  for  the  payment 
of  money,  where  the  sum  claimed  to  be  due  does  not  ex- 
ceed two  hundred  dollars ;  the  judgment  to  be  rendered  for 
the  sum  actually  due.  Where  the  sum  secured  by  the  bond 
is  to  be  paid  in  instalments,  an  action  may  be  brought  for 
each  instalment,  as  it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice 
of  the  peace. 

6.  An  action  upon  a  judgment  rendered  in  a  court  of  a 
justice  of  the  peace,  or  in  a  district  court  of  the  city  of 
Ikew  York,  or  in  a  justices'  court  of  a  city,  being  a  conit 
not  of  record. 

7.  An  action  to  recover  one  or  more  chattels,  with  or 
without  damages  for  the  taking,  withholding,  or  detention 
thereof,  where  the  value  of  the  chattel,  or  of  all  the  chattels, 
as  stated  in  the  affidavit  made  on  the  part  of  the  plaintiff, 
does  not  exceed  two  hundred  dollars. 
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§  2868.  [Am'd  1882,  1895.]  But  a  justice  of  the  peace 
cannot  take  cognizance  of  a  civil  action,  in  either  of  the 
following  oases : 

1.  Where  the  people  of  the  state  are  a  pnrty,  except  for 
one  or  more  fines  or  penalties  not  exceeding  two  hundred 
dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as 
prescribed  in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  ctimiual  conyer- 
sation,  seduction,  or  malicious  prosecution,  or  where  it  is 
brought  under  sections  eighteen  hundred  and  thitty-seven, 
eightten  hundred  and  forty-three,  eighteen  hundred  and 
sixty-eigbt,  nineteen  hundred  and  two,  or  nineteen  hundred 
and  sixty-nine  of  this  act. 

4.  Where,  iu  a  matter  of  account,  the  sum  total  of  the  ac- 
connts  of  both  parties,  proved  to  the  satisfaction  of  the  j  ns- 
Uce,  exceeds  four  hundred  dollars.  * 

5.  [Am*d  1895,  amendment  to  take  effect  September  1, 1895.1 
Where  the  action  is  brought  against  an  executor  or  adminis- 
trator PS  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  by  him. 

§  2864«  A  justice  of  the  peace  has  also  jurisdiction  to 
render  judgment,  upon  the  confession  of  a  defendant,  as 
prescribed  in  title  sixth  of  this  chapter,  where  the  sum  con- 
fessed does  not  exceed  five  hundred  dollars. 

§  2805.  [Am'd  1882.]  An  action,  cognizable  by  a  justice 
of  the  peace,  may  be  brought  by  or  against  a  corporation  ; 
by  <r  against  a  natural  person  in  his  own  right;  by  or  against 
a  town  or  county  officer  m  his  official  character  ;  or  by  an 
executor,  administrator,  trustee  of  an  express  trust,  or  a  re- 
ceiver in  supplementary  proceedings. 

§  2866.  A  justice  of  the  peace,  who  is  an  innholder  or 
tavern  keeper  in  fact,  has  no  power  or  j  urisdiction  under  any 
provision  of  this  chapter ;  but  if  a  judgment  has  been  actu- 
ally rendered  by  him  before  he  became  so  disqualitied,  he 
may  give  a  transcript  thereof,  or  issue  execution  thereupon, 
or  satisfy  thi3  judgment,  .upon  payment  thereof. 

§  2867*  A  justice  of  the  peace,  who  is  a  member  of  the 
senate  or  assemi)iy,  i4  not  obliged  to  take  cognizance  of  a 
civil  action  or  special  proceeding;  but  he  may  take  cogni- 
zance thereof,  in  his  discretion. 

§  2S<>8*  A  justice  of  the  peace  must  hold,  within  his 
town  or  city,  a  court  for  the  trial  of  any  action  or  special 
proceeding,  of  which  he  has  jurisdiction,  brought  before 
him.  He  must  hear,  try,  and  determine  the  same,  according 
to  law  and  equity;  and  for  that  purpose,  where  special 
provision  is  not  otherwise  made  by  law,  the  court  is  vested 
with  all  the  necessary  powers  possessed  by  the  supreme 
court. 

§  2809.  lAm*d  1893,  1894,  1895.]  An  action  must  be 
brought  before  a  justice  of  a  town  or  city  wherein  one  of  the 
parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in 
the  Same  county,  except  in  one  of  the  tollowing  cases  : 

1.  Where  the  defendant  has  absconded  from  his  residence, 
it  may  be  brought  before  a  justice  of  the  town  or  city  in 
which  the  defendant,  or  a  portion  of  his  property,  is  at  the 
time  of  the  commencement  of  the  action. 


13  Abb.   TX, 

0.60. 

36  Hon.  17. 

29   Abb.  N. 
0.293. 


29Abb.N.O. 
293. 


13   Abb. 
G.  60 
2N.  Y. 
Supp.  736. 


N. 


139  N.Y.610. 


856  JUSTICES*  COURTS.  ^§  2870-^':il| 

1)6  Hun,  531.       2.     [Am^d  1896,  am*^ndm(ni  to  take  effect  September  1,  1891 
Wh  re  the  plaintiff  is  not  a  resident  of  the  county,  oi ' 
there  are  two  or  more  plaintiffs  when  all  are  non-residen 
thereof,  it  mast  be  brought  in  the  town  where  the  defendant 
resides  or  in  any  adjoining  town  thereto. 

3.  Where  the  defendant  is  a  non-resident  of  the  coanfy, 
it  may  be  brouglit  before  a  justice  of  the  town  or  c'ty,  in 
which  he  is  at  1  he  time  of  the  commenceujenl  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particn- 
lar  action  may  be  brought  before  a  justice  of  the  town,  city, 
county,  or  district, whf  re  an  offence  was  comn.itted,  or  wLew 
property  is  found.  A  defendant  designated  in  eection  tuo 
thousand  ei^^ht  hundred  and  seventy-nine,  section  two  thon- 
sand  ei>^ht  hundred  and  eighty,  or  section  two  thousand 
eight  hundred  and  eighty-one  of  this  act,  is  deemed,  for  the 
purposes  of  this  section,  a  resident  of  the  town  or  city  whexe 
the  person,  to  wliom  a  copy  of  the  summons  is  delivered, 
resides. 

5.  In  auy  town  adjoining  an  incorporated  city,  no  justice 
of  such  town  shall  have  jurisdiction  of  any  action  brought 
by  or  against  a  resident  of  Buch  adjoining  c  ty,  unless  at  le.  st 
one  of  the  parties  to  the  action  is  a  resident  of  such  town. 

26  Hun,  60  5 .  §  2870.  A  justice  of  the  peace  has  power  to  puuish,  for 
a  criminal  contempt,  a  person  guilty  of  either  of  the  follow- 
in;;  acts : 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards 
him,  while  engaged  in  the  trial  of  an  action,  the  renderiDg 
of  a  judgment,  or  any  other  judicial  proceeding;  where  such 
behavior  directly  tends  to  interrupt  the  proceedings,  or  to 
impair  tiie  respect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  di- 
rectly tending  to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  hin  pr  sence,  to  the  ex 
ecution  of  his  lawful  mandnte. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in 
any  other  case. 

§  287  !•  Punishment  for  contempt,  specified  in  the  last 
section,  may  be  by  fine  not  exceeding  twenty -five  dollars, 
or  by  imprisonment  in  the  county  jail  not  exceeding  tiT<» 
days,  or  both,  in  the  discretion  of  the  justice.  Where  a 
person  is  committed  to  prison  for  the  non-payment  ot  such 
a  fine,  he  must  be  discharged  at  the  expiiation  of  ten  days  ; 
but  where  he  is  also  committed  for  a  definite  time,  the  ten 
days  must  be  computed  from  the  expiration  of  the  defti<ite 
time. 

§  2872.  A  person  shall  not  be  punished  by  a  jnsttice  of 
the  peace,  for  a  contempt,  until  an  opportunity  has  b^,  p 
given  him  to  be  heard  in  Lis  defence.  And,  for  that  pur- 
pose, the  justice  must  issue  a  warrant,  directed,  generally, 
to  any  constable  of  the  county,  requiting  the  constable  to 
bring  the  offender  before  him. 


^ 
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§  2873.  A  justice,  who  convicts  a  person  of  a  contempt, 
oust,  within  ten  days  after  the  conviction,  make  up,  sub* 
cribe,  and  file  in  the  county  clerk's  ofl9ce,  a  record  thereof, 
(tating  therein  the  particular  circumstances  of  the  offence, 
ind  the  punishment  awarded  by  him  upon  the  conviction. 

§  2874.  A  warrant  of  commitment  for  a  contempt  must  25Hax^(Xlt, 
let  forth  the  particular  circumstances  of  the  offence ;  other 
Nise  it  is  void. 

§  2875.  An  officer,  who  collects  or  receives  a  fine,  im 
x)sed  by  a  justice  of  the  peace  for  a  contempt,  must,  with- 
n  ten  days  thereafter,  pay  the  money,  for  the  benefit  of  the 
)oor,  to  the  overseer  or  superintendent  of  the  poor  of  the 
own,  cily,  or  district,  wherein  the  fine  was  imposed ;  or, 
vhere  there  is  no  such  officer,  to  the  officer  or  officers  per- 
nor ro  in  g  corresponding  functions  under  another  name;  unless 
he  board  of  supervisors  has  directed  the  payment  of  tines 
tnd  penalties  to  the  supervisor  of  the  town,  in  a  case  where 
t  is  authorized  by  law  so  to  do. 

TITLE  IL 

Jammencement  of  action ;   o/ppearaiwe  of  pa/rtieaj  provi* 

siojiat  remedies. 

Abticlb  1.  Oommencemcnt  of  actioiL 
2.  Appearance  of  partieo. 
8.  Order  of  arrest. 

4.  Attachment  of  property. 

5.  Bepleyin. 

ARTICLE   FIRST. 
Commencement  op  Action. 

\  2876.  Action ;  bow  commenced.  0  2882.  Last  two  sections  quail. 

2877.  Contents  of  summons.  fled. 

2878.  Service  of  summons.  2883.  Second  and    third   sam- 

2879.  ]  1.  ;  upon  a  corporation.  mons ;  effect  thereof. 

2880.  Id.  ;  special  provision  re-  2881.  Where  name  of  defendant 

lating  to  raUroad  cor-  is  unknown, 

porations.  2885.  Return  of  summons. 

2881.  Id. ;   relating  to   express 

companies. 

§  2876.  An  action  is  commenced  before  a  justice  of  the  ?Sy°'r?i 
3eace,  either  by  the  voluntary  appearance  and  joinder  of  258. 
flsue  by  the  parties,  or  by  the  service  of  a  summons.  ^  ^\v^ 

§  2877.  The  summons  must  be  directed,  generally,  to  *  * 
my  constable  of  the  county  where  the  justice  resides  ;  and 
t  must  command  him  to  summon  the  aefendant  to  appear 
3efore  the  Justice,  at  a  place  specified  therein,  to  answer 
;he  complamt  of  the  plaintiff  in  a  civil  action.  Where  the 
mmmons  is  accompanied  with  an  order  to  arrest  the  defend- 
mt,  it  must  be  made  returnable  immediately  upon  the 
uTCst  of  the  defendant,  within  twelve  days  after  the  day 
wrhen  it  was  issued  ;  in  every  other  case,  it  must  be  return^ 
ible  at  a  time  thereijjL  specitied,  not  less  than  six  nor  more 
than  twelve  days  after  the  day  when  it  was  issued. 

§  2878.  Personal  service  of  the  summons  must  be  madf 


r 
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by  delivering  a  copy  thereof  to  the  defendant ;  except 
where  it  is  specially  prescribed  in  this  chapter  that  personal 
service  may  be  made  by  delivering  a  copy  to  another  per- 
son. Where  service  of  a  summons  is  personal,  it  must  be 
made  at  least  six  days  before  the  time  of  appearance  speci- 
fied therein  ;  except  where  it  is  accompanied,  with  an  order 
of  arrest. 
29N.T.8app.  g  2879.  Where  the  defendant  to  be  served  is  a  corpora- 
tion, the  summons  may  be  personally  served  upon  it,  by 
delivering  a  copy  thereof  to  an  officer  or  person,  to  whom 
a  copy  of  the  summons  in  an  action,  brought  against  the 
corporation  in  the  supreme  court,  might  be  delivered,  as 
prescribed  in  sections  four  hundred  and  thirly-one  and  four 
hundred  and  thirty-two  of  this  act ;  or,  to  any  director  or 
trustee  of  the  corporation,  by  whatever  official  title  he  is 
called. 

^  S880.  Where  the  defendant  to  be  served  is  a  domestic 
railroad  corporation,  and  no  officer  thereof  resides  in  the 
county,  to  whom  a  copy  of  the  summonD  may  be  delivered, . 
as  prescribed  in  the  last  section,  it  maybe  personally  served, 
by  delivering  a  copy  thereof  to  a  local  superintendent  of 
repairs,  freight  agent,  agent  to  sell  tickets,  or  station  keeper 
of  the  corporation,  residing  in  the  county  ;  unless,  at  least 
thirty  days  before  it  was  issued,  the  corporation  had  filed, 
in  the  office  of  the  clerk  of  the  county,  a  written  instru- 
ment, designating  a  person  residing  in  the  county,  upoD 
whom  process  to  be  issued  bv  a  justice  of  the  peace  against 
it,  may  be  served ;  in  which  case,  the  summons  may  be 
personally  served  by  delivering  a  copy  to  the  person  so 
designated. 

§  2881.  [AnCd  1895,  amendment  to  take  effect  SepUmber  1, 
1895.]  Where  t be  defendant  to  be  served  is  a  corporation, 
associatioti,  partnership  or  person,  doing  business  in  the 
8tate  as  an  express  company  or  an  insurance  company,  and 
no  person  resides  in  the  county  to  whom  a  copy  of  the  sum- 
mons may  be  delivered,  as  prescribed  in  the  foregoiDg 
sections  of  this  article,  it  may  be  personally  served  on  the 
express  company  by  deliverinc;  a  copy  thereof  to  any  local 
or  general  agent  to  receive  freight  or  parcels,  route  Hg^ent,  or 
messenger  of  the  defendant,  residing  in  tbe  coanty,  and  on 
any  insurance  company  by  delivering  a  copy  thereof  to  any 
local  or  general  agent  of  the  defendant,  residing  in  the 
county;  unless  at  least  thirtv  days  before  it  was  issued,  the 
defendant  had  filed  in  the  office  of  the  clerk  of  the  counij, 
a  written  instrument,  designating  a  person  residing  in  the 
county,  upon  whom  process  to  be  issued  by  a  justice  of  the 
peace  against  the  defendant  may  be  served;  in  which  case  the 
summons  may  be  personally  served  by  delivering  a  copy 
thereof  to  the  person  so  designated. 

§  2888.  Where  a  person  hcs  been  designated,  as  pre> 
scribed  in  cither  of  the  last  two  sections,  and  the  designa- 
tion has  been  revoked,  or  it  appears,  by  affidavit  or  the 
return  of  the  constable,  to  vhora  a  summons  hrs  been  dut* 
delivered  for  service,  that  the  person  designated  is  dead,  dr 
has  ceased  to  reside  within  tho  county  ;  or  thai  he  cannot* 
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after  due  diligence,  be  found  within  the  county,  so  as  to 
deliver  a  copy  of  the  summons  to  him ;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed 
in  the  next  section,  may  be  served  as  if  the  designation 
had  not  been  made.  Such  a  designation  may  be  revoked 
by  a  writing,  executed  and  filed  in  like  manner  as  required 
for  the  purpose  of  making  the  designation. 

§  S883.  Where  it  appears,  by  the  return  of  the  con- 
stable, to  whom  a  summons  has  been  duly  delivered  for 
service,  that  it  was  not  served,  for  any  cause,  a  second 
summons  may  be  issued  by  the  same  justice,  in  the  same 
action,  within  twenty  days  after  the  first  summons  was  is- 
sued ;  and,  upon  the  like  return  thereof,  a  third  summons 
may  be  issued,  within  twenty  days  after  the  second  was 
issued.  The  second  or  the  third  summons,  as  the  case  may 
be,  relates  back  to  the  time  when  the  first  summons  was 
issued ;  and,  with  respect  to  all  proceedings  before  actual 
service,  the  service  thereof  has  the  same  effect,  as  if  the 
first  summons  had  been  seasonably  served.  For  the  pur- 
pose of  issuing  a  new  summons,  as  prescribed  in  this  sec- 
tion, a  previous  summons  may  be  returned  upon  the  sixth, 
or  any  subsequent  day,  before  the  return  day  thereof. 

§  2884.  Where  the  plaintiff  is  ignorant  of  the  name,  or 
part  of  the  name  of  a  defendant,  that  defendant  may  be 
designated  in  the  summons,  and  in  any  other  process  or 
proceeding  in  the  action,  by  a  fictitious  name,  or  by  so 
much  of  his  name  as  is  known,  adding  a  description,  iden- 
tifying the  person  intended.  The  person  so  designated 
must  thereupon  be  regarded  as  a  defendant  in  the  ac- 
tion, and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes 
known,  the  justice,  before  whom  the  action  is  pending, 
must  amend  the  proceedings  already  taken,  by  the  insertion 
of  the  true  or  full  name,  in  place  of  the  fictitious  name,  or 
part  of  a  name ;  and  all  subsequent  proceedings  must  be 
taken  under  the  name  so  inserted. 

§  2886.  A  constable,  who  serves  a  summons,  must,  at 
or  before  the  time  when  the  same  is  returnable,  make  and 
deliver  to  the  justice  a  written  return  thereof,  under  his 
hand,  stating  the  time  when,  and  the  manner  in  which,  he 
served  it.  A  constable  who  fails  seasonably  to  serve  a 
summons,  delivered  to  him  for  service,  must  make  a  written 
return  thereof  under  his  hand,  stating  that  it  was  not  served, 
and  the  reason  why  he  failed  to  serve  it. 

ARTICLE  SECOND. 
Affbarangb  op  Parties. 


I  2886.  Parties  may  appear  in  per- 
son or  by  attomeir. 
2867.  Guardian  ad  litem  for  in- 
fant plaintiff. 

2888.  Id. ;  for  infant  defendant. 

2889.  When  constable,  etc.,  may 

not  act  as  attomeir* 


S  2890.  Authority    of    attoniQj ; 
how  proved. 

2891.  Plaintiff  to  prove  his  case. 

2892.  Defendant  may  offer   to 

compromise  ;    proceed- 
\m»  thereupon. 
2898.  Justice  to  wait  one  hour. 


r 
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§  S886.  A  party  to  an  action  before  a  Justice  of  the 
peace,  who  is  of  full  age,  may  cppear  and  procccutc  or 
defend  the  sf^me,  in  person  or  by  attorney,  at  his  election, 
unless  he  has  been  judicially  declojed  to  be  incompetent  to 
manage  his  affairs. 

I  UB»%  Con  §2887*  Before  a  summons  is  issued  in  behalf  of.  or  an 
§oL  Act.  issue  is  Joined  without  summons  by,  an  infant  plaintiff,  the 
justice  must  anpoint  a  competent  and  responsible  person, 
nominated  by  the  plaintiff  or  his  general  guardian,  to  ap- 
pear as  hij  guardian  for  the  purpose  of  the  action.  The 
written  consent  of  the  person,  so  appointed  must  be  filed 
with  tiie  justice,  before  his  appointment.  The  guardian  so 
appointed  i  ^  responsible  for  the  costs. 

1 1895  Can  §2888.  After  the  service  and  return  of  a  summons 
Ml.  Act  against  an  infant  defendant,  no  other  proceeding  atuUl  be 
taken  in  the  action,  until  a  person  has  been  appointed  to 
appear  as  his  guardian  for  the  purpose  of  the  action. 
Upon  the  nomination  of  the  defendant,  the  justice  must 
appoint  a  proper  person  for  that  purpose.  If  me  defendant 
does  not  appear  upon  the  return  of  the  summons,  or  if  he 
neglects  or  refuses  to  nominate,  the  justice  may,  on  the 
application  of  the  plaintiff,  appoint  any  proper  person  as 
his  guardian.  The  written  consent  oi  the  person,  so  ap- 
pointed, must  be  filed  with  the  justice  before  his  appoint- 
ment The  guardian  so  appointed  is  not  responsible  fwany 
costs 

§2889.  Subject  to  the  provisions  of  sections  sixty- 
three  and  sixty-four  of  this  act,  any  person,  other  than  the 
constable  who  served  the  summons  or  the  venire,  or  the 
law  partner  or  clerli  of  the  justice,  may  be  the  attomej^  for 
a  party  to  an  action  before  a  justice  of  the  peace. 

^Bxm^vrs.       §2890.  The  attorney's    authority  may  be  conferred 
orrily  or  in  writing ;  but  the  justice  shall  not  suffer  a  per- 
son to  appear  as  an  attorney,  unless  his  authority  is  ad- 
mitted by  the  adverse  party,  or  proved  by  the  affldayit  or 
g  1JJ47  Con-  ^™^-  testimony  of  himself,  or  another. 
Boi.  Act  g  2891.  If  a  defendant  fails  to  appear  and  answer,  the 

^  state^RcD    P^^^tiff  cannot  recover  without  proving  his  case. 

4^!       §  S898.  Except  in  an  action  to  recover  a  chattel,  the 

$  I3rr,  c.Ai-  defendant  may,  upon  the  return  of  the  summons  and  before 

gl.  Act        answering,  file  with  the  justice  a  written  offer  to  allow  ludr- 

7  3  0  ^<<  ^S"        nient  to  bo  taken  against  him  for  »  sum  therein  specified,  witti 

'     ^       costs.     If  there  are  two  or  more  defendants,  and  the  action 

can  be  severed,  a  like  offer  may  be  made  by  one  or  more  of 

the  dcfcndr,nts,  against  whom  a  separate  judgment  may  be 

taken.    If  t^o  *  lamtiff  thereupon,  before  taking  any  other 

proceeding  in  cue  action,  files  with  the  justice  a  written 

"icceptance  of  the  offer,  the  justice  must  render  judg^nent 

^cordingly.   If  an  acceptance  is  not  filed,  the  offer  cannot 

be  given  in  evidence  upon  the  trial ;   but,  if  the  plantiff 

fs£\s  to  obtain  a  more  favorable  judgment^  he  cannot  recover 


^•^ 
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costs  from  the  time  of  the  offer,  cmd  must  pay  the  defend 
ant's  costs  from  that  time. 

§  2893.  Upon  the  return  of  a  summons  duly  served, 
the  justice  must  wait  one  hour,  after  the  time  specified 
therein  for  its  return,  unless  the  parties  sooner  appear. 

ARTICLE  THIRD. 
Obder  of  Abbest. 


{  3894.  Order  of  arrest ;  in  what 
casee  it  may  be  granted. 

Id. ;  in  what  actions. 

Id.;  upon  what  papers. 

Id.;  its  contents. 

Duty  of  constable. 

Return.  When  plaintiff 
notified  mnst  appear. 


2895. 
2896. 
2897. 
2898. 
2899. 


{  2900.  Constable  \o  keep  defend- 
ant in  custody. 

2901.  Motion  to  discharge  from 

2902.  Effect  of  discharging  de- 
fendant. 

2903.  When      plaintiff      must 
prove  extrinsic  facts. 

2904.  Pnvllegc  from  arrest. 

§  8894.  At  the  time  when  the  summons  is  issued,  in  an 
action  specified  in  the  next  section,  the  justice  who  issues 
the  summons  must,  upon  the  application  of  the  plaintiff, 
and  upon  compliance  by  him  with  the  provisions  of  this 
article,  grant  an  order  for  the  arrest  of  the  defendant,  in 
either  of  the  following  cases : 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county ; 
or,  if  there  are  two  or  more  plaintiffs,  where  all  are  non- 
residents thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice,  by 
the  affidavit  of  the  plaintiff  or  another  person,  that  the  de- 
fendant is  about  to  depart  from  the  county,  with  intent  not 
to  return  thereto. 

But  such  an  order  cannot  be  granted,  where  the  defend- 
ant, against  whom  it  is  applied  for,  is  a  female. 

§  8896«  An  order  of  arrest  shall  not  be  granted,  except  S  1894,  Con» 
where  the  action  is  brought  for  one  or  more  of  the  following  ***^-  ^^^ 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a 
justice  of  the  peace  has  jurisdiction  ;  an  injury  to  property, 
including  the  wrongful  taking,  detention,  or  conversion  of 
personal  property  ;  misconduct  or  neglect  in  office,  or  in  a 
professional  employment ;  fraud  ;  or  deceit.  But  this  sub- 
division does  not  apply  to  a  claim  for  damages  in  an  action 
to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recovfer  a  chat* 
tel ;  where  it  appears  that  the  money  was  received,  or  that 
the  chattel  was  embezzled  or  fraudulently  misapplied,  by  a 
public  officer,  or  by  an  attorney,  solicitor,  or  counsellor,  or 
by  an  officer  or  agent  of  a  corporation  or  banking  associa- 
tion, in  the  course  of  his  employment ;  or  by  a  factor, 
ajgenty  broker,  or  other  person  in  a  fiduciary  capaci^« 


11  Abb.  K. 
C.  450. 

11  Abb.  N. 
C.  460. 
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§  S896,  Where  it  appears  to  the  justice,  by  the  affidavit 
of  the  plaintiff  or  another  person,  that  a  sufficient  cause  of 
action  exists,  against  the  defendant,  and  that  the  caae  Is 
"within  the  provisions  of  the  last  two  sections,  he  must 
grant  the  order  of  arrest.  But  before  granting  it,  he  must 
require  a  written  undertaking  to  the  defendant,  on  the  part 
of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  judg- 
ment, the  plaintiff  will  pay  all  costs  which  may  be  awardS 
to  the  defendant,  and  all  damages  which  he  may  sustain  by 
reason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  one  hundred  dollars. 

§  8d97.  The  order  must  be  subscribed  by  the  justice 
and  indorsed  upon  or  attached  to  the  summons.  It  must 
briefly  recite  the  ground  of  arrest ;  and  it  must  direct  the 
constable,  who  serves  the  summons,  to  arrest  the  defend- 
ant ;  to  bring  him  forthwith  before  the  justice ;  and  to 
notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with  rea- 
sonable diligence. 

§  2898.  The  constable  must,  at  the  time  of  serving  the 
summons,  execute  the  order  of  arrest,  by  arresting  the  de- 
fendant, and  taking  him  forthwith  before  the  justice.  If 
the  justice  is  absent,  or  unable  to  try  the  action,  the  con- 
stable must  forthwith  take  the  defendant  before  another 
justice  of  the  same  town  or  citv ;  who  must  take  cogni- 
zance of  the  action,  and  proceed  therein,  as  if  the  simimons 
had  been  issued,  and  the  order  of  arrest  had  been  granted, 
by  him. 

§  S899.  The  constable,  executing  the  order  of  arrest, 
must  forthwith  deliver  to  the  justice  the  order,  and  a  writ- 
ten return  thereto,  under  his  hand,  stating  the  manner  in 
which  he  has  executed  it,  and  either  that  he  has  notified 
the  plaintiff,  or  that  he  could  not  do  so,  with  reascHiable 
diHgeuce.  If  he  returns  that  he  has  notified  the  plaintiff, 
the  latter  must  appear  within  one  hour  after  the  defendant 
is  brought  before  the  justice:  otherwise  judgment  of  non- 
suit must  be  rendered  against  him. 

§  S90CK  The  constable  executing  the  order,  or  another 
constable,  by  direction  of  the  justice,  must  keep  the  de- 
fendant in  custody,  until  he  is  discharged  bv  the  order  of 
the  justice,  or  judgment  is  rendered  in  his  lavor ;  but  the 
detention  shall  not,  in  any  case,  exceed  twelve  hours  from 
the  time  when  the  defendant  is  brought  before  the  justice ; 
unless,  within  that  time,  a  venire  is  issued,  or  the  trial  of 
the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

80  Han,  491  .  §  8901.  A  defendant,  arrested  as  prescribed  fai  this 
article,  may,  without  notice,  upon  the  appearance  of  the 
plaintiff  before  the  justice,  or  at  any  time  afterwards  before 
judgment,  upon  two  days'  notice  given  personally  to  the 
plaintiff,  or  to  his  agent  or  attorney  who  appeared  for  him 
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before  the  justice,  apply  to  the  justice  for  an  order,  dis- 
charging him  from  the  arrest.  The  application  may  be 
founded  upon  the  papers  upon  which  the  order  of  arrest 
was  granted,  and  upon  the  complaint,  if  it  has  been  made. 
The  justice  must  grant  the  application,  where  it  appears 
that  the  case  is  not  within  the  provisions  of  sections  two 
thousand  eight  hundred  and  ninety-four  and  two  thousand 
eigbt  hundred  and  ninety-five  of  this  act.  The  justice 
must  also,  upon  the  defendant's  application,  grant  an  order 
discharging  him  from  arrest,  if  the  plaintiS  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his 
favor,  before  the  expiration  of  one  hour  after  he  is  entitled 
thereto. 

§  S90S.  The  discharge  of  the  defendant  from  arrest,  80Hao,49]. 
beiore  judgment,  as  prescribed  in  the  last  section,  or  in  sec- 
tion two  thousand  nine  hundred  and  sixt^-three  of  this  act, 
does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the 
ordinary  manner.  His  discharge  from  arrest,  after  judg- 
ment, as  prescribed  in  the  last  section,  does  not  affect  the 
execution. 

§  2903.  Where  an  order  of  arrest  has  been  granted  and 
executed,  in  a  case  specified  in  subdivision  third  of  section 
two  thousand  eight  hundred  and  ninety-five  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant 
is  entitled  to  judgment  upon  a  trial,  unless  the  plaintiff 
establishes  all  the  matters  of  fact,  which  are  required,  by 
that  subdivision,  to  entitle  him  to  an  order  of  arrest. 

§  2904.  This  article  does  not  abridge  or  otherwise  affect 
a  privilege  from  arrest  given  by  law,  or  a  right  of  action 
for  the  breach  thereof.  A  privileged  person  is  entitled  to 
be  discharged  from  arrest,  by  the  order  of  the  justice  before 
whom  he  is  brought,  upon  proof,  by  affidavit,  of  the  facts 
entitling  him  to  a  discharge  ;  or  he  may  appl^  for  and  ob- 
tain an  order  for  his  discharge,  as  prescribeid  in  section  five 
hundred  and  sixty-four  of  this  act. 

ARTICLE  FOURTH. 
Attachbibnt  op  Property. 


§  2906.  In  what  actions,  warrant 
of  attachment  may  be 
eranted. 

2906.  What  must  be  phown  to 

procure  a  warrant. 

2907.  Warrant ;   form  and  con- 

tents thereof. 

2908.  Undertaking. 

2909.  Warrant ;  how  executed. 

2910.  Service  of  summons  and 

warrant  upon    defend- 
ant. 

2911.  Undertaking    by  defend- 

ant ;  redeliyery  to  him. 


§  2912.  Claun  by  third  person ; 
bond  and  delivery  there- 
upon. 
2918.  Action  upon  bond. 

2914.  When     defendant     may 

prosecute  bond. 

2915.  Return  of  warrant. 

2916.  Motion  to  vacate  or  modify 

warrant,  etc. 

2917.  Effect  of  vacating  warrant. 

2918.  Proceedings  where   sum- 

mons   not    personally 
served. 


§  8905.  In  an  action  brought  before  a  justice  of  the  llsiT^subd. 
»ce  a  warrant  of  attachment  against  the  property  of  one  Jj^t.    °* 


peace 


r 


864        ATTACHMENT  OF  PROPERTY    §§:89u5-290V 

or  more  defendants  must  be  granted,  upon  the  application 
of  the  plaintiff,  as  prescribed  in  this  article,  where  the 
action  is  brought  upon  a  judgment,  or  to  recover  for  one 
or  more  of  the  following  causes : 

1.  Breach  of  a  contract,  express  or  Implied. 

2.  Wrongful  conversion  of  personal  property. 

8.  Any  other  injury  to  personal  property,  in  consequence 
of  negligence,  fraud,  or  other  misconduct. 

fl3l7,Bubd.       §0906.  To  entitle  the  plaintiff  to  such  a  warrant,  he 
ii,     Consol!   must  show,  by  affidavit,  to  the  satisfaction  of  the  justice  as 

ii)'iv  S52     foll<^ws  ; 

■L»«»  y,  oo  .  ^  That  a  sufficient  cause  of  action  exists  against  the  de- 
fendant, to  recover  damages  for  one  or  more  of  the  causes 
specified  in  the  last  section.  If  the  action  is  upon  a  judg- 
ment, or  to  recover  for  breach  of  a  contract,  the  affidavit 
must  show  that  the  plaintiff  is  entitled  to  recover  &  sum 
stated  therein,  over  and  above  all  counterclaims  known  to 
him. 

2.  That  the  defendant  is  either  a  foreign  corporation ;  or 
not  a  resident  of  the  State  ;  or,  if  the  defendant  ir.  a  natural 
person,  and  a  resident  of  the  State,  that  he  has  departed,  or 
18  about  to  depart,  from  the  county  where  he  last  resided, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
*  a  summons,  or  keeps  himself  concealed,  with  the  like  intent ; 

or  if  the  defendant  is  a  natural  person,  or  a  domestic  cor- 
poration, that  he  or  it  has  removed,  or  is  about  to  remove, 
property  from  the  county  where  the  defendant  being  a 
natural  person  last  resided,  or,  being  a  corporation,  last 
kept  its  principal  office,  or  from  the  county  in  which  the 
nction  is  brought,  with  intent  to  defraud  his  or  its  creditors, 
or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  as- 
sign, dispose  of,  o.  secrete,  property,  with  the  like  intent ; 
or  that  the  defendant,  being  a  natural  person  of  full  age, 
and  a  resident  of  the  State,  has  been  continuously  without 
the  United  States  for  the  space  of  six  months  or  more,  im- 
mediately before  the  application,  and  either  that  be  has  not 
made  a  designation  of  a  person,  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred 
and  thirty  of  this  act,  or  that  service  upon  the  person  so 
designated  cannot  be  made,  with  due  diligence,  in  the 
county  where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the 
warrant  is  granted, 

S  1818,  Con-  §  8907,  The  warrant  must  be  granted  by  the  justice  who 
sol.  Act  issues  the  summons,  at  the  time  when  the  summons  is  i$^ 
DDaiySGS.  gxied;  and  it  must  be  indorsed  thereupon,  or  annexed 
thereto.  It  must  be  subscribed  by  the  justice,  and  must 
briefly  recite  the  ground  of  the  attachment.  It  must  require 
the  constable,  to'  whom  the  summons  is  delivered,  to  attach, 
on  or  before  a  day  specified  therein,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons,  and  safely 
to  keep,  as  much  of  the  defendant's  goods  and  chattd^ 
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within  nis  county,  as  will  satisfy  the  plaintiffs  demand,  with 
the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons 
is  returnable.  The  amount  of  the  plaintiff's  demand  must 
be  specified  in  the  warrant,  as  stated  in  the  affidavit. 

§  2908.  Before  granting  the  warrant,  the  justice  must 
require  a  written  undertakmg  to  the  defendant,  on  the  part 
of  the  plaintiff,  with  one  or  moro  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  Jadg- 
mcnt,  or  the  warrant  of  attachment  is  vacated,  the  plaintiff 
will  pay  all  costs  which  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  must  be  at  least  two  hundred  dollars ;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the 
defendant  all  money  received  by  him  from  property  taken 
by  virtue  of  the  warrant  of  attachment,  or  upon  any  bond 
given  therefor,  over  and  above  the  amount  of  the  judgment, 
and  interest  thereupon. 

§  2909.  The  constable,  to  whom  the  warrant  of  attach- 
ment is  delivered,  must  execute  it  at  least  six  days  before 
the  return  day  of  the  summons,  by  levying  upon  and  taking 
into  his  custody  so  much  of  the  goods  and  chattels  of  the 
defendant,  not  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  including  money  and  bank-notes,  which  he  finds 
within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses.  He  must  safely  keep  the 
pi-operty  attached,  to  be  disposed  of  as  prescnbed  in  this 
article,  and  must  immediately  make  an  mventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 

§  8910.  The  constable  must,  immediately  after  making 
the  inventory,  and  at  least  six  days  before  the  return  day 
of  the  summons,  serve  tne  summons,  together  with  the 
warrant  of  attachment  and  inventory,  upon  the  defendant, 
by  delivering  to  him  personally  a  cop^  of  each,  if  he  can, 
with  reasonable  diligence,  be  found  within  the  county  ;  or, 
if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  certified 
by  the  constable,  at  the  last  place  of  residence  of  the  defend- 
ant in  the  county,  with  a  person  of  suitable  age  and  dis- 
cretion ;  or,  if  such  a  person  cannot  be  found  there,  by 
posting  it  on  the  outer  door,  and  also  depositing  another 
copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post-paid 
wrapper,  directed  to  the  defendant  at  his  residence  ;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by 
delivering  it  to  the  person  in  whose  possession  the  property 
attached  is  found. 

§  3911.  The  defendant,  or  his  attorney  or  agent  in  his 
behalf,  may,  at  any  time  before  judgment  is  rendered  in  the 
action,  execute  and  deliver  to  the  constable  an  undertaking, 
to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  the 
value  of  the  property  attached,  as  stated  in  the  inventory ; 
with  one  or  more  sureties,  approved  by  the  constable,  or  by 


$  1319,  c<» 
Bol.  Act 


$  1820,  Con- 
Bol.  Act 


S  1821,  Con* 
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$  182?,  Con. 
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the  justice  who  issued  the  warrant ;  and  to  the  effect  that, 
if  judgment  is  rendered  against  the  defendant,  and  an 
execution  is  issued  thereupon,  within  six  months  after  the 
giving  of  the  undertaking,  the  property  attached  shall  be 
produced  to  satisfy  the  execution.  Thereupon  the  constable 
must  re-deliver  the  property  to  the  defendant. 

S1323,  Con-  §  S91S.  If  a  person,  not  a  party  to  the  action,  claims 
0oi.  Act.  any  property  attached,  which  is  not  reclaimed  by  the 
defendant,  as  prescribed  in  the  last  section,  he  may,  at  any 
time  after  the  seizure,  and  before  execution  is  issued  upon 
a  judgment  rendered  in  the  action,  execute,  and  file  with 
the  justice,  a  bond  to  the  plaintiff,  with  one  or  more  sureties, 
approved  by  the  constable  or  by  the  justice ;  in  a  penalty  at 
least  twice  the  value  of  the  property  claimed ;  and  con- 
ditioned that,  in  an  action  upon  the  bond,  to  be  commenced 
within  three  months  thereafter,  the  claimant  will  establish 
that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure  ;  or,  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The 
constable  must  thereupon  deliver  the  property  claimed  to 
the  claimant. 

$  18S4,  Con  §  29 13.  A  judgment  for  the  plaintiff,  in  an  action  upon  a 
0oi.  Act.  bond,  given  as  prescribed  in  the  last  section,  must  awsod  to 
him  the  value  of  the  property  seized  and  delivered  to  the 
claimant,  with  interest  thereupon  from  the  time  of  the 
delivery.  If  the  amount  so  recovered  exceeds  the  amount, 
which  the  plaintiff  recovers,  in  the  action  in  which  the 
warrant  of  attachment  was  issued,  he  is  liable  to  the 
defendant  in  that  action  for  the  excess. 

$]8to,  v^oa-  §  S914.  If  the  warrant  of  attachment  is  vacated  or 
Boi.  Act.  annulled,  the  defendant  may  maintain  an  action,  upon  the 
bond  specified  in  the  last  two  sections,  in  his  own  name,  in 
the  same  manner  and  with  the  like  effect,  as  the  plaintiff 
might  have  done,  if  the  warrant  had  remained  in  full 
force. 

$  1336,  Con-  §  S9 15.  The  constable  executing  the  warrant  of  attacb- 
■oL  Act  ment  must,  at  the  time  when  and  place  where  it  is  return- 
able, make  a  return  thereto,  under  his  hand,  stating  all  his 
proceedings  thereupon.  He  must  deliver  to  the  justice, 
with  the  return,  each  bond  or  undertaking  delivered  to  him, 
pursuant  to  any  of  the  foregoing  provisions  of  this  article, 
and  a  certitiea  copy  of  tiie  inventory  of  the  property 
attached.  The  return  must  state  the  manner  in  which  the 
warrant  and  inventoiy  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  Uie 
defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  constable ;  in  which  case,  the  return 
must  describe  him  so  as  to  identify  him,  as  nearly  as  may 
be. 

8 13^»  Con.      §  S9 1 6.  A  defendant,  whose  property  has  been  attached. 
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may,  upon  the  return  of  Ine  summons,  apply  to  the  justice, 
who  issued  the  warrant  of  attachment,  to  vacate  or  modify 
it,  or  to  increase  the  plaintiff 's  security.  Such  an  applica- 
tion may  be  founded  upon  the  papers  upon  which  the 
warrant  was  granted  ;  or  upon  proof,  by  affidavit,  on  the 
part  of  the  defendant ;  or  upon  both.  If  it  is  founded 
upon  proof  on  the  part  of  the  defendant,  it  maybe  opposed 
by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited 
in  the  warrant,  but  no  other.  The  justice  may,  upon  the 
return  of  the  summons,  or  at  any  other  time  to  which  the 
action  is  adjourned,  vacate  the  warrant  of  attachment  upon 
his  own  motion,  if  he  deems  the  papers,  upon  which  it  was 
granted,  insufficient  to  authorize  it. 

§  2917.  Vacating  the  warrant  of  attachment  does  not  $1328,  Con. 
affect  the  jurisdiction  of  the  justice  to  hear  and  determine  ^®**  ^^^ 
the  action,  where  the  defendant  has  appeared  generally  in 
the  action ;  or  where  the  summons  was  personally  served 
upon  him  ;  or  where  judgment  may  be  taken  against  him, 
as  being  indebted  jointly  with  another  defendant,  who  has 
been  thus  summoned  or  has  thus  appeared.  In  every  other 
case,  the  justice,  who  vacates  a  warrant  of  attachment 
against  the  property  of  a  defendant,  must  dismiss  the  action 
as  to  him. 

§  2918.  Where  the  defendant  has  not  appeared,  and  the  $  1S29,  Con 
summons  has  not  been  personally  served  upon  him,  and  ^^^'  ^<^*- 
property  of  the  defendant  has  been  duly  attached  bj  virtue 
of  a  warrant,  which  has  not  been  vacated,  the  justice  must 
proceed  to  hear  and  determine  the  action  ;  but,  in  an  action 
subsequently  brought,  the  judgment  is  only  presumptive 
evidence  of  indebtedness,  and  the  defendant  is  not  barred 
from  any  counterclaim  against  the  plaintiff.  The  execu- 
tion, issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  with- 
out containing  a  direction  to  satisfy  it  out  of  any  other 
property. 

ARTICLE  FIFTH. 


Replevin. 


S2919. 
2930. 


2921. 
2922. 

2928. 
2924. 


2925. 


When  action  for  a  chattel 
maybe  brought. 

Plaintiff  may  procure  re- 
plevin ;  affidavit  and 
undertaking. 

Requisition. 

Id.  j  how  executed.  Ser- 
vice of  summons,  etc. 

Return  of  constable. 

Defendant  may  except  to 
proceedings 


sureties : 

thereon. 
Defendant 

chattel ; 

thereon. 
■Justification  of  sureties. 


may    reclaim 
proceedings 


2927. 

2928. 
2S29. 
2930. 
2981. 

2082. 

2933. 


When  and  to  whom  con- 
stable must  deliver  chat- 
tel. 

Penalty  for  wrong  deliv- 
ery Dy  constable. 

Claim  of  title  by  third 
person. 

Defendant  may  demand 
judgment  for  return. 

Proceedings  in  the  action ; 
action  upon  undertak 
ing. 

Proceedings  when  sum- 
mons not  personally 
served. 

When  action  not  affected 
by  failure  to  replevy. 


r 


868  liEPLEVlK  §§  2919-2923 

1 1G83,  Con-  §  20 id.  An  action  to  recover  a  chattel,  with  or  without 
7?  h^*^*'mo  <^n^ftg68  for  the  wrongful  taking,  withholding,  or  deten- 
•  tion  thereof,  can  be  brought  before  a  justice  of  the  peace  of 
the  county  in  which  the  chattel  is  found,  in  a  case,  and 
sublect  to  the  qualifications,  specified  in  sections  one  thou- 
sand six  hundred  and  eighty-nine,  one  thousand  six  hundred 
and  ninety,  one  thousand  six  hundred  and  ninety-one,  and 
one  thousand  six  hundred  and  ninety-two,  and  subdivision 
seventh  of  section  two  thousand  eight  hundred  and  sixty* 
two  of  this  act. 

%  1883,  Con.  §  2020.  The  plaintiff  may,  at  the  time  when  the  summons 
sol.  Act.  ig  issued,  but  not  afterwards,  require  the  chattel  to  be  re- 
plevied, as  prescribed  In  this  article.  For  that  purpose,  he 
must  deliver  to  the  justice  an  affidavit  and  an  undertaking, 
similar,  in  all  respects,  to  the  affidavit  and  undertaking  re- 
quired to  be  delivered  to  a  sheriff,  as  prescribed  in  sections 
one  thousand  six  hundred  and  ninety-five,  one  thousand 
six  hundred  and  ninety-seven,  one  thousand  six  hundred 
and  ninety-nine,  and  one  thousand  seven  hundred  and 
twelve  of  this  act ;  except  that  the  sureties  in  the  undertak- 
ing must  be  approved  by  the  justice. 

$1WJ«  Con-  §  2021.  Upon  receiving  the  affidavit  and  undertaking, 
foi.  Act.  ^YiQ  justice  must  indorse  upon  or  attach  to  the  affidavit  a 
written  requisition,  subscribed  by  him,  requiring  the  con- 
stable, to  whom  the  summons  is  delivered,  to  replevy  the 
property  described  in  the  affidavit,  on  or  before  a  daj 
specified  in  the  requisition,  which  must  be  at  least  six  dayi 
before  the  return  day  of  the  summons.  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the 
summons. 

i  ^1^  P^^'  %  8082*  The  constable  must  execute  the  requisition,  as 
a  sheriff  is  required  to  execute  a  requisition,  in  an  action 
brought  to  recover  a  chattel,  as  prescribed  in  sections  o«ie 
thousand  seven  hundred,  one  thousand  seven  hundred  and 
one,  and  one  thousand  seven  hundred  and  two  of  this  act ; 
except  that  he  must  serve  the  summons,  affidavit,  and  req- 
uisition, within  the  time  and  in  the  manner  prescribed,  by 
section  two  thousand  nine  hundred  and  ten  of  this  act,  for 
the  service  of  a  summons,  warrant  of  attachment,  and  in- 
ventory, 

%  1885,  Con-  §  2028.  The  constable  must,  on  or  before  the  return  day 
•ol.  Act  Qf  ^jjg  summons,  make  a  return  to  the  requisition,  under  . 
his  hand,  stating  all  his  proceedings  thereupon  ;  and  file  it,  I 
with  the  affidavit  and  requisition,  with  the  justice.  The 
return  must  state  the  maimer  in  which  the  summons,  affi- 
davit, and  requisition  were  served ;  and,  if  they  were  served 
otherwise  than  by  deliveiing  the  requisite  copies  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his 
name  is  unknown  to  the  constable  ;  in  which  case,  the  re- 
turn must  describe  him  so  as  to  identify  him,  as  nearly  as 
maybe. 


^ 
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§  2924.  At  any  time  after  the  chattel  has  been  replevied,  %  1886,  Con- 
and  at  least  two  days  before  the  return  day  of  the  sum-  ^^'  ^^^ 
mens,  the  defendant,  unless,  he  requires  a  return  of  the 
chattel,  may  serve  upon  the  plaintiff,  or  upon  the  con- 
stable, a  wntten  notice  that  he  excepts  to  the  plaintiff's 
sureties ;  otherwise  he  is  deemed  to  have  waived  all  objec- 
tions to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons ;  or  the  plaintiff 
must  then  give  a  new  undertaking  to  the  same  effect  as  the 
original  undertaking,  with  other  sureties,  who  must  then 
appear  and  justify  before  the  justice. 

§  2085.  At  any  time  before  the  return  day  of  the  sum-  §  j^jj^®'* 
mons,  the  defendant  may,  if  he  does  not  except  to  the  J MiBc?476. 
plaintiff's  sureties,  serve  upon  the  justice  a  notice  that  he 
requires  the  return  of  the  chattel  replevied.  With  the  no- 
tice he  must  deliver  to  the  justice  an  affidavit  and  an  under- 
taking, similar,  in  all  respects,  to  those  required  to  be  given 
by  a  defendant  upon  requiring  a  return  of  a  chattel,  as  pre- 
scribed  in  sections  one  thousand  seven  hundred  and  four 
and  one  thousand  seven  hundred  and  twelve  of  this  act, 
omitting  the  provision  in  the  undertaking,  ''or  if  the 
action  abates  in  consequence  of  the  defendant's  death  ". 
The  sureties  in  the  undertaking  must  justify  before  the 

J'ustice  upon  the  return  of  the  summons.  It  the  plaintiff 
las  stated  separately  in  his  affidavit  the  value  of  one  or 
more  chattels  or  classes  of  chattels,  as  prescribed  in  sec- 
tion one  thousand  six  hundred  and  ninety-seven  of  this 
act,  the  defendant  may  require  a  delivery  of  part  of  the 
property  replevied,  as  prescribed  in  that  section. 

§  2926.  Except  as  otherwise  expressly  prescribed  in  %  1338,  Con 
this  article,  the  examination  and  qualifications  of  the  sol.  Act 
sureties,  and  the  allowance  of  the  undertaking,  upon  a 
justification  pursuant  to  either  of  the  last  two  sections, 
must  be  the  same  as  upon  a  justification  of  bail,  as  pre- 
scribed in  sections  five  hundred  and  seventy-nine,  five 
hundred  and  eighty,  and  five  hundred  and  eighty -one  of 
this  act,  substituting  the  justice  for  the  judge  ;  but  after 
such  allowance,  the  undertaking  must  be  filed  with  the 
justice.  The  constable  is  thereupon  exonerated  from  lia- 
bility. 

J}  2927.  If  the  defendant  neither  excepts  to  the  plain-  s  1889,  Con 
's  sureties,  nor  requires  the  return  of  the  chattel,  within  J^j^^^'475 
the  time  prescribed  lor  that  purpose ;  or  if  he  fails  to  pro- 
cure the  allowance  of  his  undertaking ;  or  if  the  plain- 
tiff, after  the  defendant  has  excepted  to  his  sureties,  duly 
procures  the  allowance  Of  his  undertaking,  the  constable 
must,  except  in  the  case  specified  in  the  next  section  but 
one,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
fails  to  procure  the  allowance  of  his  undertaking  ;  or  if  the 
defendant,  after  he  has  required  the  return  of  the  chattel. 
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procures  the  allowance  of  his  undertakiDg,  the  constable 
must  immediately  deliver  the  chattel  to  the  defendant. 

%  1840,  Con-       §  8928.  A  constable  who  delivers  to  either  party,  with- 

eoi  Act        out  the  consent  of  the  other,  a  chattel  replevied  by  him, 

tS  ^Mi^"       except  as  prescribed  in  the  lae  t  section,  or,  by  virtue  of  an 

l>»g-  2oi.        execution  issued  upon  a  judgment  in  the  action,  forfeits  to 

the  party  aggrieved  the  sum  of  one  hundred  dollars  ;  and 

is  also  liable  to  him  for  all  damages  which  he  sustains 

thereby. 

S 1841,  Con-       §  8029.  The  provisions,   regulating   the  proceedings. 

wl.  Act.  where  a  person,  not  a  party,  claims  property  which  has 
been  replevied,  and  the  rights  of  such  a  person,  and  of  the 
sheriff,  as  prescribed  in  sections  one  thousand  seven  hun- 
dred and  nine,  one  thousand  seven  hundred  and  ten,  one 
thousand  seven  hundred  and  eleven,  and  one  thousand 
seven  hundred  and  twelve  of  this  act,  apply  to  a  like  case 
in  an  action,  brought  as  prescribed  in  this  article,  substi- 
tuting the  constable  for  the  sheriff  ;  except  that  service  of 
a  notice  and  of  a  copy  of  the  claimant's  affidavit,  upon  the 
plaintiff's  attorney,  as  prescribed  in  section  one  thousand 
seven  hundred  and  nine,  must  be  made,  either  upon  the 
plaintiff  personally,  or  upon  the  attorney  who  appears  for 
him  before  the  justice  ;  and  that  the  sum  specified  in  the 
undertaking,  given  by  the  plaintiff  to  the  constable,  need 
not  exceed,  in  any  case,  three  hundred  dollars. 

1 1842  Con-  §  2980.  Where  a  chattel  has  been  replevied,  and  the 
«ol.  Act.  defendant  has  not  required  the  return  thereof,  pending  the 
action,  as  prescribed  in  the  foregoing  sections  of  this  arti- 
cle, he  may,  in  his  answer,  demand  judgment  for  the  return 
thereof,  either  with  or  without  damages  for  the  taking, 
withhol(Hng,  or  detention. 

11848,  Con  §2981.  Section  one  thousand  three  hundred  and  sev- 
Boi.  Act  enty-three,,  section  one  thousand  seven  hundred  and  thirty- 
6  MiBc.  476.  Qjie,  excluding  subdivision  first  thereof,  and  sections  one 
thousand  seven  hundred  and  twenty-two,  one  thousand 
seven  hundred  and  twenty-six,  one  thousand  seven  hundred 
and  thirty,  one  thousand  seven  hundred  and  thirty-two. 
one  thousand  seven  hundred  and  thirty-three,  one  thousand 
seven  hundred  an<l  thirty-four,  and  one  thousand  seven 
hundred  and  thirty-five  of  this  act,  substituting  the  con- 
stable for  the  sheriff,  apply  to  the  proceedings  in  an  action 
in  a  justice's  court  to  recover  a  chattel,  and  to  an  action 
against  the  sureties  in  an  undertaking  given  therein,  except 
as  otherwise  specially  prescribed  in  this  chapter. 

§1344.  Con-  S  2932.  "Where  the  defendant  does  not  appear,  and  the 
sol.  Act  summons  has  not  been  personally  served  upon  him,  and  a 
chattel,  or  part  of  a  chattel,  to  recover  which  the  action  is 
brought,  has  been  replevied,  and  the  proceedings  thereupon 
have  been  duly  taken,  as  prescribed  in  this  article ;  the  jus- 
tice must  proceed  to  hear  and  determine  the  action,  with 
respect  to  that  chattel  or  part  of  a  chattel ;  or,  if  the  action 
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is  brought  to  recover  two  or  more  chattels,  with  respect  to 
those  i^hich  have  been  replevied  ;  in  like  manner  and  with 
like  effect,  as  if  the  summons  had  been  personally  served. 

S  2988.  Where  the  summons  has  been  personally  served  %  iws.  Cun- 
upon  the  defendant,  or  where  he  appears,  the  lustice  must  fj'Vjf^Vro 
proceed  to  hear  and  determine  the  action,  although  the  172. 
plaintiff  has  not  required  the  chattel  to  be  replevied,  or  the 
constable  has  not  been  able  to  replevy  it. 


371a 


PLEADlNGa 


§  2934 


TITLE    ni. 


Pleadings;  including   counierdaims,    and    proceedings    upon 

answer  of  title. 


i  2934.  When  issue  to  be  joined. 
2936.  Pleadings. 

2936.  Complaint. 

2937.  Wliat    cause    of    action 

may  be  joined. 

2938.  Answer. 
29.i9.  Demurrer. 

2940.  General  rules  for   plead- 

ing. 

2941.  Account,    or   instrument 

for  paying  of  money. 

2942.  Court  may  require  items 

to  be  exhibited. 

2943.  Immaterial  variance  to  be 

disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims. 

2946.  Id.;    where  executor   or 

trustee  is  a  party. 

2947.  Consequence  of  neglect  to 

plead  counterclaim. 

2948.  The  last  sectionqualified. 


§  2949.  Judgment  upon  counter- 
claim. 

2950.  Judgment  when  accounts 

exceed  $400. 

2951.  Answer  of  title. 

2952.  Undertaking  thereupon. 

2953.  In  what  court  new  action 

to  be  brought. 

2954.  When  action    before  jus- 

tice to  be  discontinaed. 

2955.  Effect  of   failure  to   give 

undertaking. 

2956.  When  title  conaes  in  ques- 

tion on  plaintifTsowm 
showing. 

2957.  Pleadings  in  new  action. 

Undertaking  before  jus- 
tice, when  applicable. 

2958.  Answer  of  titles  as  to  one 

of  Hoveral  causes  of  ac- 
tion. 


80  Hun,  36. 
7  Misc.  561. 


§  2934*  lAm'd  1893.]  At  the  place  and  within  one 
hoar  after  the  time  specified  in  the  summons  for  the  return 
thereof;  or,  where  an  order  of  arrest  is  granted  and  executed 
within  twelve  hours  after  the  defendant  is  brought  before 
the  juslice;  or,  where  no  summons  is  issued,  at  the  time 
when  the  parties  voluntarily  appear  to  join  issue,  the  plead- 
ings of  the  parties  must  be  made  and  issue  must  be  joined. 
Where  both  parties  appear  upon  the  return  of  the  summons 
an  issue  must  be  joined  before  an  adjournment  is  haii,  ex- 
c-tpt  when  the  defendant  refuses  or  neglects  to  plead. 
Where  an  issue  of  fact  or  an  issue  of  law  is  joined  in  a 
justice's  court,  or  before  a  justice  of  the  peace  in  the  city  of 
Brooklyn,  or  in  any  of  the  towns  in  the  county  of  Kiii<rH,  in 
which  the  judgment  demanded  by  either  party  in  his  plead- 
ings exceeds  the  sum  of  ouehiinured  dollars;  or,  when  in  an 
action  to  recover  a  chattel  or  chat*  els,  the  value  of  which  as 
fixed  by  either  party  in  his  pleadings  oraffiiavits  exceeds 
one  hundrei  dollars,  the  defendant  may,  after  issue  joined 
and  b  jfore  an  adjournment  is  granted  upon  his  application, 
apply  to  the  justice  before  whom  the  action  is  brought 
for  an  order  removing  the  action  into  the  county 
QQurt   of   the   county   of  Kings.     Such    an  order  must 


^ 
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be  granted  npon  the  defendant  filing  with  the  justice  an 
undertaking  in  a  sum  fixed  by  the  justice,  not  exceeding 
twice  the  amount  of  the  damages  claimed  or  twice  the  valre 
of  the  chattel  or  of  all  the  chattels  claimed,  as  stated  in  the 
pleadings  or  affidaidts,  with  one  or  more  sureties,  approved 
by  the  justice,  to  the  effect  that  the  defendant  will  pay  to 
the  plaintiff  the  amount  of  any  judgment,  including  costs, 
thatmiybe  recovered  against  him  in  the  county  court  in 
the  action  so  removed.  From  the  time  of  the  granting  of 
the  order  the  county  court  of  Kings  county  has  cognizance 
of  the  actiou,  and  the  same  shall  be  trit  d  and  determined  by 
said  county  court  as  if  oi  iginally  brought  thert  in.  TL  e  jus- 
tice must  forth w  ith  deliver  to  the  clerk  of  th«  county  court 
all  prooesseM,  pleadings  and  other  papers  in  the  action  i^hioh 
must  be  filed,  entered  or  recorded,  as  the  case  requires,  in 
the  latter  office.  Costs  in  an  action  so  removed  shall  be  the 
same  as  in  an  original  action  commenced  in  said  county 
court. 


§  2Q3B'    The  pleading  in  a  justice's  court  are:  8  1347.  Con. 

sol.  Act. 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one 
or  more  distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims   72  Hun,  476. 
st ated  i  n  the  ans w er. 

§  2036-  The  complaint  must  state,  in  a  plain  and  direct 
manner,  the  facts  constituting  the  cause  of  action.  S  1347,  Con- 


sol.  Act. 


§  2037-  The  plaintiff  may  unite,  in  the  same  complaint, 
two  or  more  cause;!  of  action,  where  they  all  arise  out  of 
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1.  The  dame  transaction,  or  transactions  connected  with 
the  same  subject  of  action  ;  or 

2.  Contract,  express  or  implied  ;  or 

8,  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that 
all  the  causes  of  action  so  united  belong  to  one  of  the  fore- 
going subdivisions  of  this  section ;  that  they  are  consistent 
with  each  other  ;  that  they  require  the  same  judgment ;  and, 
except  as  otherwise  prescrilled  by  law.  that  they  affect  aU 
the  parties.  Where  a  cause  of  action,  for  which  a  defend- 
ant might  be  arrested,  is  united  with  a  cause  of  action,  for 
which  he  cannot  be  arrested,  an  execution  against  the  per- 
son of  the  defendant  cannot  be  issued  upon  the  Judgment 

%  1847,  Con-       §  2038.  The  answer  may  contain  a  general  denial  oi 
7°Mi8c^'820-  ^^^  allegation  of  the  complaint,  or  a  specific  denial  of  one 
9  Id.  72*.      '  or  more  of  the  material  lUlegations  thereof.     It  may  also 
set  forth,  in  a  plain  and  direct  manner,  new  matter,  con- 
stituting one  or  more  defences  or  counterclaims. 

%  1817,  Con-  §  2930.  In  a  case  specified  in  subdivision  third  ar 
?Mi8c'*6i4  fourth  of  section  two  thousand  nine  hundred  and  thirty- 
*  five  of  this  act,  a  party  may  demur  to  the  pleading  of 
the  adverse  party,  or,  if  it  is  a  complaint,  to  one  or  more 
distinct  and  separate  causes  of  action,  where  it  is  not  suf- 
ficiently explicit  to  be  understood  ;  or  where  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  or 
counterclaim,  as  the  case  may  be.  If  the  court  deems  the 
demurrer  well  founded,  it  must  permit  the  pleading  to  be 
amended  ;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading,  demurred  to,  must  be  dis- 
regardea.  If  the  court  deems  the  demurrer  not  well 
founded,  it  must  permit  the  party  making  it  to  plead  over, 
at  his  election. 

H 1847,  Con-  §  2940.  A  pleading,  except  as  otherwise  prescribed  in 
Ml.  Act  section  two  thousand  nine  hundred  and  fifty-one  of  this 
act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book : 
if  it  is  written,  it  must  be  filed  by  him,  and  a  reference  to 
it  made  in  his  docket-book.  A  pleading  is  not  required  to 
be  in  any  particular  form ;  but  it  must  be  so  expressed,  as 
to  enable  a  person  of  common  understanding  to  know  what 
is  intended. 

$1847,  Con-  §  2941.  For  the  purpose  of  setting  forth  a  cause  of 
Boi.  Act,  action,  defence,  or  counterclaim,  founded  upon  an  account, 
or  upon  an  instrument  for  the  payment  of  money  only,  it 
is  sufficient  for  the  party  to  deliver  the  instrument,  or  a 
copy  of  the  account  to  the  court,  and  to  state  that  there  is 
due  to  him  thereupon,  from  the  adverse  party,  a  specified 
sum,  which  he  claims  to  recover  or  to  set  off. 

§1847  Con-       §8942.  The  court  may,  upon  the  request   of  either 

Boi.  Act.     '  party,  made  when  issue  is  joined,  require  the  adverse  partj 

to  exhibit  his  account  or  demand,  or  to  state  the  nature 


J 
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thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that  or  an> 
other  sx)ecified  time  ;  and  in  case  of  his  default,  it  may  pre- 
clude him  from  giving  evidence  of  such  parts  thereof,  as 
have  not  been  so  exhibited  or  stated. 

§  8943.  A  variance,  between  an  allegation  in  a  pleading  $  1347,  Con. 
and  the  proof,  must  be  disregarded  as  immaterial,  unless  *°*'  •^^*- 
the  court  is  satisfied  that  the  adverse  party  has  been  misled 
thereby,  to  his  prejudice. 

§2944.  The  court  must,  upon    application,  allow  a  $1347,  Con- 
pleading  to  be  amended,  at  any  time  before  the  trial,  or  ?2**^^\ 
during  the  trial,  or  upon  appeal,  if  substantial  justice  will  ©ig.  i^f" 
be  promoted  thereby.     Where  a  party  amends  his  plead-  84  N.  Y. 
mg  after  joinder  of  issue,  or  pleads  over  upon  the  decision     State  l^ 
of  a  demurrer,  and  it  is  made  to  appear  to  the  satisfaction    7  jjig^^  ^ 
of  the  court,  by  oath,  that  an  adjournment  is  necessary 
to  the  adverse  party,  in  conssquence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.    The 
court  may  also,  in  its  discretion,  require,  as  a  condition  of 
allowing  an  amendment,  the  payment  of  costs  to  the  ad- 
verse party. 

§  2945.  Sections  ^ve  himdred  and  one  and  five  hundred  «  mlsc.  72. 
and  two  of  this  act  apply  to  a  counterclaim  in  an  acticm 
brought  in  a  justice's  court;  except  that  such  a  coimter- 
claJm  cannot  be  interposed,  unless  it  is  of  such  a  nature, 
that  a  justice's  court  has  jurisdiction  of  a  cause  of  action 
founded  thereon. 

§  2946.  Sections  five  hundred  and  five  and  ^ye  hun- 
dred and  six  of  this  act  apply  to  a  counterclaim  in  an  action 
against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  de- 
fendant cannot  take  judgment  against  the  plaintiff  upon  a 
counterclaim,  for  a  sura  exceeding  two  hundred  dollars. 

§  2947.  Where  the  defendant,  in  an  action  to  recover 
damages  upon  or  for  breach  of  a  contract,  neglects  to  inter- 
pose a  counterclaim,  consisting  of  a  cause  of  action  in  his 
favor  to  recover  damages  for  a  like  cause,  which  might 
have  been  allowed  to  him  upon  the  trial  of  the  action,  he, 
and  every  person  deriving  title  thereto  through  or  from 
him,  are  forever  thereafter  precluded  from  maintaining  an 
action  to  recover  the  same,  or  any  part  thereof, 

§  2948.  But  the  prohibition  contained  in  the  last  sec- 
tion does  not  extend  to  either  of  the  following  cases  : 

1,  Where  the  amount  of  the  counterclaim  is  two  hundred 
dollars  more  than  the  judgment  which  the  plaintiff  re- 
covers. 

2.  Where  the  counterclaim  consists  of  a  judgment,  ren- 
dered before  the  commencement  of  the  action,  in  which  it 
might  have  been  interposed.  * 

£  Where  the  counterclaim  consists  of  a  claim  for  un- 
liquidated damages. 
4    Where  the  counterclaim   consists  of  a  claim,  upon 


which  another  action  was  pending,  at  the  time  when  the 
action  was  commenced. 

5«  Where  judgment  is  taken  against  the  defendant. 
Without  personal  service  of  the  summons  upon  him,  or  an 
appearance  by  him. 

§  8940.  Where  a  counterclaim  is  established,  which 
equals  the  plaintiff's  demand,  the  judgment  must  be  in 
favor  of  the  defendant.  Where  it  is  less  than  the  plaintiff's 
demand,  the  plaintiff  must  have  judgment  for  the  residue 
only.  Where  it  exceeds  the  plaintiff's  demand,  the  de- 
fendant must  have  judgment  for  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff,  imless  it  is  more  than 
the  sum  of  two  himdred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either  : 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to 
satify  the  plaintiff's  demand,  and  render  judgment  for  the 
defendant  for  his  costs ;  in  which  case,  the  defendant  may 
maintain  an  action  for  the  residue  ;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs  ;  in 
which  case,  the  deiendant  may  thereafter  maintain  an  ac- 
tion for  the  whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff, 
the  judgment  does  not  prejudice  the  defendant's  right  to 
recover,  from  another  person,  so  much  thereof,  as  the  judg- 
ment does  not  cancel. 

siAbb.N.O.       §  2950.  Where,  upon  the  trial  of  an  action,  the  sum 
296'  '^  ^^^'  *^**^  ^^  ^®  accounts  of  both  parties,  proved  to  the  satisfac- 
tion of  the  justice,  exceeds  four  hundred    dollars,  judg- 
ment of  discontinuance  must  be  rendered  against  the  plain- 
tiff, with  costs. 

$1349,  Con-       §8951,  The  defendant  may,  either  with  or  without 
sol.  Act        other  matter  of  defence,  set  forth  in  his  answer  facts, 

r  ^^*  ^'   '^^^w^^S  ^^**  *^®  *^^^®  ^  ^^^  property  will  come  in  ques 
^'  *^*  tion.    Such  an  answer  must  be  in  writing  ;  and  it  must  be 

signed  by  the  defendant,  or  his  attorney  or  agent,  and 
delivered  to  the  justice.  The  justice  must,  thereupon, 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

%  1350,  Con-  §  8952.V  In  the  case  specified  in  the  last  section,  the 
sol.  Act  defendant  must  also  deliver  to  the  justice,  with  the  answer, 
c  848  **  ^'  *  written  undertaking,  executed  by  one  or  more  sureties, 
approved  by  the  justice  ;  to  the  eflcect  that,  if  the  plaintiff, 
within  twenty  days  thereafter,  deposits  with  the  justice  a 
summons  and  complaint  in  a  new  action,  for  the  same 
cause,  to  be  brought  in  the  proper  court,  as  prescribed  in 
the  next  section,  the  defendant  will,  within  twenty  days 
after  the  deposit,  give  a  written  admission  of  the  serrice 
thereof.  Where  the  defendant  was  arrested  in  the  action 
before  the  justice,  the  imdertaking  must  further  provide, 
that  he  will,  at  all  times,  render  himself  amenable  to  any 
mandate,  which  may  be  issued  to  enforce  a  final  judgment 
in  the  action  so  to  be  brought.    If  the  defendant  fiuls  to 
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comply  with  the  undertaking,  the  sureties  are  liable  there- 
upon, to  an  amount  not  exceeding  two  hundred  dollars. 

§  2058.  The  court  in  which  a  new  action  is  to  be  f  1861,  Con 
brought  as  prescribed  in  the  last  section,  is  the  supreme  •^^  ^^ 
court,  or  the  county  court  of  the  justice's  county,  at  the 
plaintiff's  election ;    except  that,  where  the  justice  is  a 
justice  of  the  peace  of  the  city  of  Buffalo,  it  is  the  superior 
court  of  Buffalo. 

§  2054.  Upon  the  delivery  of  the  undertaking  to  the 
justice,  the  action  before  him  is  discontinued,  and  each 
party  must  pay  his  own  costs.  The  costs  so  paid  by  either 
party  must  be  allowed  to  him,  if  he  recovers  costs  in  the 
new  action,  to  be  brought  as  prescribed  in  the  last  two 
sections.  If  the  plaintiff  fails  to  deposit  with  the  justice  a 
summons  and  complaint  in  the  new  action,  before  the 
expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the 
plaintiff  to  recover  his  costs  before  the  justice. 

§  2055.  If.  the   undertaking  is  not  delivered  to  the  i  1858,  Con- 
justice,  he  has  jurisdiction  of  the  action,  and  must  proceed  *<>'•  -^^t. 
therein  ;  and  the  defendant  is  precluded,  in  his  defence, 
from  drawing  the  title  in  question. 

§  2056.  If,  however,  it  appears,  upon  the  trial,  from  $  i854,  Con- 
the  plaintiff's  own  showing,  that  the  title  to  real  property  is  »oi.  Act 
in  question,  and  the  title  is  disputed  by  the  defendant,  the  '^'^  ^""'  ^* 
justice  must  dismiss  the  complaint,  with  costs,  and  render 
judgment  against  the  plaintiff  accordingly. 

§  2957.  In  the  new  action,  to  be  brought  after  an  %  1856,  Con- 
action  before  a  justice  is  discontinued,  by  the  delivery  of  S2*v^y**54. 
an  answer  and  an  undertaking,  as  prescribed  in  the  last  six 
sections  of  this  act,  the  plaintiff  must  complain  for  the 
same  cause  of  action  only,  upon  which  he  relied  before  the 
justice ;  and  the  defendant's  answer  must  set  up  the  same 
defence  only,  which  he  made  before  the  justice.  If  the 
action  is  to  recover  a  chattel,  which  was  replevied  in  the 
justice's  court,  each  undertaking,  given  in  the  justice's 
court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

^  2058.  Where,  in  an  action  before  a  justice,  the  plain-  %  1856,  Con- 
tift  has  two  or  more  causes  of  action,  and  the  defence,  that  ■oi-  -^ct. 
the  title  to  real  property  will  come  in  question,  is  interposed 
as  to  one  or  more,  but  not  as  to  all  of  them  ;  the  defendant 
may  deliver  an  answer  and  undertaking  as  prescribed  in 
sections  two  thousand  nine  hundred  and  fifty-one  and  two 
thousand  nine  hundred  and  fifty-two  of  this  act,  with  re- 
spect to  the  cause  or  causes  of  action  only,  in  which  title 
will  so  come  in  question.  Whereupon  the  justice  must 
discontinue  the  action  as  to  those  causes  of  action  only;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  proper 
court ;  and  the  original  action  must  proceed  as  to  the  other 
cauaes. 
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TITLE  IV. 
Proceedings  between  the  joinder  of  issue  and  Uie  triaL 

Abticub  1.  Adjoamments. 

2.  Compelling  the  attendance  of  a  witness. 
8.  Commission  to  take  testimony. 

ARTICLE  FIRST. 
Adjournments. 

I  2959.  Adjonrnment  by  jostice.       %  2965.  Subsequent      ad  jonrn- 

2960.  Adjonrnment  on  applica-  ments. 

tion  of  plaintifC.  .  2966.  Justice  may  impose  coo- 

2961.  Adjournment  on  applica-  ditions    upon    adjouni- 

tion  of  de  fendant .  ment . 

2908.  Id.;    undertaking   there-  2967.  Adjournment  when 

upon.  rant   to  attach 

2968.  Undertaking  to    procure  witness  is  issued. 

discharge  of  defendant  2968.  Adjournment  not   to  ex- 

#rom  custody.  ceed ninety  days. 

2964.  When    defendant  to  be 

discharged. 

§  2950.  At  the  time  of  the  return  of  a  summons,  or  of 
the  joinder  of  issue  without  process,  but  at  no  other  time, 
the  justice  may,  in  his  discretion  and  upon  his  own  motion, 
adjourn  the  trial  of  the  action  not  more  than  eight  days, 
unless  the  defendant  has  been  arrested  ;  in  which  case,  no 
such  adjournment  shall  be  made. 

46  Hun,  370.  §  2960.  At  the  time  of  the  return  of  a  summons,  or  of 
the  joinder  of  issue  without  process,  the  justice  must, 
upon  the  application  of  the  plaintiff,  adjourn  the  trial  of 
the  action,  not  more  than  eight  days,  to  a  time  fixed  by  the 
justice.  But  such  an  adjournment  shall  not  be  granted 
unless  the  plaintiff  or  his  attorney,  if  required  by  the  de- 
fendant, makes  oath  that  the  plaintiff  cannot,  for  want  of 
some  material  testimony  or  witness,  specified  by  him,  safely 
proceed  to  trial. 

§  2961.  At  the  time  of  the  joinder  of  issue,  the  justice 
must,  upon  the  application  of  the  defendant,  adjourn  the 
trial  of  the  action,  upon  his  complying  with  the  following 
requirements  : 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  be- 
lieves that  the  defendant  has  a  good  defence  to  the  action, 
and  that  he  cannot  safely  proceed  to  trial,  for  want  of  some 
material  testimony  or  witness,  specified  by  him. 

2.  If  required  b^  the  plaintiff,  and  the  defendant  has 
not  been  arrested  m  the  action,  an  undertaking  must  be 
given  to  the  plaintiff  in  behalf  of  the  defendant,  as  pre- 
scribed in  the  next  section.  But  such  an  undertaking  need 
not  be  given,  where  the  action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable 
time,  fixed  by  the  justice,  as  will  enable  the  defendant  to 
procure  the  testimony  or  witness, 

40  Hun,  207.  §  2962.  The  imdertaking  described  in  the  last  section 
must  be  executed  by  one  or  more  sureties,  approved  by  the 
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justice  ;  and  must  be  to  the  effect  that,  if  the  plaintiff  re- 
covers judgment  in  the  action  ;  and  if,  before  the  expira- 
tion of  ten  days  after  the  plaintiff  becomes  entitled  to  an 
execution  upon  the  judgment,  the  defendant  removes, 
secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  his 
property,  liable  to  levy  and  sale  by  virtue  of  an  execution, 
except  for  the  necessary  support  of  himself  and  his  family, 
and  if  an  execution  upon  the  judgment  is  returned  wholly 
or  jmrtly  imsatisfied ;  the  sureties  will,  upon  demand,  pay 
to  the  plaintiff  the  sum  due  upon  the  judgment. 

§  2968.  Where  the  defendant  has  been  arrested,  the 
trial  must  be  adjourned  upon  his  application,  upon  the  same 
terms,  and  in  the  same  manner,  as  where  he  has  not  been 
arrested ;  except  that  the  undertaking  prescribed  in  the  last 
section  need  not  be  given.  A  defendant,  who  procures  such 
an  adjournment,  must  continue,  during  the  time  of  adjourn- 
ment, in  the  custody  of  the  constable :  unless  he  gives  an 
xmdertaking  to  the  plaintiff,  with  one  or  more  sureties,  ap-- 
proved  by  the  justice,  to  the  effect  that,  if  the  plaintiff  re- 
covers judgment  in  the  action  ;  and  if  an  exec  ution  is  issued 
thereupon  against  the  person  of  the  defendant,  within  ten 
days  after  the  plaintiff  is  entitled  to  the  same ;  and  if  a  re- 
turn is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found  ;  the  sureties  will  pay 
to  the  plaintiff  the  amount  due  upon  the  judgment.  If  such 
an  undertaking  is  given,  the  defendant  must  be  discharged 
from  custody. 

§  2964.  If  the  trial  of  an  action,  in  which  the  defend" 
ant  has  been  arrested,  is  adjourned  with  the  consent  of  both 
parties,  or  upon  the  application  of  the  plaintiff,  the  defend* 
ant  must  be  discharged  from  custody. 

§  2966.  The  justice  must,  upon  the  application  of  the 
defendant,  grant  a  second  or  subsequent  adjournment  of 
the  trial  of  the  action,  upon  the  defendant's  giving  security, 
if  required,  as  prescribed  in  the  foregoing  provisions  of  this 
article,  where  he  applies  for  a  first  adjournment ;  and  upon 
his  proving,  by  his  own  oath  or  otherwise,  to  the  satisfaction 
of  the  justice,  that  he  cannot  safely  proceed  to  trial  for 
want  of  some  material  testimony  or  witness ;  and  that  he 
has  used  due  diligence  to  obtain  the  testimony  or  witness. 
But  if  the  defendant  has  given  an  undertaking  upon  a  for- 
mer adjournment,  a  new  undertaking  need  not  be  given, 
unless  it  is  required  by  the  justice,  or  by  the  sureties  in  the 
former  undertaking. 

§2966.  Upon  granting  the  defendant's  application  for  6  dr.  Pra 
an  adjournment,  where  the  trial  has  been  once  adjourned,  28. 
or  where  the  plaintiff  is  a  non-resident  of  the  county,  the 
justice  may,  in  his  discretion,  upon  the  plidn tiff's  applica- 
tion, direct  that  any  witness  on  the  part  of  the  plaintiff, 
who  is  in  attendance,  be  then  examined  under  oath  before 
the  justice.  Thereupon  the  testimony  of  the  witness  must 
be  reduced  to  writing,  certified  by  the  justice,  and  retained 
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by  him ;  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  given 
orarij  by  the  witness. 

§  2967.  Where,  upon  a  trial,  a  warrant  of  attachment 
is  issued  to  compel  the  attendance  of  a  witness,  who  has 
failed  to  appear  in  obedience  to  a  subpoena,  the  justice  may, 
in  his  discretion,  adjourn  the  trial,  for  such  a  time  as  he 
deems  necessary  for  the  return  of  the  warrant,  not  exceed- 
ing five  days. 

§  2968.  The  trial  of  an  action  shall  not  be  adjourned  to 
a  time  beyond  ninety  days  from  the  joinder  of  issue,  with- 
out the  consent  of  both  parties,  except  in  one  of  the  follow- 
ing cases : 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has 
not  been  procured,  so  that  it  is  necessary  to  issue  a  new 
venire,  or  to  summon  one  or  more  talesmen,  the  trial  may 
be  adjourned,  not  more  than  two  days  beyond  the  ninety 
days,  in  order  to  enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  ver- 
dict and  is  discharged,  the  trial  may  be  adjourned  a  suffi- 
cient time  beyond  the  ninety  days,  to  enable  a  new  jury  to 
be  procured,  as  prescribed  in  title  fifth  of  this  chapter. 

8.  Where  a  warrant  of  attachment  has  been  issuai  to  com- 
pel the  attendance  of  a  witness,  as  prescribed  in  the  last 
section,  or  a  warrant  has  been  issued  to  commit  a  recusant 
witness,  as  prescribed  in  title  fifth  of  this  chapter,  an  ad- 
journment made  thereupon,  as  prescribed  by  law^  is  not 
deemed  a  part  of  the  ninety  days, 

ARTICLE  SECOND. 

COMPEIiliING  THE  ATTENDANCE    OF  A  WITNESS. 

%  2969.  When  justice  may  issue  §  2974.  Fine  for  refusing  to  at- 

eubpoena.  tend,  or  to  testify. 

2970.  Subpcena ;  how  served.  2975.  Id. ;  how  imposed. 

2971.  Warrant   of    attachment  21)76.  Minute  of  conviction. 

against  defaulting  wit-  2977.  Execution  thereupon. 

nesB.  2978.  Money  colJected ;  howap- 

2972.  Id. ;  how  executed  ;  fees  plied. 

thereupon.  2979.  Defaulting  witness  liable 

2973.  Id. ;   when  witness  is  in  for  damages. 

adjoining  county. 

§  2669.  A  justice  of  the  peace  may  issue  a  subpoena,  to 
compel  a  witness  to  attend,  in  the  county  where  the  justice 
resides,  or  in  an  adjoining  county,  but  not  otherwise,  for 
the  purpose  of  testifying  upon  the  trial  of  an  action,  pend- 
ing before  himself,  or  before  another  justice.  The  subpoena 
may  require  the  witness,  except  as  otherwise  expressly  pre- 
scribed by  law,  to  bring  with  him  any  book  or  paper,  relat- 
ing to  the  merits  of  the  action.  But  a  justice  shall  not  issue 
a  subpoena  to  compel  the  attendance  of  a  witness  before 
another  justice,  unless  the  person  applying  therefor  proves, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  ac- 
tion is  actually  x)ending  before  the  other  justice. 
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§  S970.  A  subpoBna  may  be  served  by  a  constable,  or  by 
any  other  person.  It  must  be  served  by  reading  it,  or  stating 
its  contents,  to  the  witness,  and  by  paying  or  tendering  to 
him  his  lawful  fee  for  one  day's  attendance  as  a  witness. 
Where  it  is  served  by  a  constable,  his  return  thereto,  stating 
the  manner  of  service  and  the  sum  paid,  is  presumptive 
evidence  of  the  facts  therein  stated. 

§  2971.  Where  it  is  made  to  appear,  to  the  satisfaction 
of  the  justice,  by  affidavit  or  other  proof,  that  a  person,  duly 
subpoenaed  to  attend  before  him  in  an  action,  has  refused 
or  neglected  to  attend  as  a  witness  in  obedience  to  the  sub- 
poena ;  and  no  just  cause  for  the  neglect  or  refusal  is  shown 
to  exist ;  and  the  party,  in  whose  behalf  the  witness  was 
subpoenaed,  or  his  attorney,  makes  oath  that  the  testimony 
of  the  witness  is  material ;  the  justice  must  issue  a  warrant 
of  attachment,  directed  generally  to  any  constable  of  the 
county,  for  the  purpose  of  compelling  the  attendance  of 
the  witness. 

§  2972.  Such  a  warrant  of  attachment  must  be  executed 
in  the  same  manner  as  an  order  of  arrest.  The  fees  of  the 
justice  and  constable  for  issuing  and  serving  it,  must  be  paid 
by  the  person  against  whom  it  is  issued,  unless  he  shows  a 
reasonable  excuse,  to  the  satisfaction  of  the  justice,  for  his 
omission  to  attend  ;  in  which  case,  the  party  procuring  the 
warrant  must  pay  them,  and,  if  he  recovers  costs,  the  amount 
thereof  must  be  allowed  to  him  as  part  of  his  costs. 

§  2973.  Where  the  delinquent  witness  is  within  an  ad- 
joining county,  the  constable,  to  whom  the  warrant  of  at- 
tachment is  directed,  may  arrest  the  witness  in  that  county, 
and  bring  him  before  the  justice.  The  constable,  while  he 
is  within  the  adjoining  county  for  that  purpose,  has  all  the 
powers  of  a  constable  of  that  county,  with  respect  to  the 
warrant  so  issued  to  him. 

§  2974.  A  person,  duly  subpoenaed  as  a  witness,  who, 
without  a  reasonable  excuse,  proved  by  his  oath  or  the 
oath  of  another  person,  fails  to  attend ;  or,  attending,  re- 
fuses to  testify  ;  must  be  fined,  by  the  justice  before  whom 
the  action  is  pending,  for  each  non  attendance  or  refusal, 
such  a  sum,  not  less  than  one  dollar  nor  more  than  ten  dol- 
lars, as  the  justice  thinks  it  reasonable  to  impose  upon  him, 
as  a  fine  therefor. 

§  2975.  The  fine  may  be  summarily  imposed  by  the  8  Misc.  364. 
justice,  upon  the  application  of  the  party  in  whose  behalf 
the  witness  was  subpoenaed,  at  any  time  during  the  trial, 
when  the  defaulting  witness  is  present,  and  has  an  oppor- 
tunity to  be  heard.  If  it  is  not  imposed  during  the  trial, 
the  justice,  at  any  time  within  five  days  after  judgment  is 
rendered,  must,  upon  the  application  of  the  party,  issue  a 
warrant,  directed  generally  to  any  constable  of  the  county, 
commanding:  him  to  arrest  the  defaulting  witness,  and  to 
brin^  him  before  the  justice,  at  a  time  and  place  therein 
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§§  3976-2980 
specified,  the  time  to  be  not  more  than  twelve  days  after 
issuing  the  warrant,  to  show  cause  why  a  fine  should  not 
be  imposed  upon  him. 

§  2976.  The  justice  imposing  the  fine  must  enter  in  his 
docket-book  a  minute  of  the  conviction,  of  the  cause  there- 
of, of  the  amount  of  the  fine,  and  of  the  costs.  The  miuate 
is  deemed  a  judgment  against  the  delinquent,  in  favor  of 
the  officer  to  whom  fines  are  directed  to  be  paid,  by  section 
two  thousand  eight  hundred  and  seventy-five  of  this  act. 

§  2977.  If  the  whole  amount  of  the  fine  and  costs  is 
not  forthwith  paid  to  the  justice,  he  must  issue  an  execu- 
tion, directed  generally  to  any  constable  of  the  county, 
commanding  the  constable  to  collect  the  sum  remaining 
unpaid,  of  the  goods  and  chattels  of  the  delinquent,  within 
the  county,  ana,  for  want  thereof,  to  take  him,  and  convey 
him  to  the  jail  of  the  county  there  to  remain  until  he  pays 
that  sum,  not  exceeding  thirty  days.  Upon  the  delinquent 
being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge, 
as  specified  in  tne  execution. 

§  2978.  The  money  collected  by  virtue  of  the  execu- 
tion must  be  forthwith  paid  by  the  constable  to  the  justice. 
The  justice  must,  within  ten  days  after  he  receives  a  fine, 
or  any  part  thereof,  from  the  constable  or  the  delinquent, 
pay  the  money  to  the  officer,  to  whom  the  fines  are  directed 
to  be  paid,  b^  section  two  thousand  eight  hundred  and 
seventy-five  of  this  act,  for  the  use  of  the  poor. 

^2979.  A  person,  subpoenaed  as  prescribed  in  this 
article,  who  neglects  or  refuses  to  obey  the  subpoena,  or  to 
testify,  is  also  Bable  to  the  party,  in  whose  behalf  he  was 
subpoenaed,  for  aM  damages  which  the  party  sustains  by 
reason  of  his  neglect  or  refusal. 

ARTICLE  THIRD. 
Commission  to  take  Testimoitk; 

S  8960.  Commission  to  examine  commission. 

witness  upon  interroga-       §  S986.  Receipt  tliereof    bj  jns- 
t<uies.  tice. 

S981.  Id.;  orally.  2936.  When      deposition     eri- 

8^89.  When  and  how  granted.  dence. 

2988.  Adjournment.  2987.  Powers  of  commiBBioiierB. 

2984.  Bxecation  and  return  of 

1 13A8,  Con-  §  2980.  Where  the  defendant  has  neglected  to  appear 
sol.  Act.  upon  the  return  of  a  summons,  or  has  failed  to  answer  the 
40  H  .n,  242.  complaint,  or  where  an  issue  of  fact  has  been  joined  in  an 
action ;  and  it  appears,  by  affidavit,  upon  the  application 
of  either  party,  that  a  witness,  not  within  the  county 
where  the  action  is  pending,  or  an  adjoining  county,  is 
material  in  the  prosecution  or  defence  of  the  action,  the 
justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine 
the  witness  under  oath,  upo4  interrogatories  to  be  settlecl 
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by  the  justice,  or  by  the  written  agreement  of  the  parties, 
and  indorsed  upon  or  annexed  to  the  commission  ;  to  take 
and  certify  the  dsposition  of  the  witness ;  and  to  return 
tlie  same  by  mail,  addressed  to  the  justice. 

§  8981.  If  both  parties  expressly  consent,  a  commis- 
sion  granted  as  prescribed  in  this  article  may  issue  without 
-written  interrogatories,  and  the  deposition  may  be  taken 
upon  oral  questions.  In  that  case,  section  nine  hundred 
of  tills  act  applies  to  the  execution  of  the  commission  ;  and 
a  copy  of  that  section  must  be  annexed  thereto.  Notice  of 
the  time  or  place  of  the  examination  of  a  witness,  by  virtue 
thereof,  need  not  be  given. 

§  S982.  The  commission  may  be  granted  by  the  justice 
without  notice,  upon  the  application  of  the  plaintiff,  made 
at  the  return  of  the  summons,  or  upon  the  application  of 
either  party,  made  at  the  lime  of  the  joinder  of  issue.  It 
may  also  be  granted  at  any  time  after  tne  joinder  of  issue, 
upon  the  application  of  either  party,  accompanied  with 
proof,  by  affidavit,  that  six  days'  written  notice  of  the 
application  has  been  served  upon  the  adverse  parly,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  the  justice, 

§2983.  Where  a  commission  is  granted  upon  the  4S  Hon,  87a 
application  of  the  plaintiff,  he  is  entitled  to  one  or  more 
adjournments  of  the  trial,  as  may  be  necessary  to  procure 
the  commission  to  be  executed  and  returned  ;  not  exceed- 
ing the  length  of  time  for  which  the  trial  might  be  ad- 
journed upon  the  application  of  the  defendant. 

§  2984.  The  commission  must  be  executed  and  re- 
turned, as  prescribed  in  section  nine  hundred  and  one  of  this 
act ;  and  a  copy  of  that  section  must  be  annexed  thereto, 
except  that  subdivision  sixth  thereof  may  be  omitted. 

§  2985.  The  justice,  to  whom  the  package  containing  78  Hun,  515. 
the  commission  is  transmitted  by  mail,  must  receive  it  from 
the  post-office,  and  open  and  file  it,  indorsing  thereupon 
the  date  of  his  so  doing.  It  must  remain  on  file  with  him, 
until  the  trial ;  but  either  party  is  entitled  to  inspect  it  on 
file. 

§  2986.  Sections  nine  hundred  and  two  and  nine  hun 
dred  and  three  of  this  act  apply  to  a  commission,  issued  as 
prescribed  in  this  article ;  and  to  the  execution  thereof.  A 
deposition  ta^en  thereunder  may  be  read  in  evidence  upon 
the  trial  by  either  party,  and  has  the  effect  specified  in  sec- 
tion nine  hundred  and  eleven  of  this  act. 

§  2987.  Where  the  commission  is  executed  within  the  78  Hun,  6i5. 
State,  the  commissioner,  or,  if  there  are  two  or  more,  a 
majority  of  them,  have  the  same  power  to  issue  a  subpoena, 
to  swear  a  witness,  and  to  compel  his  attendance,  that  a 
justice  of  the  peace  has,  in  an  action  pending  before  hmu 
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TITLE  V. 
Trial  and  its  incidents. 


S 1888,  Con. 
«oL  Act. 


I  2968. 


de- 


Effect  of  failure  of 

fendant  to  appear. 
Wlien  justice  to  try  issne 

of  fact. 
When  jury  trial    may  be 

demanded. 
Venire. 
Id.;  in  action  between  two 

towns,  etc. 
Delivery,  execution,  and 

return  of  venire. 
Ballots  ;  how  prepared. 
2905.  Drawing  jury. 
2996.  Talesman. 
New  venire. 
Juror's  oath. 
Jury  to  hear  proofs. 
Witness's  oatn. 


2989. 

2990. 

2091. 
2092. 

2908. 

2994. 


2007. 
2996. 
2999. 
8000. 


g  8001.  Witness  refusing^  to  be 
sworn,  etc.  W^amnt 
thereupon. 

8002.  Contents  of  warrant;  im- 
prisonment of  recusant 
witness. 

8003.  Adjournment  therenpcNi. 

8004.  Bz  parte  affidavit ;  when 
evidence. 

8005.  Competency  of  witness ; 
how  determined. 

3006.  Constable  to  keep  jury ; 

his  oath. 
8007.  Bendition     0t      verdict; 

plaintiff    need   not   be 

called. 

8006.  JuiT  when  to  be  dis- 
charged ;  new  venire. 

3000.  Fine  to  be  imposed  on  de- 
faidting  juror. 

§  2988.  Where  the  defendant  makes  default  in  appear- 
ing or  pleading,  upon  the  return  of  a  sununons,  which  has 
been  duly  served  as  prescribed  in  this  chapter,  the  justice 
must  hear  the  allegations  and  proofs  of  the  plaintin,  and 
render  judgment  according  to  law  and  equity,  as  the  very 
right  of  the  case  appears. 

§  0989.  Where  an  issue  of  fact  has  been  joined,  if 
neither  party  demands  a  trial  by  iury,  the  justice  must  try 
the  issue,  hear  the  allegations  and  proofs  of  the  parties,  and 
render  judgment  as  prescribed  in  the  last  section. 

§  2990.  [Am*d  1889.]  At  the  time  when  an  issue  of  fact 
is  joined  either  party  may  deipand  a  trial  by  jury,  and  un- 
less so  demanded  at  the  joining  of  issue  a  jury  trial  is 
waived.  And  (for  the  purpose  of  obtaining  such  a  jury) 
the  town  clerk  of  every  town  in  this  state  shall,  within  ten 
days  after  this  act  shall  take  effect,  deliver  to  each  of  the 
justices  of  the  peace  in  his  town  a  certified  copy  of  the  list 
filed  with  him,  in  pursuance  of  section  one  thousand  and 
thirty-seven  of  this  code,  and  he  shall  also  deliver  to  each 
of  said  justices  a  certified  copy  of  any  such  list  hereafter 
filed  with  him,  within  ten  days  after  Uie  same  shall  be  so 
filed.  The  town  clerk  is  entitled  to  a  fee  of  one  dollar  for 
each  copy  of  said  list  so  delivered.  Auj  town  clerk  who 
shall  neglect  to  deliver  a  copy  of  the  list  to  each  of  the 
justices  of  the  town  within  the  time  a6ove  prescribed,  shall 
forfeit  ten  dollars  for  each  failure,  to  be  sued  for  and  re- 
covered by  the  overseers  of  the  poor  of  said  town  for  the 
use  of  the  poor  of  said  town. 

§  2991.  [Am'd  1889.]  When  a  trial  by  jury  is  duly  de- 
manded, the  justice  must  forthwith  openly  draw  twelve 
ballots  from  a  box  or  other  receptacle  containing  the 
names  of  the  persons  who  are  returned  as  jurors  of  the 
tpwn  to  the  courts  of  recprd  of  th^  county  upon  the  last 
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list  thereof  received  by  him  from  the  town  clerk  as  jurors 
to  attend  and  try  said  cause,  on  a  day  to  which  the  cause 
shall  then   be  adjourned   by  him,  not  more  than  eight 
days    from    the    joining    of    issue,    unless  the    parties 
consent  to  a  longer  adjournment,  which  consent  shall  be 
entered  in  the  justice's  minutes.     The  ballots  shall  be  of 
the  same  description  as  those  prescribed  in  section  two 
thousand  nine  hundred  and  ninety -four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a 
justice.     If  a  person  whose  name  is  thus  drawn,  in  the 
judgment  of  the  justice,  resides  more  than  three  miles  from 
the  place  of  trial  the  justice  may  set  aside  such  juror,  and 
he  may  excuse  any  juror  who  comes  within  the  provisions 
of  section  one  thousafid  and  thirty-three  of  this  code,  and 
in  either  case  draw  another  ballot,  and  continue  to  do  so 
until  twelve  are  drawn.    After  the  adjournment  of  the 
court,  at  which  a  jury  trial  has  been  had,  the  justice  must 
deposit  the  ballot*  containing  the  names  of  those  who 
attended  and  served,  in  another  box  kept  by  him.    The 
ballots  containing  the  names  of  those  who  did  not  appear 
and  serve  must  1^  returned  by  the  justice  to  the  box  irom 
which  they  were  taken.    If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  re- 
maining in  the  original  box,  the  justice  upon  drawing  all 
the  ballots  therein,  must  draw  the  necessary  number  from 
the  second  box  containing  the  names  of  those  jurors  who 
have  before  served,  as  in  this  section  prescribed,  and  must 
continue  to  draw  from  that  box  until  a  new  list  of  jurors  is 
delivered  to  him  by  said  town  clerk, 

I  2990.  Where  the  action  is  between  two  towns  or 
cities,  or  between  a  town  and  a  city,  the  venire  must  direct 
the  constable  to  notify  twelve  men  of  the  county,  who  are 
qualified  and  not  exempt,  as  prescribed  in  the  last  section, 
and  who  are  not  interested  in  the  matter  at  issue,  to  form 
a  jury  for  the  trial  of  the  action. 

§  2998.  [Am'd  1889.1  The  justice  must  insert  the 
names  of  the  jurors  so  drawn,  in  a  venire  and  deliver  or 
cause  it  to  be  delivered  to  a  constable  of  the  county  disin- 
terested between  the  parties.  The  constable  must  at  least 
three  days  before  the  day  therein  stated,  notify  each  of  the 
persons  whose  names  have  been  therein  inserted,  by  readr 
ing  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  con- 
stable's failure  after  diligent  search,  to  find  any  of  the  per- 
sons so  named.  The  constable  must  make  his  return  upon 
the  venire,  certifying  that  he  has  so  personally  served  it 
upon  each  of  the  jurors  whose  names  are  therein  inserted, 
or  if  any  were  not  served,  stating  the  reason  for  such  omis- 
sion. Any  constable  making  a  false  return  upon  such 
venire  is  guilty  of  a  misdemeanor.  Any  person  so  served 
and  not  attending  at  the  time  and  place  to  which  the  cause 

*  So  in  origlnaL 
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was  BO  adjourned,  is  guilty  of  a  contempt  of  court,  punish- 
able by  a  line  not  exceeding  ten  dollars,  which  the  justice 
may  impose  forth ixith  by  an  entry  in  his  minutes  of  the  im- 
position of  such  fine,  to  be  collected  by  exe  ution  issued  bj 
the  justice  as  upon  a  judgment,  with  costs  of  thele^y,  and 
which  fine  shall  be  paid  over  to  the  ut-e  of  the  poor  of  the 
county  by  the  justice,  lut  upon  the  presentation  of  a  rea- 
sonable and  sufficient  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  mny,  at  any  time,  remit  such  fine,  or 
any  part  thereof. 
9  Misc.  184.  I  2994*  For  the  purpose  of  procuring  a  jury  to  try  the 
action,  the  justice  must  prepare,  or  cause  to  be  prepared, 
ballots,  uniform,  as  nearly  as  may  be,  in  appearance,  by 
writing  the  name  of  each  person  returned,  who  attends, 
.  upon  a  separate  piece  of  paper.  The  constable,  in  the 
presence  of  the  justice,  must  roll  tip  or  fold  each  ballot  in 
the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble  the 
others,  and  so  that  the  name  is  not  visible.  The  btillotd 
must  be  deposited  in  a  box,  or  other  convenient  receptacle. 
§2994.  [.^7/^'d  1889.]  The  justice  must  then  openly 
draw  out  one  after  another  six  of  the  ballots.  If  a  person 
whose  name  is  drawn  is  challeoged  and  set  aside,  or  is 
excused,  another  balLit  must  be  drawn,  and  so  on  succes- 
sively, until  the  required  number  of  jur(»r8  is  obtaioed. 
The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  SIX  j  urors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  ihe  jury 
to  try  the  action. 

§  2990.  [Ain:d  1889.]  If  a  snfficient  number  r f  compe- 
tent jurors  do  not  attend,  the  justice  shall  i^sue  an  attach- 
ment against  nli  defaulting  jurors,  and  shall  place  the  same 
in  the  hands  of  the  officer -who  summoned  the  same,  c<'m- 
manding  him  f  *rthwith  to  atttich  such  jurois  nnd  to  bring 
them  be  ore  him  at  a  time  specitied  not  more  than  thirty -six 
honrsi  ther  after,  to  which  tiie  cause  must  be  adjonraed. 
The  juror  or  jurors  so  attached  shall,  in  addit  on  to  the  fine 
spe  ifie  I  in  section  two  thousand  nine  hundred  ami  nintty- 
tnree  of  this  net,  be  required  to  pay  the  expense  of  the 
attachment  and  S'^rvice  thereof  ;  which  shall  be  the  officer's 
fees,  together  with  all  necessary  expense  incurred  I  y  him  in 
serving  said  attachment,  to  be  audited  ar.d  fixt  d,  to  be  en- 
forced in  the  sime  manner,  and  when  collected  to  be  piid 
to  the  officer  or  the  party  who  has  paid  the  same.  Any  per- 
son so  attache  d  and  dlKobeying  or  resisting  the  service  of 
said  attachment  is  guilty  of  a  misdemeanor. 

§2997.  [/lm'(i  1889.  1892.]  If  the  constable  to  vbom 
the  venire  is  delivered  does  not  return  it  as  required  there- 
by, or  it  is  f  tr  any  reason  S(  t  aside,  the  justice  must  proceed 
to  draw  another  jury,  in  the  mann<  r  prescribed  in  the  fore- 
going  FectioTis  of  this  title,  whieh  shall  be  summoned  in  like 
manner  as  the  first  ju  y.  and  if  a  fall  jury,  diawn  from  those 
returned  as  prescribed  in  the  foregoing  sections  can  not  be 
obt  lined,  the  justice  m:iy  direct  the  constable  to  require  the 
attends! nee  forthwith  or  at  such  time  as  he  may  dc^dgnatr, 
not  longer  than  twenty-foinr  h  >urs  nfter  the  issuing  tUereof, 
of  such  a  number  of  talesmen,  from  the  bystanders  or  from 
the  town,  qualified  to  serve  as  jurors,  as  ne  deems  sufficient 
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for  tbe  purpose  ;  or  in  his  discretion  he  may  driiw  from  the 
jtiry  box  doubld  the  numbtr  of  jurors  required  to  complete 
tile  jury  in  the  manner  nquired  by  tbe  foregoing  sections, 
whicli  shall  be  summoned  in  like  manner  as  the  first  jury, 
and  he  shitll  continue  to  do  so  till  a  jury  is  obtained. 
Nothing  hereinbefore  rontained  shall  preclude  the  justice 
from  adjourniiig  the  tri.J  of  the  case,  on  his  motion,  or  on 
the  app.ication  of  either  of  the  parties  to  the  action,  as  pro- 
vided by  8ec:ioDS  twenty-nine  hundred  and  fifty  nine  to 
twenty  nine  hundred  and  sixty-eight  of  the  code  of  civil 
proce  li.re. 

§  2998*  The  justice  must  administer  an  oath  or  affir- 
maiion  lo  each  juror,   well  and  truly  to  try  the  matter 

in  difference  between ,  plaintiff,   and 

,  defendant,  and,  unless  discharged  by 

the  j  a  slice,  a  true  verdict  to  give,  according  to  the  evidence. 

§  2999.  After  the  jurors  have  been  duly  sworn,  they 
mast  sit  together,  and  hear  the  allegations  and  proofs  of 
tLe  parties,  wMch  must  be  made  publicly,  in  their  presence. 

§  3000.  A  person  offered  as  a  witness,  must,  before  any 
testiinoiiy  is  given  by  him,  be  duly  sworn  or  affirmed,  to  the 
effect  th  it  the  evidence  which  he  shall  give,    relating  to 

the  matter  in  difference  between , 

plaintiff,   and ,  defendant,  shall  be  the 

truth,  the  whole  truth,  and  nothing  but  the  truth. 

§  3001.  Where  a  witness,  attending  before  a  justice  in 
nn  }iCtion,  r«  fuses  to  be  sworn  or  affirmed  in  the  form 
prt  scribed  by  law ;  or  to  answer  a  pertinent  and  proper 
question  ;  or  neglects  or  refuses  to  produce  a  book  or  paper 
which  he  has  been  duly  subpoenaed  to  produce,  as  pre- 
scribed in  section  two  thousand  nine  hundred  atd  sixty- 
nine  of  this  act,  or  duly  required  to  produce  by  an  order, 
made  as  prescribed  in  section  ei^hi  hundred  and  sixty- 
seven  of  this  act ;  and  the  party,  at  whose  ir  stance  he  at- 
tende  1,  makes  oath  that  the  testimony  of  the  witness,  or 
that  th(3  book  or  paper,  is  so  far  material,  that  without  it 
he  CMHuot  safely  proceed  with  the  trial  of  the  action,  the 
justice  may,  by  warrant,  commit  the  witness  to  tbe  juil  of 
the  county. 

^  3002.  The  warrant  must  specify  tie  cause  for  which 
it  is  is-ir.ed.  If  it  is  issued  for  refusing  to  answtr  a  questioo, 
the  question  must  be  specified  therein;  if  f«>r  neglecting  or 
refusing  to  produce  a  book  or  paper,  the  same  luust  be  de- 
scribed  with  convenient  certainty.  The  recusant  witness 
luust  he  closely  confined,  by  virtue  of  the  warrant,  until  he 
submits  to  be  sworn  or  affirmed,  or  to  answer,  or  to  produce 
the  book  or  paper  required,  as  the  case  may  be  ;  or  is  other- 
wise discharged  a -cording  to  law. 

§  3008.  The  justice  must  thereupon,  from  time  to  time, 
at  the  request  of  the  party  in  v  hose  behalf  the  witness  at- 
tended, adjourn  the  tri  1,  until  the  witness  testifies,  or  pro- 
duces the  book  or  paper  required,  or  dies,  or  becomes  a 
lauatic.  or  is  discharged  according  to  law. 

^  3004«  An  ex  parte  affidavit  shall  not  be  received  in 
evidence  upon  a  trial,  without  the  consent  of  both  parties, 
except  in  a  case  where  it  is  specially  allowed  by  law. 
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§  8005.  An  objection  to  the  competency  of  a  Tdtness 
must  be  tried  and  determined  by  the  justice.  Where  the 
groimd  of  the  objection  depends  upon  a  matter  of  fact, 
evidence  may  be  given  thereupon,  as  upon  any  other  ques- 
tion of  fact ;  except  that,  if  the  witness  is  examined  there- 
upon by  the  party  objecting,  no  other  testimony  shall  be 
received  from  either  party  as  to  his  competency. 

§  8006.  After  hearing  the  allegations  and  proofs,  the 
jury  must  be  kept  together  in  a  private  and  convenient 
place,  under  the  charge  of  a  constable,  until  they  all  agree 
upon  their  verdict ;  and,  for  that  purpose,  the  justice  shall 
administer  to  the  constable  the  following  oath:  ''You 
swear  in  the  presence  of  Almighty  God,  that  you  will,  to 
the  utmost  of  your  ability,  keep  the  persons  sworn  as  jurois 
upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink,  except  such  as  shall  l>e  oitiered  | 
by  me ;  that  you  will  not  suffer  any  communication  to  be 
made  to  them,  orally  or  otherwise ;  that  yoa  will  not  com- 
municate with  them  yourself,  orally  or  otherwise,  unless  by 
my  order,  or  to  ask  them  whether  they  have  agreed  upon 
their  verdict,  until  they  are  discharged  ;  and  that  you  will 
not  before  they  render  their  verdict,  communicate  to  any 
person  the  state  of  their  deliberations,  or  the  verdict  they 
have  agreed  upon  ". 

§  3007.  When  the  jurors  have  agreed  upon  their  ver- 
dict, thej  must  publicly  deliver  it  to  the  justice,  who  must 
enter  it  in  his  docket-book.  It  is  not  necessary  to  call  the 
plaintiff  before  receiving  the  verdict ;  and  the  plaintiff  can- 
not submit  to  a  nonsuit  or  withdraw  the  action,  after  the 
cause  has  been  committed  to  the  jury. 

§  3008.  Where  the  justice  is  satisfied  that  the  Jurors 
cannot  agree  upon  a  verdict,  after  having  been  out  a  reason- 
able time,  he  may  discharge  them,  and  issue  a  new  venire, 
returnable  within  forty-eight  hours ;  unless  the  parties  con- 
sent, and  their  consent  is  entered  in  the  justice's  docket- 
book,  that  the  justice  may  render  judgment  upon  the  evi- 
dence already  before  him ;  which  he  may  do,  in  that  case. 

§  3009.  A  person  duljr  notified  to  attend  as  a  juror,  who 
fails  to  attend,  or,  attending,  refuses  to  serve,  without  a 
reasonable  excuse,  proved  by  his  oath,  or  the  oath  of  an- 
other person,  is  liable  to  the  same  fine,  to  be  imposed  and 
collected,  with  costs,  in  like  manner,  and  applied  to  the 
same  use,  as  is  prescribed  in  article  second  of  title  fourth  of 
this  chapter,  with  respect  to  a  person  subpoenaed  as  a 
witness,  and  not  attending,  or  attending  and  refusing  to 
testify. 

TITLE  VI. 

Judgrnent;  and  docketing  the  same, 

I  8010.  Judgment  by  confession.         $  9013.  Judgment  of  nonsuit. 

^^^'  ^'j'lidSS^nt'*'  "^"'^^"^^  8014.  Judgment   upon   Teidid. 

a012.  Id.;  w^nvold.  «^ 


^ 
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I  8015.  When  judgment  to  be  ren-       %  80S0.  Jad^ent    against    Joint 
dered.  debtons. 

3016.  Remitting  part  of  Terdict,  3021,  Docketing  the  same ;  ao 

etc.  tion  thereupon. 

8017.  Traneicrtpt  of  judgment ;  3022.  Docketing    judgment    in 

docketing  the  eame.  another  county. 

3018.  Id. ;      when     execution  9023.  Justice  may    give    trane- 

may  ieane  against  per-  cript,  after   expiration 

fton.  of  his  term. 

3019.  Id. ;  in  action  for  a  chattel. 

§  3O10.  A  justice  of  the  peace  may  enter  a  judgment  *^?-^^ 
upon  the  confession  of  the  defendant,  in  any  case,  where     ®"**  g^ 
tlie  amount  confessed  does  not  exceed  the  sum  of  five  hun- 
dred dollars,  with  such  a  stay  of  execution,  if  any,  as  is 
agreed  upon  by  the  parties  to  the  judgment.  »         •   » 

§  3011.  A  judgment  upon  confession  shall  not  be  ren- 
dered, unless  the  following  requisites  are  complied  with  : 

1.  The  defendant  must  personally  appear  before  the 
justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  de- 
fendant, and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  nuist  be  accompanied  with  the  afif- 
davit  of  the  defendant  and  of  the  plaintiff,  stating  that  the 
defendant  is  honestly  and  justly  indebted  to  the  plaintiff  in 
the  sum  specified  therein,  over  and  above  all  just  demands 
which  the  defendant  has  against  the  plaintiff ;  and  that  the 
confession  is  not  made  or  taken  with  intent  to  defraud  any 
creditor. 

§  30 IS.  A  judgment  confessed,  otherwise  than  as  pre- 
scribed in  the  last  section,  is  void,  as  against  every  person, 
except  a  purchaser  in  good  faith  of  property,  real  or  per- 
sonal, thereunder,  and  Uie  defendant  making  the  confession.' 

§  3013.  Judgment  of  nonsuit,  with  costs,  must  be  ren-  S  i«8J,  Con- 
dered  against  a  plaintiff  prosecuting  an  action  before  a  5?  n.  y' 
-justice  of  the  peace,  in  either  of  the  following  cases :  State  Rep. 

1.  If  he  discontinues  or  withdraws  the  action.  8»5. 

2.  If  he  fails  to  appear  within  one  hour  after  the  sum- 
mons is  returnable,  or  within  one  hour  after  the  time  to 
which  the  trial  has  been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 

§  3014.  Where  a  verdict,  or  the  decision  of  the  justice 
upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either 
party,  the  justice  must  render  judgment  against  the  adverse 
party  in  conformity  thereto,  with  costs,  except  as  is  other- 
wise specially  prescribed  by  law. 

§  30 1 5.  Where  the  plaintiff  is  nonsuited,  or  discontinues  82  Hun,  883. 
or  withdraws  the  action;  or    where   judgment  is   con-   46 id. 488. 
fessed,  or  a  verdict  is  rendered  ;  or  where,  at  the  close  of  ^gJateiep 
the  trial,  the  defendant  is  in  custody ;  the  justice  must  .  _.        fg^', 
forthwith  render  judgment,  and  enter  it  in  his  docket-book.  ^  *  /^rV ''^fa 
In  every  other  case,  he  must  render  judgment  and  enter  it  ^o  •'•'?"»  ^3  1- 
in  his  docket-book,  within  four  days  after  the  cause  has  beea  '  ^*r5«  *^  H'^- 
finally  submitted  to  hinu  7  j  >3 .  <  j-  ^  / 
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82  Hun, 368.  §3016.  Where  a  verdict,  OF  the  decision  of  the  justice 
upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either 
party  for  a  sum  of  money,  the  prevailing  party  may  remit 
any  portion  thereof,  and  take  judgment  for  the  residue. 

§1392,  Con-      §  3017.     [i4mV1894.]     Ajusti<-e  of  the  peace  who  roi- 

eol.  Act.        ders  a  judgment,  except  in  an  action  to  recover  a  chattel, 

4Civ.  Pro.  m^gt^  upon  the  application  of  the  party  in  whose  favor  the 

V  judgment  was  rendered,  and  the  payment  of  the  fee  therefor, 

\  \  "L.  A»v^.  C  1  \  deliver  to  him  a  transcript  of  the  jndgm'ent.      The  county 

9    0^//u>^  «^  /?     clerk  of  the  county  in  which  the  judgment  was  rendered 

'  "^    3^7*    must.upoD  the  presentation  of  the  transcript  and  payment  of 

^1  J-^         u       *^®  ^®®  therefor,  if  within  six  years. after  the  rendering  there- 

iK>m   r^^'^^^'\  ^»  indorse  thereupon  the  date  of  its  receipt,  file  it  in  his of- 

^  tX  \\.^.  \(^  fice  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 

■>  L\  *^  transcript  in  the  book  kept  by  him  for  that  purpose,  as 

6  J"  /7  VvvK  o  •>  prescribed  in  article  third,  title  first  of  chapter  eleven  of  this 

77  4»^i^,'Z<9  ^      act.    Thenceforth  the  judgment  is  deemed  a  judgment  of 

the  county  court  of  that  county,  and  must  be  enforced  ae- 
cordinj^ly;  except  that  an  execution  can  be  issued  there- 
upon only  by  the  county  clerk,  as  prescribed  in  section 
thirty  hundred  and  forty-three  uf  this  act,  and  that  the  judg- 
ment is  not  a  lien  upon,  and  can  not  be  einforced  against, 
real  property,  unless  it  is  for  twenty-five  dollars  or  more,  ex- 
clusive of  costs. 

11894,  Con-  §  3018.  If  the  action,  in  which  the  judgment  is  ren- 
80].  Act.  dered,  is  one  of  the  actions  specified  in  subdivision  first  or 
second,  of  section  two  thousand  eight  hundred  and  ninety- 
five  of  this  act,  or  if  an  order  of  arrest  was  granted,  and 
was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  and,  in  either  case,  if  the  defendant  is  a  male  per- 
son, the  justice  must  insert,  in  each  transcript  given  bv 
him,  as  prescribed  in  the  last  section,  the  words,  ''defend- 
ant liable  to  execution  against  his  person'';  and  a  like  note 
must  also  be  made  in  the  docket  of  the  judgment,  made  by 
the  county  clerk. 

$1394,  Con-  §  3019.  A  justice  of  the  peace,  who  renders  judgment 
sol.  Act.  fo|.  a  chattel,  which  has  been  delivered  to  the  unsuccessful 
party,  or  for  the  value  thereof,  in  ca^^e  a  return  thereof  can- 
not be  had,  must,  where  the  value  exceeds  twenty-five 
dollars,  upon  the  application  of  the  party  in  whose  favor 
the  judgment  was  rendered,  and  payment  of  the  fee  there- 
for, deliver  to  him  a  transcript  of  the  judgment,  stating  the 
particulars  thereof.  The  county  clerk  of  the  county,  in 
which  the  judgment  was  rendered,  must,  upon  the  presenta- 
tion of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office, 
and  docket  the  judgment,  as  of  the  time  of  the  receipt  of 
the  transcript,  in  the  book  kept  by  him  for  that  purpose,  as 
prescribed  in  article  third  of  title  first  of  chapter  eleventh 
of  this  act,  and  must  also  enter  in  the  docket  the  particu- 
lars of  the  judgment,  as  stated  in  the  transcript  of  the  jus- 
tice. Thenceforth  the  judgment  is  deemed  a  judgment  of 
the  county  court  of  that  county,  and  must  be  enforced 
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accordingly ;  except  that  an  execution  can  be  issued  there- 
upon only  by  the  county  clerk,  as  prescribed  in  section 
three  thousand  and  forty-three  of  this  act. 

§  3020.  Where  an  action  is  brought  against  two  or  |§  18834^96, 
more  persons,  jointly  indebted  upon  contract,  and  the  sum-  ConsoLAct. 
mons  is  served  upon  one  or  more,  but  not  upon  all  of  them, 
if  the  plaintiff  recovers  judgment,  it  must  be  entered 
against  all,  in  the  mode  prescribed  in  section  one  thousand 
nine  nundred  and  thirty-two  of  this  act.  Sections  one 
thousand  nine  hundred  and  thirty-three,  one  thousand  nine 
hundred  and  thirty-four,  and  one  thousand  nine  himdred 
and  thirty  five  of  this  act  apply  to  such  a  judgment,  and  to 
each  execution  issued  thereupon ;  except  that,  where  the 
justice  or  the  county  clerk  issues  the  execution,  he  must 
make  the  indorsement  prescribed  in  section  one  thousand 
nine  hundred  and  thirty-four  of  this  act. 

§  3001.  The  justice  who  gives  a  transcript  of  a  judg-  $1896,  Con- 
ment,  taken  as  prescribed  in  the  last  section,  must  distinctly  «ol.  Act. 
designate,  in  the  transcript,  each  defendant  who  was  not 
summoned.  Thereupon  the  clerk,  who  dockets  the  judg- 
ment, must  make  In  the  docket,  under  or  opposite  the  name 
of  each  defendant  not  summoned,  an  entry,  as  prescribed 
in  section  one  thousand  nine  hundred  and  thirty-six  of  this 
act ;  and  the  provisions  of  that  section  apply  to  the  judg- 
ment so  docketed.  An  action,  upon  a  judgment  so  dock- 
eted, can  be  maintained  in  a  justice's  court  against  the  de- 
fendants summoned,  only  in  a  like  case,  and  with  like 
effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  a^inst  the  defend- 
ants not  summoned,  as  prescribed  in  section  one  thousand 
nine  hundred  and  thirty-seven  of  this  act,  in  any  court 
having  jurisdiction  thereof  ;  and  the  plaintiff  is  entitled  to 
costs,  upon  recoverinff  final  judgment  therein,  where  the 
sum  remaining  unpaid  is  twenty-five  dollars  or  more. 

.  §  3008.  The  clerk,  with  whom  a  transcript  given  by  a  S 18P7,  Con- 
jubtice  is  filed,  as  prescribed  in  either  of  the  foregoing  sec-  ®°^'  ^^^' 
tions  of  this  title,  must  furnish  to  any  person  applying 
therefor,  and  paying  the  fees  allowed  'by  law,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his 
signature.  A  county  clerk,  to  whom  such  a  transcript  is 
presented,  must,  upon  payment  of  the  fees  therefor,  immedi- 
ately file  it,  and  docket  the  judgment  in  the  appropriate 
docket-book  kept  in  his  office,  in  like  manner  as  the  judg- 
ment was  docketed  by  the  first  county  clerk.  The  judg- 
ment, when  docketed  as  prescribed  in  this  section,  has  the 
hke  effect,  with  respect  to  the  enforcement  thereof,  or  any  ' 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county 
where  it  was  so  docketed,  as  if  it  was  rendered  by  a  justice 
of  the  peace  of  that  county,  and  docketed  upon  filing  his 
transcript ;  except  that  where  an  application  for  leave  to 
jssue  an  execution  is  necessary,  it  must  be  made  to  the 
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county  court    of    the    county  where  the    judgment  wu 
rendered. 

§  3023.  A  justice  of  the  peace,  whose  term  of  office 
has  expired,  may  make  a  transcript  of  a  judgment  reDderod 
by  him,  as  prescribed  in  either  of  the  foregoing  sectioiiB  ol 
this  title. 


TITLE  VIL 

Executions. 


S  90S4.  When  justice  may  issae 
execution. 

8085.  General  requisites  of  exe> 
cotion. 

8036.  Execation  upon  judgment 
for  money. 

80^7.  Renewal  of  execution. 

80'%.  Property  exempt  from  ex- 
ecution. 

3029.  Indorsement  of  levy; 
notice  of  sale. 

8090.  Mode  of  levy  and  sale. 

8031.  Return  of  execution. 

aOSi.  Execution  against  the  per- 
son ;  imprisonment  of 
ludgment  debtor. 

8038.  When  judgment  debtor  to 
be  discharged. 

8034.  Affidavit :  discharge. 

8085.  Penalty  for  not  discharg- 
ing. 


S  8036.  Affidavit  a  defenoe  to 
Hon  tor  escape . 
8067.  Biflchaige   not  to 
judgment. 

8038.  Execution  upon  jadgment 

in  action  for  a  chattel . 

8039.  A<^on  against  cooFtable 

for  not  retmning  execu- 
tion. 

8040.  Constable  not  to  act  un- 

der execution  after  re- 
turn day. 

8041.  Action  against  constable 

for  money  collected. 

8042.  Duty  of  constable  whose 

term  of  office  has  ex- 
pired. 
8048.  Execution  upon  judgment 
docketed  with  ooonty 
clerk. 


$$1890,1408,     §  30S4.  At  any  time  within  five  years  after  entry  of  a 
Consof.Act  judgment,  the  justice  of  the  peace,  who  rendered  it,  being 
m  office,  may  issue  an  execution  thereupon,  unless  it  has 
been  docketed  in  the  county  clerk's  office. 

5  Misc.  638.  §  3025.  An  execution.  Issued  by  a  justice,  must  be 
directed  generally  to  any  constable  of  the  same  county.  It 
must  intelligibly  describe  the  judgment,  stating  the  names 
of  the  parties  in  whose  favor,  and  against  whom,  the  time 
when,  and  the  name  of  the  justice  by  whom,  the  judgment 
was  rendered  ;  and  it  must  be  made  returnable  to  the  jus- 
tice, within  sixty  days  after  its  date. 

§3026.  An  execution,  issued  upon  a  judgment  for  a 
sum  of  money,  must  specify,  in  the  body  thereof,  the  sum 
recovered,  and  the  sum  actually  due  upon  the  judgment  at 
the  date  of  the  execution  ;  and,  except  in  a  case  where 
special  provision  is  otherwise  miade  by  law,  it  must,  sub- 
stantially, require  the  constable  to  satisfy  the  judgment, 
together  with  his  fees,  out  of  the  personal  property  of  the 
judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution ;  and  to  bring  the  money 
before  the  justice,  by  the  return  day  of  the  execution,  to 
be  rendered,  by  the  justice,  to  the  party  who  recovered  the 
judgment.  If  the  judgment  was  recovered  against  a  male 
person,  in  either  of  the  actions  specified  in  suMivision  first 
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or  second  of  section  two  thousand  eight  hundred  and 
ninety-five  of  this  act ;  or  if  an  order  of  arrest  was  granted, 
and  was  executed,  in  a  case  specified  in  subdivision  third  of 
that  section,  the  execution  must  also  command  the  con- 
stable, if  sufficient  personal  property  cannot  be  found  to 
satisy  the  judgment,  to  arrest  the  judgment  debtor,  and  to 
convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  the  judgment,  or  is  discharged  according  to  law. 
If  the  judgment  was  rendered  in  an  action  to  recover  a 
penalty  or  forfeiture  given  by  a  statute  of  the  State,  the 
justice  must  indorse  upon  the  execution  a  reference  to  the 
statute,  as  prescribed  in  section  one  thousand  eight  hundred 
and  ninety-seven  of  this  act,  with  respect  to  a  copy  of  the 
summons. 

§  8027.  After  the  return,  wholly  or  partly  unsatisfied, 
of  an  execution,  issued  by  a  justice  of  the  peace,  he  may, 
from  time  to  time,  within  five  years  after  the  judgment  was 
rendered,  issue  a  new  execution,  or  renew  the  former  exe- 
cution. An  execution  is  renewed  by  a  written  indorsement 
thereupon  to  that  effect,  signed  by  the  justice,  and  dated 
upon  the  day  when  it  is  made.  If  part  of  the  execution 
has  been  satisfied,  the  indorsement  mu^t  state  the  sum  re- 
maining due.  Each  indorsement  renews  the  execution  for 
sixty  days  from  the  date  thereof.  A  justice  whose  term 
of  ofl^ce  has  expired  may  thus  issue  or  renew  an  exe- 
cution. 

§  8028.  The  same  personal  property  is  exempt  from 
levy  and  sale,  by  virtue  of  an  execution  issued  bv  a  justice 
of  the  peace,  which  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  out  of  the  supreme  court,  and 
in  the  like  cases,  and  under  the  same  circumstances,  as 
prescribed  in  sections  one  thousand  three  hundred  and 
eighty  nine,  one  thousand  three  hundred  and  ninetv,  one 
thousand  ^ree  hundred  and  ninety-one,  one  thousand  three 
hundred  and  ninety-two,  one  thousand  three  hundred  and 
ninety-three,  and  one  thousand  three  hundred  and  ninety- 
four  of  this  act,  and  the  other  special  provisions  of  law, 
relating  to  such  an  exemption. 

§  8029.  A  constable,  who  takes  personal  property  into  47  Hun, 488 
his  custody,  by  virtue  of  an  execution,  must  indorse  upon 
the  execution  the  time  of  levying  upon  it.  He  must  im- 
mediately post  conspicuously,  in  at  least  three  public  places 
of  the  city  or  town,  in  which  the  property  was  taken, 
written  or  printed  notices,  signed  hj  him,  describing  the 
property,  and  specifying  the  place,  within  the  same  city  or 
town,  where,  and  the  time,  not  less  than  six  days  after  the 
posting,  when,  it  will  be  exposed  for  sale. 

g  3080.  The  provisions  of  sections  one  thousand  three 
hundred  and  eighty-four,  one  thousand  three  hundred  and 
eighty -five,  one  thousand  three  hundred  and  eighty-six,  one 
thousand  three  hundred  and  eighty-seven,  one  thousand 
four  hundred  and  five,  one  thousand  four  hundred  and 
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nine,  one  thousand  four  hundred  and  ten,  one  thousand 
four  hundred  and  eleven,  one  thousand  four  hundred  and 
twelve,  and  one  thousand  four  hundred  and  twenty-eight 
of  this  act,  suhstituting  the  constable  for  the  sheriff,  Apply 
to  and  govern  the  levy  upon  and  sale  of  personal  property, 
by  virtue  of  an  execution  issued  by  a  justice  of  the  peace ; 
except  where  a  different  rule  is  prescribed  in  this  act. 

g  3031.  The  constable  must  return  the  execution  to  the 
justice,  and  pay  to  him  the  amount  of  the  judgment,  with 
interest,  or  so  much  thereof  as  he  has  collected  ;  returning 
the  surplus,  if  any,  to  the  person  from  whose  property  it 
was  collected. 

§  3032.  For  want  of  sufficient  personal  projwrty, 
whereon  to  levy,  the  constable  must,  if  the  execution  re- 
quires it,  arrest  the  judgment  debtor,  and  convey  him  to 
the  jail  of  the  county.  The  keeper  of  the  jail  must  there- 
upon keep  the  judgment  debtor  in  custody,  in  all  respects 
as  if  the  execution  was  issued  out  of  the  supreme  court, 
until  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due 
course  of  law  ;  except  that  if  the  execution  has  an  indorae- 
ment,  showing  that  the  judgment  was  rendered  in  an  action 
for  a  penalty  or  forfeiture,  given  by  a  statute  of  the  State, 
the  sheriff  shall  not  admit  tne  judgment  debtor  to  the  liber- 
ties of  the  jail. 

§  3033.  [Am*d  1883.]  If  a  person  committed  to  jafl  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  ot 
out  of  the  municipal  court  of  Buffalo,  or  by  virtue  of  an 
execution  issued  by  a  county  clerk  on  a  transcript  of  a  judg- 
ment recovered  before  a  justice  of  the  peace,  or  in  the  said 
municipal  court  of  Buffalo,  has  a  family  within  the  state 
for  which  he  provides,  he  must  be  discharged,  after  re- 
maining in  custody,  either  with  or  without  being  admitted 
to  the  jail  liberties,  thirty  days ;  otherwise  he  must  be  dis- 
charged after  so  remaining  sixty  days. 

§  3034.  In  order  to  procure  a  discharge,  as  prescribed 
in  the  last  section,  the  prisoner  must  make,  and  deliver  to 
the  sheriff  or  jailor,  an  affidavit,  stating  the  facts  which  en- 
title him  thereto,  according  to  the  provisions  of  that  section. 
Upon  receiving  such  an  affidavit,  the  sheriff  or  jailor  must 
forthwith  discharge  the  prisoner  from  his  custody.  He 
must  thereupon  deliver  the  affidavit  to  the  clerk  of  the 
county,  who  must  file  it  in  his  office,  without  fee. 

§  3035.  A  sheriff  or  jailor,  who  refuses  to  discharge 
the  prisoner,  upon  receiving  such  an  affidavit,  forfeits 
twenty-five  dollars  for  each  &y,  during  which  he  detains 
the  prisoner ;  to  be  recovered  by  the  latter,  in  addition  to 
any  damages,  which  he  sustains  by  reason  of  the  f«Jse  im- 
prisonment. 

§  3036.  The  receipt  of  such  an  affidavit  is  a  defence,  to 
an  action  brought  against  the  sheriff  or  jailor,  by  reason  of 
the  prisoner's  discharge. 
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^  3037.  Notwithstandinff  the  discharge  of  a  judgment 
debtor,  as  prescribed  in  the  last  four  sections,  the  judgment 
remains  valid  as  against  his  property  ;  and  a  new  execu- 
tion may  be  issued  accordingly,  as  if  he  had  not  been  im- 
prisoned. 

§  3038.  In  an  action  for  a  chattel,  the  possession  of  77  Han,  63o. 
which  has  not  been  delivered  to  the  prevailmg  party,  an 
execution,  for  the  delivery  of  the  possession  thereof  to  him, 
as  well  as  for  any  damages  recover^  by  him.  may  be  issued 
by  the  justice  ;  unless  the  judgment  has  been  docketed  in 
the  county  clerk's  office,  as  prescribed  in  title  sixth  of  this 
chapter.  It  must  be  to  the  same  effect,  and  executed  in 
the  same  manner,  as  a  like  execution  issued  upon  a  judg- 
ment rendered  in  the  supreme  court ;  except  that  it  must  be 
directed  generally  to  any  constable  of  the  county  ;  and  that 
the  direction  to  satisfy  a  sum  of  money,  out  of  the  property 
of  the  judgment  debtor,  must  be  in  the  form  prescribed 
in  this  title  for  a  like  direction,  where  an  execution  is  issued 
by  a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of 
money. 

§  3039.  If  a  constable  fails  to  return  an  execution  with-  6  Misc.  634. 
in  five  days  after  the  return  day  thereof,  the  party,  in 
whose  favor  it  was  issued,  may  recover,  in  an  action  apiinst 
the  constable,  the  amount  of  the  execution,  if  it  was  issued 
upon  a  judgment  for  a  sum  of  money ;  or  if  it  was  for  the 
delivery  of  the  possession  of  a  chattel,  the  value  of  the 
chattel,  as  specified  in  the  judgment,  together  with  the 
damages  and  costs  awarded  thereby  ;  and,  in  either  case, 
-with  interest  from  the  time  when  the  judgment  was  ren- 
dered. 

§  3040*  A  constable  shall  not  levy  upon  or  sell  prop- 
erty, or  arrest  a  defendant/ or  take  possession  of  a  chattel, 
by  virtue  of  an  execution,  after  the  time  limited  therein  for 
its  return,  unless  the  execution  has  been  renewed  ;  nor  shall 
he  do  any  act  under  a  renewed  execution,  after  the  expira- 
tion of  the  time  for  which  it  has  been  renewed. 

§  3041  •  Where  money,  collected  by  a  constable  upon  an  6  Miac.  532. 
execution,  is  not  paid  over  by  him  according  to  law,  any 
person  entitled  thereto  may  maintain  an  action  in  his  own 
name,  upon  the  instrument  of  security  given  by  the  con- 
stable and  his  sureties  ;  and  may  recover  therein  the  sum  so 
collected,  with  interest  from  the  time  when  it  was  col- 
lected. 

§  3042.  A  constable,  to  whom  an  execution  is  delivered, 
whose  term  of  office  expires  on  or  before  the  return  day 
thereof,  must  proceed  thereupon  in  the  same  manner,  as  if 
his  term  of  office  had  not  expired  ;  and  he  and  his  sureties 
are  liable  for  any  neglect  of  duty,  with  respect  to  the  exe- 
cution ;  or  for  money  collected  thereunder,  or  for  damages 
sustained  by  reason  of  any  act  done  by  the  constable,  touch- 
ing the  execution,  in  the  same  manner,  and  to  the  same 
extent*  as  i|  his  term  of  office  had  not  expired. 
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§  3043.  "Where  a  judgment,  rendered  by  a  justice  of  the 
peace,  has  been  docketed  with  a  county  clerk,  upon  the 
filing  either  of  a  transcript  from  the  justice's  docket,  or  of  a 
transcript  from  the  clerk's  docket  (>f  another  county,  the 
execution,  to  be  issued  thereupon  by  the  county  clerk,  must 
be  in  the  same  form,  and  executed  in  the  same  manner,  as  an 
execution  issued  upon  a  judgment  of  the  county  court ; 
except  as  otherwise  prescribed  in  section  one  thousand,  tbr  e 
hundred  and  sixty -seven  of  this  act ;  and  except,  also,  that, 
where  the  judgment  is  for  a  sum  less  tlian  twenty-five 
dollars,  exclusive  of  cosls,  the  direction  to  satisfy  the  judg- 
ment out  of  the  real  property  of  the  judgment  debtor  must 
be  omitted.  In  that  ca«e  the  provisions  of  this  act,  relating 
to  the  satisfaction  of  an  execution  out  of  the  judgment 
debtor's  real  property,  are  not  applicable  thereto. 

TITLE  VIIL 

Appeals. 

Article  1.  Appeals  generally. 

2.  Appeal  where  a  n?w  trial  is  not  had  in  tho  ftppellate 

court . 

3.  Appeal  for  a  new  trial  in  the  appellate  court. 


ARTICLE  FIRST: 
Appeals  generally. 


{  1044.  Justice's  judgment  re- 
viewed by  appeal. 
3045.  Who  may  appeal.  To 
what  court  appeal  to  be 
taken . 
8040.  Appeal ;  when  and  how 
taken. 

Service  of  notice  upon 
Justice;  payment  of 
costs  and  fee. 

Service  of  notice  upon 
respondent. 

Amendment. when  al- 
lowed. 

Undertaking  to  stay  exe- 
cution upon  judgment. 

Proceedings ;  how  stayed. 


3047. 


804a 
3049. 
8050. 


3051. 


§  3C6e.  Id. ;  when  justice  is  dead, 
etc. 

3053.  Return. 

3954.  Id  ;  when  justice  has  gone 
out  of  office 

3355.  Further  return  ;  how  com- 
pelled. 

3056.  Id.  ;  when  justice  is  dead, 
etc. 

8057.  Proceedings  when  error  in 
fact  is  eJleged. 

3058.  Restitution  upon  reversal. 

3059.  Setting  off  costs  and  re- 

covery. 

3060.  Certain     sums    may    be 

included    in    disburte- 
ments. 

3061.  Judgment  roll. 


9  Misc.  456. 


§  3044.  The  only  mode  of  reviewing  a  judgment,  ren- 
dered hy  a  justice  or  the  peace  in  a  civil  action,  is  by  an 
appeal,  as  prescribed  in  this  title. 

84  Hun,  65.  §  3045.  [-4m'(il835,  amendmtrd  io  take  effeclJannary  1, 
1896.]  An  appeal  may  be  taken  by  any  party  aggrieved  by 
the  judgment.  Except  where  the  judgment  is  rendered  by 
a  justice  of  the  peace  of  the  city  of  Buffalo,  the  appeal  must 
be  taken  to  the  county  court  of  the  county  where  the  jndg- 
meht  was  rendered. 


10  Abb. 
C.  220. 


N.      §3040.     [^m'dl882.]     An  appeal  must  be  taken,  within 
twenty  days  after  the  entry  of  the  judgment  in  the  justice's 
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docket ;  except  that,  where  a  defendant  appeals  from  A  28  flan,  49t. 
judgment  rendered  in  an  action,  wherein  he  did  not  appear  f^P^*  ^^ 
and  the  summons  was  not  personally  served  upon  him,  the  .  *  a  r^        *^ 
appeal  may  be  taken  within  twenty  days  after  the  personal  ^^  ^-r<  ^l « 
service  upon  him,  on  the  part  of  the  plalntiit,  of  written 
notice  of  the  entry  of  the  judgment ;  but  not  after  the  ex- 
piration of  five  years  from  the  entry  o .  the  judgment.    An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the 
judgment  was  rendered,  and  upon  the  respondent,  a  written 
notice  of  appeal,  subscribed  either  by  the  appellant  or  by 
his  attorney  in  the  appellate  court. 

§  3047.  Service  of  the  notice  of  appeal  upon  the  justice, 
must  be  made  by  delivering  it  to  him  personally,  or  to  his 
clerk,  appointed  pursuant  to  law ;  but  if  the  justice  is  dead, 
or  if  neither  he  nor  his  clerk  can,  after  reasonable  diligence, 
be  found  within  the  county,  service  of  the  notice  upon 
the  justice  may  be  made,  by  delivering  it  to  the  clerk  of 
the  appellate  court.  Unless  the  justice  is  dead,  the  appel- 
lant must,  at  the  time  of  serving  the  notice,  pay  to  the  per- 
son to  whom  it  is  delivered  the  costs  of  the  action,  included 
in  the  judgment,  and  the  sum  of  two  dollars,  as  the  fee  of 
the  justice  for  making  the  return. 

§  3048.  Service  of  the  notice  of  appeal  upon  the 
respondent  may  be  made,  by  delivering  it,  in  any  part  of 
the  State,  to  the  respondent  personally,  or  in  one  of  the 
following  methods : 

1.  If  the  respondent  is  a  resident  of  the  county,  by 
leaving  it  at  his  residence,  with  a  person  of  suitable  age 
and  discretion.  If  he  is  not  a  resident  of  the  county,  and 
the  person  who  appeared  as  his  attorney  upon  the  trial  is  a 
resident  thereof,  it  may  be  served  upon  the  attorney,  either 
personally,  or  by  leaving  it  at  his  residence,  with  a  person  of 
suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due 
diligence,  upon  the  respondent  personally,  or  in  the  method 
prescribed  in  the  foregoing  subdivision,  the  notice  of  appeal 
may  be  served  upon  him,  by  delivering  it  to  the  clerk  of  the 
appellate  court. 

§  8049.  Where  the  appellant,  seasonably  and  in  good  28  Hun,  497. 
faith,  serves  the  notice  of  appeal,  upon  either  the  justice  or  pig^^^of 
the  respondent,  but  omits,  through  mistake,  inadvertence,  2a  id.  326. 
or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  5  Civ.  Pro. 
any  other  act  necessary  to  perfect  the  appeal,  the  appellate  l^*^  y 
court,  upon  proof  by  affidavit  of  the  facts,  may,  in  its    state  Rep. 
discretion,  permit  the  omission  to  be  supplied,  or  an  amend-  8.5. 

ment  to  be  made,  upon  such  terms  as  justice  requires.  ^  Sximi  675 

§  8060.  If  the  appellant  desires  a  stay  of  execution,  he  ^^  how  Pr 
must  give  a  written  undertaking,  executed  by  one  or  more  268. 
sureties,  approved  by  the  justice  who  rendered  the  judg-  6  civ.  Pro. 
ment,  or  by  a  judge  of  the  appellate  court,  to  the  effect  JJ-^^  ^^ 
that,  if  the  appeal  is  dismissed  ;  or  if  judgment  is  rendered  43  H^in^  ^, 
against  the  appellant  in  the  appellate  court,  and  an  execu 
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tion  issued  thereupon  is  returned  wholly  or  partly  unsatis- 
fied ;  the  sureties  will  pay  the  amount  of  the  judgment,  or 
the  portion  thereof  remaining  unsatisfied,  not  exceeding  a 
sum,  specified  in  the  undertaking,  which  must  be  at  least 
one  hundred  dollars,  and  not  less  than  twice  the  amount  of 
the  judgment ;  or,  if  the  judgment  in  the  justice's  court  is 
for  the  recovery  of  a  chattel,  that  the  sureties  will  pay  the 
sum  fixed  by  that  judgment  as  the  value  of  the  chattel,  to- 
gether with  the  damages,  if  any,  awarded  for  the  taking, 
withholding,  or  detention  thereof.  A  copy  of  the  under- 
taking, with  a  notice  of  the  delivery  thereof,  must  be  si^rved 
with  the  notice  of  appeal,  and  in  like  manner.  Sec- 
tion one  thousand  three  hundred  and  thirty-five  of  this  act 
applies  to  such  an  undertaking, 

§  3061.  The  delivery  of  tbe  undertaking  to  the  justice 
or  to  his  clerk  appointed  pursuant  to  law,  and  service  of  a 
copy  thereof,  and  of  notice  of  the  delivery  thereof,  stay  the 
issuing  of  an  execution  upon  the  judgment.  If  an  execu- 
tion has  been  issued,  the  service  of  a  copy  of  the  undertak- 
ing, certified  by  the  justice  or  the  clerk,  or  accompanied 
with  an  affidavit,  showing  that  it  is  a  copy,  and  that  the 
original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

2  Ciy.  Pro.     |  8062.  Where  the  justice  is  dead,  or  cannot,  with  due 
^^*  diligence,  be  found  within  tbe  couutv,  and  he  has  no  derk, 

appointed  pursuant  to  law,  or  the  clerk  cannot,  with  due 
diligence,  be  found  within  the  countv,  the  undertaking 
may  be  filed  with  the  clerk  of  the  appellate  court.  In  that 
case^  notice  of  the  filing  must  be  given  to  tl^e  respondent, 
as  prescribed  in  section  three  thousand  and  forty-eight  of 
this  act,  for  service  of  a  notice  of  appeal  upon  him.  The 
filing  of  the  undertaking  has  the  same  effect,  as  the  delivery 
thereof  to  the  justice ;  and  a  copy  thereof,  certified  by  the 
county  clerk,  served  upon  the  officer  holding  an  execution, 
has  the  same  effect,  as  if  it  were  certified,  es  prescribed  in 
the  last  section. 

2  riv.  Pro.  §  8068.  The  justice  must,  after  ten  and  within  thirty 
S^H  flio  ^y  from  the  service  of  the  notice  of  appeal,  and  the  pay- 
'  ment  of  the  costs  and  fee,  as  prescribed  in  section  three 
thousand  and  forty-seven  of  this  act.  make  a  return  to  the  a> 
pellate  court,  annex  thereto  the  notice  of  appeal  and  the  un- 
dertaking, if  any  has  been  delivered  to  him  or  to  his  clerk, 
and  file  Uie  same  with  the  clerk  of  the  appellate  court.  The 
return  must  contain  all  the  proceedings,  including  the  evi- 
dence and  the  judgment;  unless  the  appellant  has,  in  his 
notice  of  appeal,  demanded  a  new  trial,  in  a  case  where  he 
is  entitled  thereto,  as  prescribed  in  article  third  of  this  title. 
In  a  latter  case,  the  justice  must  return  the  summons,  to- 
gether with  each  warrant  of  attachment,  order  of  arrest,  or 
requisition  to  replevy,  or  execution  granted  by  him  in  the 
action,  with  the  proof  of  the  service  uereof  ;  the  pleadings 
or  copies  thereof  ;  the  proceedings  upon  the  trial ;  and  tSs 
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judgment  *.  with  a  brief  statement  of  the  amount  and  nature 
of  the  claims  litigated  by  the  parties.  But  he  need  not  re- 
turn the  evidence,  or  any  part  thereof,  unless  he  is  required 
BO  to  do  by  the  special  order  of  the  appellate  court. 

§  8064.  Wliere  the  justice  has  gone  out  of  office,  he 
must  nevertheless,  make  a  return  in  the  same  manner,  and 
his  return  has  the  same  effect,  as  if  he  remained  in  office. 

g  806 6.  If  the  return  is  defective,  the  appellate  court 
may  direct  the  justice  to  make  a  further  or  amended  return, 
as  often  as  is  necessary.  The  appellate  court  may  com- 
pel the  justice,  by  attachment,  to  make  and  file  a  return, 
or  a  further  or  amended  return.  The  court  is  always  open 
for  those  purposes.  Where  the  justice  has  removed  to 
another  county  of  the  State,  the  appellate  court  may  com- 
pel him  to  make  the  return,  &s  if  he  was  still  within  the 
county  where  the  judgment  was  render-^. 

§  8066.  If  the  justice  dies,  becomes  a  lunatic,  absconds,  26  N.  Y. 
removes  from  the  State,  or  otherwisje  becomes  unalile  to    state  ttep. 
make  the  return,  the  appellate  court  may  receive  affidavits,  ^^• 

or  examine  witnesses,  as  to  the  evidence  and  other  pro- 
ceedings taken,  and  the  judgment  rendered,  before  the 
justice  ;  and  may  determine  the  appeal,  as  if  a  return  had 
been  duly  made  by  the  justice. 

§  8067.  Where  an  appeal  is  founded  upon  an  error  in  fact  49  Hun.  604. 
in  the  proceedmgs,  not  affecting  the  merits  of  the  action, 
and  not  within  the  knowledge  of  the  justice,  the  court  may 
determine  the  matter  upon  affidavits  ;  or,  in  its  discretion, 
upon  the  examination  of  witnesses ;  or  in  both  methods. 

§8068.  Where  the  judgment  of  the  justice  is  reversed  182N.y.3C3. 
or  modified,  the  appellate  court  may  make  or  compel  resti- 
tution of  property  or  of  a  right,  lost  by  means  of  the  erro- 
neous judgment ;  but  not  so  as  to  affect  the  title  of  a  pur- 
chaser, in  good  faith  and  for  value,  of  property  eold  by 
virtue  of  a  warrant  of  attachment  in  the  action,  or  an 
execution  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase- 
price  to  be  restored,  or  deposited  to  abide  the  event  of  the 
action,  as  justice  requires.  Six  days'  notice  of  an  applica- 
tion for  an  order  for  restitution  must  be  given  ;  and  if  the 
application  is  granted  before  judgment,  the  proper  direction 
may  be  incluoed  therein. 

§  8069.  If,  upon  the  appeal,  a  sum  of  monev  is  awarded 
to  one  party,  and  costs  are  awarded  to  the  adverse  party, 
the  appellate  court  must  set  off  the  one  against  the  other, 
and  render  judgment  for  the  balance. 

§  806 0,  Where  costs  ai-e  awarded  to  the  appellant,  he 
may  include,  in  the  disbursements  upon  the  appeal,  the 
costs  and  fee  paid  to  the  justice  upon  taking  the  appeal ; 
and,  where  the  judgment  rendered  by  the  justice  was  against 
the  appellant,  he  may  also  include,  in  those  disbursements. 
the  costs  of  the  action,  before  the  justice,  which  he  would 
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have  been  entitled  to  recover,  if  the  judgment  of  the  justice 
had  been  in  his  favor. 

S  3061.  The  clerk,  immediately  after  entering  final 
Judgment  upon  the  determination  of  an  appeal,  must  attach 
together  and  file  such  of  the  following  papers,  as  were 
used  upon  the  appeal ;  which  constitute  the  judgment-roll : 

1.  Tiie  return  of  the  justice,  or  a  certified  copy  thereof ; 
the  notice  of  appeal ;  and  the  undertaking,  if  any  has  been 
given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any, 
made  as  prescribed  in  article  third  of  this  title. 

3.  A  certified  copy  of  the  judgment,  together  with  each 
notice  of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of 
every  order,  which  in  any  way  involves  the  merits,  or 
necessarily  affects  the  judgment. 

ARTICLE  SECOND. 

APPKAIi     WHEKB     A     NEW     TrIAL     IS    NOT     HAD   IN  THE 

APPELLATE  CoURT. 

$  8068.  Hearing  of  appeal;   dis-  S  8065.  Id.;    proceedings    before 

miAsal  thereof.  jagtice. 

8068.  Judgment.          .  8086.  Costs ;  when  awarded. 

8064.  When  new  trial  in  j  .stlce's  8067.  Amount  of  coats, 
court  may  be  directed. 

)4How.  Pr.     §  8062.     [Am'd  1883, 1895,  amendment  to  take  effeciJarm- 
S15.  *  ary  1,  1896.]     If  the  case  is  one  whero  the  appellant  is  not 

entitled  to,  or  has  not  demanded,  a  new  t>ial  in  the  apptllate 
court,  as  prescribed  in  section  thirty  hundred  and  sixty-cdght 
of  tbis  act,  the  respondent  may,  within  twenty  days  of  the 
service  on  him  of  the  notice  of  appeal  serve  upon  the  appel- 
lant or  bis  attorney  a  written  stipulation  tbat  the  judgment 
appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps 
sball  be  taken  in  such  appeal,  except  to  enter  judgment  m 
pursuance  of  such  stipulation  for  the  enforcement  thereof  ; 
in  case  such  stipulation  sball  not  be  so  served,  the  appeal 
may  be  brought  to  a  hearing  in  the  appellate  court,  at  any 
term  thereof,  at  which  such  an  appeal  can  be  beard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of 
not  less  than  eight  days.  It  must  be  placed  upon  the  calen- 
dar ;  and  must  continue  thereupon  without  further  notice 
until  it  is  finally  disposed  of.  If  after  being  regularly 
placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter,  at  which 
it  might  be  noticed  lor  hearing,  and  heard  the  court  must 
dismiss  the  appeal,  unless  it  directs  the  same  to  be  con- 
tinued, for  cause  shown. 

18N.  T.  §3063.     [Am'd  1893.]    In  a  case  specified  in  the  Uat 

state  Rep.  section  the  appeal  must  be  heard  upon  the  original  papent, 

7^  ^^^^    S'  '^*  *^'  *  certified  copy  thereof  and  a  copy  or  copies  t  lerecif  u*-ed 

»^»        not  be  furnished  for  the  use  of  the  court.    The  appelUte 

court  must  reader  judgment  according  to  the  justice  of  tlM 
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case,  without  regard  to  teobnical  errors  or  d  fects,  which  do 
not  ftffect  the  merits.  It  may  affirm  or  reverse  the  jadgment 
of  the  jastice,  in  whole  or  in  part,  aod  as  to  any  or  a  1  of  the 
parties,  and  lor  errors  of  l>iw  or  of  fact  When  the  appeal 
is  to  the  county  court  of  Kings  county,  said  court  may,  up- 
on  its  reversal  of  a  judgment,  order  anew  trial  before  the 
B;iTne  justice  or  before  another  justice  of  the  same  county  to 
be  designated  in  the  order,  and  at  a  time  and  place  to  be 
specified  in  the  order,  and  in  such  a  case  the  costs  of  the  ap- 
peal shall  be  in  the  discretion  of  the  appellate  court. 

§  3064.  If  the  appeal  is  taken  by  a  defendant,  -who  8  civ.  Pro. 
failed  to  appear  before  the  justice,  either  upon  the  return  ico. 
of  the  summons,  or  at  the  time  to  which  the  trial  of  the|^-^»«,. 
action  was  adjourned  ;  and  he  shows,  by  affidavit  or  other-  s^SSn  3i& 
wise,  that  manifest  injustice  has  been  aone,  and  renders  a  ' 

satisfactory  excuse  for  his  default ;  the  appellate  court  ma>, 
in  its  discretion,  set  aside  the  judgment  appealed  from,  or 
stay  proceedings  thereunder,  and  by  order  direct  a  new 
trial,  before  the  same  justice,  or  before  another  justice  of 
the  same  county,  designated  in  the  order,  at  such  a  time 
and  place,  specified  in  the  order,  and  upon  such  terms,  as  it 
deems  proper. 

§  3065.  [4m'd  1893.]  Where  a  new  trial  is  directed  be- 
fore a  j  Qstice  as  prescribed  in  tha  last  two  sections,  the  par- 
ties must  appear  before  him  at  the  time  and  place  specified 
in  the  order  of  the  appellate  court,  with')ut  service  of  any 
notice  or  of  a  copy  of  the  order.  Thereupon  the  like  ]>ro- 
ceediugs  must  be  had  in  the  action,  as  upon  the  return  of  a 
summons  personally  served. 

§  8066.  Upon  an  appeal  provided  for  in  this  article,  the 
award  of  costs  is  regulated  as  follows : 

1,'  If  the  appeal  is  dismissed,  because  neither  party  brings 
it  to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not 
be  awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not 
affecting  the  merits ;  or  if  a  new  trial  is  directed,  before 
the  same  or  another  justice,  as  prescribed  in  this  article  ; 
the  costs- of  the  appeal  are  in  the  discretion  of  the  appellate 
court 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to 
the  respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to 
the  appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  yj/i*^/^  5" 
such  a  part  thereof,  as  to  the  appellate  court  seems  just,  '  *  * 
not  exceeding  ten  dollars,  besides  disbursements,  may  be 

awarded  to  either  party. 

§  8067.  Upon  an  appeal,  provided  for  in  this  article,  » Mi«c.  466. 
costs,  when  awarded,  must  be  as  follows,  besides  disburse- 
ments : 

To  the  appellant,  upon  reversal,  thirty  dollars. 

'^0  the  respondent,  upon  affirmance^  twenty-five  dollars* 
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ARTICLE  THIRD. 
Appeal  for  a  kew  Trial  in  the  appellate  Coukt. 

%  8068.  When  appellant  may  de-  %  3071.  ProceediDgs  in    appellate 

mand  new  trial  in  ap-  court, 

pcllate  court.  3072.  Offer  to  compromiee  after 

8069.  Undertaking  to  oe  given.  return. 

9070.  Offer  to  compromise  be-  9073.  Amount  of  coeta. 
fore  return. 

64  How.  Pr.       §  3068*  [Am*d  1893.]  Where  an  issue  of  faot  or  an  issae 
515.  of  law  was  joined  before  the  justice  and  the  sam  for  which 

«RM^27R^'  J'^^^Hni®^^  "^*8  demanded  by  either  party  iu  his  pleadings 
excee  is  fifty  dollars,  or,  where  in  an  action  to  recover  a 
chattel,  the  value  of  the  property  as  fixed,  together  with 
the  damages  recovered,  if  any,  exceeds  fifry  dollars,  the 
appellant  may,  in  bis  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a 
new  trial  in  the  appellate  court;  and  thereupon  he  is  en- 
titled thereto,  whether  the  defeud>int  was  or  was  not  pres- 
ent at  tUe  trial.  An  appeal  from  a  judgment  of  a  jasiice's 
court  or  by  a  justice  of  the  peace  in  the  city  of  Brooklyn, 
or  any  of  the  towns  in  the  county  of  Kings  must  be  t-ii  en 
and  dispoBed  of  In  the  manner  prescribed  in  articles 
first  and  second  of  this  chapter  and  title,  and  not  otherwise. 

6  Civ.  Pro.      §  3069.  To  render  such  an  appeal  effectual,  the   appel- 
81.  lant  must,  at  (he  time  of  the  service  of  the  notice  of  apped 

upon  the  justice,  give  the  undertaking  required,  by  this 
title,  to  stay  the  execution  of  the  judgment. 

r>   Week.        §  3070.     [Am*d  1885, 1895,  amendment  to  take  effect  Sepfem- 
■^•9H^^*B46  ^^'*1»  1895.]    Upon  an  appeal,  provided  for  in  this  article. 
^1  ld."i62.  *  from  a  judgment  for  a  sum,  of  money  only,  either  party  may, 
8  i  Id."  «34.     within  fifteen  days  after  service  of  the  notice  of  appeal,  serve 
h5  Id.  307.     npon  the  adverse  party,  c»r  upon  his  attorney,  a  written  offer 
.^5j  Id.  198.     ^^  allow  judgment  to  be  rendered  in  the  appellate  court,  in 
State  kep.  favor  of  either  party,  for  a  specified  sum.  ^  If  the  offer  is  not 
9iil.  accepted,  it  can  n<.t  be  proved  upon  the  trial.     If  the  party, 
;jp  'N.Y.565.  -y^ithin  ten  days  after  seivice  of  the  offer  upon  him,  serves 
'  Misc.  2H.  lipoid  the  party  making  the  same  or  upon  his  attorney,  writ- 
ten notice  that  he  accepts  the  offer,  he  must  file  it,  with  an 
affidavit  of  service  of  the  notice  of  acceptance,  with  the  derk 
of  the  appellate  court,  who  thereapon  must  enter  j udgment 
accordingly.    Where  an  offer  is  made  as  above  provided,  tbe 
party  refusing  to  accept  the  same  shad  be  liable  for  costs  of 
the  appeal,  unless  the  rer^overy  shall  be  more  favorable  to  him 
than  the  sum  offered.     If  neither  party  makes  an  offer,  as 
provided  herein,  the  party  in  whose  favor  the  verdict,  report 
or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  tbe  appeal.     Costs  when  awarded 
according   to  tbe  provisions  of   this   section   shall  be  in 
amounts  provided  in  section  three  thousand  and  seventy- 
thiCD  of  thin  article. 

§  8071.  Upon  an  appeal,  provided  for  in  this  article, 
6  Misc.  204.  after  the  expiration  of  ten  days  from  the  time  of  filing  the 
justice's  return,  the  action  is  deemed  an  action  at  issue  in 
the  appellate  court ;  and  all  the  proceedings  therein,  in- 
cluding the  entry,  enforcement,  and  review  of  the  judg- 
ment, are  the  sanie,  as  if  the  action  had  been  commenced 
in  the  appellate  court,  except  as  otherwise  specially  p^^ 
scribed  In  this  chanter. 
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§  3072*    Either  party  may,  at  any  time  after  tbe  rction   ^^7'f, 
is  deemed  at  issue  iri  the  appe'laie  court,  and  before  tie  32? 

trial,  serye  upon  the  adverse  party,  a  written  offer  to  allow 
judgment  to  be  taken  against  him,  for  a  sum,  or  property, 
or  to  the  effect  therein  specified,  with  or  without  costs.  If 
there  are  two  or  more  defendants,  and  the  action  can  be 
severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken; 
and,  if  it  is  accepted,  the  action  becomes  severed,  and  may 
proceed  against  the  other  defendants,  as  if  it  had  been  orig- 
inally commenced  against  them  only.  If  the  party  receiv- 
ing the  offer,  within  ten  days  thereafter,  serves  upon  the 
adverse  party,  notice  that  he  accepts  it.  he  may  file  it,  with 
proof  of  acceptance  ;  and  thereupon  the  clerk  must  enter 
judgment  accordingly.  If  the  offer  is  not  thus  accepted,  it 
cannot  be  proved  upon  the  trial ;  and  if  the  party,  to  whom 
it  was  made,  fails  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs  from  the  time  of  the  oner,  but  must 
pay  costs  from  that  time. 

§  3078.    Upon  an  appeal,  provided  for  in  this  article,  50  Hun,  84a. 
costs,  when  awarded,  must  be  as  follows,  besides  disburse- 
ments : 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  flfteen'dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case, 
fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is 
regularly  on  the  calendar,  excluding  the  term,  at  which  it 
is  tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

TITLE  IX. 

Costs. 

{  8074.  When  prevailing  party  to  |  8078.  Taxation  of  coste. 

recover  coetB.       What  3079.  Increased  costs, 

costs  allowed.  .  9060.  Costs   on    jadgment    for 

8075.  When    neither    party  to  one  or  more  defendants. 

recover  costs.  3081.  Costs  wrongfully  collect- 

8076.  Amount  of  cofts  limited.  ed   may  be    recovered 
3077.  Costs  upon  demurrer.  back. 

§  8074.  Except  as  otherwise  specially  prescribed  by 
law,  a  party  who  recovers  judgment  in  an  action  in  a  jus- 
tice's court,  is  entitled  to  costs  ;  which  must  be  included  in 
the  judgment  Costs  consist  of  the  fees,  allowed  by  law, 
for  services  necessarily  rendered  in  the  action,  at  the  request 
of  the  party  entitled  to  costs,  or  paid  by  him,  as  prescribed 
by  law  ;  and  of  such  other  expenses,  as  a  party  is  entitled 
to  include  in  his  costs,  by  express  provision  of  law. 

§  3076.  In  either  of  the  following  cases,  costs  shall 
not  be  awarded  to  either  party,  but  each  party  must  pay 
bis  own  costs : 

1.  Where  the  action  is  discontinued  by  the  absence  of 
the  justice  for  more  than  one  hour,  after  the  summons  is 
returnable,  or  after  the  time  to  which  the  trial  has  been  a4- 
joum^ 
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2.  Where  the  justice  is  disqualified,  for  a  reason  sped- 
fled  in  section  forty-six  of  this  act. 

8.  Where  the  action  is  discontinued,  upon  the  ground 
that  the  defendant  is  an  infant,  for  whom  a  guardian  ad  U- 
tem  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where 
the  plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the 
value  thereof,  and  the  defendant  also  recovers  a  chattel,  or 
part  of  a  chattel,  which  has  been  replevied  and  delivered  to 
the  plaintiff,  or  the  value  thereof.  The  plaintiff  is  entitled 
to  costs,  where  both  parties  recover,  as  specified  iii  this  sub- 
division, unless  the  chattel,  for  which  the  defendant  re- 
covers, has  been  replevied  and  delivered  to  the  plaintiff. 

(j  3076.  [ilm'dl895,  amendment  to  take  effect  September  1, 
1895.]  The  sum  to  be  awarded,  as  costs,  to  the  pre  vailing 
party,  except  where  it  is  otherwise  specially  preecribed  by 
law,  is  limited  as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  wit- 
nesses, where,  upon  the  trial  of  an  issue  of  fact  or  of  law, 
either  party  recovers  damages  to  the  amount  of  fifty  doUara 
or  more,  or  one  or  more  chattels,  the  value  of  which,  as 
fixed,  together  with  the  damages,  if  any,  amounts  to  fifty 
dollnrs  or  more ;  or,  where,  if  the  defendant  recovers  judg- 
ment, the  sum,  for  which  the  plaintiff  demanded  judgment, 
was  fifty  dollars  or 'more,  or  the  value  of  all  the  chattels,  to 
recover  which  the  action  «as  brought,  was  stated  in  the 
complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  be- 
sides the  fees  of  witnesses  attending  from  another  countj. 
But  the  prevailini;  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by 
law,  for  a  commission  issued  to  examine  a  witness  not 
residing  in  the  connty  or  in  an  adjoining  county;  and  for 
each  adj our Dtuent  exceeding  one,  which  was  granted  upon 
the  application  of  the  party  against  whom  the  judgment  is 
rendered. 

I  8077.  Where  judgment  is  rendered  upon  the  trial  of 
a  ofemurrer,  the  costs  of  the  trial  must  be  included  therein ; 
otherwise  costs  are  not  allowed  upon  the  tiial  of  a  demurrer. 

%  8078.  Where  a  justice  renders  a  judgment,  he  must 
specify,  in  his  docket-book,  the  items  of  costs,  which  were 
allowed  by  him.  Before  any  item  of  costs  is  thus  allowed, 
other  than  a  fee  to  the  justice,  or  to  a  juror  or  witness  who 
attended,  or  to  a  constable  who  has  certified  the  amount  of 
his  fee,  upon  a  paper  filed  with  the  Justice,  the  party  must 
show,  by  his  oath,  or  that  of  his  attorney,  to  the  satiafactioa 
of  the  justice,  that  the  item  was  actually  and  legally  paid 
or  incurred. 

§  8079.  Increased  costs  must  be  awarded  in  favor  of 
the  defendant,  in  an  action  in  a  justice's  court,  in  a  case, 
and  increased  at  the  rate,  specified  in  section  three  thousaiK* 
two  hundred  and  fif  ty-ei^ht  of  this  act 
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§  8080.  In  an  action  against  two  or  more  d^endants, 
not  united  in  interest,  who  make  separate  defences  by  sep- 
arate answers,  if  the  plaintiff  fails  to  recover  judgment 
against  all,  the  justice  must  award  costs  to  tiiose  who  have 
judgment  in  their  favor. 

§  8081.  Where  a  justice  includes  in  a  judgment  a 
greater  amount  of  costs  than  is  allowed  by  law,  or  an  im- 
proper item  of  costs  or  fees,  and  the  same  is  collected  ;  the 
person  from  whom  it  was  collected  may,  notwithstanding 
the  judgment,  recover  from  the  justice  who  has  received  it 
the  amount  thereof,  with  interest. 

TITLE  X. 

AcHon  or  speeial  proceeding,  reOating  to  an  animal  straying 

upon  the  highway, 

f  8082.  Action  against  person  stif*       {  8101. 
fering  animals  to  stray. 
8068.  Penalties  to  be  recovered . 
8084.  Certain   officers  to  seize  8102. 

animals  straying. 

8086.  Wben  private  person  may 

seize  such  animals.  8108. 

8066.  Officer  or  person   seizing  8104. 

to  present  petition.  8105. 

8087.  Precept  thereapon. 

8068.  Id.;  how  served. 

8069.  Proof  of  service  of  pre-    8106. 

cept. 

8000.  Answer;  trial.  8107. 

8091.  Decision  in  favor  of  peti- 
tioner :  warrant  to  sell;  8106. 
execution  thereof. 

800S.'  Application  of  proceeds  of  8109. 

sale. 

8098.  Disposition  of  snrplns. 

8094.  Id.;  when  no  claim  made 

within  a  year.  8110. 

8095.  Order  npon  claim  for  sur- 

plus ;  appeal  therefrom. 

8096.  Proceedines  upon  decis-  8111. 

ion  in  favor  of  person 
answering.  8113. 

8097.  Demand  of  possession  be- 

fore trial.    Proceedings  8118. 

thereupon. 

8098.  Id.;  when  animal  wilfully 

set  at  large  by  third  per-  8114. 

son. 
8009.  Action  by  owner  in  such  8115. 

a  case. 
8100.  Action  by  petitioner  and 

by  officer. 

§  8088.  Any  person,  who  suffers  or  permits  one  or 
more  cattle,  horses,  colts,  asses,  mules,  swine,  sheep,  or 
goats,  to  run  at  large,  or  to  be  herded  or  pastured,  in  a 
public  street,  highway,  park,  or  place,  elsewhere  than  in 
a  city,  incurs,  thereby  the  penalty  or  penalties  specified  in 
the  next  section;  and  any  resident  of  the  town,  or  the  offi- 
cer to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of 
the  poor,  as  prescribed  in  section  two  thousand  eight  hun- 


Demand  of  possession 
after  final  order  and  be- 
fore sale. 

Order  upon  demand  of 
possession ;  appeal  there> 
from. 

Id.;  stay  of  proceedings. 

Appeal  Irom  final  order. 

Id.;  by  claimant:  stay  of 
proceedings  and  deliv- 
ery of  possession. 

Proceedings  npon  afflrm- 
ancer 

Limitation  of  action  for 
seizing  animals. 

Certain  actions  cannot  be 
maintained. 

Where  several  animals  are 
trespassing,  damages 
are  entire.  Proceed- 
ings in  such  cases. 

Proceedings  in  othet 
cases,  wnere  there  are 
different  owners. 

Suiplus,  where  there  are 
different  owners. 

^  hen  one  action,  etc.,  su- 
persedes any  otlier. 

Bights  of  officer  when  pri- 
vate person  fails  to 
prosecute. 

Person  having  a  special 
property  deemed  owner. 

Agent  mav  act  for  his 
principal. 


r 
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dred  and  seventy-five  of  this  act,  or  the  overseer  or  super- 
intendent of  the  poor  of  the  town  or  district,  in  which  one 
or  more  of  those  animals  are  found  so  running  at  large, 
herded,  or  pastured,  may  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover 
the  penalty  or  penalties  so  incurred.  Where  the  action  is 
brought  by  a  private  person,  the  justice  must  pay  the  pro- 
ceeds of  an  execution,  issued  upon  a  judgment  therein  in 
favor  of  the  plaintiff,  after  deducting  the  costs,  to  the 
officer,  who  might  have  brought  the  action,  as  prescribed 
in  this  section,  to  be  applied  by  him  to  the  support  of  the 
poor  within  his  town  or  district. 

§  8088.  If  the  plaintiff  recovers  judgment,  in  an  action 
brought  as  prescribed  in  the  last  section,  the  justice  must 
awara  to  him  the  following  sums,  by  way  of  penalties,  be- 
sides the  costs  of  the  action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow, 
or  calf,  five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in 
one  action,  although  it  exceeds  the  sum,  for  which  a  jus- 
tice can  render  a  judgment  in  an  ordinary  action. 

/  ^  CUjL.'^i^  ^^    %  8084.  Where  one  or  more  cattle,  horses,  colts,  asses, 
^^  mules,  swine,  sheep,  or  goats  are  found  running  at  large, 

or  being  herded  or  pastured,  in  a  public  street,  highway, 
park,  or  place,  -elsewhere  than  in  a  city,  the  overseer  of 
highways  of  the  road  district,  or,  if  they  are  so  found 
within  an  incorporated  village,  the  street  commissioner 
thereof,  having  personal  knowledge  or  being  notified  of 
the  fact,  must  immediately  seize  the  animal  or  animals, 
and  keep  it  or  them  in  his  possession,  until  disposed  of  as 
prescribed  in  the  following  sections  of  this  title. 

§  8086.  Anv  person  may  seize  one  or  more  animals 
specified  in  the  last  section,  then  running  at  large,  or  being 
herded  or  pastured,  in  a  public  street,  highway,  park,  or 
place,  elsewhere  than  in  a  city,  bordering  upon  real  prop- 
erty owned  or  occupied  by  him ;  or  then  trespassing  upon 
real  property  so  owned  or  occupied,  having  entered  there- 
upon from  such  a  public  street,  highway,  park,  or  place. 
The  person  making  the  seizure,  must  keep  the  animal  or 
animals  seized  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

§  8086.  An  officer  or  other  person,  who  seizes  an  ani- 
mal or  animals,  as  prescribed  in  either  of  the  last  two  sec- 
tions, must  immediately  file,  with  a  justice  of  the  peace  of 
the  town  in  which  the  seizure  was  made,  a  written  petition, 
verified  by  bis  oath  ;  setting  forth  the  facts,  which  bring 
the  case  within  either  of  those  sections ;  briefly  describing 
the  animal  or  animals  seized  ;  stating  either  the  name  of 
the  owner,  or  that  his  name  is  not  known  to  the  petitioner, 
and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence ;  and  praying  for  a  final  order,  directing  the  sale  of 
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the  animal  or  animals  seized,  and  the  application  of  the 
proceeds  thereof,  as  prescribed  in  this  title.  Where  the 
petition  alleges,  that  any  animal  or  animals  seized,  were 
then  trespassing  upon  real  property  owned  or  occupied  by 
the  petitioner,  it  must  state  the  amount  of  the  damages,  if 
any,  which  the  petitioner  has  sustained  thereby.  In  that 
case,  the  decision  of  the  justice,  or,  where  the  issues  are 
tried  by  a  jury,  the  verdict,  must  fix  the  amount  of  the 
damages. 

§  3087.  Upon  the  presentation  of  the  petition,  the 
justice  must  issue  a  precept  under  his  hand  ;  directed  to  the 
owner,  if  his  name  is  stated  in  the  petition,  or,  if  it  is  not 
so  stated,  directed  generally  to  all  persons  having  any  in- 
terest in  the  animal  or  ammals  seized ;  briefly  reciting  the 
substance  of  the  petition ;  describing  the  atimaJ  or  ani- 
mals seized,  and  requiring  the  person  or  persons,  to  whom 
the  precept  is  directed,  to  show  cause  beiore  the  justice,  at 
a  time  and  place  specifled  therein,  not  less  than  ten  nor 
more  than  twenty  days,  after  the  issuing  of  the  precept, 
why  the  prayer  of  the  petition  should  not  be  granted. 

§  8088.  The  precept  must  be  served  upon  the  person, 
to  whom  it  is  directed  by  his  name,  within  the  same  time, 
and  in  like  manner  as  a  summons  is  required  to  be  served, 
as  prescribed  in  section  two  thousand  nine  hundred  and  ten 
of  this  act.  Where  it  is  directed  generally  to  all  persons, 
having  an  interest  in  the  animal  or  animals  seized,  it  may 
be  served  by  a  constable  of  the  town,  or  by  an  elector  there- 
of, specially  authorized  so  to  do  by  a  written  indorsement 
upon  the  precept,  under  the  hand  of  the  justice,  by  posting 
a  copy  thereof  in  at  least  sis  public  and  conspicuous 
places  in  the  town  where  the  seizure  was  made ;  one  of 
which  places  must  be  the  nearest  district  school  house,  or, 
if  the  seizure  was  made  within  an  incorporated  village,, 
having  schools  in  charge  of  a  board  of  education,  a  build- 
ing in  which  such  a  school  is  kept.  Each  copy  must  be  so 
posted,  within  two  days  after  the  precept  is  issued.  Where 
the  precept  is  directed  to  a  person  by  his  name,  and  proof 
is  made,  by  affidavit,  to  the  satisfaction  of  the  justice,  that 
it  cannot,  with  reasonable  diligence,  be  pei-sonally  served 
upon  that  person,  within  the  county,  at  least  six  days  be- 
fore the  return  day  thereof,  the  justice  may,  by  a  written 
order,  direct  that  service  thereof  be  made,  by  posting 
copies  thereof,  at  least  five  days  before  the  return  day,  as 
prescribed  in  this  section;  in  which  case,  service  thereof 
may  be  made  accordingly. 

§  8089.  At  the  place  where  the  precept  is  returnable, 
and  at  the  expiration  of  the  time  specified  in  section  two 
thousand  eight  hundred  and  ninety -three  of  this  act,  the  pe- 
titioner must,  unless  the  precept  is  directed  to  a  person  by 
his  name,  and  he  appears,  furnish  proof  of  the  service  of 
the  precept,  as  prescribed  in  the  last  section.  If  it  was 
served  by  a  constable,  either  personafly  or  by  posting,  his 
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written  return  iipoii  the  precept  is  sufficient  proof  of  the 
facts  relating  to  the  service,  as  stated  therein.  If  it  was 
served  by  a  private  person,  proof  of  service  must  be  made 
by  affidavit. 

§  8090.  The  owner,  or  a  person  having  an  interest  iii 
any  animal  seized,  may  appear  upon  the  return  of  the  pre 
cept,  and  thereby  make  himself  a  party  to  the  special  pro* 
ceeding.  The  person  so  appearing  may,  upon  the  return 
of  tbe  precept,  tile  a  written  answer,  subscribed  by  him  or 
bis  attorney,  and  verified  by  the  oath  of  the  person  sub- 
scribing  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the 
petition.  His  answer  must  also  set  forth  his  interest  in  the 
animal  or  animals  seized.  The  subsequent  proceedings 
must  be  the*  same  as  in  an  action  in  a  justice's  court 
Wherein  an  issue  of  fact  has  been  joined,  except  as  other- 
Wise  specially  prescribed  in  this  title. 

§8091.  If  no  person  appears  and  answers,  or  if  the 
decision  of  the  justice,  or  the  verdict  of  the  jury,  where  th« 
issues  were  tried  by  a  jury,  is  in  favor  of  the  petitioner,  the 
justice  must  make  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  pro- 
ceeds thereof,  as  prescribed  in  this  title.  Thereupon  the 
Justice  must  issue  a  warrant,  under  his  hand,  directed 
generally  to  any  constable  of  the  county,  commanding  him 
to  sell  the  aiiimal  or  animals  seized,  at  public  auction,  for 
the  best  price  which  he  can  obtain  therefor  ;  and  to  make 
return  thereof  to  the  iustice,  at  a  time  and  place  therein 
specified,  not  less  than  ten  nor  more  than  twenty 
days  thereafter.  The  sale  must  be  made  upon  the  like 
notice,  and  in  like  manner,  as  a  sale  of  property,  by  virtue 
of  an  execution  issued  by  a  justice  of  the  peace  ;  and  the 
constable  must  make  return,  as  required  by  the  warrant, 
and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for 
the  collection  of  such  an  execution. 

§  8098.  The  justice  must  apply  the  proceeds  of  the 
sale  as  follows : 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by 
the  justice,  at  the  same  rates  as  the  costs  of  an  acti<»i 
brought  before  him,  including  the  justice's  fees  in  such  an 
action  ;  and  also  the  fees  for  the  service  of  the  precept, 
either  personally  or  by  posting,  at  the  rate  allowed  by  law 
for  personal  service  of  a  summons  by  a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain, 
to  his  own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

8.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  officer,  or  other  person  making  the  seizure,  the  follow- 
ing fees,  for  the  seizure  of  each  animal  seized  and  sold,  to 
wit :  one  dollar  for  each  horse,  colt,  ass,  or  mule ;  fifty 
cents  for  each  bull,  ox,  cow,  or  calf ;  and  twenty-five  cents 
for  each  goat,  sheep,  or  swine ;  together  with  a  reasonable 
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compensation,  fixed  by  him,  for  the  care  and  keeping  of 
each  animal,  from  the  time  of  the  seizure  to  the  time  of  the 
sale ;  and,  also,  where  any  animal  sold  was  seized,  while 
trespassing  upon  real  property  owned  or  occupied  by  the 
petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  upon  which  the  final  order 
-was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  lor  the 
benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  seventy-five  of  this  act,  the  following 
]>enalties,  to  wit :  five  dollars  for  each  horse,  colt,  ass,  mule, 
bull,  ox,  cow,  calf,  or  swine,  seized  and  sold ;  and  one 
dollar  for  each  sheep  or  goat,  seized  and  sold ;  which 
{penalties  must  be  received  b^  the  ofilcer,  for  the  benefit  of 
the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the 
person  or  persons  entitled  thereto,  as  prescribed  in  the  fol* 
Jk>wing  sections  of  this  title 

§  8098.  Any  person  m&j,  within  ten  days  after  the 
return  of  the  warrant,  file,  with  the  justice,  a  written  claim 
to  the  surplus  of  the  proceeds  of  tbe  sale,  or  to  any  part 
thereof.  On  the  eleventh  day  after  the  return,  or,  If  it  is  a 
Sunday  or  a  public  holiday^  on  the  first  day  thereafter, 
which  is  neither  Sunday  nor  a  public  holiday,  the  justice 
must  proceed  to  inquire  into  the  claims  so  filed  ;  and,  for 
the  purpose  of  determining  them,  he  must  hear  the  allega- 
tions and  proofs  of  each  claimant ;  and  he  may  issue  sub- 
poenas, as  upon  the  trial  of  an  action.  He  may,  upon  the 
application  of  any  claimant,  and  for  good  cause  shown, 
adjourn  the  hearing,  from  time  to  time,  but  not  more  than 
thirty  days  in  all.  After  hearing  the  allegations  and  proofs 
of  all  the  claimants,  he  must  decide  the  claims,  and  enter 
an  order  accordingly.  If  no  claim  is  filed  ;  or  if  the  right 
to  the  surplus  money,  or  any  part  thereof,  is  not  estab- 
lished, to  the  satisfaction  of  the  justice,  as  prescribed  in 
this  section  ;  any  person,  whose  claim  was  not  determined 
upon  the  hearing,  may  file  a  claim  thereto,  at  any  time 
before  the  expiration  of  a  year  from  the  return  of  the  war- 
rant ;  and,  thereupon,  the  justice  must  proceed,  as  pre- 
scribed in  this  section  with  respect  to  a  claim  filed  within 
the  ten  days. 

§  8094.  If,  at  the  expiration  of  one  year  after  the  re- 
turn of  the  warrant,  any  portion  of  the  surplus  remains,  a 
claim  to  which  has  not  been  established  to  the  satisfaction 
of  the  justice,  pursuant  to  the  provisions  of  the  last  section, 
the  justice  must  pay  it,  for  the  benefit  of  the  poor,  to  the 
officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  bene- 
fit of  the  poor,  as  prescribed  in  section  two  thousand  eight 
hundred  and  seventy-five  of  this  act ;  and,  thereupon,  all 
persons  are  forever  barred  from  any  claim  thereto.     But  if 
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a  claim,  filed  as  prescribed  in  the  last  section,  remains  un- 
determined at  the  expiration  of  the  year,  the  justice  must 
determine  it  within  ten  days  thereafter ;  and,  for  that  pur- 
pose, he  must  retain  the  surplus  in  his  hands  until  the  de- 
termination. 

§  3096,  An  appeal  from  an  order  determining  a  chum, 
as  prescribed  in  the  last  two  sections,  may  be  taken  to  tbe 
county  court,  by  a  claimant,  within  ten  days  after  the 
making  of  the  order,  as  from  a  judgment  of  a  justice  in 
an  action  to  recover  a  sum  equal  to  the  claim  ;  and  the  pro- 
ceedings thereupon  are  the  same,  except  that  an  undertak- 
ing is  not  necessary  for  any  purpose.  Upon  such  an  ap- 
peal, each  other  claimant;  whose  mterest  is  affected  by  the 
order  appealed  from,  must  be  mad^  a  respondent.  If  there 
is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent ;  but  costs  cannot  be  awarded  against 
him,  unless  he  appears  upon  the  appeal ;  in  which  case,  the 
costs  are  in  the  discretion  of  the  appellate  court.  Where 
an  appeal,  taken  as  prescribed  in  this  section,  is  perfected, 
the  county  judge  may,  in  his  discretion,  make  an  order 
extending  the  time,  within  which  payment  of  the  surplus 
must  be  made,  as  prescribed  in  the  last  section,  and  staying 
payment  accordingly.  Unless  such  an  order  is  made,  and 
a  copy  thereof  is  served  upon  the  justice,  payment  must 
be  made  as  prescribed  in  the  last  section,  notwithstanding 
the  appeal ;  and  upon  proof  of  the  payment,  the  appeal 
must  be  dismissed.  Where  an  appeal  is  taken  to  the  su- 
preme court,  from  the  determination  of  the  county  court, 
the  county  judge,  or  a  justice  of  the  supreme  court  may 
make  a  like  order,  and  with  like  effect. 

§  8096.  If  the  decision  of  the  justice,  or  the  verdict  of 
the  jury,  where  the  issues  are  tried  by  a  jury,  is  in  favor 
of  the  person  answering,  it  must  fix  the  value  of  each 
-  animal  seized.  If  the  justice  or  the  jury  find  that  the 
seizure  was  malicious,  and  without  probable  cause,  the 
decision  or  verdict  must  assess  the  damages  sustained  by  the 
person  answering,  by  means  of  the  seizure  and  detention. 
The  justice  must  thereupon  make  a  final  order,  awarding 
to  the  person  so  answering,  the  return  of  the  animal  or 
animals  so  seized,  or  the  value  thereof  if  a  return  cannot 
be  had  ;  together  with  his  costs,  at  the  rates  allowed  by 
law  in  an  action  brought  before  him  to  recover  a  chattel ; 
and,  also,  twice  the  sum  assessed  as  his  damages,  if  any. 
Thereupon  a  warrant  must  be  issued  by  the  justice  to  a 
constable,  to  the  same  effect,  as  an  execution  issued,  in  an 
action  to  recover  a  chattel,  upon  a  judgment  in  favor  of 
the  defendant,  where  the  chattel  has  not  been  delivered  to 
him ;  and  each  provision  of  this  chapter,  relating  to  a 
judgment  and  an  execution  in  such  a  case,  applies  to  t 
final  order  made,  and  a  warrant  issued  thereupon,  as  pre- 
scribed in  this  section. 

§  3099,  At  any  time  after  the  precept  is  issued,  and  be- 
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fore  the  commencement  of  the  trial,  the  owner  of  any 
animal  seized  may  file  with  the  justice  a  written  demana 
of  the  possession  thereof.  Thereupon  he  is  entitled  to  the 
possession,  upon  complying  with  the  following  terms : 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  peti- 
tioner, the  costs  of  the  proceedings,  to  the  time  of  filing 
the  demand,  as  prescribed  in  subdivision  first  of  section 
three  thousand  and  ninety-two  of  this  act,  and,  also,  the 
sums  payable  on  account  of  each  animal,  whereof  posses- 
sion is  so  demanded,  as  prescribed  in  subdivision  third  of 
th&  same  section  ;  which  sums  must  be  fixed  by  the  justice, 
after  hearing  the  allegations  aud  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar 
for  each  animal,  whereof  possession  is  so  demanded. 

8.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty 
is  to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in 
section  two  thousand  eight  hundred  and  seventy-five  of 
this  act,  the  claimant  must  also  pay  to  the  justice,  for  the 
petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  Uie  satisfaction  of 
the  justice,  by  affidavit  or  other  competent  evidence,  that 
he  is  the  owner  of  each  animal,  whereof  possession  is  so 
demanded.  Each  person  who  has  appeared  must  have 
notice  of,  and  may  oppose,  the  claim. 

§  3098.  But  where,  in  a  case  specified  in  the  last 
section,  the  person  filing  a  demand,  presents  therewith  to 
the  justice  sufficient  proof,  by  affidavit  or  otherwise,  that 
the  running  at  large,  herding,  pasturing,  or  trespassing,  br 
reason  whereof  the  animal  or  animals,  of  which  he  demands 
possession,  were  seized,  was  caused  by  the  wilful  act,  in- 
tended to  effect  that  object,  of  a  person  other  than  the 
owner ;  and  also  makes  the  proof  specified  in  subdivision 
fourth  of  that  section  ;  he  is  entitled  to  possession,  pursu- 
ant to  his  demand,  upon  paying  to  the  petitioner,  or  to  the 
justice  for  his  use,  a'  reasonable  sum,  to  be  fixed  by  the 
justice,  after  hearing  the  allegations  and  proofs  of  the 
parties,  as  compensation  for  the  care  and  keeping  of  the 
animal  or  animals,  whereof  possession  is  so  demanded,  and 
without  paying  any  other  sum,  specified  in  the  last 
section. 

§  3099.  The  owner  of  an  animal,  seized  in  consequence 
of  a  wilful  act  specified  in  the  last  section,  may  recover, 
in  an  action  against  the  person  who  committed  it,  all 
damages  sustained  by  him,  in  consequence  thereof,  includ- 
ing the  Sinn  paid  in  order  to  recover  possession  of  the 
animal,  as  prescribed  in  the  last  section  ;  and,  in  addition 
thereto,  the  sum  of  twenty  dollars  for  each  animal  seized. 

^  8100.  Where  the  possession  of  an  animal  has  been 
delivered,  as  prescribed  in  the  last  section  but  one,  an  ac- 
tion may  also  be  maintained,  by  the  petitioner  in  the 
i^cia!  proceeding  before  the  justice,  against  the  person  who 
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committed  the  wilful  act,  to  recover,  in  addition  to  all  other 
damages  sustained  by  the  plaintiff  in  consequence  of  the 
wilful  act,  all  sums,  to  which  the  plaintiff  would  have  been 
entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in  sec 
tion  three  thousand  and  ninety-two  of  this  act,  other  than 
the  compensation  paid  for  the  care  and  keeping  of  the 
animal.  In  the  like  case,  if  the  petitioner  is  a  private  person, 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  seventy-five  of  this  act,  may  maintain  .an 
action  against  the  person,  who  committed  the  wilful  act,  to 
recover  the  penalties  to  which  the  plaintiff  would  have  been 
entitled,  out  of  the  proceeds  of  the  sale,  as  prescribed  in  that 
8ul>division.  Neither  of  the  actions  specified  in  this  or  the 
last  section  is  affected  by  the  pendency  of,  or  the  recovery 
of  judgment  in,  either  of  the  others. 

^3101.  A  person,  entitled  to  demand  the  possession  of  an 
animal,  as  prescribed  in  section  three  thousand  and  ninety- 
seven  of  this  act,  who  did  not  appear  upon  the  return  of  the 
precept,  or  upon  the  trial,  may  file,  with  the  justice,  a 
written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time 
appointed  for  the  sale  ;  and,  thereupon,  he  is  entitled  to  the 
possession,  upon  complying  with  the  following  terms : 

1.  He  must  furnish,  by  affidavit  or  other  competent  evi- 
dence, a  sufficient  excuse,  to  the  satisfaction  of  the  justice, 
for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions 
of  section  three  thousand  and  ninety  seven  of  this  act  ; 
except  that  it  is  necessary  for  him  to  pay  only  one  half  of 
the  justice's  fee,  as  prescribed  in  subdivision  second  of  that 
section  ;  and  one  half  of  the  fees  payable  to  the  petitioner, 
for  the  seizure  of  each  animal,  as  prescribed  in  subdivision 
third  of  section  three  thousand  and  ninety-two  of  this  act. 

§  31  OS.  Where  a  demand  for  thcTetum  of  the  posses- 
sion of  an  animal  is  filed,  as  prescribed  in  either  of  the  la-^ 
five  sections,  the  justice  must,  at  the  request  of  either  party 
thereto,  make,  and  enter  in  his  minutes,  an  order  determin- 
ing the  same.  An  appeal  from  such  an  order  may  be  taken 
to  the  coimty  court,  by  the  person  making  the  demand,  or 
by  either  party  to  the  special  proceeding,  at  any  time  before 
the  final  order  in  the  special  proceeding  is  made  ;  and  each 
person  or  party  so  entitled  to  appeal,  must  be  made  a  re- 
spondent upon  an  appeal  taken  by  one  of  the  others.  The 
appeal  must  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel : 
and  the  proceedings  thereupon  are  the  same,  except  as  oth- 
erwise prescribed  in  the  next  section. 

§  3103.  An  appeal  from  an  order,  specified  in  the  last 
section,  is  not  effectual  for  any  purpose,  unless  the  appellant 
procures  from  the  county  judge  an  order,  directing  a  stay  of 
the  proceedings  upon  tlie  petition,  and  a  stay  of  Uie  execu- 
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tion  of  the  order  appealed  from,  and  files  it  with  the  justice, 
^within  the  time  allowed  for  the  appeal.  The  order  may  be 
granted  or  refused,  in  the  discretion  of  the  county  judge,  or 
granted  upon  such  terms,  as  to  security  or  otherwise,  as  he 
thinks  proper ;  and  it  may  be  vacated  or  modified,  either 
absolutely,  or  unless  further  security  is  given,  in  his  discre- 
tion. 

§  3104.  Within  ten  days  after  a  final  order  upon  a 
petition  is  made,  as  prescribed  in  this  title,  an  appeal  there- 
from may  be  taken  by  the  petitioner,  or  by  the  person 
answering,  in  like  manner  as  an  appeal  from  a  judgment  of 
the  justice  in  an  action  to  recover  a  sum  of  money,  equal  to 
the  value  of  the  animal  or  animals,  and  the  proceedings 
thereupon  are  the  same,  except  as  otherwise  prescribed  in 
the  next  section. 

§  3105.  An  appeal  from  a  final  order,  taken,  as  pre- 
scribed in  the  last  section,  by  the  person  answering,  is  not 
effectual  for  any  purpose,  unless  the  appellant  files,  with 
the  notice  of  appeal,  an  order  of  the  count  v  judge,  or,  if 
he  is  absent  from  the  county,  of  a  justice  of  the  supreme 
court,  reciting  that  the  appeal  has  been  perfected,  and  that 
security  has  been  given  thereupon,  as  prescribed  in  this 
section,  and  directing  a  stay  of  proceedings  upon  the  final 
order  appealed  from,  and  that  the  possession  of  the  animal 
or  animals  seized  be  delivered  to  the  appellant.  The  order 
can  be  made,  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an 
appeal  from  a  judgment,  and  staying  the  execution  thereof ; 
and  also  an  undertaking,  in  the  same  or  another  instru- 
ment,  to  the  effect  that,  if  the  final  order  appealed  from  is 
affirmed,  or  if  the  appeal  is  dismissed,  the  appellant  will 
pay  all  sums  which  the  justice  awards  against  him,  upon 
the  hearing,  after  the  determination  of  the  appeal,  as  pre- 
scribed in  the  next  section,  not  exceeding  a  sum  specified 
therein  ;  which  must  be,  at  least,  twice  the  amount  of  all 
the  sums,  which  might  be  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  three  thousand  and  ninety- 
two  of  this  act.  The  sum  must  be  fixed,  and  the  under- 
taking must  be  approved,  by  the  judge  who  grants  the 
order.  Upon  filing  the  order  with  the  justice,  the  appellant 
is  forthwith  entitled  to  the  possession  of  the  animal  or 
animals  seized. 

§  3106.  If  the  final  order  appealed  from  is  affirmed^ 
upon  an  appeal  taken  by  the  person  answering,  the  county 
court  must  appoint  a  time  and  place,  at  which  the  justice 
must  fix  the  sums  payable  by  the  appellant,  pursuant  to 
his  undertaking.  The  justice  may  adjourn  the  hearing  to 
another  place,  and  to  another  time,  not  exceeding  three 
days  after  the  time  so  appointed.  The  justice  must  fix  the 
sums  so  payable,  as  if  a  warrant  for  the  sale  of  the  animals 
seized  had  been  returned,  and  the  proceeds  thereof  paid  to 
him  by  the  constable,  as  prescribed  in  section  thrcQ  tbo^- 
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sand  and  ninety-two  of  this  act.  The  undertaking  upon  the 
appeal  enures  to  the  benefit  of  each  officer,  to  whom  any 
sum  is  payable,  as  prescribed  in  that  section  ;  and  with 
respect  to  any  of  those  sums,  the  respondent  is  a  trustee  for 
the  officer  entitled  thereto. 

§  3107.  Where  an  animal  is  seized,  upon  the  ground 
that  it  was  running  at  large,  or  was  being  herded  or  past- 
ured, or  was  trespassing,  contrary  to  the  provisions  of  this 
title  ;  and  the  officer  or  other  person  making  the  seizure, 
immediately  files  his  petition,  and  diligently  prosecutes  the 
same,  as  prescribed  in  this  title ;  an  action  to  recover  the 
animal  so  seized,  or  to  recover  damages  for  the  seizure,  or 
for  any  act  subsequent  thereto,  must  be  commenced  within 
one  year  after  the  cause  of  action  accrues. 

§  3108.  A  person,  to  whom  the  precept  was  directed  by 
his  name,  and  who  was  personally  served  therewith,  or  a 
person  who  has  appeared  and  answered  in  the  special  pro- 
ceeding, or  demanded  the  return  of  any  animal  seized,  can- 
not maintain  an  action  against  the  officer  or  other  person 
seizing  an  animal,  or  a  person  acting  by  his  command,  or 
in  his  aid,  in  a  case  specified  in  the  last  section.  But,  ex- 
cept as  specified  in  this  section,  the  owner  of  an  animal 
seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its 
value,  or  damages  for  the  seizure  or  detention,  or  for  any 
unlawful  act  subsequent  thereto,  if,  in  fact,  the  animal  was 
not,  at  the  time  of  the  seizure,  running  at  large,  or  being 
herded  or  pastured,  or  trespassing,  as  the  case  may  be,  as 
specified  in  the  foregoing  provisions  of  this  title. 

§  3109.  For  the  purpose  of  determining  the  damages 
sustained  bv  the  petitioner,  where  two  or  more  animals  are 
found  simultaneously  trespassing  upon  real  property,  owned 
or  occupied  by  him,  all  the  damage  done  by  all  the  animals 
seized,  is  to  be  regarded  as  done  by  them  jointly ;  and  the 
petitioner's  remedy  therefor  is  entire,  and  must  be  enforced 
against  all  the  animals,  and  the  proceeds  of  the  sale  thereof. 
•Where  different  persons,  who  are  known,  own  different 
animals  seized,  the  precept  must  be  directed  to  all  of  them 
by  their  names.  If  one  or  more  of  the  owners  are  known, 
and  the  others  are  unknown,  and  cannot  be  ascertained 
with  reasonable  diligence,  the  precept  must  be  directed  to 
each  known  owner,  by  his  name,  and,  also  generally  to  all 
persons  having  an  interest  in  those  animals,  the  owners  of 
which  are  unknown.  In  a  case  specified  in  this  section,  a 
demand  of  the  possession  of  an  animal  seized  cannot  be 
made,  as  prescribed  in  section  three  thousand  and  ninety- 
seven  or  three  thousand  one  hundred  and  one  of  this  act, 
unless  it  is  made  with  respect  to  all  the  animals  seized,  and 
by  persons  entitled  to  the  possession  of  all  of  them.  But  a 
separate  demand  may  be  made,  as  prescribed  in  section 
three  thousand  and  ninety-eight  of  this  act,  bjr  each  owner 
of  one  or  more  animals  seized ;  in  which  case,  if  possessioii 
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is  delivered  to  liim,  as  prescribed  in  that  section,  the  peti- 
tioner's remedy  for  his  damages  is  the  same,  with  respect  to 
the  animal  or  animals,  of  which  possession  is  not  so  de- 
livered, and  against  tlie  proceeds  of  the  sale  thereof,  as  if 
those,  whereof  possession  is  so  delivered  had  not  been  tres- 
passing upon  the  property. 

§  3 1 1 0.  Where  the  petitioner  does  not  "allege,  that  the 
animals  seized  were  trespassing  upon  real  property  owned 
or  occupied  by  him,  and  different  persons  own  different 
animals  seized;  a  separate  special  proceeding  may  be  insti- 
tuted, as  prescribed  in  this  title,  against  each  owner»  or 
against  auy  two  or  more  owners,  with  respect  to  the  animals 
owned  by  him  or  them.  Or  the  proceedings  may  be  taken 
against  all  the  owners  jointly ;  in  which  c^ise,  each  person 
to  whom  the  precept  is  directed  by  his  name,  and  each 
person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by 
him,  and  the  same  right  to  answer  separately,  as  if  the 
special  proceeding  was  against  him  separately;  and  the 
final  order  may  be  in  favor  of  one  or  more  of  the  persons 
so  answering,  w  ith  respect  to  the  animal  or  animals  owned 
by  him  or  them,  and  for  his  or  their  costs ;  and  against  the 
remainder  of  the  persons  answering,  or  to  whom  the  pre- 
cept was  directed,  or  for  the  sale  of  the  reinainder  of  the 
animals,  in  like  manner,  as  if  the  former  persons  had  not 
answered,  or  had  not  been  named  in  the  precept.  But  the 
person,  first  making  a  demand  of  the  possession  of  any 
animdl  seized,  must  pay  all  the  costs  to  the  time  of  the  de- 
mand ;  and  a  person,  subsequently  making  a  demand,  is 
excused  from  the  payment  of  any  costs,  except  those  which 
have  accrued  since  the  former  demand. 

§3111.  Where  proceedingrs  are  taken  jointly  against 
dinerent  persons,  who  own  different  animals  seized,  as  pre- 
scribed in  either  of  the  last  two  sections,  the  surplus,  re- 
maining in  the  justice's  hands,  must  be  distributed  between 
them,  in  proportion  to  the  value  of  the  animals  owned  by 
each,  to  be  determined  by  the  justice.  Any  owner  may 
claim  separately  his  proportion  of  the  surplus  ;  and  sections 
three  thousand  and  ninety-three  and  three  thousand  and 
ninety-four  of  this  act  apply  to  a  claim  made,  and  to  the 
disposition  of  the  surplus  arising,  as  prescribed  in  this  sec- 
tion. 

§  31  IS.  Where  two  or  more  persons,  or  an  officer  and 
a  private  person,  are  authorized,  by  this  title,  to  bring  an 
action,  or  to  seize  an  animal,  and  take  the  proceedings  pre- 
scribed in  this  title  for  the  disposition  thereof,  the  com- 
mencement of  an  action,  or  the  seizure  of  the  animal,  by 
either  of  them,  itupersedies  the  right  of  any  of  the  others  to 
bring  such  an  action,  or  to  make  such  a  seizure,  with  re- 
spect to  the  animal  seized,  or  in  question  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  officer  or  other 
person,  who  is  interested  in  the  recovery,  or  in  the  applica- 
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tion  of  the  proceeds  of  the  sale,  to  appear  in  the  action  or 
special  proceeding,  for  the  purpose  of  protecting  his  inter- 
est, and  to  take  such  part  in  the  proceedings  therein,  as  the 
justice  thinks  proper. 

§  31 13.  Where  a  seizure  is  made  by  a  private  i)er8on,  as 
prescribed  in  this  title,  and  the  possession  of  an  animal 
seized  is  abandoned  by  him,  without  filing  a  petition  :  or 
where  an  action,  brought  by  a  private  person,  as  prescribed 
in  this  title,  is  settled  or  discontiDued  by  the  plaintiff;  the 
officer,  to  whom  a  penalty  is  payable,  as  prescribed  in  sec- 
tion three  thousand  and  eighty-three  of  this  act,  or  in  sub- 
division fourth  of  section  three  thousand  and  ninety-two  of 
this  act,  may,  unless  he  has  assented  to  the  abandonment, 
settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penalty 
so  payable  to  him;  and,  upon  proof  of  the  facts,  which 
would  have  entitled  the  plaintiff  in  the  former  action,  or 
the  petitioner  in  the  special  proceeding,  to  recover,  he  is  en- 
titled to  judgment  accordingly. 

§  3114.  When  a  person  is,  at  the  time  of  the  seizure, 
entitled  to  the  possession  of  an  animal,  as  against  the  gen- 
eral owner  thereof,  by  virtue  of  a  special  property  therein, 
he  is  deemed,  for  all  the  purposes  of  this  title,  the  owner 
thereof. 

§  31 15.  The  duly  authorized  agent  of  the  owner  or  dct- 
son  entitled  to  the  possession  of  an  animal,  as  specified  in 
the  last  section,  may,  in  his  own  name,  answer,  make  any 
demand,  or  take  any  other  proceeding,  which  the  owner 
or  person  so  entitled  may  take,  as  prescribed  in  this  title. 

TITLE  XI. 

Prom9io7is  speeiaUy  rdoMng  to  courts  ofjusiicei  of  the  peace 

in  the  dtp  of  Brooklyn. 


I  8116.  JuBtice  in  >izth  dietrict 
must  be  an  attorney. 

8117.  Jastices^  jurisdiction  in 
Brooklyn  extended. 

3118.  Justices  to  receive  sala- 
ries in  lieu  of  fees  ;  to 
account  and  pay  oyer 
fees  monthly. 

8110.  Clerk  ;  how  appointed ; 
salary ;  bond. 

8190.  Duties  of  clerk. 

8121.  Interpreter  for  police 
court,  and  for  nrst,  sec- 
ond, and  third  districts. 

81S2.  Id.  'j  for  fourth  and  fifth 
districts. 

8123.  Id. ;  for  sixth  district 

8194.  Common  council  may 
appoint  additional  in- 
terpreters. 


S  8125.  Common  council  to  desig- 
nate attendants,  etc 

3126.  When  plaintiff  may  aerre 

complaint  with  eom- 
m  o  n  B ;  proceedings 
thereupon. 

3127.  Jury    trial ;    when  and 

how  demanded. 
8128.  Setting  aside    default, 
etc. 

3128.  Additional  costs  upon  re- 

covery of  $100. 
8180.  Id. ;  when  defendant  re- 

coyers  judgment. 
8131.  Costs  in  actK»n  by  woik- 

ing  woman. 

8182.  Costs  upon  adjonmment 

8183.  Application    of    other 

proyisions.  Holding 
court  open. 


§  81 16.  A  person  shall  not  hold  the  office  of  Justice  ol 
^le  peace  for  the  sixth  judicial  district  of  the  city  of  Bnx)l(- 
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lyn,  unless  lie  bas  been  regularly  admitted  to  practice  as  an 
attorney  and  counsellor  at  law,  in  the  courts  of  record  of 
the  State» 

§  3]^f7.  In  addition  to  the  jurisdiction  conferred  gen* 
erally  by  law,  upon  justices  of  the  peace,  each  justice 
of  the  peace  of  the  city  of  Brooklyn  has  civil  jurisdic- 
tion, as  prescribed  in  subdivisions  first,  second,  third, 
fourth,  and  seventh  of  section  two  thousand  eight 
hundred  and  sixty-two  of  this  act,  where  the  sum 
claimed,  or  the  value  of  a  chattel,  or  of  all  the  chattels 
claimed,  together  with  the  damages  claimed,  if  any  does 
not  exceed  two  hundred  and  fifty  dollars. 

§8118.  In  an  action  or  a  special  proceeding  before  a 
justice  of  the  peace  of  the  city  of  Brooklyn,  costs  must  be 
awarded  and  collected,  as  in  a  like  action  or  special  pro- 
ceeding before  another  justice ;  but  the  justice  shall  not 
retain,  to  his  own  use,  any  costs,  or  any  fee,  or  other  re- 
ward for  his  services,  except  in  a  special  proceeding,  ipsti- 
tuted  as  prescribed  in  title  second  of  chapter  seventeenth  of 
this  act.  Each  of  those  justices  must,  between  the  first 
and  tJhe  tenth  days  of  each  month,  render  to  the  comptrol- 
ler of  that  city  an  account,  verified  by  his  oath,  of  all  costs, 
fees,  fines,  penalties,  and  other  money,  collected  or  received 
by  him,  by  virtue  »of  his  office,  during  the  preceding 
month  ;  except  for  damages  awarded,  or  costs  actually  pa|a 
to  a  party  to  a  civil  action,  or  special  proceeding;  costs, 
actually  paid  to  another  officer,  in  such  an  action  or  special 
proceeding ;  and  such  fees,  as  the  justice  is  entitled  to  re- 
tain to  his  own  use,  as  prescribed  in  this  section.  The 
justice  must  pay  to  the  comptroller,  at  the  time  of  so 
rendering  his  account,  the  full  amount  of  the  money  so  ac- 
counted for.  Each  of  those  justices  is  entitled,  in  lieu  of 
all  fees  and  perquisites,  other  than  the  fees  which  he  is  so 
entitled  to  retain,  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

§  8 1 19.  Each  justice  of  the  peace  of  the  city  of  Brooklyn 
has  a  clerk,  who  is  nominated  by  the  justice,  and  appointed 
by  him,  subject  to  confirmation  by  the  common  council  of 
that  citv;  and  may  be  removed  by  the  justice  at  his  pleas- 
ure. Each  clerk  is  entitled,  in  lieu  of  all  fees  and  per- 
quisites, to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed, by  law.  Each  clerk,  before  entering  upon  the 
duties  of  his  office,  must  execute  to  the  city  of  Brooklyn, 
and  file  in  the  city  clerk's  office,  a  bond,  in  the  penalty  of 
two  thousand  dollars,  with  at  least  two  sureties,  approved 
by  a  jjustice  of  the  supreme  court,  residing  in  the  second 
judicial  district;  conditioned  for  the  faithful  performance 
of  his  duties  as  clerk,  and  for  the  accounting  for,  and  pay- 
ing over,  as  directed  by  law,  of  all  money  received  by  him 
as  clerk.  Any  paper,  which,  elsewhere,  must  or  may  be 
filed  with  a  justice  of  the  peace,  must  or  may,  in  the  city 
of  Brooklyn,  be  filed  with  the  clerk  of  the  proper  justice. 
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§3120.  Each  clerk  of  a  justice  of  the  peace  of  the  city 
of  Brooklyn  must,  under  the  direction  of  the  justice,  per- 
form the  following  duties  : 

1.  He  must  keep  the  docket-book,  required  to  be  kept  bj 
a  justice  of  the  peace,  as  prescribed  in  sections  three 
thousand  one  hundred  and  forty,  three  thousand  one 
hundred  and  forty-oue,  and  three  thousaod  one  hundred 
and  forty-two  of  this  act. 

2.  He  must  file,  carefully  preserve,  and  deliver  to  his  suc- 
cessor in  office,  every  paper,  delivered  to  him  to  be  filed,  as 
prescribed  in  the  last  section. 

8.  He  must  certify  aiud  furnish,  upon  request,  and  pay- 
ment of  the  fees  prescribed  by  law  therefor,  a  transcript  of 
any  judgment  rendered  by  the  justice,  or  a  copy  of  any 
record  or  paper,  in  his  possession  as  clerk.  A  transcript  or 
copy  so  certified,  has  the  same  effect,  and  must  be  received 
in  evidence  in  like  manner,  as  if  it  was  certified  by  the 
justice,  by  or  before  whom  the  judgment  was  rendered,  or 
the.  proceeding  was  taken. 

4.  Upon  the  request  of  a  person  entitled  thereto,  he  mnst 
issue,  in  like  manner  and  with  like  effect  as  the  justice 
might  issue  the  same,  a  summons  in  a  civil  action  brought 
ben)re  the  justice  ;  or  a  subpoena  in  such  an  action,  or  in  a 
civil  special  proceeding  brought  before  the  justice;  or  an 
execution  against  property,  upon  a  judgment  rendered  by 
the  justice. 

5.  If  the  justice  is  absent,  upon  the  return  of  a  mandate 
in  a  civil  action  or  special  proceeding,  or  at  tike  time  and 
place  to  which  the  trial  or  hearing  is  adjourned,  and  the 
case  is  not  one,  where  it  is  specially~prescribed  by  law,  that, 
if  the  justice  is  absent,  another  justice  of  the  same  city  must 
take  cogniauince  thereof,  the  clerk  may,  and  upon  Uie  ap- 
plication of  either  party,  he  must,  adjourn  the  cause  from 
time  to  time,  until  the  justice  attends ;  and  thereupon  the 
action  or  special  proceeding  does  not  abate,  in  consequence 
of  the  justice's  absence.  But  the  cause  shall  not  be  so  ad- 
journed, for  a  longer  period  than  six  days,  at  one  time  ex- 
cept with  the  consent  of  both  parties. 

6.  He  must  account  for,  under  oath,  and  pay  to  the 
comptroller  of  the  city  of  Brooklyn,  between  the  first  and 
the  tenth  days  of  each  month,  all  fees,  fines,  penalties,  and 
other  money,  collected  or  received  by  him  as  clerk,  during 
the  preceding  month ;  except  as  specified  in  section  three 
thousand  one  hundred  and  eighteen  of  this  act,  with  respect 
to  the  account  to  be  rendered  by  the  justice. 

7.  He  must  perform  such  other  duties,  not  inconsistent 
with  this  act,  as  are  required  of  him  by  the  justice.^ 

§3121.  There  is  an  interpreter  for  the  police  court  of 
the  city  of  Brooklyn,  and  the  justices*  courts  of  the  first, 
second,  and  third  districts  of  that  city,  who  is  appointed, 
and  may  be  removed  at  pleasure,  bv  the  justices  of  those 
courts,  or  a  majority  of  them.  He  is  entitled  to  an  annual 
salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
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§  SI 22.  There  is  an  interpreter  for  the  justices'  courts 
of  the  fourth  and  fifth  districts  of  the  city  of  Brooklyn, 
who  is  appointed,  and  may  be  removed  at  pleasure,  by  the 
justices  of  the  peace  of  those  districts.  He  is  entitled  to 
an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  3123.  There  is  an  interpreter  for  the  justice's  court  of 
the  sixth  district  of  the  city  of  Brooklyn,  who  is  appointed    .    . 
by  the  justice  of  the  peace  of  that  district,  subject  to  con- 
mmation  by  the  common  council,  and  may  be  removed  by 
that  justice  at  his  pleasure.     He  is  entitled  to  an  annual  ' 
salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  3 1 24.  The  common  council  of  the  city  of  Brooklyn 
may,  where  it  deems  it  necessary,  upon  the  request  of  a 
justice,  appoint  one  or  more  interpreters  for  justices*  courts 
in.  that  city,  in  addition  to  those  provided  for  in  the  last 
thre3  sections ;  fix  their  salaries ;  and  prescribe  the  court  or 
courts  which  they  must  attend.  An  officer,  so  appointed, 
may  be  removed  by  the  common  council,  for  cause. 

§  3126.  The  common  council  of  the  city  of  Brooklyn 
may  designate  oae  or  more  policemen,  or  constables,  to 
attend  each  of  the  justices'  courts  in  that  city.  The  com- 
mon council  may,  by  ordinance  or  otherwise,  fix  and  define 
their  duties  in  and  about  those  courts,  and  may  allow  them 
such  compensation,  in  lieu  of  all  fees  and  perquisites,  as  it 
deems  proper. 

§  8126.  In  an  action  brought  in  a  justice's  court  of  the  |S  1846,1848, 
city  of  Brooklyn,  to  recover  upon  or  for  the  breach  of  a  g^SJjJ'  1^5*^* 
contract  express  or  implied,  the  plaintiff  may  serve  upon  149.  * 

the  defendant,  with  the  summons,  and  in  like  manner,  a 
copy  of  a  written  complaint,  verified  in  like  manner  as  a 
verified  pleading  in  the  supreme  court.  In  that  case,  unless 
the  defendant,  upon  the  return  of  the  summons  ;  or,  if  the 
cause  has  been  adjourned  by  the  clerk,  as  prescribed  in  sub- 
division fifth  of  section  three  thousand  one  hundred  and 
twenty  of  this  act,  at  the  time  to  which  it  was  adjourned  ; 
files  a  written  answer,  verified  in  like  manner,  denying  one 
or  more  material  allegations,  or,  eenerally,  each  allega- 
tion of  the  complaint,  or  setting  forth  new  matter,  con- 
stituting one  or  more  defences  or  counterclaims, 
the  justice  must  render  judgment  in  favor  of 
the  plaintiff,  for  the  smn  claimed  in  the  complaint, 
with  costs,  without  putting  the  plaintiff  to  any  proof.  The 
provisions  of  this  section  apply,  where  the  action  is  against 
two  or  more  defendants  jointly  indebted,  and  the  summons 
and  a  copy  of  the  complaint  are  served  upon  one  or  more, 
but  not  upon  all  of  them ;  in  which  case,  judgment  may  be 
taken,  as  prescribed  in  this  section,  against  all  the  defend* 
ants,  in  like  manner  and  with  like  effect,  as  a  judgment 
taken  as  prescribed  in  section  three  thousand  and  twenty 
of  this  act. 

§  3127.  In  an  action  in  a  justice's  court  of  the  city  of 
Brooklyn,  a  trial  by  jury  is  waived,  unless  a  party  de- 
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mands  it,  at  the  time  when  an  issue  of  fact  is  joined,  and 
at  the  same  time  deposits,  with  the  clerk,  one  dollar  and 
fifty  cents,  for  the  jurors'  fees,  and  also  one  dollar  and 
twenty-five  cents,  for  the  officer's  fees  for  notifylDg  the 
iurors,  and  taking  charge  of  the  jury.  Where  a  jury  trial 
IS  so  demanded,  the  trial  may  be  adjourned  until  a  time 
fixed  for  the  return  of  the  venire. 

§  31S8.  A  justice  of  the  peace  of  the  city  of  Brooklyn 
may,  in  his  discretion,  at  any  time  within  twenty  days  after 
a  judgment  has  been  rendered  by  him,  upon  the  defend- 
ant's default  in  appearing  upon  the  return  of  the  summons, 
or  at  the  trial ;  and  upon  such  reasonable  notice  to  the 
plaintiff,  or  his  attorney,  as  the  justice  thinks  proper,  make 
an  order,  opening  the  default ;  allowing  the  defendant  to 
appear  and  defend  the  action  ;  and  setting  aside  the  judg- 
ment, or  staying  proceedings  thereon.  The  justice  may,  in 
his  discretion,  impose,  as  a  condition  of  making  such  an 
order,  the  payment  by  the  defendant  to  the  plaintiff  of  a 
fixed  sum,  not  exceeding  ten  dollars  as  costs.  He  may  also 
require  the  defendant  to  give  an  undertaking  to  the  plain- 
tiff, in  a  sum  fixed  by  the  justice,  with  one  or  more  surt  ties, 
to  the  effect  that  the  defendant  will  pay  the  amount  of  any 
judgment,  that  may  be  rendered  against  him  in  the  action. 
The  justice  may  also  direct  that  the  Judgment,  and  a  levy, 
tf  any,  made  by  virtue  of  an  execution  issued  thereupon, 
stand  as  security  for  any  judgment,  which  the  plaintiff  may 
ultimately  recover  before  him, 

§  31S9.  In  an  action  brought  in  a  justice's  court  of  the 
city  of  Brooklyn,  where  the  plaintiff,  or  a  defendant  inter- 
posing a  counterclaim,  recovers  a  judgment  for  one  hun- 
dred dollars  or  more,  the  prevailing  party,  if  he  is  entitled 
to  costs  in  the  action,  recovers  the  following  sums  as  costs, 
in  addition  to  the  costs  allowed  by  title  ninth  of  this 
chapter : 

1.  Where  the  adverse  party  fails  to  appear  upon  the  re- 
turn of  the  summons,  or  at  the  trial,  seven  dollars. 

2   Where  a  trial  is  had,  twelve  dollars. 

§  3180.  A  defendant,  who  recovers  judgment  in  an  ac- 
tion in  a  justice's  court  of  the  city  of  Brooklyn,  wherein  the 
complaint  demands  judgment  for  one  hundred  dollars  or 
more,  or  the  recovery  of  one  or  more  chattels,  the  value  of 
which,  as  stated  in  the  complaint,  together  with  the  dam- 
ages claimed,  if  any,  is  one  hundred  dollars  or  more,  re- 
covers the  following  sums  as  costs,  in  addition  to  the  costs 
allowed  by  title  ninth  of  this  chapter : 

1.  If  the  judgment  was  rendered  without  a  trial,  seven 
dollars. 

2  If  the  judgment  was  rendered  after  a  trial,  ten 
dollars. 

But  this  section  does  not  apply  to  a  case,  where  the  de- 
fendant is  entitled  to  the  costs  specified  in  the  la^t  se<'tion 
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§  3131.  [Am*d  1890.]  In  an  action  brought  in  a  justice's  S  14»4,  Com. 
court  of  the  city  of  Brooklyn  to  recover  a  sum  of  money,  ****•  ■^^** 
for  wages  earned  by  a  female  employe  other  than  a  domes- 
tic servant,  or  for  material  furnished  by  such  employe  in 
the  course  of  her  employment,  or  in  or  about  the  subject- 
matter  thereof  j  or  for  both,  the  plaintiff,  if  entitled  to  costs, 
recovers  the  sum  of  ten  dollars  as  costs  in  addition 
to  the  costs  allowed  by  title  ninth  of  this  chapter, 
unless  the  amount  of  damages  recovered  is  less 
than  ten  dollars,  in  v/hich  case  the  plaintiff 
recovers  the  sum  of  five  dollars  as  such  additional  costs. 
Where  the  employe  is  the  plaintiff  in  such  an  action  she 
is  entitled,  upon  a  settlement  thereof,  to  the  full  amount  of 
costs  which  she  would  have  recovered  if  judgment  had  been 
rendered  in  her  favor  for  the^Bum  received  hj  her  upon  the 
settlement.  In  such  action  brought  in  said  court,  if  the 
plaintiff  recover  a  judgment  for  a  sum  not  exceeding  fifty 
dollars,  exclusive  of  costs,  no  property  of  the  defendant 
shall  be  exempt  from  levy  and  sale,  by  virtue  of  an  execu- 
tion against  property  issued  thereupon ;  and,  if  such  an 
execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  ibsue  an  execu- 
tion against  the  person  of  the  defendant  for  the  sum 
remaining  uncollected.  A  defendant  arrested  by  virtue  of 
an  execution  so  issued  against  his  person,  must  be  actually 
confined-  in  the  jail  and  is  not  entitled  to  the  liberties 
thereof ;  but  he  must  be  discharged  after  having  been  so 
confined  fifteen  days.  After  his  discharge  an  execution 
against  his  person  cannot  be  again  issued  upon  the  judg- 
ment, but  the  judgment  creditor  may  enforce  the  judgment 
against  property  as  if  the  execution,  from  which  the  judg- 
ment debtor  is  discharged,  had  been  returned  without  his 
being  taken. 

g  3132.  Where  an  application  is  made  for  a  second  or 
subsequent  adjournment  of  the  trial  of  an  action,  brought 
in  a  justice's  court  of  the  city  of  Brooklyn,  after  it  has  been 
once  adjourned,  the  justice  may.  in  his  discretion,  require 
payment  to  the  adverse  party  of  a  sum,  not  exceeding  five 
dollars,  besides  disbursements,  as  a  condition  of  granting  the 
application. 

§  3133.  Each  justice  of  the  peace  of  the  city  of  Brook- 
lyn is  a  justice  of  the  peace  of  Kings  county ;  and  each 
provision  of  this  act,  relating  to  the  proceedings  before  a 
justice  of  the  peace  of  a  town,  applies  to  the  proceedings 
before  a  justice  of  the  peace  of  that  city,  except  as  other- 
wise specially  prescribed  in  this  title.  Each  of  those 
justices  must  hold  his  court  open,  from  nine  o'clock  in  tho 
morning,  until  three  o'clock  in  the  af  temoou 
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TITLE  XIL 

Miscellaneous  Provisions. 


8149. 
8150. 


8161. 


copies 


$  8147.  Delivery  ;  how  compelled 
3148.  Entries  to  be  evidence. 
Justice  to  famish 

of  papers. 
Transfer  of  action  when 
jnstice^s  term   cxfin^ 
etc 
Id.;  when  justice  is  a  wit- 
ness. 

8163.  Proceedings  upon  transfer. 
3153.  Penalty   ^r    not   paying 

over  monev. 

8164.  Action   on  judsment  of 
justice. 

8166.  Id. ;  proof  of  judgment, 

etc. 
8156.  Execution  of  mandate  bj 
private  person. 
Constable  to  execute  man- 
dates in  person. 
Sheriff  to  act  wh«re  exe- 
cution of  mandatfp  is  re- 
sisted. 


8157. 
815& 


(  8184.  Mode  of  application  of 
ceitain  provisions  of 
this  act. 

8186.  General  requisites  of  man- 
dates. 

8130.  Beward  to  constable  for- 
bidden. 

8137.  Justice  or  constable  not 
to  buy  claim,  etc. 

3188.  Penaltj. 

8139.  Violation  of  preceding  sec- 

tions a  defence  to 
action. 

8140,  3141.  Docket-book  to  be 

kept  by  justice  ;  entries 
therein. 

8142.  Index  to  docket-book. 

8148.  Papers  to  bo  filed. 

8144b  Deposit  of  books  and  pa- 
pers with  town  or  city 
clerk. 

8145.  Certificate  in  docket-book 
deposited. 

8148.  Town  or  city  clerk  to  de- 
mand books,  etc ,  npon 
death,  etc.,  of  justice. 

§  8184.  Where  a  provision  of  this  act,  not  contained  in 
this  chapter,  is  made  applicable  to  proceedings  before  a 
justice  of  the  peace,  the  application  is  subject  to  the  quali- 
fication, that  it  does  not  include  anything,  which  is  repug- 
nant to  any  special  provision  of  law,  regulating  the 
jurisdiction  or  powers  of  a  justice  of  the  peace,  or  the  pro- 
ceedings before  him.  Where  a  provision,  thm  mnde 
applicable,  relates  to  the  fihng  of  a  paper  in  a  coon  or 
with  a  clerk,  the  paper  must,  in  an  action  or  special  proceed- 
ing before  a  justice  of  the  peace,  be  filed  with  the  justice, 
unless  he  has  a  clerk  appointed  pursuant  to  law  ;  and  where 
it  confers  a  power  upon  a  court  or  a  iudge,  the  provisioii, 
making  it  applicable  to  proceedings  taken  under  tills  chap- 
ter, is  to  be  construed,  as  conferring  a  like  power  upon  the 
justice,  before  whom  the  action  or  special  proceeding  is 
brought 

§  8186.  A  mandate,  issued  by  a  justice  of  the  peace, 
must  be  signed  by  him,  and  may  be  without  seal.  It  must 
be  entirely  filled  up,  at  the  time  when  it  is  delivered  to  an 
officer  to  be  executed,  so  as  to  have  no  blank,  eiUier  in  the 
date  thereof  or  otherwise ;  except  that  there  maybe  aUuik 
in  a  subpoena  for  the  name  of  any  or  all  of  the  witnesses. 
A  mandate,  issued  and  delivered  to  an  officer  to  be  executed, 
contrary  to  this  section,  is  void. 

§  3136.  A  constable  shall  not  ask  or  receive  any  mcmej 
or  other  valuable  thing  from  any  person,  as  a  consideratioD, 
reward,  or  inducement  for  omitting  or  delaying  to  arrest  a 
person,  or  to  take  him  to  jail,  or  to  sell  property,  by  virtue 
of  an  execution,  or  to  execute  any  other  duty,  pertaining  to 
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his  office  ;  or  any  money  or  valuable  thing,  other  than  the 
fees  expressly  allowed  to  him  by  law,  for  executing  any 
duty  pertaining  to  his  office. 

§  8187.  A  justice  of  the  peace  or  constable  shall  not, 
directly  or  indirectly,  buy,  or  be  interested  in  buying,  a 
bond,  note,  or  other  demand  or  cause  of  action,  for  the  pur- 
pose of  bringing  an  action,  or  instituting  a  special  proceeding 
before  a  justice,  founded  thereupon ;  nor  shall  a  justice  or  a 
constable,  either  before  or  after  an  action  or  a  special  pro- 
ceeding is  commenced,  lend  or  advance,  or  agree  to  lend  or 
a^lvance,  or  procure  to  be  lent  or  advanced,  any  money  or 
other  valuable  thing  to  any  person,  in  consideration  oi,  or 
as  a  reward  for,  or  an  inducement  to,  the  placing,  or  having 
placed  in  his  hands,  a  debt,  or  other  demand  or  cause  oi 
action,  for  prosecution  or  collection. 

§81 88.  A  justice  of  the  peace  or  constable,  who  violated 
a  provision  of  the  last  three  sections,  is  guilty  of  a  misde- 
meanor ;  and  shall  be  punished  accordingly.  A  conviction 
also  operates  as  a  forfeiture  of  his  office. 

§  8189.  It  is  a  defence  to  an  action,  brought  before  a 
justice  of  the  peace,  that  the  demand,  upon  which  it  is 
founded,  was  bought  and  sold,  or  received  for  prosecution, 
contrary  to  the  foregoing  provisions  of  this  title.  In  an 
action  wherein  such  a  defence  is  interposed,  if  the  plaintiff, 
after  being  duly  subpoenaed  as  a  witness,  fuils  to  attend, 
pursuant  to  the  subpoBna ;  or  if,  upon  the  trial,  or  upon  his 
examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation 
of  either  of  those  provisions ;  the  justice,  besides  punishing 
him,  in  a  proper  case,  for  his  failure  or  refusal,  must  dis- 
miss his  complaint.  The  testimony,  in  such  an  action,  of 
the  plaintiff,  or  any  other  witness,  is  not  evidence,  in  a 
criminal  prosecution  against  him,  for  violating  either  of 
those  provisions. 

§  8140.  A  justice  of  the  peace  must  keep  a  docket 
book,  in  which  he  must  enter : 

1.  The  title  of  every  action  or  special  proceeding  com- 
menced before  him. 

2,  The  time  when  the  summons,  or  the  mandate  for  the 
commencement  of  the  special  proceeding,  was  issued  ;  with 
a  statement  of  the  nature  of  the  mandate,  and  a  memoran- 
dum of  each  order  of  arrest,  warrant  of  attachment,  or 
requisition  to  replevy,  granted  by  him. 

8.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  upon  the  return  of  the  summons,  or  of 
the  mandate  for  the  commencement  of  the  special  pro- 
ceeding. 

4.  A  concise  statement  of  the  substance  of  each  oral 
pleading,  or  a  memorandum  of  the  filing  of  each  written 
pleading. 

5.  Each  adjournment ;  stating  upon  whose  application, 
and  to  what  tinie  and  place,  it  was  made. 
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6.  The  issuiog  of  a  venire  ;  stating  upon  whose  applies 
lion  it  was  issued,  and  the  time  and  place  of  the  return 
thereof. 

7.  The  time  when  a  trial  was  had ;  and,  if  it  -was  hy  s 
jury,  the  name3  of  all  the  persons  returned  as  having  bwn 
notified  to  attend  as  jurors;  stating  who  did  not  attend; 
who  attended ;  and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial ;  stating 
at  whose  request  he  was  sworn ;  each  objection  made  to  the 
competency  of  a  witness ;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jurv,  and  the  time  of  receiving  it ; 
or  if  tiie  jury  disagreed  and  were  discharged,  a  statement  of 
that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order, 
made  by  him  in  the  course  of  the  action  or  special  proceed- 
ing. 

11.  The  judgment  or  final  order ;  and  the  time  of  enter- 
ing it. 

12.  The  execution  ;  the  time  of  issuing  it ;  the  kind  of 
execution  ;  the  name  of  the  ofllcer  to  whom  it  was  deliv- 
ered ;  an4  each  renewal  with  the  date  thereof. 

18.  The  return  of  each  execution ;  the  time  of  the  re- 
turn ;  and  a  statement  of  any  money  paid  to  the  justice 
thereupon,  and  when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be 
filed  in  the  county  clerk's  office,  and  the  time  when  it  was 
given. 

15.  The  appeal,  if  any  ;  and  the  time  of  service  of  the 
notice  of  appeaL 

§3141.  Each  of  the  entries,  specified  in  the  last  section, 
must  be  made  under  the  title  of  the  action  or  special  pro- 
ceeding to  which  it  relates  ;  and,  in  addition  thereto,  theias- 
tice  may  enter  in  like  manner  any  other  proceeding,  had 
before  him  in  the  action  or  special  proceeding,  which  he 
thinks  proper  to  enter,  A  docket  book,  kept  by  a  justice, 
must  be  kept  open,  during  the  hours,  when  a  sherifTs  office 
is  required  by  law  to  be  kept  open,  for  search  and  exami- 
nation by  any  person,  upon  his  reasonable  request  and  to  a 
reasonable  extent. 

§  3 1 42.  A  justice  of  the  peace  must  keep  an  alphabetical 
index  to  all  the  judgments,  entered  by  him  in  his  docket- 
book  ;  and  he  must  insert  therein  the  names  of  all  the  par- 
ties to  each  judgment,  and  the  page  of  the  book,  where  the 
judgment  is  entered. 

§  8143.  A  justice  of  the  peace  must  carefully  file  and 
preserve  each  affidavit  or  other  paper,  delivered  to  aim  lobe 
filed  in  an  action  or  special  proceeding. 

§  8144.  If  a  justice  of  the  peace,  either  before  or  after 
the  expiration  of  his  term  of  office,  removes  from  the  town 
or  city  wherein  he  was  elected,  he  must  forthwith  deposit, 
with  the  clerk  of  that  town  or  city,  his  docket-book,  and  all 
other  books  and  papers,  in  his  custody,  relating  to  an  actioQ 
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or  a  special  proceeding,  which  has  been  heard  by  him,  or 
commenced  before  him.  A  justice,  who  is  removed  from 
office,  must  make  a  like  deposit,  within  ten  days  after  re- 
ceiving notice  of  his  removal,  or  afterwards,  upon  the  de- 
mand of  the  clerk  of  the  town  or  city.  But  the  omission  of 
the  justice  to  make  the  deposit,  does  not  affect  the  validity 
of  any  book  or  paper,  so  required  to  be  deposited,  or  of  any 
proceeding  to  which  it  relates. 

§8145.  A  justice  of  the  peace  must  make,  in  each  40Hnn,i5i. 
docket-book  deposited  by  him,  as  prescribed  in  the  last  sec- 
tion, a  certificate  imder  his  hand,  to  the  effect  that  each  judg- 
ment or  order,  entered  therein,  was  duly  rendered  or  made, 
as  therein  stated  ;  and  that  the  sum,  appearing  by  the  book 
to  be  due  thereupon,  has  not  been  paid,  to  his  knowledge. 

§  8146.  If  a  justice  of  the  peace  dies,  or  his  office  be- 
comes otherwise  vacant,  the  town  or  city  clerk  must  demand 
and  receive  all  books  and  papers,  which  belonged  to  the 
justice  in  his  official  capacity,  from  any  person  having 
tbem  in  his  possession. 

g  8147.  If  any  book  or  paper,  required  to  be  deposited 
with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is 
withheld,  the  like  proceedings  may  be  had,  at  the  instance 
of  the  town  or  city  clerk,  to  compel  the  deposit  thereof,  as 
are  prescribed  by  law,  where  an  officer  refuses  or  neglects 
to  deliver  a  book  or  paper  in  his  custody  as  such  officer,  to 
his  successor  in  office. 

§  8148.  An  entry  made,  as  prescribed  by  law,  in  the 
docket-book  kept  by  a  justice  of  the  peace,  and  deposited 
with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is 
presumptive  evidence  of  the  matters  of  fact  stated  therein  ; 
but  the  presumption  may  be  repelled  by  proof. 

§  8149.  A  justice  of  the  peace  must  furnish,  upon  re- 
quest, and  payment  of  his  fees,  to  any  person  interested  in 
a  judgment  or  order  entered  by  him,  a  transcript  of  the 
judgment  or  order,  together  with  a  copy  of  all  the  entries 
m  his  docket-book,  relating  to  the  cause ;  a  copy  of  his 
niinutes  of  the  evidence  in  the  cause,  or  the  substance  of 
the  testimony,  if  he  has  not  taken  minutes;  and  a  copy  of 
any  paper  on  file  in  the  cause ;  or  such  portions  thereof  as 
are  required. 

^  8150.  If  the  term  of  office  of  a  justice  of  the  peace 
is  about  to  expire,  or  he  is  about  to  remove  from  the  town 
or  city,  before  judgment  is  rendered  in  an  action,  or  a  tinal 
Older  is  made  in  a  special  proceeding,  pending  before  him, 
be  must  previously  make  a  written  order,  reciting  the  fact, 
and  directing  the  action  or  special  proceeding  to  be  con. 
tinned  before  another  justice  of  the  same  town  or  city, 
named  in  the  order. 

§8151.  If,  before  an  issue  of  fact  is  joined  in  an  action  27  Hun,  si. 
or  special  proceeding,  the  defendant,  or,  where  he  has  not  *rt>/j  <^P  ^S^  7 
been  arrested,  his  attorney,  presents  to  the  justice  satisfac-  '  <  '^  "^^     *  / 
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tory  proof,  by  affidavit,  that  the  justice,  before  whom  the 
action  or  special  proceeding  is  pending,  is  a  material  wit- 
ness for  the  defendant,  without  whose  testimony  he  cannot 
safely  proceed  to  trial,  setting  forth  therein  the  particular 
facts  and  circumstances,  which  he  expects  to  prove  by  him, 
the  justice  must  forthwith  make  a  written  order,  directing 
the  action  or  special  proceeding  to  be  continued  before 
another  justice  of  the  same  town  or  city,  named  in  the 

order. . 

•       

§  8162.  Where  an  order  is  made,  as  prescribed  in  either 
of  the  last  two  sections,  the  constable  must  forthwith  take 
it,  and  all  other  papers  in  the  action,  with  the  body  of  the 
defendant,  if  he  is  under  arrest,  before  the  justice  named 
in  the  order.  The  plaintiff  or  petitioner  must  forthwith 
appear  before  that  justice,  who  must  take  .cognizance  of 
the  action  or  special  proceeding,  and  must  proceed  therein 
as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed 
by  law,  for  services  performed  by  the  constable  and  the 
justice,  before  the  transfer,  together  with  the  fees  allowed 
by  law,  for  the  proceedings  before  the  justice  to  whom  the 
cause  is  transferred. 

§  8168.  A  justice  of  the  peace,  who  neglects  or  refuses. 
within  a  reasonable  time  after  demand,  to  pay  any  money, 
collected  by  him  in  his  official  capacity,  to  the  person  en- 
titled thereto,  is  guilty  of  a  misdemeanor,  and  shall  he 
punished  accordingly.  A  conviction  also  operates  as  a  for- 
feiture of  his  of&ce. 

§  8154.  In  an  action  upon  a  judgment  of  a  justice  of 
the  peace,  brought  in  the  county  wherein  it  was  rendered, 
within  five  years  after  the  rendition  thereof,  against  a  de- 
fendant upon  whom  the  summons  was  personally  served, 
no  costs  can  be  recovered,  except  where  the  justice,  who 
rendered  the  judgment,  is  dead,  or  out  of  office,  or  other- 
wise incapable  of  acting ;  or  has  removed  from  the  county; 
or  where  one  of  the  parties  has  died ;  or  where  the  docket 
of  the  judgment  has  been  lost  or  destroyed. 

§8166.  In  an  action  brought  upon  a  judgment  of  a 
justice  of  the  peace,  who  is  dead,  or  out  of  office,  or  other- 
wise incapable  of  acting ;  or  has  removed  from  the  county; 
or  cannot  be  found  therein  ;  the  original  docket-book  of  the 
justice  is  presumptive  evidence  of  any  matter  entered 
therein,  as  prescribed  by  law ;  but  the  presumption  may 
be  repelled  by  proof.  If  the  docket-book  is  lost  or  de- 
stroyed, or  if  it  cannot  be  produced,  after  reasonable  effort 
to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of 
fact.  ■..'... 

ion/^^ft*^U-|-.        §8166.  A  justice  of  the  peace,  who  issues  any  mandate, 

ji  authorized  by  this  chapter,  except  a  venire,  may,  at  the 

request  of  the  party,  whenever  he  deems  it  expedient  so  to 

do«  empower,  Jt)y  a  written  authority  indorsed  upon  tbe 
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mandate,  any  proper  person  of  full  age,  not  a  party  to  the 
action,  to  serve,  or  otherwise  execute  it.  For  that  pur- 
pose, the  person  so  empowered  has  all  the  power  and  au- 
thority, and  is  subject  to  all  the  obligations  and  liabilities, 
of  a  constable ;  and  his  return  is  evidence  in  like  manner 
as  a  constable's.  But  a  person  so  empowered  is  not  entitled 
to  any  fee  or  reward  for  his  services. 

§  S167.  A  constable,  to  whom  a  mandate  is  directed  and 
delivered  as  prescribed  in  this  chapter,  must  execute  it  in 
person,  pursuant  to  the  tenor  thereof.  He  cannot  act  by 
deputy  in  such  a  case. 

§  8 168.  If  a  constable,  to  whom  a  mandate,  issued  by 
a  justice  of  the  peace,  is  directed  and  delivered,  finds,  or 
has  reason  to  apprehend,  that  resistance  will  be  made  to  the 
execution  thereof,  he  may  deliver  it  to  the  sheriff  of  the 
county,  with  a  written  certificate,  stating  the  facts,  and 
requiring  the  sheriff  to  execute  it.  Thereupon  the  sheriff 
must  execute  the  mandate ;  and  he  is  subjed;  to  all  the  lia- 
bilities attaching  to  a  constable  in  executing  it.  Sections 
one  hundred  and  four,  one  hundred  and  five,  and  one  hun- 
dred and  six  of  this  act  apply  to  a  mandate  deliyered  to  i^ 
sheriff  as  prescribed  in  this  section. 

CHAPTER  XX. 

PROVISIONS  RELATING  TO  CERTAIN   COURTS 
IN  CITIES,  AND  THE  PROCEEDINGS  THEREIN. 

TITLE     I. — ^Thb  mabine  coubt  [now  city  coubt]  of 

THE  CITY  OP  New  Yobk. 

TITLE  n. — ^Thb  mayob's  cofbt  op  the  city  of  Hud- 
son, AND  the  BECOBDERS'  COUKTS  OF 
THE  CITIES  OP  UtiCA  AND  OSWBGO. 

TITLE  in. — The  city  coubt  op  Yonkerb. 

TITLE  IV. — ^Thb  distbict  coubts  op  the  city  op  New 

York,  and  the  justices*  courts  of 
THE  CITIES  OP  Albany  and  Troy. 

TITLE    v.— The  municipal  coubt  of  the  cepy  OF 

Rochester. 

TITLE  L 

The  marine  court  of  the  city  of  New  York,* 

Artxols  1.  Provisions    generally  applicable  to  proceedings  in  the 
court. 

2.  Provisions  exclosiyely  applicable  to  the  proceedings,  other 

than  appeals,  in  an  oramary  action. 

3.  Provisions  exclnsively  applicable  to  the  proceedings,  other 

than  appeals,  in  certain  marine  causes. 

4.  Appeals  to  and  from  the  general  term  of  the  court. 

*  L.  1883,  Cb .  86,  changed  name  to  '  *  City  court  of  New  York.  *• 
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ARTICLE  FIRST. 

PROTISIONS  QSNERALLT  APPLIOABLB  TO  PBOCKEDINGfi 

IN  THB  Court. 

S  8159.  Provisions,     applying  §  8163.  Service  of  notice  of  trial ; 

generally  to  courts  or  filing  of  note  of  issue, 

record,  subject  to  cer-  8163.  When  court  may  relieve 

tarn  qaalifications.  from  imprisonment. 

3160.  Certain  sections  inappli-  8164.  Koney ;  how  paid  into  the 

cable  to  the  court.  court. 

3161.  Time*  for  service  of  no- 

tices. 

§  3169«  Each  of  the  foregoing  provisions  of  this  act, 
which  is  made,  by  chapter  twenty-second  of  this  act, 
applicable  to  the  marine  court  of  the  city  of  New  York,  or 
generally  to  courts  of  record,  is  subject  to  the  qualifications 
and  exceptions  expressed  or  plainly  implied  in  this  title. 

%  1968  Con-  §  3160.  Sections  four  hundred  and  thirty-eight  and  six 
4^civ.^  Pro.  hundred  and  three,  sections  six  hundred  and  eleven  to  six 
104.  '  '  hundred  and  nineteen,  both  inclusive,  and  sections  six 
2  How.  Pr.  hundred  and  thirty-six,  eight  hundred  and  twenty-8ev«a, 
24  N.  Y.*^'  ^^^  thousand  and  thirteen,  and  one  thousand  and  fifteen  of 
state  Rep.  this  act  do  not  apply  to  an  action  €fr  a  special  prooseding 
1^0.  brought  in  the  marine  court  of  the  city  of  New  Y'ork,  or 
^  before  a  justice  thereof,  or  to  any  proceeding  therein.    Sec- 

tions three  thousand  two  hundred  and  sixty-eight  and 
three  thousand  two  hundred  and  sixty -nine  of  this  act  do 
not  apply  to  an  action  in  the  court,  prosecuted  as  prescribed 
in  article  third  of  this  title  ;  or  where  an  undertaking  has 
been  given  as  prescribed  in  section  three  thousand  one 
hundred  and  sixty-five  of  this  act.  A  plaintilf,  in  an 
action  brought  in  the  court,  who  has  an  ofiSce  for  the 
regular  transaction  of  business  in  person,  within  the  city 
of  New  York,  is  deemed  a  resident  of  that  city,  within  the 
meaning  of  sections  three  thousand  two  hundred  and  sixty- 
ei^ht  and  three  thousand  two  hundred  and  sixty -nine  of 
this  act. 

1 1240,  Con.       §3161.  The  time  for  personal  service  of  certain  notices, 
sol.  Act.        in  an  action  brought  in  the  court,  is  as  follows : 

1 .  Notice  of  justification  of  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's 
costs,  not  more  than  two  days. 

2.  Notice  of  an  application  for  judgment  in  a  case  speci- 
fied in  section  five  hundred  and  thirty-seven  of  this  act; 
notice  of  a  motion  to  strike  out  a  pleading,  in  a  case  speci- 
fied in  section  five  hundred  and  thirty-eight  of  this  act ; 
notice  of  an  application  for  judgment  upon  the  defendant's 
default,  or  of  the  execution  of  a  reference,  or  writ  of  in- 
quiry, or  of  an  assessment  thereupon,  as  prescribed  in  sec- 
tion one  thousand  two  hundred  and  nineteen  of  this  act ; 
not  less  than  two  days. 

8.  Notice  of  the  justification  of  bail,  not  less  than  two, 
nor  more  than  ten  days. 


V-iti^W 


^ 


§§  8162-3164  CITY  COURt  OE*  NEW  YORK.         427 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in 
subdivision  second  of  this  section,  not  less  than  four  days ; 
but  the  court  or  a  justice  thereof  may,  upon  an  affidavit 
showing  grounds  therefor,  prescribe  a  shorter  time,  by  an 
order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of 
law  ;  notice  of  the  hearing  of  an  appeal,  or  of  any  other 
hearing,  the  time  for  serving  which  is  not  expressly  pre- 
scribed in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, or  elsewhere  in  this  title  ;  not  less  than  live  days. 

(k  Notice  of  taxation  of  costs,  not  less  than  two  days  ; 
except  where  all  the  attorneys,  serving  and  served  with  the 
notice,  reside  or  have  their  offices  in  the  city  of  New  York, 
in  which  case,  one  day's  notice  is  sufficient. 

§  3168.  Notice  of  trial  of  an  issue  triable  at  a  term  of  S  ^^h  Co» 
tbe  court,  or  of  the  hearing  of  an  appeal  to  the  general  term  ****•  '^*^'* 
of  the  court,  may  be^  given  for  any  day  of  the  term.  A 
note  of  issue  must  be  filed  at  least  two  days  before  the  day, 
or  the  commencement  of  the  term,  for  which  the  notice  of 
trial  or  hearing  is  given ;  and,  if  it  relates  to  the  trial  of  an 
issue  of  fact,  or  oi  law,  it  must,  in  addition  to  the  matters 
specified  in  section  nine  hundred  and  seventy-seven  of  this 
act,  state  the  day  or  the  term,  for  which  the  notice  has  been 
given.  But  this  and  the  last  section  do  not  apply  to  a  case 
virhere  special  provision  is  otherwise  made  in  article  third  ,  ^  ^ 

of  this  title. 

§8168.  Where  it  satisfactorily  appears  that  a  party,  $i«46.  Con- 
who  is  actually  confined  in  Jail,  by  virtue  of  an  order  of  »ol-  Act. 
arrest,  or  an  execution  against  the  person,  issued  in  an 
action  brought  in  the  court,  is  physically  unable  to  endure 
the  confinement,  and  that  he  cannot  procure  bail,  or  the 
necessary  sureties  in  a  bond  for  the  jail  liberties,  as  the 
case  requires,  the  court,  or  a  justice  thereof,  may,  in  its  or 
bis  discretion,  bv  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After 
such  a  release  from  an  execution  against  the  person, 
another  execution,  against  the  person  of  the  judgment 
debtor,  cannot  be  issued  upon  the  judgment;  but  the 
judgment  creditor  may  enforce  the  judgment  against 
property,  as  if  the  execution,  from  which  the  judgment 
debtor  was  released,  had  been  returned  without  his  being 
taken. 

g  8164.  Money  paid  into  the  court,  pursuant  to  any  |  jgss^  co» 
proyision    of  this  act,  must,  unless  the  court  otherwise  boI.  Act. 
directs,  be  paid   directly  to  the  chamberlain  of  the  city  of 
New  York,  to  the  credit  of  the  cause  in  which  it  is  paid. 
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f  1287,  C<m- 

»ol.  Act. 
«1  Abb.  N. 
C.  88. 


08N.T.08. 


ARTICLE  SECOND. 

PROYIBIONS  BXCLUBIYBLT  APPLICABLE  TO  THE  PBOCEBD- 
INGS,   OTHER  THAN  APPEALS,  IN  AN  ORDINABT  ACTIOK. 


{  8166.  Smnmons. 

8166.  Time  of  serrlce  of  plead- 

infTBt  etc. 

8167.  Bnf  orcement    of    certain 

judsments  in  favor  of 
woning  women. 

8168.  Time  for  non-acceptance 

and  JnBtiflcation  of  bail, 
etc. 

8160.  Proof  necessary  to  obtain 
warrant  of  attachment. 

8170.  Service  of  Bommons  with- 
out the  city,  or  by  pab- 
lication. 


S  8171.  CommiBdon  to  take  teeti- 

mony. 
8178.  Court  may  refer  qneetion 

arising  upon  a  motion. 
8178.  Time  for  filing   deciaion 

upon  a  trial  by  theconrt. 

Id.;  when  siimcient. 
8174.  Coonterclaima. 
3176.  Perishable  propertj  may 

be  sold. 
3176.  Portion  of  verdict,   etc., 

may  be  remitted. 


I  1S88,  Con. 
B<^  Act. 


§8165.  The  summons,  in  an  action  brought  in  the 
court,  must  state  that  the  time,  within  which  the  defendant 
must  serve  a  copy  of  his  answer,  is  six  days  after  the  ser- 
vice thereof,  exclusive  of  the  day  of  service ;  except  in  one 
of  the  following  cases : 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof, 
by  affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New  Y  ork  ;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the  pUun- 
tiffs  or  all  the  defendants  reside  without  that  city,  direct,  by 
an  order,  that  the  defendant  be  summoned  to  answer  within 
a  shorter  time,  specified  therein,  not  less  than  two  days  after 
the  service  of  the  summons,  exclusive  of  the  day  of  serrioe ; 
whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  ta  the  sum- 
mons ;  and  a  copy  thereof  tiiust  be  delivered  with  a  copy  of 
the  summon<3.  The  justice  may,  in  his  discretion,  as  a  con- 
dition of  granting  the  order,  require  the  plaintiff  to  give  an 
undertaking,  with  one  or  more  sureties,  to  the  effect  that 
the  plaintiff  will  pay  any  judgment  which  may  be  rendered 
against  him  in  the  action,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dol- 
lars. 

2.  Where  an  order,  directing  service  of  the  summons 
without  the  city  of  New  York,  or  by  publication,  is  granted, 
the  summons  must  state  that  the  time,  within  which  the 
defendant  must  serve  a  copy  of  his  answer,  is  ten  davs  after 
service  thereof ,  exclusive  of  the  day  of  service.  If  a  sum- 
mons, requiring  the  defendant  to  answer  within  a  shorter 
time,  has  been  issued,  as  prescribed  in  this  section,  before 
an  order  specified  in  this  subdivision  is  granted,  the  jucrtice 
granting  such  an  order  may  direct  that  the  summons  be 
amendS  accordingly  ;  and  thereupon  the  summons  pub- 
lished, or  served  without  that  city,  pursuant  to  the  order, 
must  correctly  state  the  time. 

§  SI 66,  The  time,  within  which  a  defendant  in  a  case 
specified  in  section  four  hundred  and  seventy-nine  of  this 
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act  must  demand  a  copy  of  the  complaint,  and  the  time 
within  which  the  plaintin  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time» 
within  which  a  copy  of  a  pleading,  subsequent  to  the  com- 
plaint, must  be  served,  after  the  service  of  a  copy  of  the 
g receding  pleading,  is  the  same  number  of  days,  as  stated 
1  the  summons,  within  which  the  defendant  is  required  to 
Beive  a  copy  of  his  answer,  after  service  of  the  summons. 
But,  except  as  otherwise  prescribed  in  section  three  thou- 
sand one  hundred  and  eighty-five  of  this  act,  a  defendant, 
arrested  before  answer,  has  ten  days  after  the  arrest,  within 
which  to  demand  a  copy  of  the  complaint  or  to  serve  a  copy 
of  his  answer,  as  the  case  requires  ;  and  judgment  must  tie 
stayed  accordingly. 

§  8 1 67.  Section  three  thousand  two  hundred  and  twenty-  $  1S68,  Oon 
one  of  this  act  applies  to  an  action  brought  in  the  court  and   ^^'  ^^^' 
to  the  judgment  and  execution  against  the  person  and  prop- 
erty of  the  judgment  debtor. 

§  8168.  The  time  for  taking-  certain  proceedings,  in  an  S  I23fl,  Con- 
action  brought  in  the  court,  is  as  follows ;  ^^'  ^^^* 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five 
days  after  the  delivery,  to  the  plaintiff's  attorney,  of  certified 
copies  of  the  order  of  arrest,  return,  and  undertaking,  as 
prescribed  in  section  five  hundred  and  seventy-seven  of  this 
act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five 
days  after  service  of  the  notice  specified  in  subdivision  first 
of  this  section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  un- 
dertaking given  by  the  plaintiflf,  as  security  for  the  defend- 
ant's costs,  within  two  days  after  service,  upon  the  defend- 
ant's attorney,  of  a  written  notice  of  the  filing  thereof  ;  and 
service  of  notice  of  the  justification  of  the  same,  or  new 
sureties,  within  two  days  after  service  of  the  notice  of 
exception. 

§  8169.  In  order  to  entitle  the  plaintiff  to  a  warrant  of  $  1348,  Con. 
attachment  against  property,  he  must  show  by  affidavit,  to  S? N'^Vgr 
the  satisfaction  of  the  justice  granting  it,  that  a  sufficient  4  ciV.'Pro. 
causa  of  action  exists  against  the  defendant,  to  recover  819.    * 
damages  for  one  or  more  causes  specified  in  section  six  hun-  ^  ^^wJ^' 
dred  and  thirty -five  of  this  act,  to  an  amount  stated  in  the  24  n]  y^ 
afl9davit ;  which,  if  the  action  is  to  recover  damages  for     state  Rep. 
breach  of  a  contract,  must  be  stated  over  and  above  all  coun-  ^'^* 

terclaims  known  to  the  plaintiff  ;  and  also  that  the  case  is 
within  one  of  the  following  subdivisions : 

1.  That  the  defendant  is  a  foreign  corporation ;  or  a 
domestic  corporation  whose  principal  place  of  business  is 
not  within  the  city  of  New  York. 

2.  That  the  defendant  is  not  a  resident  of  the  State. 

8.  That  the  defendant,  being  a  resident  of  the  State,  Is  28  Abb.  N. 
not  a  resident  of  the  city  of  New  York ;  and  has  not  an  c.  «8C. 
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ojfice  within  that  city,  where  he  regularly  transacts  business 
in  person. 

4.  That  the  defendant,  being  an  adult  and  a  resident  of 
that  city,  has  departed  therefrom,  with  intent  to  defraud 
his  creditors,  or  to  avoid  service  of  the  summons  ;  or  keeps 
himself  concealed  therein,  with  the  like  intent ;  or  that, 
after  proper  and  diligent  effort  to  ascertain  the  place  of 
the  sojourn  of  such  a  resident  adult  defendant,  the  same 
cannot  be  ascertained. 

5.  That  the  defendant,  being  an  adult,  has  removed,  or 
is  about  to  remove,  property  from  that  city,  with  intent  to 
defraud  his  creditors,  or  that  he  has  assigned,  disposed  of, 
or  secreted,  or  is  about  to  assign,  dispose  of,  or  secrete 
property,  with  the  like  intent. 

6.  That  the  defendant,  being  an  adult  and  a  resident  of 
that  city,  has  been  continuously  without  the  United  States 
more  than  six  months  next  before  the  granting  of  the  war- 
rant, and  has  not  made  a  designation  of  a  person  upon 
whom  to  serve  a  summons  in  his  behalf,  as  prescribed  in 
section  four  hundred  and  thirty  of  this  act ;  or  a  designation 
80  made  no  longer  remains  in  force. 

§  8170.  An  order,  directing  the  service  of  a  summons, 
either  without  the  city  of  New- York,  or  by  publication, 
may  be  granted  by  the  court,  or  by  a  justice  liiereof ;  but 
only  in  a  case,  where  a  warrant  of  attachment  has  been 
issued,  as  prescribed  in  the  last  section,  and  personal  ser- 
vice of  the  summons  cannot  be  made,  with  due  diligence, 
within  that  city.  The  plaintiff,  when  he  applies  for  such 
an  order,  must  show  by  affidavit,  to  the  satisfaction  of  the 
court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of 
f^e  summons  without  that  city  may  be  made,  as  directed 
in  the  order,  either  within  or  without  the  State.  Sections 
four  hundred  and  forty  to  four  hundred  and  forty-five, 
both  inclusive,  and  sections  six  hundred  and  thirty-eight, 
seven  hundred  and  seven,  and  seven  hundred  and  eight  of 
this  act  apply  to  the  ser^ce  or  publication,  pursuant  to 
such  an  order,  and  to  the  proceedings  relating  to  the  same, 
and  subsequent  thereto;  substituting  the  words,  "the 
city  of  New-Tork",  in  place  of  the  words,  "the  State", 
wherever  the  latter  words  occur.  If  the  defendant  is  a 
resident  of  the  city  of  New-York,  the  order  must  also 
direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable 
age  and  discretion,  if,  upon  reasonable  application,  admit- 
tance can  be  obtained,  and  ^uck  a  person  found  who  will 
receive  it ;  or,  if  admittance  cannot  be  so  obtained,  nor  such 
a  person  found,  by  affixing  the  same  to  the  outer  door  of 
the  residence  so  specified. 

1 1964,  Con*  §  8171.  The  application,  to  the  court,  of  article  second 
fSi*i^S^o7o  <>f  title  thuxi  of  chapter  ninth  of  this  act,  is  subject  to  the 
i35N.Y.a72.  following  qualiflcaUons ; 
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1.  The  words,  *'  the  city  and  county  of  New- York,  or 
either  of  the  counties  of  Richmond,  Kings,  Queens,  or 
Westchester  ",  must  be  regarded  as  substituted,  in  place  of 
the  words,  "  the  State  ",  wherever  those  words  are  used  in 
that  article,  with  respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can 
be  settled  only  bj  a  justice  of  the  court. 

3.  A  commission,  or  order  to  take  depositions,  issued  or 
granted,  pursuant  to  that  article,  may  be  executed  either 
within  or  without  the  State. 

§  3172*  The  court  may,  of  its  own  motion,  or  upon  the 
application  of  either  party,  without  the  consent  of  the  other, 
by  order,  direct  a  reference,  to  determine  and  report  upon 
a  question  of  fact,  arising  upon  a  motion,  in  any  stage  of  an 
action. 

§  817S.  The  time  within  which  the  decision  of  the  court 
must  be  filed,  in  a  case  specified  in  section  one  thousand 
and  ten  of  this  act,  is  ten  days  after  the  cause  is  finalhr  sub- 
mitted. The  decision  of  the  court,  in  a  case  specified  in 
section  one  thousand  and  twenty-two  of  this  act,  is  sufficient 
if  it  directs  the  judgment  to  be  entered  thereupon ;  but,  if 
80  required  by  a  party  appealing,  the  iustice  by  whom  the 
decision  was  made,  must,  within  ten  days  after  the  appeal 
is  perfected,  and  notice  thereof  and  of  .the  requirement  is 
given  to  him,  make,  and  file  with  the  clerk,  a  special  deci- 
sion, stating  separately  the  facts  found,  and  the  conclusiona 
of  law, 

g  3174.  A  counterclaim,  specified  in  subdivision  second 
of  section  five  hundred  and  one  of  this  act,  cannot  be  inter- 
posed in  an  action  brought  in  the  court,  unless  it  is  of  such 
a  nature,  that  the  court  has  jurisdiction  of  an  action  founded 
thereupon  ;  except  that,  in  an  action  brought  by  an  execu- 
tor or  administrator,  any  counterclaim  may  be  interposed, 
which  could  be  interposed  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an 
action  brought  in  the  court,  without  respect  to  the  amount 
thereof ;  and  judgment  thereupon,  in  favor  of  the  defend- 
ant, may  be  rendered  for  any  sum. 

§  3 1 76.  Where  perishable  property  has  been  levied  upon, 
by  virtue  of  an  execution  or  a  warrant  of  attachment,  the 
court  may,  upon  the  application  of  the  officer  making  the 
levy,  by  order,  direct  the  sale  thereof,  at  such  a  time,  and 
upon  such  a  notice,  as  it  deems  proper ;  and  thereupon  the 
property  must  be  sold  accordingly. 

§  8176.  A  party  to  whom  a  sum  is  awarded,  upon  a 
trial,  an  assessment  of  damages,  or  the  execution  of  a  refer- 
ence or  writ  of  inquiry,  may  remit  any  portion  thereof,  and 
take  judgment  f 07  the  residue. 


S  1S44,  Con- 
Bol.  Act. 
8  Misc.  612. 


111343. 1S47, 
ConBoi.  Act 


1 1348,  Con- 
0OI.  Act. 


%  1260,  Con- 
sol.  Act, 


%  1346,  Con- 
sol.  Act. 
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ARTICLE  THIRD. 

Peovisions  exclusively  applicable  to  the  Proceed- 
ings,   OTHEB    THAN     APPEALS,     IN  CEBTAIN    MARINE 

Causes. 

%  8177.  Arrest  in  certain  marine  |  8188.  Id. ;  wlien  and   bow  de- 

caases.    Court  may  reg-  f  endant  to   remain  im 

ulate  by  general  rales.  custody. 

8178.  Id. ;  contents  of  order  of  8184.  Id. ;    return  of  summons, 

arrest  etc 

8179.  Id.;  proceedings  on  arrest.  3185.  Id.  ;  proceedings  after  re- 

8180.  8181.  Id. ;  bailor  deposit  turn. 

before  retom.  8186.  Id. ;  trial. 

8182.  Id. ;  bail  or  deposit  after  8187.  Ordinary  action  may  be 

return.  brought  for  like  cause: 

§1261.  Con-  §  3177.  In  an  action  specified  in  subdivision  second  of 
sol.  Act.  section  three  hundred  and  seventeen  of  this  act,  the  plaintiff 
may  apply  for  an  order  of  arrest,  to  accompany  the  summons, 
in  the  form  and  to  the  eftect  specified  in  Uie  next  section.  If 
snch  an  order  is  grant^  the  proceedings  in  the  action  must 
be  conducted  as  prescribed  in  this  article.  The  justices  of 
the  court,  or  a  majority  of  them,  may,  from  fime  to  time, 
by  one  or  more  j^neral  rules,  attested  by  the  hands  of  the 
justices  making  the  same,  and  filed  with  the  clerk,  regulate 
the  manner  in  which  an  application  for  such  an  order  may 
be  made,  and  the  cases  in  which  an  undertaking  may  hR 
dispensed  with.  Until  regulations  are  so  established,  the 
justice  to  whom  the  application  is  made,  may,  in  his  dis- 
cretion, require  or  dispense  with  an  undertaking  there- 
upon. 

*  1252,  Con-  §  8 178.  The  order  of  arrest,  granted  as  prescribed  m 
sol.  Act.  ^YiQ  last  section,  must  recjuire  the  sheriff  to  arrest  the  de- 
fendant, and  to  bring  him  forthwith  before  the  court,  at 
the  chambers  thereof ;  or  if,  when  he  is  arrested,  the  court, 
is  not  in  session  at  chambers,  to  hold  him  to  bail,  in  a 
sum  specified  in  the  order,  for  his  personal  attendance  at 
the  opening  of  the  court,  on  the  next  day  thereafter,  when 
it  is  in  session  at  the  chambers  thereof.  The  order  must 
also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons 
must  conform  to  the  order, 

|Si253,i276  §  3179.  The  sheriff,  upon  arrestmg  the  defendant,  by 
Conboi.Acu  virtue  of  such  an  order,  must,  at  the  same  time,  serve  upon 
him  the  summons,  and  also  a  copy  of  the  order  of  arrest, 
%nd  of  the  papers  upon  which  it  was  granted.  He  must 
forthwith  bring  the  defendant  before  the  court,  at  the  cham- 
bers thereof,  ii  the  court  is  then  in  session  at  chambers ; 
otherwise,  unless  bail  is  given,  as  prescribed  in  the  next 
section,  he  must  take  the  defendant  to  the  jail  of  the  city 
and  county  of  New  York,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  de- 
fendant therein.  On  the  next  day  thereafter,  when  the 
court  is  in  session  at  chambers,  the  sheriff  must  take  the 
defendant  from  the  jail^  and  bring  him  befpr^  the  court. 


^ 


§§  318(^184  ARREST  IN  MARINE  CAUSES.  488 

§  3180.  The  defendant  may  give  bail,  by  delivering  to  f  i^M.  Ooa- 
the  sheriff  a  written  undertaking  to  the  plaintiff,  in  the  sum  ^^*  ^^^ 
specified  in  the  order  of  arrest,  executed  by  one  or  more 
sureties,  to  the  effect  that  the  defendant  will  attend  in  per- 
son at  the  opening  of  the  court,  at  the  chambers  thereof, 
on  the  next  day  thereafter  when  it  is  there  in  session  ;  or  he 
may  deposit  with  the  sheriff  the  sum  specified  in  the  order 
of  arrest.  In  either  case,  the  sheriff  must  forthwith  release 
liim  from  custody. 

§  8181.  Where  bail  is  given,  as  prescribed  in  the  last  S1266,  dm- 
section,  the  oflBcer  taking  the  acknowledgment  of  the  "ol-^ct. 
undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offering  to 
become  bail,  concerning  their  property  and  their  circum- 
stances. The  defendant  may  give  bail,  or  make  the  de- 
posit, immediately  upon  his  arrest,  at  any  hour  of  the  day 
or  night ;  and  he  must  have  reasonable  opportunity  to  seek 
for  and  to  procure  bail,  before  being  committed  to  jail. 
Where  a  deposit  is  made;  the  money  deposited  must,  be- 
fore the  expiration  of  the  next  day  thereafter,  not  being 
Sunday  or  a  public  holiday,  be  paid  by  the  sheriff,  into 
comi,  to  the  credit  of  the  action,  as  prescribed  in  section 
three  thousand  one  hundred  and  sixty-four  of  this  act. 

§  SI 82.  At  any  time  after  the  return  of  the  sheriff,  and  S  iSM,  Can* 
before  final  judgment,  a  justice  of  the  court  may  admit  a  •®*'  "^®** 
defendant  in  custody  to  bail,  or  allow  him  to  make  a  de- 
posit ;  and  may  direct  his  release,  upon  his  giving  bail  or 
making  the  deposit  accordingly. .  The  sum  to  be  deposited, 
or  the  sum  specified  in  the  undertaking  of  the  bail,  must  be 
fixed,  and  the  sureties  in  the  undertaking  must  be  approved, 
by  the  justice  ;  who  must  be  satisfied,  by  their  examina- 
tion, or  b^  other  proof,  respecting  their  sufficiency.  The 
undertakmg  must  be  to  the  effect  that  the  defendant  will, 
at  all  times,  render  himself  amenable  to  any  mandate  which 
may  be  issued,  to  enforce  a  final  judgment  against  him  in 
the  action.  Article  fourth  of  title  first  of  chapter  seventh 
of  this  act,  applies,  where  bail  is  given  as  prescribed  in  this 
or  the  last  section. 

§  8188.  Unless  bail  is  given,  or  a  deposit  is  made,  as  %  1257,  Con- 
prescribed  in  the  last  three  sections,  the  defendant  must  re-  »oi-  ^^^ 
main  in  the  jail  by  virtue  of  the  order  of  arrest,  until  final 
judgment  in  the  action  ;  and,  if  the  judgment  is  against 
the  defendant,  until  the  return  of  an  execution  against 
propertv,  issued  thereupon.  But  the  court  must  direct 
him  to  be  brought  into  court,  at  the  time  of  the  trial ;  and 
it  may,  in  its  discretion,  direct  him  to  be  brought  into  court 
at  any  other  time.  In  either  case,  he  must  be  taken  from 
the  jail,  and  brought  into  court  accordingly. 

g  8184.  The  sheriff,  after   serving  the  summons  and  iins.  Con. 
executing  the  order  of  arrest,  must  make  a  full  return  of  aoi.  Act* 
his  proceedings  thereupon,  to  the  court  at  chambers.    The 

i^tum  mu9t  P9  nmle  forthwith^  unless  th^  court  i»  not 
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then  in  session  at  chambors;  in  which  case  it  must  be 
made  immediately  after  the  opening  of  the  court,  on  the 
first  day  thereafter,  when  it  is  there  m  session.  If  the  de- 
fendant has  given  bail,  the  undertaking  of  the  bail  must  be 
returned,  to  be  delivered  to  the  plaintiff  when  the  court  so 
directs. 

11260,  Con-  §  SI 86.  Unless  both  parties  sooner  appear,  the  court 
sol.  Act  must  wait  one  hour  after  the  return  ;  or,  if  the  defendant 
has  given  bail,  one  hotu:  after  the  opening  of  the  court.  As 
soon  after  the  parties  appear,  or  after  the  expiration  of  the 
hour,  as  the  business  upon  which  the  court  is  then  encaged 
will  permit,  the  court  must  take  up  the  cause.  If  the 
plaintiff  does  not  then  appear,  a  judgment  dismissing  the 
complaint,  with  costs,  must  be  rendered.  If  the  defendant 
does  not  then  attend  in  person,  the  plaintiff  must  then 
make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff '  appears  and  the  defendant  at- 
tends in  person,  the  pleadings  must  then  be  made,  and  is- 
sue must  be  joined.  The  pleadings  may  be  oral  or  writ- 
ten ;  if  they  are  oral,  the  clerk  must  enter  the  substance 
thereof  in  the  minutes.  If  either  party  desires  a  trial  by  a 
jury,  he  must  demand  the  same,  at  the  time  of  the  joinder 
of  issue ;  otherwise  the  issue  must  be  tried  by  the  court, 
without  a  jury. 

|M60,  Con-  §  8186.  Where  a  trial  by  jury  is  duly  demanded,  the 
foL  Act.  court  at  chambers  must  direct  the  issue  to  be  tried,  at  a 
trial  term,  upon  such  notice  as  it  deems  proper,  or  without 
notice ;  it  may  also  direct  that  the  action  have  a  preference 
upon  the  day  calendar,  either  general/y  or  for  a  particular 
day ;  and  it  may  give  such  direction  as  it  deems  proper,  with 
respect  to  filing  a  note  of  issue.  Where  a  trial  by  jury  is  not 
duly  demanded,  or  where  the  defendant  is  in  default,  the 
evidence  must  then,  or  at  such  subsequent  time,  either  at 
chambers  or  at  a  trial  term  or  special  term,  as  the  court  at 
chambers  appoints,  be  given ;  and  thereupon  final  judg- 
ment must  be  rendered.  But  the  issue  must  be  appointed 
to  be  tried,  within  six  days  after .  the  joinder  thereof, 
unless  both  parties  assent  to  a  longer  time ;  or  a  trial  by 
jury  is  demanded,  and  there  is  no  term  of  the  court,  at 
which  it  can  be  had,  within  that  time.  The  trial  cannot 
be  adjourned,  without  the  consent  of  both  parties,  beyond 
three  calendar  months  from  the  joinder  of  issue. 

1 1861,  Con-       §  3187.  This  article  does  not  prevent  the  plaintiff  from 
Ti.  Act.        conmiencing,  and  conducting  in  the  ordinary  manner,  an 
action,  for  a  cause  specified  in  subdivision  seoond  of  sec- 
tion three  hundr^  i^d  seventeen  of  this  act 
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ARTICLE  FOURTH. 

APPBAliS  TO  AND  FBOM  THE  GeNEBAIj  TbBM  OF  THK 

COUBT. 

S  8188.    Appeal    to   general   term.  §  3193.  Id  ;    within  what  time  ; 

from  the  judgment.  where  heard. 

3189.  Id.;  from  au  order.  8194.  Id  ;   determination  npon 

8190.  Time  to  appeal  from  order  ;  appeal,  how  enforced. 

proceedings  thereupon.  Id.;  where  new  trial  was 

3191.  Appeal  from  general  term  properly  granted . 

to  supreme  court;  in  what       8196.  Id. ;   appeal  therefrom  to 
cases.  Court  of  appeals. 

3192.  Id.;     proceedings     regu- 

lated. 

§3188.  [i4m'dl895,  amendment  to  take  effect  January  1,  §11266.1276, 
1896.]  An  appeal  to  the  general  term  of  the  court,  may  be  ^**°®^^'  ^*'*- 
taken  from  a  final  judgment  rendered  therein,  in  a  case 
where  an  appeal  may  be  taken  to  the  appellate  diyision 
of  the  snpreme  court,  from  a  final  judgment  rendered 
therein  as  prescribed  in  section  thirteen  hundred  and  forty- 
six  of  this  act. 

§  3189*  [Am'd  1895,  amendment  to  take  effect  January  1,  1 1267  con- 
1896.  ]  An  appeal,  to  the  general  term  of  the  court,  mny  sol.  Act. 
also  be  taken  from  an  interlocutory  judgment  rendered,  or 
an  order  made,  at  a  special  term  or  a  trial  term  thereof,  or 
aD  order  made  by  a  judge  thereof,  out  of  court,  in  a  case, 
where  an  appeal  may  be  taken  to  the  appellate  divisiun  of 
the  snpreme  court,  hrom  an  interlocutory  judgment  ren- 
dered, or  an  order  made,  in  like  manner,  as  prescribed  in 
sections  thirteen  hundred  and  forty- seven,  thirteen  hundred 
and  forty-eight  and  thirteen  hundred  and  forty-nine  of  this 
act. 

§  3190.  An  appeal  authorized  by  the  last  section,  must  be    §  1268,  Con- 
taken  within  ten  days  after  service  of  a  copy  of  the  judg-  S**i;'^^*- 
ment  or  order  appealed  from,  and  a  written  notice  of  the  ®*  ^^ 

entry  thereof.  In  every  other  respect,  titles  first  and  fourth 
of  chapter  twelve  of  this  net,  apply  to  and  govern  an  appeal, 
taken  as  prescribed  in  either  of  the  last  two  sections. 

§  3191  •    \_Am'd  1882, 1895,  amendment  to  take  effect  January  %  1269,  Con- 
1,  1896.]     An  appeal  may  be  taken  to  the  supreme  court  »oJ»Act. 
from  an  actual  determination  made  by  the  city  court  of  the  29  Abb^N^c 
city  of  New  York  at  a  general  term  thereof  in  either  of  the  431. 
following  cases :  7  Mine.  39i. 

1.  Where  a  final  judgment  has  been  rendered  upon  an 
appeal  taken  to  the  general  term. 

2.  Where  an  order  has  been  made  granting  a  new  trial. 
Bat  an  appeal  cannot  be  taken  from  an  order  granting  a  new 
trial  upon  a  case  or  exceptions,  unless  the  notice  of  appeal 
contains  an  assent  on  the  part  of  the  appellant  that  if  the 
order  is  affirmed  judgment  absolute  may  be  rendered  against 
the  appellant. 

3.  When  au  order  has  been  made  which  grants,  refuses, 
continues  or  modifies  a  provisional  remedy,  or  where  it  in- 
Tolves  some  part  of  the  merits,  or  where  it  affects  a  sub- 
stantial right,  or  where,  in  effect,  it  determines  the  action 
imd  prevents  a  judgment  from  which  an  appeal  might  be 
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§§3192-3198 
taken.  Such  appeals  shall  be  heard  in  such  manner  and  by 
snch  jnstice  or  justices  as  the  appellate  diyision  of  the 
supreme  court  in  the  first  department  shall  direct. 

i  1270.  Con.  §  S192.  Titles  first  and  third  of  chapter  twelfth  of  tiiis 
7MiBo.%94     ^^^  ^PPly  ^^  ^^^  goYem  an  appeal,  taken  ds  prescribed  in 

the  last  section,  except  as  otherwise  expressly  prescribed  in 

the  next  two  sections. 

g  1271,  Con-  §  8193.  [AnCd  1895,  amendment  to  take  efferi  January 
y>l.Act.  1^  1896.]  An  appeal  authorized  by  the  last  section, 
7  MiBc  391.     miig^  ]jQ  taken  witbin  twenty  days  after  the  sendee  of  a 

copy  of  the  judgment  or  order  appealed  from  and  a  written 

notice  of  the  entry  thereof. 

g  1273.  Con-  §  3194.  The  judgment  or  order  of  the  appellate  court 
■oL  Act.  mu8tbe  remitted  to  the  court  below,  to  be  euforcet)  accord- 
iog  to  law.  Upon  an  appeal  from  an  order  granting  a  new 
trial,  en  a  case  or  exceptions,  if  the  appellate  court  deter- 
mines that  no  error  was  committed  in  granting  the  new 
trial,  it  must  render  judgment  absolute  upon  the  right  of 
the  appellant ;  and  thereupon  an  assessment  of  damnges,  or 
any  other  proceeding,  requisite  to  render  the  ja<^ment 
effectual,  may  be  had  in  the  marine  court. 

§  3195.     [Repealed  1895,  takes  ^ed  January  1,  1896.] 

TITLE  IL 

The  mayor's  court  of  the  city  of  Eudson,  and  ths  reeorda'i 
courts  of  the  cities  of  Utica  and  Oswego. 

I  8190.  Cirll     jurisdiction     pre-       |  8199  Power  of  sapieme  court, 
scribed.  in  actions,  etc,  80 ' 


8197.  Certain  pending  actions,  ferred. 

etc.,  transferred  to  sa-  8900.  Proceedings    in    can  of 


preme  conrt  Judge's  disability. 

S198.  Id.;  certain  papers,  etc.,  8901.  Services  of  enhpoenas. 

to    be  transmitted   to  8209.  Effect  of  tills  tftle  limited, 
county  cleric 

§  8196.  The  civil  jurisdiction  of  the  mayor's  court  of 
the  city  of  Hudson,  the  recorder's  court  of  the  city  of 
Utica,  and  the  recorder's  court  of  the  city  of  Oswego,  ex- 
tends only  to  an  action  whereof  jurisdiction  is  expressly 
conferred  upon  the  court,  by  a  provision  of  a  statute  incor- 
porating, or  otherwise  specially  relating  to  the  govemment 
of,  the  city  wherein  the  court  is  located. 

§8107.  Every  civil  action,  now  pending  in  either  of 
those  courts,  other  than  an  action  specified  in  the  last  sec- 
tion, is  hereby  transferred  to  the  supreme  court ;  and  the 
subsequent  proceedings  therein,  before  and  after  the  judg- 
jnent,  must  be  the  same,  as  if  the  action  had  been  oom- 
menced  in  the  supreme  court. 

§  31 98.  All  judgment-rolls,  and  other  records,  and  all 
books  and  papers,  relating  exclusively  to  civil  actions,  other 
than  an  action  specified  in  the  last  section  but  one,  now  re- 
maining in  either  of  those  courts,  must  be  delivered  by  the 
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clerk  thereof,  or,  if  there  is  no  clerk,  by  the  judge  or  other 
officer,  having  the  custody  thereof,  to  the  clerk  of  the 
county  in  which  the  court  is  located,  to  be  preserved  among 
the  records  of  his  office.  The  expense  of  Ao  doing  is  a 
county  charge. 

§  8199.  The  supreme  court  may  review,  enforce, 
▼acate,  or  amend  a  final  judgment  heretofore  rendered  by 
either  of  those  courts,  in  a  civil  action,  other  than  an 
action  specified  in  section  thi'ee  thousand  one  hundred 
and  ninety-six  of  this  act,  with  like  power  and  effect, 
as  the  court  in  which  it  was  commenced  might  have  so 
done,  if  this  act  had  not  been  passed. 

§  8S00.  The  county  court  of  the  county  Inwhich  either 
of  those  courts  is  located,  may,  by  an  order,  remove  to 
itself  an  action  of  which  either  of-  those  courts  has  juris- 
diction, as  prescribed  in  section  three  thousand  one  hun- 
dred and  ninety-six  of  this  act,  upon  proof,  by  affidavit, 
tliat  the  judge  thereof  is,  for  any  cause,  incajyable  of  act- 
ing, either  generally  or  in  the  particular  action.  Sections 
three  hundred  and  forty-four,  three  hundred  and  forty-five 
and  three  hundred  and  forty-six  of  this  act  apply  to  such 
an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the 
same,  as  in  an  action  brought  in  the  county  court,  except 
that  costs  must  be  awalrded,  as  if  the  action  had  re- 
mained in  the  court  from  which  it  was  removed. 

§  8201.  A  subpoena,  issued  out  of  either  of  those  courts, 
may  be  served  upon  a  witness,  at  any  place  within  the 
State.  A  warrant  to  apprehend  a  witness,  for  a  failure  to 
obey  such  a  subpoena,  may  be  directed  to  the  sheriff  of  the 
county  where  the  court  is  located,  and  executed  by  him 
within  any  county  of  the  State.  The  sheriff  is  subject  to  the 
same  liability,  for  a  failure  to  serve  or  return  it,  as  if  it  was 
issued  out  of  the  supreme  court. 

§  8808.  This  title  does  not  affect  any  provision  of  law 
conferring  upon  a  judge,  or  upon  the  judges,  of  either  of 
those  courts,  jurisdiction,  power  or  authority,  in  an  action 
brought  in  another  court,  or  in  a  special  proceeding. 

TITLE  in. 
The  city  court  of  Yonkers,* 

I  8208.  Jnrifldiction    in  civU  ac-  %  8306.  This  title  doei  not  aiTect 

tions.  Jnrisdiction      of      the 

89M.  Last  section  qaalifled.  court,  etc.,  in   special 

8006.  Summons,  where  served*  proceedings. 

§  8808.  The  jurisdiction  of  the  city  court  of  Yonkers 
extends  to  the  following  ctvil  actions  only : 

1.  An  action  against  a  natural  person,  or  against  a 
foreign  or  domestic  corporation,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover 
one  or  more  chattels,  with  or  without  damages  for  the 
taking,  withholding,  or  detention  thereof. 

*See  L.  1893,  c.  416,  extending  jurisdiction  of  this  court. 
Schenectady,  city  court  of,  established  by  L.  1893,  c.  631. 
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d.  An  action  to  foreclose  or  enforce  a  lien,  upon  real 
property  in  the  city  of  Yonkers,  created,  as  prescribed  by 
statute,  in  favor  of  a  person  who  has  performed  labor,  or 
furnished  materials  to  be  used,  in  erecting,  altering,  ch* 
repairing  a  building,  building  lot,  or  appurtenance  thereto, 
including  fences,  sidewalks,  paving,  wells,  fountains,  fish- 
ponds, ornamental  and  fruit  trees,  and  every  other  improve- 
ment to  a  building  or  building  lot. 

8.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not 
exceeding  one  thousand  dollars,  exclusive  of  interest,  upon 
one  or  more  chattels. 

§  8204.  [Am*d  1888.]  The  jurisdiction  conferred  by  the 
last  section  is  subjpct  to  the  following  limitations  and 
regulations : 

1.  In  an  action  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  the  sum  for  which  judgment  is 
rendered  in  favor  of  the  plaintiff  cannot  exceed  one  thou- 
sand dollars ;  exclusive  of  interest  and  costs  as  taxed ; 
except  where  it  is  brought  upi>n  a  bond  or  undertaking 
given  in  an  action  or  special  proceeding  in  the  same  court, 
or  before  the  city  judge.  Where  the  action  is  brought 
upon  a  bond  or  other  contract,  the  judgment  must  be  for 
the  sum  actually  due,  without  regard  to  a  penalty  therein 
contained ;  and  where  the  money  is  payable  in  insteUments, 
successive  actions  may  be  brought  for  the  instaUments  as 
they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  Judg- 
ment cannot  be  rendered  in  favor  of  the  plaintiff  for  a 
chattel  or  chattels,  the  agregate  value  of  which  exceeds  (Hie 
thousand  dollars. 

8«  The  court  has  not  jurisdiction  of  an  action  against 
an  executor  or  administrator  in  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless 
one  of  the  parties  thereto  resides  in  the  city  of  Yonkers, 
or  in  a  town  of  Westchester  County,  adjoining  that  city ; 
or  a  warrant  of  attachment  is  granted  to  accompany  the 
summons,  and  levied  upon  property  of  the  defendant 
within  that  city  ;  or  the  action  is  brought  to  recover  one  or 
more  statutory  penalties  by  the  city  of  Yonkers,  or  one  of 
its  officers  or  boards  of  commissioners.  Such  warrant  of 
attachment  must  be  granted  and  subsequent  proceedings 
taken  in  accordance  with  the  provisions  and  requirements 
herein  relating  to  attachments  in  courts  of  justices  of  the 
peace. 

§  3206.  The  summons,  in  an  action  brought  in  the 
court,  may  be  served  at  any  place  within  the  county  of 
Westchester,  but  not  elsewhere. 

§  3206.  This  title  does  not  affect  any  provision  of  law, 
conferring  upon  the  court,  or  upon  the  citv  judge  of 
Yonkers,  jurisdiction,  power,  or  authority,  in  a  special 
proceeding  ;  or  conferring  upon  the  city  judge  of  Yonkers 
power  or  authority,  in  an  action  brought  in  another  court 
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TITLE  I\r. 

The  district  eomU  of  the  city  of  New  T<yrk,  and  th$  Judicet^ 
courts  of  the  cities  of  Albany*  and  Troy. 

▲bxkojb  1.  Provisions  generally  applicable  to  all  the  conrts  specified  In 
this  title.  *^ 

8.  ProTiflions  exclusively  applicable  to  the  district  coorta  of  th« 
city  of  New  York. 

8.  Provisions  exclnsively  applicable  to  the  justices*  conrts  of 
Albany  and  Ttoy. 

ARTICLE  FIRST. 

PBOTIfilQNS  GBNERALLT  AFPIICABLB  TO  ALL  THE  COtJBTS 

8FBCIFIBD  IN  THIS  TiTLB. 

I  8907.  Services  of  complaint  with  %  8S11.  The  last  section  qnalified. 

snmmons;  proceedings  8219.  Proceedings  where  title  to 

thereupon.  real  property  is  in  ques- 

8906.  Id. ;  and  proof  of  service.  tion. 

8909.  Action  to  be  commenced  SS18.  Appeals. 

by  service  of  summons.  8214.  Effect  of  this  act  upon 

8910.  Warrant  of    attachment,  jurisdiction    and    jhto- 

requisition  to  replevy.  ceedings. 

§  8207.  Section  three  thousand  one  hundred  and  twenty-  f  1846,  c<»- 
stx  of  this  act  applies  to  an  action  to  recover  upon  or  for  f^.-^^^^ 
breach  of  a  contract,  express  or  implied,  brought  in  a  dis-  9  y^\  72?* 
trict  court  of  the  city  of  New  York,  in  the  justices'  court  of 
the  city  of  Albany,  or  in  the  justices'  court  of  the  city  of 
Troy. 

§  3808.  In  an  action  brought  in  either  of  those  courts,  the  1(1597,  laoG, 
summons,  and,  in  a  proper  case,  a  copy  of  the  complaint,    iwl,  Ckm- 
may  be  served  by  any  person  not  a  party  to  the  action ;  ex-  ^  ^^' 
cept  that,  where  the  action  is  brought  in  a  district  court  of 
the  city  of  New  York,  a  person,  other  than  a  constable  or 
a  marshal,  serving  the  same,  must  be  first  empowered  to 
do  so,  -either  by  the  justice,  or  by  the  attorney  to  the  corpora- 
tion, as  now  prescribed  bylaw.    Proof  of  service  thereof, 
by  such  a  per^ion,  must  be  made  by  his  affidavit ;  which 
must  state  the  particular  place,  time,  and  manner  of  service, 
and  that  the  affiant  knew  the  person  so  served,  to  be  tho 
person  mentioned  and  described  m  the  summons,  as  def  end< 
ant  tiierein. 

§  8200.  An  action,  brought  in  either  of  those  courts,  at  ||1296,1898« 
any  time  after  this  chapter  takes  eflEect,  must  be  commenced  'aw.  Con- 
by  the  voluntary  appearance  of,  and  joinder  of  issue  by,  the  Jm  i»c?i5X 
parlies,  or  by  the  service  of  a  summons. 

J i  8210.  [Am*d  1884.]  Articles  third,  fourth  and  fifth  of  cfiaos-iaos, 
e  second  of  chapter  nineteen  of  this  act  apply  to  an  ac-  consoLAct. 
tion  brought  in  either  of  those  courts,  except  as  otherwise  *l>aJy»652' 
prescribed  in  the  next  section.  And  except,  also,  that  where 
Uie  warrant  of  attachment,  or  requisition  to  replevy,  ia 
issued  out  of  a  district  court  of  the  city  of  New  York» 
against  a  non-resident  defendant,  the  said  warrant,  or  req- 
nisition,  must  require  the  marshal  to  attadi  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  whldti  must 

*  Zfiune  Q]UMig«d  to  **  citj  court  of  Albany,"  by  L.  1884,  c.  18S. 


||181«-1829, 
ConsoLAct. 


1 1860,  Con. 
00].  Act. 


I  M88,  Oon- 

Bol.  Act.  as 

amended  by 

L.   1888,    c. 

281. 

ii  CiT.  Fra 

480. 
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be  not  less  than  two  nor  more  than  four  days  before  the  r&> 
turn  day  of  the  summons. 

§  82 1 1.  The  provisions  of  the  last  section  are  subject  to 
the  following  qualifications : 

1.  Nothing  contained  in  either  of  the  articles,  so  made 
applicable,  applies  to  an  order  of  arrest,  in  an  action  brought 
in  a  district  court  of  the  city  of  New  York,  or  affects  any 
provision  of  this  title,  relating  to  the  jurisdiction  of  either 
of  the  courts  specified  in  this  title. 

2.  An  order  of  arrest,  in  an  action  brought  in  the  justice's 
court  of  Albany,  or  the  justice's  court  of  Troy,  or  a  war- 
rant of  attachment,  or  a  requisition  to  replevy,  in  either  of 
those  courts,  or  in  a  district  court  of  the  city  of  New  York, 
must  be  granted  by,  and  directed  to,  and  executed  by,  the 
officer  empowered,  ^  the  statutes  remaining  in  force  after 
this  chapter  takes  effect,  to  grant  or  execute,  as  the  case  re- 
quires, in  the  same  court,  a  warrant  to  arrest,  a  warrant  of 
attachment,  or  a  requisition  in  an  action  to  recover  a  chat- 
tel. 

8.  The  manner  of  applying  for,  granting,  and  executini; 
an  order  of  arrest,  a  warrant  of  attachment,  or  a  requisi- 
tion to  replevy,  and  the  proceedings  thereupon,  and  with 
respect  thereto,  as  prescribed  in  the  articles  so  made  appli- 
cable, are  subject  to  the  statutes,  remaining  unrepealed  af- 
ter this  chapter  takes  effect,  specially  applicable  to  those 
courts,  or  to  either  or  any  of  them,  prescribing  the  duties 
of  the  justices,  or  of  the  clerks  thereof,  or  regulating  the 
mode  of  transacting  business  in  an  action  brought  therein. 

§  8212.  Sections  two  thousand  nine  hundred  and  fifty- 
one  to  two  thousand  nine  hundred  and  fifty-ei^ht  of  this 
act,  both  inclusive,  apply  to  an  action,  brought  m  either  of 
those  courts ;  except  that,  where  the  action  is  brought  in  a 
district  court  of  the  city  of  New  York,  the  surety  upon  the 
defendant's  undertaking  is  liable,  in  the  case  specified  in 
section  two  thousand  nine  hundred  and  fifty-two,  to  any 
amount,  for  which  judgment  might  have  been  rendered  by 
the  district  court,  if  the  answer  and  undertaking  had  not 
been  delivered. 

§  3213.  [Am'd  1883,  1895,  amendmtrU  io  take  effect  Jcam 
ary  1,  1896.]  An  appeal  from  a  jndgment  rendered  in  a 
district  court  of  the  city  ot  New  York,  may  be  taken  to  the 
supreme  court,  in  the  cases,  and  in  the  manner,  prescribed 
in  articles  first  and  second  of  title  eight  of  chapter 
nineteenth  of  this  act.  Such  appeal  shall  be  heard  in  such 
manner  and  by  such  justice  or  justices  as  the  appellate 
division  of  the  supreme  court  in  the  first  department  shall 
direct.  The  appeUnte  court  may  reverse,  affirm  or  modify 
tiie  jndgment  appealed  from,  and  where  a  judgment  U 
reversed,  may  order  a  new  trial  in  the  district  court.  Where 
a  jndgment  is  modified,  or  where  a  new  trial  is  ordered, 
costs  shall  be  in  the  discretion  of  the  appellate  court.  An 
appeal  from  the  jndgment  rendered  in  tne  justices'  court  of 
the  city  of  Albany,  or  the  justices'  oourt  of  the  city  of  Troy, 
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may  be  taken  in  a  case  where  an  appeal  may  be  taken  to  a 
coanly  oourt,  from  a  judgment  rendered  by  a  jnstioe  of  the 
peace  as  prescribed  by  title  eight  of  that  chapter,  and  in  no 
other  case.  Such  an  appeal  must  be  taken  to  the  county 
court  of  the  county,  wherein  the  ooutt  is  located. 

J ^  82 14.  Except  as  otherwise  specially  prescribed  in  this 
e,  this  act  does  not  affect  any  statutory  provision  re- 
maining unrepealed  after  this  chapter  takes  effect,  relating 
to  the  jurisdiction  and  powers  of  either  of  those  courts ; 
the  appointment,  qualification,  tenure  of  office,  powers,  or 
duties  of  the  justices,  or  of  the  clerk,  or  any  other  officer 
thereof ;  or  the  proceedings  therein ;  except  that  a  pro- 
vision cd  this  or  any  other  statute,  whereby  a  proceeding  in 
an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is 
assimilatea,  eitiier  expressly,  or  b^  reference  to  another 
provision  of  law,  to  a  proceeding,  m  an  action  or  a  special 
proceeding  before  a  justice  of  the  peace,  is  deemed  to  refer, 
to  the  corresponding  proceeding,  as  prescribed  in  chapter' 
nineteenth  of  this  act 

ARTICLE  SECOND. 

Pbotisionb  bzolusivelt  afplicablb  to  thb  Dibtriot 
CouBTB  op  the  City  of  New- Yowl.* 

§8215.  JnriBdiction  in  civil  ao-       |  8SS0.  Docketing  Judgments;  ex* 
tione.  ecntion  uereopon. 

8216.  BemoYftl    of   certldn  ac-  9321.  Enforcement    or    certain 

tions  to  city  conrt.  judgments  in  fayor  of 

8217.  When  order  of  arrest  may  woning  women. 

be  granted.  8228.  Costs  in  action  by  working 

82I8L  Proceedings  thereupon.  woman. 

8219.  Beqniflites  of  certain  nn- 

diertakings. 

§8215.  Each  district  court  of  the  city  of  New- York  11279,  con- 

has  jurisdiction  of  the  following  civil  actions :  sol.  Act.  as 

1.  An  action,  of  wliich  a  justice  of  the  peace  has  lurisdic-  f"*®!^^  ^^ 
tion,  as  prescribed  in  sections  one  thousand  seven  hundr^  286.         ^ 
and  thirty-seven,  two  thousand  eight  hundred  and  sixty  one,  id.  \  128O,  as 
amended  by 

*  For  convenience,  the  following  references  to  proyislons  of  the  L.   1884,   c. 

Consolidation  Act  bearing  upon  practice  in  the  district  courts  of  the  286. 

dtj  of  New  York,  are  here  re-inserted  :  Id.  $$  ^^^i 

Actions  ;  where  to  be  brought,  If  Justices ;  qualiflcations  and  elec-    }^*     ^^^» 

1280-1282.  Uon,  1$  1281-1288.                             1^^* 

Appeals,  S  1438.  Marshals.  |S  1699-1711. 

Attendants,  fuel,  stationery,  etc.,  Marshars  fees.  (  1710. 

If  1480-1486.  Nonsuit,  {  1882. 

Cierkfl :  dutleaand  salary,  tf  1427-  Pleadings  and  incidents  of  trial. 

1481.  SS 1345-1856. 

Executions,  $$  1399-1409 .  Provisional  remedies.  $$  1802^1 880. 

Fees  and  costs,  |§  1416-1425.  Replevin,  SI  1881-1844. 

Guardians  ;    appointment    of,   ){  Stenographer,  {  1484. 

1206.  Summary  proceedings,  |S  1807- 

Interpreter,  { 1488.  1865. 

Judgments,  {|  1882-1886.  Summons,  {$  1297-1801. 

Jnrfidictlon,  H 1284-1288.  Service  of  process,  etc.,  {  1700. 

Jnnr ;  selection  of  trial  Jurors,  S  Transcript  of  judgments,  {§  1802- 

1084.  1898. 

Jury  trial  and  mode  of  drawing  Transcript  of  stenographer's  mine 

Jury,  H 1871-1881.  utes,  SI  1489-1440.                                                         I 
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two  thousand  eight  hundred  and  sixty-two,  two  thousand 
eight  hundred  and  sixty-three  of  this  act,  including  an 
action  against  a  domestic  corporation.  Or  against  a  foreign 
corporation  having  an  office  in  the  city  of  New-York, 
where  the  sum  claimed,  or  the  value  of  the  chattel,  or  of 
all  the  chattels  claimed,  as  stated  in  the  complaint,  does  not 
exceed  two  hundred  and  fifty  dollars;  except  that  sub- 
division third  of  section  two  thousand  eight  hundred  and 
sixty-two,  and  subdivisions  first  and  four5i  of  section  two 
thousand  eight  hundred  and  sixty-three  of  this  act  do  not 
apply  to  an  action  brought  in  either  of  those  courts. 
12  Daly,  64.  2.  An  action  to  recover  a  penalty,  given  by  the  charter 
of  the  city  of  New  York,  or  any  by-law  or  ordinance  of 
•  the  common  council  of  that  city,  or  to  recover  a  penalty 
given  by  a  statute  of  the  State  ;  where  all  the  penalties,  to 
recover  which  the  action  is  brought,  do  not  exceed  two 
hundred  and  fifty  dollars. 

8.  An  action  in  behalf  of  the  people  of  the  State,  brought 
by  the  direction  of  the  commissioners  of  public  charities 
and  correction  of  the  city  of  New  York,  or  of  an  overacer 
of  the  poor,  upon  a  bastardy  or  abandonment  bond,  in  a 
case  where  it  is  prescribed,  by  a  special  statutory  provision, 
that  such  an  action  can  be  maintained  in  a  district  court 
$  1284,  Con-  4.  An  action  upon  the  bond  of  a  marshal  of  that  city,  in 
8ol.  Act  a  case  where  it  is  prescribed,  by  a  special  statutory  provi- 
sion, that  such  an  action  can  be  maintained  in  a  district 
court 

Neither  of   those  courts   has   jurisdiction  of    any  civil 
action,  except,  as  prescribed  in  this  section, 

$  1287,  Con-  §  82 16.  [Am*d  1895,  amendment  to  take  effect  January  1, 
sol.  Act  1896.  ]  In  an  action  specified  in  subdivision  first  or  second  of 
7  Mi8c.66l.  the  last  section,  where  the  damages  claimed,  or  the  value  of 
the  chattel  or  of  all  the  chattels  claimed,  as  stated  in  the 
complaint,  exceeds  one  hundred  dollars,  the  defendant  may, 
after  issne  is  joimd,  and  before  an  adjournment  has  been 
granted  upon  bis  application,  apply  to  the  justice  of  the 
court  in  which  the  action  is  brought,  tor  an  order  removing 
the  action  into  the  city  court  of  the  city  of  New  York.  Such 
an  order  must  be  granted,  upon  the  defendant's  filing  with 
the  clerk  an  undertaking,  in  a  sum  fixed  by  the  justice,  not 
exceeding  twice  the  amount  of  the  damages  claimed,  or 
twice  the  value  of  the  chattel,  or  of  all  the  chattels  claimed, 
as  stated  in  the  complaint,  with  one  or  more  sureties,  to  the 
effect,  that  the  defendant  will  pay  to  the  plaintiff  the  am oimt 
of  any  judgment,  that  may  be  recovered  against  him  in  the 
city  court  in  the  action  so  removed.  From  the  time  of  the 
granting  of  the  order,  the  city  court  of  the  city  of  New  York 
has  cognizance  of  the  action  ;  and  the  clerk  of  the  district 
court  must  forthwith  deliver  to  the  clerk  of  said  com  t  nil  pro- 
cess pleadings,  and  other  papers  in  the  action,  and  certified 
copies  of  all  minutes,  entries,  and  orders  relating  thereto ; 
which  must  be  filed,  entered,  Or  recorded,  as  the  case  re- 
quires, in  the  latter's  office. 
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§  3217.  An  order  to  arrest  the  defendant  must  or  may  Kiaoa-isis 
be  granted,  in  an  action  brought  in  either  of  those  courts,   Conaol.Act. 
in  any  case  where  a  warrant  of  arrest  must  or  may  be  issued 
in  such  an  action,  as  prescribed  in  the  statutes  remaining 
unrepealed  after  this  chapter  takes  effect.     Such  a  warrant 
shall  not  hereafter  be  issued. 

§  8218.  An  order  of  arrest  must  direct  that  the  sum- 
mons accompanying  it  be  made  returnable,  immediately 
upon  the  arrest  of  the  defendant ;  and  it  must  specify  a 
sum,  in  which  the  defendant  may  be  let  to  bail.  Sections 
three  thousand  one  hundred  and  seventy-nine  to  three 
thousand  one  hundred  and  eighty-one,  both  inclusive,  sec- 
tion three  thousand  one  hundrea  and  eighty  two,  except 
the  last  sentence  thereof,  and  section  three  thousand  one 
hundred  and  eighty -three  of  this  act,  apply  to  an  order  of 
arrest,  granted  in  an  action  in  either  of  those  courts ;  and 
to  the  proceedings  upon,  and  relating  to,  the  execution 
thereof.  In  all  other  respects,  the  statutory  provisions  re- 
maining unrepealed  after  this  chapter  takes  effect,  which 
apply  to  and  regulate  the  application  for  a  warrant  to  ar- 
rest a  defendant,  the  granting  and  execution  thereof,  and 
the  proceedings  subsequent  thereto,  apply  to  and  regulate 
the  application  for  an  order  of  arrest,  the  granting  nnd  exe- 
cution thereof,  and  the  proceedings  subsequent  thereto. 

§  8219.  The  sum  specified  in  an  undertaking,  given  to  |  i8ig,co&. 
procure  a  warrant  of  attachment,  must  be  at  least  twice  the  boI.  Act 
amount  of  the  plaintiff's  demand,  as  stated  in  the  warrant. 
Where  such  an  undertaking,  or  an  undertaking  giten  to 
procure  an  order  of  arrest,  is  executed  by  the  plamtiff  with- 
out any  surety,  the  plaintiff  must  state,  in  the  affidavit  of 
justification  annexed  to  the  undertaking,  in  addition  to  the 
other  matters  required  by  law,  that  he  is  a  resident  of,  and 
a  householder  within,  the  city  of  New  York,  specifying  the 
street  and  (he  number,  or  other  sufficient  identification,  of 
the  building  where  he  resides. 

§  3220*     [i4m*d  1895,  amendment  to  take  effect  January  1,  24  n.  Y. 
181^6.]    Sections   three  thousand  and  seventeen  to  thred     StsiieRep. 
thousand  and  twenty-two  of  this  act,  both  inclusive,  apply  40. 

to  a  judgment  rendered  in  either  of  those  courts,rand  to  the 
proceedings  subsequent  thereto,  «nd  in  the  action  wherein 
it  was  rendered;  except  that  the  transcript,  filed  in  the 
office  of  the  county  clerk,  must  be  furnished  by  the  clerk  of 
the  district  court ;  that  a  judgment,  the  transcript  of  which 
has  been  so  filed,  is  deemed  to  be  a  judgment  of  the 
supreme  court ;  and  that  an  execution,  upon  a  judgment  so 
docketed  may  be  issued,  at  the  option  of  the  judgment- 
creditor,  either  by  the  county  clerk,  directed  to  the  sheriff, 
or  by  the  clerk  of  the  district  court,  directed  to  a  marshal. 
In  the  latter  case,  it  must  be  in  the  same  form,  and  exe- 
cuted in  the  same  manner,  as  if  the  judgment  was  not  so 
docketed. 

§  8221.  In  an  action,  brought  in  either  of  those  courts,    |«1086,140K, 
}}j  a  female,  to  recover  for  services  performed  by  her,  if  1424  con^oir 
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tbe  plaintifl  recovers  a  judgment  for  a  sum  not  exoe  ediiig 
fifty  dollars,  exclusive  of  costs,  no  property  of  the  defend- 
ant is  exempt  f  r^m  levy  and  sale,  by  virtue  of  an  execution 
against propertv,  issued  thereupon;  and,  if  such  an  execu- 
tion is  returned  wholly  or  partly  unsatisfied,  the  clerk  must, 
upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant,  for  the  sum  remain- 
ing uncollected.  A  defendant,  arrested  by  virtue  of  an 
execution  so  issued  against  his  person,  must  be  actuallj 
confined  in  the  jail,  and  is  not  entitled  to  the  liberties 
thereof ;  but  he  must  be  discharged,  after  having  been  so 
confined  fifteen  days.  After  his  discharge,  an  execution 
against  his  person  cannot  be  issued  upon  the  judgment, 
but  the  judgment  creditor  may  enforce  the  jud^ient  against 
property,  as  if  the  execution,  from  which  the  judgment 
debtor  is  discharged,  had  been  returned  without  his  neing 
taken. 

f  14S4,  Con-  §  8222.  Section  three  thousand  one  hundred  and  thirty- 
yi'^^^^o  ®°®  ^^  ^^^  *^*  applies  to  an  action  therein  specified, 
9  MiBc.  72.  i)rought  in  a  district  court  of  the  city  of  New  York ;  and 
costs  must  be  allowed  in  such  an  action,  as  prescribed  in 
that  section,  in  addition  to  the  costs  allowed  in  a  district 
court,  by  the  statutory  provisions  remaining  in  force  after 
this  chapter  takes  effect. 

ARTICLE  THIRD. 

Pbovisions  bxclustvbly  applicable  to  the  Jubticbs* 
Courts  op  Albany  and  Troy. 

S  82^  Jurisdiction   in  cItU  ac-       §  8226.  Docketing  jadgments;  <■• 
tions.  ecation  tlierenpon. 

8St4.  Id.;    npon  judgment  hj 
coQfetBion. 

m  How.  Pr.      §  8228.  The  justices'  court  of  the  city  of  Albany,  and 
1*4-  the  justices'  court  of  the  city  of  Trov,  have  Jurismction, 

each  within  the  city  where  the  court  is  located,  t>€  an  action, 
of  which  a  justice  of  the  peace  has  jurisdiction,  as  prescribed 
in  sections  one  thousand  seven  hundred  and  thirty  seven, 
two  thousand  eight  hundred  and  sixty-one,  two  thousand 
eight  hundred  and  sixty-two,  and  two  thousand  eight  hun- 
dred and  sixty-three  of  this  act ;  and  also  of  an  acticm  to 
recover  a  penalty,  given  by  the  charter,  or  a  by-law  or  an 
ordinance  of  the  common  council  of  that  city,  where  the 
plaintiff  demands  judgment  for  a  sum,  not  exceeding  two 
hundred  dollars.  Neither  of  those  courts  has  jurisdiction 
of  any  other  civil  action  ;  but  this  section  does  not  affect 
the  jurisdiction  conferred,  by  the  statutory  provisions  re- 
maining in  force  after  this  chapter  takes  effect,  upon  either 
of  those  courts,  in  a  special  proceeding. 

§  3224.  The  jurisdiction  of  each  of  tliose  courts  extends 
also  to  the  taking  and  entry  of  a  judgment,  upon  the  coa- 
fession  of  a  defendant,  as  presented  in  title  sixth  of 
chapter  nineteenth  of  this  act,  where  the  sum  COofesBed 
does  not  exceed  five  hundred  dollars. 
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§  3825.  The  provisions  of  sectioDS  three  thousand  and 
seventeen  to  three  thousand  and  twenty-two  of  this  acL  ^ 

both  inclusive,  apply  to  a  judgment  rendered  in  either  of 
those  courts,  and  to  the  proceedings  subsequent  thereto,  ^  p  ^  7 
and  in  the  action  wherein  the  judgment  was  rendered ;  ex- 
cept that  the  transcript,  filed  in  the  clerk's  office  of  the 
county  wherein  the  court  is  located,  must  be  furnished  by 
the  clerk  of  the  court,  in  which  the  judgment  was  ren- 
dered. 

TITLE  V. 

T?ie  municipal  court  of  the  city  of  Bochester, 

S  8SS6.  ProTieions  of  chnpter  19       §  3227.  Jurisdiction    in    actions 
generally  applicable  to  upon  contract, 

the  court  and  judges. 

§  8£86.  The  provisions  of  chapter  nineteenth  of  this 
act,  excluding  titles  tenth  and  eleventh  thereof,  apply  to  the 
municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof ;  except  so  far  as  they  are  inconsistent  with  the 
next  section,  or  with  any  other  special  provision  of  statute, 
remaining  unrepealed  after  this  chapter  takes  effect.  For 
the  purpose  of  applying  the  same,  the  court  is  deemed  a 
justice's  court ;  each  judge  thereof  is  deemed  a  justice  of 
the  peace  ;  and  the  city  of  Rochester  is  deemed  a  town  of 
Monroe  county. 

§  8827.  [ArrCd  1881.]  Themunicipal  courtof  the  city  of 
Rochester  has  jurisdiction  of  an  action  to  recover  damages 
upon  or  for  a  breach  of  contract,  express  or  implied,  other 
than  a  promise  to  marry,  when  the  sum  claimed  does  not 
exceed  five  hundred  dollars. 


CHAPTEEXXI. 

COSTS  AND  FEES. 
TITLE      L— Awarding  and  enforcing  payment  of 

COSTS- 

TITLE    II.— Fixing  the  amount  of  costs. 
TITLE  III. — Security  for  costs. 
TITLE  IV. — General  provisions  relating  to  fees. 
TITLE    v.— Sums  allowed  as  fees. 

TITLE  I. 
Awarding  and  enforcing  payment  of  eoits, 

Articije  1.  General  regulations  respecting  the  awarding  of  costs. 

9.  R^nlations  respecting  the  awarding  of  costs  in  paitico- 

lar  cases. 
9.  Miscellaneous  proTieioM. 
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COSTS. 


g§  8228,  3229 


ARTICLE  FIRST. 
Geiyeral  Regulations  respecting  the  awarding  of 

COSTS. 

S  8328.  When  plaintiff  entitled  to 
costs  of  conree. 

When  defendant  entitled 
to  costs  of  course.  Rule 
as  to  two  or  more  de- 
fendants. 

When  costs  are  discre- 
tionary. 

Costs,  where  several  ac- 
tions are  brought  on 
same  instmmenC  etc. 

Interlocutory  costs  upon 
issue  of  law. 

Id.  :  how  collected. 


3229. 


8280. 
8281. 


8232. 


8283. 


§  8234.  Costs, !  where  there  are 
several  issues  of  fact 

^85  Id.;  after  discontinuance 
upon  answer  of  title. 

8236.  Costs  of  a  motion. 

3237.  The  foregoing  sections 
limited. 

3288.  Costs  upon  appeal  from 
final  judgment. 

8289.  Id. ;  upon  ap[>eal  from  in- 
terlocutory judgment  or 
order. 

8240.  Id. ;  in  a  special  proceed- 
ing. 


35  Hun,  279. 
92N.Y.359. 
80  Hun,  306. 
3  How.  Pr. 

N.  S.  184. 


85  Hun,  182: 

91N.Y.  600. 

25N.  Y. 

State  Rep. 

851. 

58  N.  Y. 
Super.  Ct. 


91  N.Y.  600. 
13  Abb.  N. 
C.  80. 
2N.  Y. 
Supp.  785. 


§  3288.  The  plaintiff  is  entitled  to  costs,  of  course,  upon 
the  rendering  of  a  final  judgment  in  his  favor,  in  either  of 
the  following  actions : 

8  N.  Y.Supp.  8*);  HON.  T.  558;  15  Civ.  Pro.  168;  112  N.T.  384;M 
N.  Y.  State  Kcp  545. 128  N.Y.  171.   136N.Y.268. 

1.  An  action,  triable  by  a  jury,  to  recover  real  property, 
or  an  interest  in  real  property  ;  or  in  which  a  claim  of  title 
to  real  property  arises  upon  the  pleadings,  or  is  certified  to 
have  come  in  question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels,  recovered  by  the  pUuntiff,  as 

(J.  &  s.)  128.  fixed,  together  with  the  damages,  if  any,  awarded  to  him, 
is  less  than  fifty  dollars,  the  amount  of  his  costs  cannot  ex- 
ceed the  amount  of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth, 
or  fifth  of  section  two  thousand  eight  hundred  and  sixty- 
three  of  this  act.  But  if,  in  an  action  to  recover  damages 
for  an  assault,  battery,  false  imprisonment,  libel,  slander, 
criminal  conversation,  seduction,  or  malicious  prosecution, 
the  plaintiff  recovers  less  than  fifty  dollars  damages,  the 
amount  of  his  costs  cannot  exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the 
/)y-^\  r  foregoing  subdivisions  of  this  section,  in  which  the  com- 
^^  ^  ^'\'^''  plaint  demands  judgment  for  a  sum  of  money  only.    But 

the  plaintiff  is  not  entitled  to  costs,  imder  this  subdivisioD, 
unless  he  recovers  the  sum  of  fifty  dollars  or  more. 

85  N.Y.  523.       §  8229.  The  defendant  is  entitled  to  costs,  of  course, 

80  Hun,  M5.   upon  the  rendering  of  final  judgment,  in  an  action  specified 

in  the  last  section,  unless  the  plaintiff  is  entitled  to  costs, 

as  therein  prescribed.    But  where,  in  such  an  action  against 

two  or  more  defendants,  the  plaintiff  is  entitled  to  costs 

against  one  or  more,  but  not  against  all  of  them,  none  of 

the  defendants  are  entitled  to  costs,  of  course.    In  that 

case,  costs  may  be  awarded,  in  the  discretion  of  the  court, 

\  ^     •  cu  c^«.  *^  *^y  defendant,  against  whom  the  plaintiff  is  not  entitled 

\}6t^j^<sun^^  costs,  where  he  did  not  unite  in  an  answer,  and  was  not 

\%  ^v^     ,      united  in  interest,  with  a  defendant,  against  whom  tt)9 

n«#C/^.V**^  lAmQtin  is  entitled  to  costs, 


12  Abb. 
0.838. 


N. 


9  Civ.  Pro. 
137. 

44  Hun,  491. 
14  Civ.  Pro. 
204. 

25  N.Y. 
State  Bep. 

128  N.Y.  171. 


§  8280.  Except  as  prescribed  in  the  last  two  sections,  49  N.  T. 

the  court  may,  in  its  discretion,  award  costs  to  any  party,  ?J*^y  .  ^L 

TiX>on  the  rendering  of  a  final  judgment.  6  Civ.  Pro. 

80  Week.  Dig.  377 ;  103  N.  Y.  374 ;  8  How.  Pr.  N.  8. 184.  «»,  3S8. 

§  8281  •     [Am*d  18%,  amendment  to  iakt  effect  January  1,  «4Hni),  I8r> 
18U6.]     Where  two  or  more  actions  are  brought,  in  a  cise  H  Abb.  N. 
specified  in  secti  n  fonr  hundred  and  fifty -four  of  this  act,  3  qq^'  p^ 
or  otherwise  for  the  same  cause  of  action,  against  persons  x.  S.  (L4. 
who  might  have  been  joined  as  defendants,  m  one  action^ 
costs,  other  than  disbursements,  can  not  be  recovered,  upon     - 
the  final  judgment,    by  the  plaintiff  in  more  than  one 
action,  which  shall  be  at  his  election.     But  this  prohibition 
does  not  apply  to  a  case  where  the  plaintiff  joins  as  defen- 
dants, in  each  action  brought,  all  the  persons  liable,  not 
previously  sued,   who  can  with  reasonable  diligence,  be 
found  within  the  state  ;  or,  if  the  action  is  brought  in  the 
city  court  of  the  city  of  New  York,  or  a  county  court,  within 
the  city  or  county,  as  the  case  may  be,  where  the  court  is 
located. 

§  8832.  Where  an  issue  of  law  and  an  issue  of  fact  are  31  Abb.  v.  0. 
loined,  between  the  san'ie  parties  10  the  same  action,  and  the   |^:  "^^  ^^^» 
issue  of  fact  remains  undisposed  of,  when  an  interlocotoiy      * 
judgment  is  rendered  upon  the  issue  of  law  ;  the  inter* 
locutory  Judgment  may,  in  the  discretion  of  the  court,  deny 
costs  to  either  party,  or  award  costs  to  the  prevailing  party ^ 
either  absolutely,  or  to  abide  the  event  of  the  trial  of  the 
issue  of  fact. 

§  8888.  Section  seven  hundred  and  seventy-nine  of  this 
act  applies  to  interlocutory  costs,  awarded  as  prescribed  in 
the  last  section,  as  if  they  were  costs  of  a  motion. 

§  8834.  In  antaction  specified  in  section  three  thousand  ao  Hnn,  234. 

two  hundred  and  ^twenty  eight  of   this  act,  wherein  the  asw.  60. 

complaint  sets  forth  separately  two  or  more  causes  of  ac-  2 1^- 1|^ 

tion,  upon  which  Issues  of  fact  are  joined,  if  the  plaintiff  43  id*  kjo! 

recovers  upon  one  or  more  of  the  issues,  and  the  defendant  «  Abb.  N. 

upon  the  other  or  others,  each  party  is  entitled  to  costs  ^  ^-  ^ 

against  the  adverse  party,  unless  ft  is  certified  that  the  sub-  gtaie  Rep. 

stantial  cause  of  action  was  the  same  upon  each  issue  ;  in  545.' 

which  case,  the  plaintiff  only  is  entitled  to  costs.     Costs,  to  |J  ^o .  J"^' 

which  a  i)arty  is  so  entitled,  must  be  included  in  the  final  usn.y.ito. 

judgment,  by  adding  them  to,  or  offsetting  them  against,  135  id.  ies. ' 
the  sum  awarded  to  the  prevailing  party  ;  or  otherwise, 
as  the  case  requires.  But  this  section  does  not  entitle  a 
plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth 
of  section  three  thousand  two  hundred  and  twenty  eight  of 
this  act,  where  he  is  not  entitled  to  costs,  as  prescri&d  in 
that  subdivision. 

§  8885.  Where  an  action,  brought  before  a  justice  of  28  Hun,  19. 
the  peace,  or  in  a  district  court  of  the  city  of  New  York,   ®  w.  sot. 
or  a  justices'  court  of  a  city,  has  been  discontinued,  as  334.  ^'  ^^ 

grescribed  by  law,  upon  the  delivery  of  an  answer,  show- 
ig  that  title  to  real  property  will  come  in  question ;  and 
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a  new  action,  for  the  same  cause,  has  been  commenced 
in  the  proper  court ;  the  party,  in  whose  favor  final  judg- 
ment is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  Judgment  i^  rendered  therein,  in 
favor  of  the  defendant,  upon  trial  of  an  issue  of  fact  the 
plaintiff  is  entitled  to  costs,  unless  it  is  certified,  that  the 
tide  to  real  property  came  in  question  on  the  trial. 

8  Kiac.  244.  §  8286.  Costs,  upon  a  motion  in  an  action,  where  the 
costs  thereof  are  not  specially  regulated  in  this  act,  or  upon 
a  reference  made  pursuant  to  sections  six  hundred  and 
twenty-three,  six  hundred  and  twenty -four,  eight  hundred 
and  twenty-seven,  or  one  thousand  and  fifteen  of  this  act, 
may  be  awarded,  either  absolutely  or  to  abide  the  event  of 
the  action,  or  of  the  reference,  to  any  party  in  the  discre- 
tion of  the  court  or  judge. 

§  8237.  The  foregoing  sections  of  this  article  do  not 
affect  the  recovery  of  costs  upon  an  appeal. 

126  N.Y.  668.      §  8238.  Upou  an  appeal  from  the  final  judgment  in  an 
6  Misc.  367.    action,  the  recovery  of  costs  is  regulated  as  follows : 

1.  In  an  action  specified  in  section  three  thousand  two 
hundred  and  twenty-eight  of  this  act,  the  respondent  is 
entitled  to  costs  upon  the  afilrmance,  and  the  appellant 
upon  the  reversal,  of  the  judgment  appealed  from  ;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discre- 
tion of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judg- 
ment appealed  from  is  affirmed  in  part,  and  reversed  in 
part,  costs  may  be  awarded  in  like  manner,  in  the  discretioQ 
of  the  court. 

8  CiT.  Pro.       §  3239.  Upon  an  appeal  from  an  interlocutory  judg- 
808.  ment  or  an  order,  in  an  action,  costs  are  in  the  discretion  of 

46  Huii,444.   ^^  court,  and  may  be  awarded  absolutely,  or  to  abide  the 
event,  except  as  follows  : 

1.  Where  the  appeal  is  taken  from  an  order,  granting  ex 
refusing  a  new  trid,  and  the  decision  upon  the  appeal  re- 
fuses a  new  trial,  the  respondent  is  entitled,  of  course,  to 
the  costs  of  the  appeal. 

2.  Wh<Te  an  appeal  is  taken  from  an  order,  refusing  a 
new  trial,  and  an  appeal  is  also  taken  from  the  judgment 
rendered  upon  the  trial,  neither  party  is  entitled  to  the  costs 
of  the  appeal  from  the  order. 

80  Hun,  459.  §  3240.  [Am'd  1881.]  Costs  in  a  special  proceeding,  in- 

Id.  698.'  stituted  in  a  court  of  record,  or  upon  an  appeal  in  a  special 

40  N^Y^*^'  pr^>ceeding,  taken  to  a  court  of  record,  where  the  costs 

Super,  ct.  thereof   are  not  specially  regulated  in  this  act,  may  be 

<J.&s,)487.  awarded  to  any  party,  in  the  discretion  of  the  court,  at  the 

w  How.  i*r.  rates  allowed  for  similar  services,  in  an  action  brought  in  the 

18  Abb.  N.  same  court,  or  an  appeal  from  a  judgment  taken  to  the 

c.  871.       '  same  court,  and  in  like  manner. 
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ARTICLE  SECOND. 
RifienuLTioHs  itssPECTENa  THB  AwABDn^a  ov  Costs  in  ) 

FABTICULAB  CaBES. 

S  8241.  OoBtfl  against  the  Stote ;  $  8244.  Costs,  against  a   school 

how  mdd.  officer. 

8842.  Ckwtswnereactionbroaght  8245.  Id.;  against  a  municipal 

by  people,  on  relation  of  corporation, 

private  person.  8248.  Id.;  by  or  against  an  ex- 

8848.  Id. ;  for  the  benefit  of  a  ecntor,  etc. 

county,  etc.  8247.  Costs  in  case  of  transfer, 

etc.,  of  cause  of  action. 

§  884 1.  Where  costs  are  awarded  against  the  people  of  76  Hun,  lis. 
the  State,  in  an  action  or  a  special  proceeding  brought,  by 
a  public  officer,  pursuant  to  any  provision  of  law,  and  the 
proceedings  have  not  been  stayed,  by  appeal  or  otherwise ; 
the  comptroller  must  draw  his  warrant  upon  the  treasurer, 
for  the  payment  of  the  costs,  out  of  any  money  in  the 
treasury,  appropriated  for  that  purpose,  upon  the  produc- 
tion to  him  of  an  exemplified  copy  of  the  Judgment,  or 
order  awarding  the  costs,  and,  where  the  amount  is  not 
fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  ^ 

either  case,  with  a  certificate  of  the  Attorney-General,  to 
the  effect  that  the  action  or  special  proceeding  was  brought 
pursuant  to  law.  The  fees  of  the  clerk,  for  the  exempli- 
ned  copy,  must  be  certified  thereupon  by  him,  and  induaed 
hi  the  warrant. 

g  8848.  Where  an  action  is  brought,  in  the  name  of  the 
people  of  the  State,  upon  the  relation  of  a  private  corpora* 
tion  or  individual,  as  prescribed  in  section  one  thousand  ' 

nine  hundred  and  eighty-six  of  this  act,  a  Judgment, 
awarding  costs  to  the  defendant,  must  award  them,  against 
the  relator,  in  the  first  ihstance ;  and  against  the  people, 
only  in  case  an  execution,  issued  thereupon  against  the 
property  of  the  relator,  is  returned  unsatisfied. 

§  8848.  In  an  action  or  a  special  proceeding,  brought  in  hsk.y.ii? 
the  name  of  the  people  of  the  State,  to  recover  mon^  or  76  Hnn.  115. 
property,  or  to  establish  a  tight  or  claim,  for  the  benent  of 
a  county,  city,  town,  or  village,  costs  shall  not  be  awarded 
against  the  people ;  but,  where  they  are  awarded  to  the 
defendant,  they  must  be  awarded  a^inst  a  body  for  whose 
benefit  the  action  or  special  proceeding  was  brought. 

§  8844.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an 
action  against  a  school  officer,  or  a  supervisor,  on  account  of 
an  act  performed  by  him,  by  virtue  of,  or  under  color 
of  his  office ;  or  on  account  of  a  refusal  or  an  omission  to 
perform  a  duty  enjoined  upon  him  by  law ;  where  his  act, 
refusal,  or  omission  might  have  been  the  subject  of  an  ap- 
peal to  the  State  superintendent  of  public  instruction,  and 
where  it  is  certified  that  it  appear^,  upon  the  trial,  that 
the  defendant  acted  in  good  faith.  But  this  section  does 
not  apply  to  an  action  for  a  penalty ;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superin- 
tendent. 
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n  fioMac.  §  8246.  Costs  eannot  be  awarded  to  the  plaintiff,  in  sq 
40  M  ]5b!  <^tion  against  a  municipal  corporation,  in  which  the  com- 
4*2  Id.  173.  plaint  demands  a  judgment  for  a  sum  of  money  oidf; 
46  Id.  806.  unless  the  claim,  upon  which  the  action  is  founded,  was, 
lol  M^7**  before  the  commencement  of  the  action,  presented  for  pay- 
ment to  the  chief  fiscal  officer  of  the  corporation. 

29  Hnn,  14.        §  3246.  In  an  action,  brought  by  or  against  an  execute 

W- 589.  or  administrator,  in  his  representative  capacity,  or  the 

fitaper     ct    ^'*ist6®  ®f  *^  express  trust,  or  a  person  expressly  authorized 

(J.&  8.)48&   by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded,  as 

Id.  6d^         in  an  action  by  or  against  a  person,  prosecuting  or  defend- 

*itate  Rep    ^"^  ^^  ^"®  ^^^  rigbt,  except  as  otherwise  prescribed  in 

959^   sections  one  thousand  eight  hundred  and  thirty-five  and 

Id.  966.  one  thousand  eight  hundred  and  thirty-six  of   this  act ; 

but  they  are  exclusively  chargeable  upon,  and  collectible 

from  the  estate,  fund,  or  person  represented,  unless  the 

court  directs  them  to  be  paid,  by  the  party  personally,  for 

mismanagement  or  bad  faith  in  the  prosecution  or  defence 

of  the  action. 

iCityCt  §8847.  Where  an  action  is  brought,  In  the  name  of 

^|^<    _.        another,  by  a  transferee  of  the  cause  of  action,  or  by  aav 
Super,  ct.     Other  person,  who  is  b^iefioiaily  interested  therem;or 
(J.  &  s.)  51.    where,  after  the  commencement  of  sat  action,  the  cause  of 
06  id'^sfio^'   ^^^^^^^  beooraes>  by  transfer  or  otherwise,  the  property  of  a 
S  n!^*      person,  not  a  party  to  the  action  ;  the  transferee,  or  other 
Super.    Ct.  pecson  so  interested,  Is  liable  for  costs,  in  the  like  cases, 
(J^s.)i78.   and  to  the  same  extent,  as  if  he  was  the  plaintiff  ;and. 
State  Bep.   l^bere  costs  are  awarded :  against  the  plaintiff,  the  court 
106*.  mi^y,  by  order,  direct  the  person  so  liable  to  pay  them. 
139  N.T.482.  Except  in  a  case,  where  he  could  not  have  been  lawfully 
directed  to  pay  costs,  personally,  if  he  had  been  a  party, 
as  prescribed  in  the  last  section,  his  disobedience  to  the 
order  is  a  contempt  of  court.    But  this  section  does  not 
apply  to  a -case,  where  the  person  so  beneficially  interested, 
is  the  attorney  or  counsel  for  the  plaintiff,  if  his  only  bene- 
ficial interest  consists  of  a  right  to  a  portion  of  the  sum  or 
property  recovered,  as  compensation  for  his  services  in  the 
action. 

ARTICLE  THIRD. 
MracBLLANBoirs  Provisions. 

t  Sa4S.  Certificate  entitling  parly       $  S250.  This  title  not  to  affoeC 
to    costs  or  increased  special    provisioai   «l 

CQfltf .  law. 

SS49.  Costs  against  infant  plain- 
tiff ,  collectible  of  guard* 
Ian  ad  litem. 

78  Han.  593.      g  3848.  Where,  upon  the  trial  of  an  action,  the  title  to 
real  property  comes  in   question,  or  any  fact  appears, 
whereby  either  party  becomes  entitled  to  costs,  or  to  the 
increased  costs  specified  in  section  three  thousand  two  hun- 
I  dred  and  fifty-eight  of  this  act,  the  judge  presiding  at  the 

trial,  or  the  referee,  must,  upon  the  application  of  the  party 


§§  8249-8251       AMOUNT  OF  COSTS. 


461 


to  be  benefited  thereby,  either  before  or  after  the  verdict, 
report,  or  decision  is  rendered,  make  a  certificate,  stating 
the  fact.  Such  a  certificate  is  the  only  competent  evidence, 
aa  to  the  matter,  before  the  taxing  officer. 

§  3849.  Where  costs  are  awarded  against  an  infant 
plaintiff,  they  may  be  collected,  by  execution  or  otherwise, 
froni  his  guardian  ad  litem,  in  like  mannner  as  if  the  latter 
was  the  plaintiff. 

§  3250.  This  title  does  not  affect  any  provision  con- 
tained elsewhere  in  this  act,  or  in  any  other  statute,  remain- 
ing  unrepealed  after  this  chapter  takes  effect ;  whereby  the 
award  of  costs  is  specially  regulated,  in  a  particular  case, 
otherwise  than  as  prescribed  in  this  title. 


TITLE  IL 
Fixing  ihe  amount  of  costs. 


AxticLM  1.  Sums  allowe<l  as  costs 
2.  Taxation  of  costs. 


disbursementi. 


ARTICLE  FIRST. 
Bums  AiiLOWED  as  Costs  ;  Disbubsbments, 


I  8251.    Amount  of  costs  gener- 
ally. 
Additional  allowance  to 
plaintiff  in  foreclosure, 

Jtartition.  etc. 
ditional  allowance  to 
either  party  in  dl£Scult 
cases,  etc. 
Allowances  under  the  fore- 
going sections  limited. 
Costs  upon  adloumment 
of  trial 


8263. 


835i. 
8255. 


8266.  BisbuTsements  to  be  in* 

eluded  in  bill  of  costs. 
8257.  Increased  damages  not  to 

carry  increat>ed  costs. 
3258.  When  defendant  entitled 

to  increased  costa 
8260.  Increased    disbursements 

not  allowed. 
8260.  Costs  upon  a  settlement. 
8^1.  This  article  not  to  affect 

special   pro vif  ions    of 

law. 


§  3251.  [Am'd  1895,  amM^drMniio  take  effect  January  1,  ^f^^P^ 
1806  ]  Costs  awarded  to  a  party  to  an  action,  must  be  at  qq  Bxm.  Pr. 
the  following  rates  :  <V^wi. ,  \  i  q  ^  490. 

>  26  Hnn,  502. 

1.  To  the  plaintiflE:  For  all  proceedings,  before  notice  of  55^^^*  ^' 
trial,  in  an  action  specified  in  section  Ljux  hundred  and  ^jjun, 551. 
twenty  of  this  act,  fifteen  dollars;  in  every  other  action,  s  How.  PrI 
twenty-five  dollars.  For  each  additional  d(  lendant  served  N.  S.  169. 
with  the  summons,  not  exceeding  ten,  two  d  llnrs;  and  for  *g^* ^Ben- 
each  necessary  defendant  in  excess  of  that  number,  served  ®  j^ 
with  summons,  one  dollar.  For  procuring  the  appoint-  116N.Y.416, 
ment  of  a  guardian  or  guardians  ad  litem,  for  one  or  more  86  N.  Y. 
infant  defendants,  ten  dollars.  For  procuring  an  injunc-  s»^«®g 
tion  order  ;  or,  in  the  city  court  of  the  city  of  New  York,  an  issN.r.  268. 
order  of  arrest,  ten  dollars.                                                            JJJ  M.,  201. 

638. 

2.  To  the  defendant :  For  all  proceedings  before  notice 
of  trial  except  as  otherwise  prescribed  in  this  article,  ten 
dollars. 
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Di^2l9*  ^*  '^^  either  party  :    For  all  proceedings,  after  notice  of 

6n%ow.'  Pr.  ifi&l*  &i^d  before  trial,  except  as  otherwise  prescribed  in  this 
482.  article,  fifteen  dollars.     For  taking  the  deposition  of  a  wit- 

8  Ci^ .  Pro.   ness  or  of  a  party,  as  prescribed  in  section  eight  hundred  and 
S  Abb  N  c    seventy,  section  eight  hundred  and  seventy- one,  or  section 
461.        .'      eight  hundred  and  ninety-three  of  this  act,    ten   dollars. 
t-i  i6 -y^   V  o  V     ^^^  drawing  interrogatories,  to  be  annexed  to  a  commissioii 
'  or  to  letters  rogatory,  issued  as  prescribed  in  sections  eight 

hundred  and  eighty-eight,  nine  hundred  and  twelve  nine 
hundred  and  thirteen  and  three  thousand  one  hundred  and 
seventy -one  of  this  act,   ten  dollars.    For  the  trial  of  an 
issue  of  law,  twenty  dollars.     For  the  trial  of  an  issue  of 
fact,  thirty  dollars ;  and  where  the  trial  necessarily  occu- 
pies more  than  two  days,  ten  dollars  in  addition  tnereto. 
For  making  and  serving  a  case,  twenty  dollars  ;  and  where 
the  case  necessarily  contains  more  than  fifty  folios,  ten 
dollars  in  addition  thereto.      For   making    and    serving 
amendments  to  a  case,  twenty  dollars.     Upon  a  motion  for 
a  new  trial  upon  a  case,  or  an  application  for  judgment  upon 
a  specinl  verdict,  the  sime  sums  as  upon  an  appeal,  as  pre- 
scribed in  subdivision  fourth  of  this  section.     Upon  any 
other  motion,  or  upon  a  reference  specified  in  section  three 
thousand  two  hundred  and  thirty-six  of  this  act,  to  each 
party  to  whom  costs  are  awarded,  a  sum'fixedjby  the  court  or 
J  udge,  not  exceeding  ten  dollars  besides  necessary  disburse- 
ments for  printing  and  referee's  fees.     Where  a  new  trial  is 
had.  pursuant  to  an  order  granting  the  same,  for  all  pro- 
ceedings after  the  grant  of,  and  before  the  new  trial,  twenty- 
five  dollars.     For  one  term  of  the  city  court  of  the  city  of 
New  York,  at  which  the  cause  is  necessarily  on  the  calendar, 
and  for  each  trial  term  or  special  term,  of  the  supreme 
court,  or  a  county  court,  not  exceeding  five,  at  which  the 
cause  is  necessarily  on  the  calendar,  excluding  the  term  at 
which  it  is  tried,  or  otherwise  finally  disposed  of,  ten 
dollars. 


§  1276,  Con-     ^  To  either  party,  upon  an  appeal  to  the  supreme  court, from 
8ol.  Act.         an  inferior  court;  or  upon  an  appeal  to  the  appellate  division 
148^°^*  ^*  ^^  ^^®  supreme  court  or  to  the  general  term  of  the  city  court 
31  Hun,  426.   ^^  ^^®   ^'^^y  ^^  "^^"^  York,  taken  from  an  interlocutory  or 
64  N.Y.'snp-  final  judgment,  or  from  an  order  granting  or  refusing  anew 
er.  Gt.  (J.&  trial,  rendered  or  made  in  the  same  court,  or  at  a  trial  tenn 
47^Hun  456    ^^  *^®  Supreme  court ;  or  upon  an  application  to  ttie  appel- 
si  N.  y!         late  division  of  the  supreme  court  for  a  new  trial,  or  for 
State  Bep.  judgment  upon  a  verdict,  rendered  subject  to  the  opinion 
'^^-   of    the    court    or  where  exceptions   are    ordered   to  be 
heard,  in  the  first  instance,  at  a  term  of  the  appellate  divis- 
ion  of   the   supreme  court.      Befpre  argument^   twenty 
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dollars.  For  argument,  forty  dollars.  For  one  general 
term  of  the  city  court  of  the  city  of  New  York,  at  which  the 
cause  is  necessarily  on  the  calendar  ;  and  for  each  term  of 
the  appellate  division,  not  exceeding  five  of  the  supreme 
court  at  which  the  cause  is  necessarily  on  the  calendar,  ex- 
cluding the  term  at  which  it  is  argued,  or  otherwise  finally 
disposed  of,  ten  dollars. 

5.  To  either  party  upon  an  appeal  to  the  court  of  appeals. 
— Before  argument,  tnirty  dollars.  For  argument,  sixty 
dollars.  For  each  term,  not  exceeding  ten,  at  which  the 
cause  is  on  the  calendar,  excluding  the  term  at  which  it  is 
argued,  or  otherwise  finally  disposed  of,  ten  dollars.  Where 
a  judgment  is  affirmed  by  the  conrt  of  appeals,  the  court 
may,  in  its  discretion,  also  award  damages,  by  way  of  costs, 
for  the  delay,  not  exceeding  ten  per  centum  upon  the 
amount  of  the  judgment;  or  where  it  was  rendered  upon  an 
appeal,  upon  the  amount  of  the  original  judgment. 

^  8258«  Where  the  action  is  brought  to  foreclose  a  1^*^^^  ' 
mortgage  upon  real  property ;  or  for  the  partition  of  real  • 

property ;  or  to  procure  an  adjudication  upon  a  will  or  other 
mstrument  in  writing ;  or  to  compel  the  determination  of  a 
claim  to  real  property ;  or  where,  in  any  action,  a  warrant 
of  attachment  ^against  property  has  been  issued ;  the  plain- 
tiff, if  a  final  Judgment  is  rendered  in  his  favor,  and  he  re- 
covers costs,  is  entitled  to  recover,  in  addition  to  the  costs 
prescribed  in  the  last  section,  the  following  percentages,  to 
be  estimated  upon  the  amount  found  to  be  due  upon  the 
mortgage ;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or 
the  claim  to  which  is  determined ;  or  the  value  of  the  prop- 
erty attached,  not  exceeding  the  sum  recovered,  or  claimed  ; 
as  the  case  may  be : 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per 
centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred 
dollars,  five  per  centum* 

Upon  an  additional  sum,  not  exceeding  one  thousand 
dollars,  two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the 
plaintiff  is  entitled  to  a  percentage  upon  the  amoimt  paid  or 
secured  upon  the  settlement,  at  one  half  of  those  rates.  In 
an  action  to  foreclose  a  mortgage  upon  real  property,  where 
a^rt  of  the  mortgage  debt  is  not  due,  if  the  final  judgment 
directs  the  sale  of  the  whole  property,  as  prescribed  in  sec- 
tion one  thousand  six  hundred  and  thirty-seven  of  this  act, 
the  percentages,  specified  in  this  section,  must  be  computed 
upon  the  whole  sum,  unpaid  upon  the  mortgage.  But  If  it 
^ects  the  sale  gt  a  part  only,  as  prescribed  in  aectlon  one 


r 


454 


AMOUNT  OF  COSTS.        §§  325&-^256 


4  Month.  L. 
Bui.  8. 

80  Hun,  466. 

81  Id.  10. 
Id.  884. 
16   Week. 
Dig.  480. 
14  Abb.  N. 

IJ  if.f.  C.  496. 
>:«  ^      80  Han,  566. 
"^  85N.Y. 

State  Rep. 
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thousand  six  hundred  and  thirty -six  of  this  act,  they  must 
be  Qomputed  upon  the  sum  actually  due ;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remain- 
der, or  a  part  thereof,  the  i>ercentages  must  be  computed 
upon  the  amount  then  due  :  but  the  aggregate  of  the  per- 
centages shall  not  exceed  the  sum,  which  would  have  l^en 
allowed,  if  the  entire  sum  secured  by  the  mortgage  had  been 
due,  when  final  judgment  was  rendered. 

g  8853.  In  an  action,  brought  to  foreclose  a  mortgage 
upon  real  property ;  or  for  the  partition  of  real  property ; 
or  in  a  difficult  and  extraordinary  case,  where  a  defence 
has  been  interposed,  in  any  action ;  the  court  may  also,  in 
its  discretion,  award  to  any  party  a  further  sum,  as  follows : 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due  or  claimed 
to  be  due  upon  the  mortgage,  nor  the  aggregate  sum  of  two 
hundred  dollars.   ^  \<  a  "t  *• 

61  How.  Pr.  306.  128  N.  Y.  129.  ^  138  Id.  239.   138  Id.  365. 

108N.T.287.  2.  In  any  other  case,  specified  in  this  section,  a  sum  not 
exceeding  five  per  centum  upon  the  sum  recovered,  or 
claimed,  or  the  value  of  the  subject-matter  involved. 

§  3864.  But  all  the  sums  awarded  to  the  plaintiff,  as 
prescribed  in  section  three  thousand  two  hundred  a!id  fifty- 
two  of  this  act,  or  to  a  party  or  two  or  more  parties  on  the 
same  side,  as  prescribed  in  the  last  sentence  of  section  three 
thousand  two  hundred  and  fifty-one  of  this  act,  and  in  sub- 
division second  ot  the  last  section,  cannot  exceed,  in  the 
aggregate,  two  thousand  dollars. 

§  3255.  [^m'd  1895,  ammdmmi  io  take  effect  January  1, 
1896.J  Where  an  application  is  made  to  a  oonrt  or  a  referee 
to  adjourn  a  trial  the  payment  to  the  adverse  party  of  a  sun 
not  exceeding  ten  dollars  or  in  the  city  court  of  the  city  of 
New  York  a  sum  not  exceeding  five  doUai  s,  besides  the  f*^  a 
of  his  witnesses  and  other  taxable  disbnrsements  alreadj 
made  or  incurred,  which  are  rendered  ineffectual  by  the  ad- 
jo  arnment  may  be  required  as  a  condition  of  granting  the 
adjournment. 

§  325lu  [Am'd  1892,  1895,  amendmefU  to  take  efftet  Sep- 
tember 1,  1895.]  A  party  to  whom  costs  are  awarded  in  an 
action  is  entitled  to  include  in  his  bill  of  costs  his  necessary 
disbursements  as  follows:  The  legal  fees  of  witnesses  and 
of  referees  and  other  officers;  the  reasonable  compensation 
of  cotnmissioners  taking  depositions;  the  legal  feesforpnbU- 
cation  where  publication  is  directed  pursuant  to  law;  the 
legal  fees  paid  for  a  certified  copy  of  a  deposition,  or  other 
paper,  recorded  or  filed  in  any  public  office,  necessarily  oaad 
or  obtained  for  use  on  the  trial;  copies  of  opiniovts  and 
charges  of  judges;  the  reasonable  expenses  of  printing  the 
papers  for  a  hearing,  when  required  by  a  rule  of  the  court; 
prospective  charges  for  the  expenses  of  entering  and  docket- 
ing  the  judgment;  and  the  sheriff's  fees  for  rtceivinff  and 
returning  one  execution  thereon,  including  the  seardi  for 
property,  and  such  other  reasonable  and  necessary  expensei 
as  are  taxable,  according  to  the  oouzse  and  pxacUoe  of  the 
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conrt,  or  by  express  proTision  of  law.  Searches  affecting 
property  situate  in  any  county  in  which  the  office  of  county 
clerk  or  register  is  a  salaried  one,  when  made  and  certified 
to  by  title  insurance,  abstract  or  searching  companies, 
organized  and  doing  business  under  the  laws  of  this  State, 
may  be  used  in  all  actions  or  special  proceedings  in  which 
official  searches  may  be  used,  in  place  of  and  with  the  same 
legal  effect  aa  such  official  searches,  and  the  expenses  of 
searches  so  made  by  said  companies  shall  be  taxable  at  rates 
not  exceeding  the  cost  of  similar  official  searches. 

§  3257*  A  plaintiff,  who  recovers  double  or  other  in- 
ceased  damages,  does  not  thereby  become  entitled  to  more 
than  single  costs ;  except  where  it  is  otherwise  specially  pre- 
scribed by  law. 

§3858.  In  either  of  the  following  cases,  a  defendant,   90  Hun,  895 
in  whose  favor  a  final  judgment  is  rendered,  in  an  action  tS^^^  ^^•» 
wherein  the  complaint  demands  Judgment  for  a  sum  of  is  civ.Pro 
money  only,  or  to  recover  a  chattel ;  or  a  final  order  is  888. 
made,  in  a  special  proceeding  instituted  by  a  State  writ,  is  ^  ^-  ^- 
entitled  to  recover  the  costs,  prescribea  in  section  three       ^^^' 
thousand  two  hundred  and  fifty-one  of  this  act,  and,  in  ad- 
dition thereto,  one-half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  ap- 
pointed or  elected  under  the  authority  of  the  State,  or  a 
person  specially  appointed,  according  to  law,  to  perform  the 
duties  of  such  an  officer ;  and  the  action  or  special  proceed- 
ing was  brought  by  reason  of  an  act,  done  by  him  by  virtue 
of  his  office,  or  an  alleged  omission  by  him,  to  do  an  act, 
which  it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant, 
by  reason  of  an  act  done,  by  the  command  of  such  an  officer 
or  person,  or  in  his  aid  or  assistance,  touching  the  duties  of 
the  ofiSce  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant, 
for  taking  a  distress,  making  a  sale,  or  doing  any  other  act, 
by  or  under  color  of  authority  of  a  statute  of  this  State. 

But  this  section  does  not  appljr,  where  an  officer,  or  other 
person,  specified  herein,  unites  m  his  answer  with  a  person 
not  entitled  to  such  additional  costs. 

§  3S59.  The  increase,  specified  in  the  last  section,  does 
not  extend  to  the  disbursements ;  and  an  officer,  witness,  or 
juror,  is  not  entitled  to  any  other  fee  in  the  action,  except 
the  single  fee  allowed  by  law  for  his  services. 

§  8S60.  Where  an  action,  specified  in  section  three 
thousand  two  hundred  and  twenty-eight  of  this  act,  is 
settled  before  judgment,  no  greater  sum  shall  be  demanded 
as  costs,  than  at  the  rates  prescribed  by  section  three  thou- 
sand two  hundred  and  fifty-one  of  this  act. 

§  3S61.  This  article  does  not  affect  any  provision  con- 
tained elsewhere  in  this  act,  or  in  any  other  statute  remaining 
unrepealed  after  this  act  takes  effect,  whereby  the  amount 
of  costs  is  specially  fixed,  in  a  particular  case,  otherwise 
than  as  prescribed  in  this  article. 
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ARTICLE  SECOND. 
Taxation  op  Costs. 

I  3262.  GoBto;  how  taxed.  Allow-  §  8265.  Bevicw  of  taxation. 

ancee,  etc.;  how  com-  3266.  Duty  of  taxing^  oAoer. 

puted.  3287.  AflSdavit   respectiiif  db- 

3263.  Notice  of  taxation.  bursements. 

3264.  Betaxation. 

9  Civ.  Pro.  §  326S.  Costs  must  be  taxed  by  the  clerk,  upon  theap- 
M  Ahh  w  plication  of  the  party  entitled  thereto  ;  except  that  the 
29Abb.N.c.  (jQurt  jjjay  direct,  that  interlocutory  costs,  or  costs  in  a 
special  proceeding,  be  taxed  by  a  judge.  The  clerk  must 
insert,  in  the  judgment  or  final  order,  the  amount  of  the 
costs,  as  taxed.  In  a  case  where  the  costs  are  in  the  dis- 
cretion of  the  court,  the  report  or  decision,  or  the  directioa 
of  the  court  for  final  judgment,  upon  a  default,  or  after  a 
jury  trial,  must  specify  which  party  or  parties  are  entitled 
to  costs  ;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  three 
thousand  two  hundred  and  fifty-two  of  thia  act,  must  be 
computed  by  the  clerk  upon  the  taxation  :  but  the  value  of 
property,  required  to  be  ascertained  for  that  purpose,  must 
be  ascertained  by  the  court,  unless  it  has  been  fixed  by  the 
decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered ;  except  that,  in  case  of  actual 
partition,  it  must  be  determined  by  the  commissioners. 

f  N.  Y.  §  3268.  Costs  may  be  taxed,  upon  notice  to  the  attorney 

state  :^p.  fQj.  eg^jjjj  adverse  party,  who  has  appeared,  and  is  interested 
'  in  reducing  the  amount  thereof.  Notice  of  taxation  must 
be  served,  not  less  than  five  days  before  the  taxation ;  un- 
less the  attorneys,  serving  and  served  with  the  notice,  all 
reside,  or  have  their  offices,  in  the  city  or  town,  where  the 
costs  are  to  be  taxed  ;  in  which  case,  a  notice  of  two  days 
is  sufficient.  A  copy  of  the  bill  of  costs,  specifying  tie 
items,  with  the  disbursements  stated  in  detafl,  must  be 
served  with  the  notice  of  taxation. 

136N.Y.211.  §  3S64.  Costs  may  also  be  taxed  without  notice.  But 
where  they  are  so  taxed,  notice  of  retaxation  thereof  must 
immediately  afterwards  be  given,  as  prescribed  in  the  last 
section,  by  the  party  at  whose  instance  they  were  taxed ;  in 

. '  4  /  default  whereof,  the  court  must,  upon  the  applicatioD  of  a 
party  entitled  to  notice,  direct  a  retaxation,  with  costs  of  the 
motion,  to  be  paid  by  the  party  in  default.  The  court  may, 
in  its  discretion,  upon  the  application  of  a  party  interested, 
direct  a  retaxation  of  costs  at  any  time.  Any  sum,  de- 
ducted upon  a  retaxation,  must  be  credited  upon  the  execu- 
tion, or  other  mandate  issued  to  enforce  the  judgment 

§  3S65.  A  taxation  or  a  retaxation  may  be  reviewed  hj 
the  court,  upon  a  motion  for  a  new  taxation.  The  OTder, 
made  upon  such  a  motion,  may  allow  or  disallow  any  item, 
objected  to  before  the  taxing  officer,  in  which  case,  it  baa 
the  effect  of  a  new  taxation ;  or  it  may  direct  a  new  taxa- 
tion before  the  proper  officer,  specifying  the  grounds  or  fibi 
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proof,  upon  which  the  item  may  be  allowed  or  disallowed 
by  him. 

§  8266.  An  officer,  authorized  to  tax  costs  in  an  action  s7Hnn,87i 
or  a  special  proceeding,  must,  whether  the  taxation  is  op- 
posed, or  not,  examine  the  bills  presented  to  him  for  taxa- 
tion ;  must  satisfy  himself  that  all  the  items  allowed  by  him 
are  correct  and  lesal ;  and  must  strike  out  all .  charges  for 
fees,  other  than  the  prospective  charges  expressly  allowed 
by  law,  where  it  does  not  appear  that  the  services,  for  which 
they  are  charged,  were  necessarily  performed. 

§  8267.  A  charge,  for  the  attendance  of  a  witness,  can-  87  Hun,  871. 
not  be  allowed  without  an  affidavit,  stating  the  number  of  So'*°^*  ^'' 
dayd  of  his  actual  attendance ;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A 
charge,  for  a  copy  of  a  document  or  paper,  cannot  be 
allowed,  without  an  affidavit,  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and 
appears  to  have  been  necessarily  incurred,  and  to  be  reason- 
able in  amount. 

TITLE  III. 

Security  for  Costs. 

{  3S68.  When     defendant     may  §  8274.  Notice  of  exception  ;  id., 

require     Becurity     for  of  juBtiflcation. 

costB.  8275.  Justification  of  suretieci. 

8889.  Id.;     after   action    com-  Allowance  of  undertak- 

menced.  ing. 

8270.  The    last     two    sections  8276.  Order  to  give  additional 

qualified.  eecuritr.    Proceeding. 

8271.  Id.;    in    actions  by  and  8277.  Effect  of  failure  to  ooey 

augainst  executors,  etc.  order  to  give  eecurity. 

8272.  Ortfer  to  give  security.  8278.  Liability  or  attorney,  for 
8278.  Requisites   of    undertak-  costs  in  certain  actions. 

ing.  8279.  This  title  applies  to  special 

proceedings. 

§  8268.  [Am:d  1891 1  I  i2aB,  c<m. 

The  defendant,  in  an  action  brought  in  a  court  sol.  Act. 

of  record,  may  require  security  for  costs  to  be  given,  as  g^J^j  ^'^ 

prescribed  in  this  title,  where  the  plaintiff  was,  when  the  (j.&s.)858. 
action  was  commenced,  either  ^^ 

Id.  675 ;  1  Civ.  Pro.  15 ;  68  How.  Pr.  877 ;  49  N.  Y.  Super.  Ct  (J.  &  S.)   fe")  *-^.  "  '  7- 
S6  ;  29  Ilun.  667 ;  13  Abb.  N.  C.  182 ;  8  Civ.  Pro.  428  ;  6  Month.  L.  Bui. 
92 ;  61  N.  Y.  Super.  Ct.  (J.  &  S.)  119 ;  2  How.  Pr.  N.  S.  388 ;  48  Hun, 
860 ;  15  Civ.  Pro.  237 ;  112  N.  Y.  310 ;  24  N.  Y.  State  Bep.  ICU. 

1.  A  person  residing  without  the  State  ;  or  if  the  action 
is  brought  in  a  county  court,  or  in  the  city  court  of  the  city 
of  New  Yoik,  the  city  court  of  Yonkers,  or  the  justices' 
court  of  the  city  of  Albany,  residing  without  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located  ;  or 

2.  A  foreign  corporation ;  or 

8.  A  person  imprisoned  under  execution  for  a  crime;  or 
4.  The  officifd  assignee  of  a  person  so  imprisoned ;  the 
official  assignee  or  official  trustee  of  a  debtor ;  or  an  as- 
signee in  bankruptcy  ;  where  the  action  is  brought  upon 
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a  cause  of  action,  arising  before  the  assignment,  the  ap- 
pointment of  the  trustee,  or  the  adjudication   in  bunk- 
luptcy ;  or 
u  ^  5C^.  \  3  ^         ^-  ^^  infant,  whose  guardian  ad  litem  has  not  given  such 

security,  except  as  otherwise  provided  in  sections  four  hun- 
dred and  fifty-nine  and  four  hundred  and  sixty-nine  of  this 
act. 

§  3S69.  The  defendant,  in  a  like  action,  may  require 
security  for  costs  to  be  given,  where,  after  the  commence- 
ment of  the  action,  the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State  ;  or,  where  the 
action  is  brought  in  either  of  the  local  courts  specified  in 
subdivision  first  of  the  last  section,  ceases  to  be  a  resident  of 
the  city  or  county,  as  the  case  may  be,  wherein  the  court  is 
located  ;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his 
debts,  or  exonerated  from  imprisonment,  pursuant  to  a 
law  of  the  State,  or  of  the  United  States;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than 
for  life. 

18  cit.  Pro        §  8870.  In  a  case  specified  in  either  of  the  last  two  sec- 
ViA.  tions,  if  there  are  two  or  more  plaintiffs,  the  defendant 

cannot  require  security  for  costs  to  be  given,  unless  he  is 

entitled  to  require  it  of  all  the  plaintiffs. 

12  Week.  §  8S71.  In  an  action  brought  by  or  against  an  executor 

?*&i^^Pro  ^^  administrator,  in  his  representative  capacity,   or  the 

j5^   ^'       '  trustee  of  an  express  trust,  or  a  person  expressly^  authorized 

Id.  231.  by  statute  to  sue,  or  to  be  sued  ;  or  by  an  official  assignee, 

2fl  H°"  m  *      assignee  of  a  receiver,  or  the  committee  of  a  person 

92  n!y.'  858.  judicially  declared  to  be  incompetent  to  manage  his  affairs; 

46  Hun^  58o!  the  court  may,  in  its  discretion,  require  the  plaintiff  to  give 
security  for  costs. 

4  civ.  Pro.        §  8872.  Where  security  for  costs  is  required  to  be  given, 
yoH      AR7    ^^^  court  in  which  the  action  is  pending,  or,  except  in  a 

5  Hun*  64.     ^^^  specified  in  the  last  section,  a  judge  thereof,  upon  due 
9  MiBc.'69i.    proof,  by  affidavit,  of  the  facts,  must  make  an  order  re- 

7  o  O^'^ .  3  ^  6 .  '    quiring  the  plaintiff,  within  a  time  specified,  either  to  pa? 

into  court,  the  sum  of  two  hundred  and  fifty  doUars,  to  be 
applied  to  the  payment  of  the  costs,  if  any,  awarded  against 
him,  or,  at  his  election,  to  file  with  the  clerk  an  under- 
taking, and  to  serve  a  written  notice  of  the  payment  or  of 
the  filing  upon  the  defendant's  attorney ;  and  staying  all 
other  proceedings,  on  the  part  of  the  plaintiff,  except  to  re- 
view or  vacate  the  order,  until  the  payment  or  filing,  and 
notice  thereof,  and  also,  if  an  undertaking  is  given,  the  al- 
lowance of  the  same. 
9  Misc.  691.  g  8878.  The  undertaking,  specified  in  the  last  secticm, 
»  S9 "  ^'^*  must  be  executed  to  the  defendant  by  one  or  more  sureties^ 
and  must  be  to  the  effect  that  they  will  pay,  upon  demand, 
to  the  defendant,  all  costs  which  may  be  awarded  to  him  in 
the  action,  not  exceeding  a  sum,  specified  in  the  undertak- 
ing, which  must  be  at  1(^  two  hundred  and  fifty  dollan. 

§  3874,  Within  ten  days  after  service  of  the  notice  ot 
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filing  the  undertaking,  the  defendant  may  serve  upon  the 
plaintiff  s  attorney  a  notice  that  he  excepts  to  the  sureties 
therein*  Within  ten  days  after  service  of  such  a  notice, 
the  plaintiff  must  serve,  upon  the  defendant's  attorney,  a 
notice  of  the  justification  oi  the  same  or  new  sureties  before 
a  judge  of  the  court,  or  a  county  judge,  at  a  specified  time 
and  place  ;  the  time  to  be  not  less  than  five  nor  more  than 
ten  (fays  thereafter,  and  the  place  to  be  within  the  county 
where  the  action  is  triable. 

§8275.  Section    five  hundred  and  eirfity   of  this  act  49N.  Y. 
applies  to  the  justification  of  the  sureties.    Where  the  judge   ^^"^0^05, 
finds  the  sureties  sufficient,  he  must  annex  the  written  ex-   ^  '        ^ 
amination,  if  any,  to  the  undertaking,  indorse  his  allow- 
ance thereon,  and  cause  them  to  be  filed  with  the   clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties, 
the  undertaking  is  deemed  allowed,  and  must  be  indorsed 
and  filed  in  like  manner. 

§  8876.  [Am'd  1891  .J  25  N.  T. 

At  any  time  after  the  allowance  of  an  under-  State  Rep. 
taking,  given  pursuant  to  such  an  order,  or  as  prescribed  in  ngN.Y.aiol 
section  three  thousand  two  hundred  and  seventy-eight  of 
this  act,  or  after  notice  of  the  payment  into  court  made  pur- 
suant to  such  an  order,  the  court,  or  a  judge  thereof,  upon 
satisfactory  proof,  by  affidavit,  that  the  sum  specified  in 
the  undertaking,  or  the  amount  of  such  payment,  is  insuffi- 
cient; or  that  one  or  more  of  the  sureties  have  died,  or  be- 
come insolvent,  or  that  his  or  their  circumstances  have  be- 
come so  precarious  that  there  is  reason  to  apprehend  that 
the  undertaking  is  insufficient  for  the  security  of  the  defend- 
ant ;  must  make  an  order,  requiring  the  plamtiff  to  give  an 
additional  undertaking  or  make  an  additional  payment  into 
court.  The  last  four  sections  apply  to  such  an  order,  and 
to  the  undertaking  given  or  payment  made  pursuant  thereto. 

§8S77.  Where  the  plaintiff  fails  to  comply  with  an  48Hun,  las. 
order,  made  as  prescribed  in  this  title,  or  to  procure  the 
allowance  of  an  undertaking  given  pursuant  to  such  an 
order,  the  defendant  is  entitled  to  a  judgment  dismissing 
the  complaint,  and  in  his  favor  for  costs.  The  defendant 
may  apply  therefor,  as  upon  a  motion. 

§  8278.  Where  a  defendant  is  entitled  to  require  se-  2  civ.  Pro. 
curity  for  costs,  as  prescribed  in  section  three  thousand  two  1O8. 
hundred  and  sixty-eight  of  this  act,  the  plaintiff's  attorney 
is  liable  for  the  defendant's  costs,  to  an  amount  not  ex- 
ceeding one  hundred  dollars,  until  security  is  given,  as 
prescribed  in  this  title.  The  plaintiff's  attorney  may  re- 
lieve himself  from  that  liability,  although  the  defendant 
has  not  required  security  for  costs  to  be  given,  by  filing 
and  procuring  the  allowance  of  an  undeitaking,  as  if  an 
order  had  been  made  as  prescribed  in  section  three  thou- 
sand two  hundred  and  seventy-two  of  this  act. 

%  8879.  The  foregoing  sections  of  this  title  apply  to  a 
special  proceeding  instituted  in  a  court  of  record,  in  like 
BQaaner  as  to  an  action ;  for  which  purpose  the  prosecuting 
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partjr,  other  than  the  people,  or,  where  the  special  proceed- 
ing IS  instituted  in  the  name  of  the  people,  upon  the  relation 
of  a  private  corporation  or  individual,  the  relator,  is  deemed 
a  plaintiff,  and  the  adverse  party,  a  defendant. 

TITLE  IV. 

General  provisions  relating  to  fees. 

$  8:280.  Taking  fees  not  prescribed  when  not  allowed  fees, 

by  law,  prohibited.  §  3289.  No  fee  for  adminiBterins 

3281.  Id. ;  for  services  not  ren-  certain  official  oaths. 

dered,  except,  etc.  3290.  Certain  searches  to  be  gra- 

8282.  Penalty  for  extortion.  tnitons. 

8283.  Clerk  of  Coart  of  appeals  3291.  Officer,  etc.,  may  char«e 

to  account  for  and  pay  fee  paid  for  oath,  po6t- 

over  fees.  age,  etc. 

Sm  Id. ;  clerks  of  superior  city  8:!92.    Id. :  his  fees,  etc.,  to  be 

courts  in  New  York  and  paid  before  required  to 

Brooklyn.  transmit  paper. 

8286.  Id. ;  certain  county  clerks  8298.  Provision  where  printers 

and  registers.  in  county  refuse  to  pnb- 

8286.  General  provisions  as  to  lish. 

fees,    etc.,  to    be    ac-  8294.  Affidavit  of  refusal  to  pub- 

counted  for.  '   lish,  etc. 

8287.  Fees  of  certain  officers  to  8295.  Comptroller  to  audit  oer- 

be  taxed  upon  demand.  tain  charges. 

8288.  Parties,    attorneys,    etc., 

74  Hun,  266.  §  3280.  Each  clerk  of  a  court  must  perform  all  the  du- 
ties required  of  him,  in  the  course  and  practice  of  the 
court,  without  fee  or  reward,  except  as  expressly  prescribed 
by  law.  Each  public  officer,  upon  whom  a  duty  is  ex- 
pressly imposed  by  law,  must  execute  the  same  without  fee 
or  reward,  except  where  a  fee  or  other  compensation  there- 
for is  expressly  allowed  by  law.  An  officer  or  other  person, 
to  whom  a  fee  or  other  compensation  is  allowed  by  law,  for 
any  service,  shall  not  charge  or  receive  a  greater  fee  or 
reward,  for  that  service,  than  is  so  allowed. 

§  8281.  An  officer,  or  other  person,  shaU  not  demand 
or  receive  any  fee  or  compensation,  allowed  to  him  by  law 
for  any  service,  unless  the  service  was  actually  ren- 
dered by  him  ;  except  that  an  officer  may  demand  in  advance 
his  fee.  where  he  is,  by  law,  expressly  directed  or  permitted 
to  require  payment  thereof,  before  rendering  the  service. 

§  8282.  An  officer  or  other  person,  who  violates  either 
of  the  provisions  contained  in  the  last  two  sections,  is  liable, 
in  addition  to  the  punishment  prescribed  by  law  for  the 
criminal  offense,  to  an  action  in  behalf  of  the  person  ag 
grieved,  in  which  the  plaintiif  is  entitled  to  treble  damages. 

§  3288.  The  clerk  of  the  Court  of  appeals  must,  within 
ten  days  after  the  first  day  of  Januair,  and  after  the  first 
day  of  July,  in  each  year,  render  to  me  comptroller  an  ac- 
curate account,  under  oath,  of  all  fees  received  by  him  for 
his  official  services,  since  the  last  account  was  rendered ; 
and  must  pay  the  same  into  the  treasury  of  the  State. 

§  3284.     iRepecUed  1895,  takes  ffiect  Jan^tary  1,  1896.] 
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§  3885.  Except  as  otherwise  specially  prescribed  by 
la^ir,  each  county  clerk*  or  register,*  who  receives  a  salary, 
must  account  for,  under  oath,  and  pay  to  the  treasurer  of 
his  county,  in  the  manner  prescribed  by  law,  all  fees,  per- 
quisites, and  emoluments,  received  by  him,  for  his  official 
services, 

§  3886.  Where  a  public  officer  is  required,  by  law,  to 
keep  an  account  of,  or  to  pay  over,  the  fees  or  other 
moneys,  received  by  him  for  official  services,  he  must  in-  * 
elude  therein  all  sums,  received  by  him,  to  which  he  was 
entitled,  by  reason  of  any  act,  performed  by  him  in  his 
official  capacity ;  whether  the  act  did  or  did  not  pertain  to 
his  office,  or  to  the  business  thereof. 

§  32$7*     [Am^d  1895,  amendment  to  take  effect  January  1,  26  Hnn,  VA 
1896.]     Each  county  clerk  or  register  of  deeds,  who  claims  84N.  Y. 
any  fees  by  virtue  of  his  office;  and  each  sheriff  or  coroner    state  Rgp. 
who  upon  the  collection  of  an  executiion,  or  the  settlement, 
either  before  or  after  judgment,  of  an  action  or  a  special  pro- 
ceeding claims  any  fees,  which  have  not  been  taxed;  must 
upon  the  written  demand  of  the  person  liable  to  pay  the 
same  cause  them  to  be  taxed  within  the  county,  upon  notice 
to  the  person  makiiig  the  demand  by  a  justice  of  the  supreme 
court,  or  the  county  judge.    After  such  a  demand  is  made, 
the  officer  can  not  collect  his  fees  until  they  have  been  so 
taxed. 

§  8288.  A  party  to  an  action  or  a  special  proceeding  is 
not  entitled  to  a  fee,  for  attending  as  a  witness  therein,  in 
his  own  behalf,  or  in  behalf  of  a  party  who  pleads  jointly, 
or  is  united  in  interest,  with  him  ;  and  an  attorney  or  coun- 
sel, in  an  action  or  a  special  proceeding,  is  not  entitled  to  a 
fee,  for  attending  as  a  witness  therein,  in  behalf  of  his 
client 

§  3889.  An  officer  is  not  entitled  to  a  fee,  for  adminis- 
tering the  oath  of  office  to  a  member  of  the  legislature,  to 
any  military  officer,  to  an  inspector  of  election,  clerk  of  the 
poll,  or  any  town  officer ;  or  to  more  than  ten  cents,  for  ad- 
ministering an  official  oath  to  any  oth^r  officer. 

§  8290.  Each  of  the  following  officers,  to  wit :  the 
•ecretarv  of  State,  the  comptroller,  the  treasurer,  the  At- 
torney General,  and  the  State  engineer  and  surveyor,  may 
require  search  to  be  made,  in  the  office  of  either  of  the 
others,  or  of  a  county  clerk,  or  of  the  clerk  of  a  court  of 

*  As  to  New  York  cotinty  see  for  law  reflating  countjr  clerk,  §( 
1728-1731,  Oonsol.  Act,  and  see  for  law  regulating  register,  L.  1884,  e. 
681,SS8>11- 
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record,  for  any  record,  document,  or  paper,  where  he  deems 
it  necessary  for  the  discharge  of  his  official  duties,  and  a 
copy  thereof  or  extracts  therefrom,  to  be  made  and  officially 
certified  or  exemplified,  without  the  payment  of  any  fee 
or  charge. 

§  389 1  •  Where  an  officer  or  other  person  is  required,  in 
the  course  of  a  duty  imposed  upon  him  by  law,  to  take  an 
oath,  to  acknowledge  an  instrument,  to  cause  an  instra- 
ment  to  be  filed  or  recorded,  or  to  transmit  a  paper  to 
another  officer,  he  is  entitled,  in  addition  to  the  fees,  or 
other  compensation  for  the  service,  prescribed  by  law,  to 
the  fees  necessarily  paid  by  him,  to  the  officer  who  admin- 
istered the  oath,  or  took  the  acknowledgment,  or  filed  or 
recorded  the  instrmnent ;  and  to  the  expense  of  transmit- 
ting the  paper,  including  postage,  where  the  transmissicMi  is 
lawfully  made  through  tiie  post-office. 

§  8298.  Each  provision  of  this  act,  requiring  a  judge, 
clerk,  or  other  officer  to  transmit  a  paper  to  another  olB^, 
for  the  benefit  of  a  party,  is  to  be  construed  as  requiring 
the  transmission  only  at  the  request  of  the  person  so  to  be 
benefited,  and  upon  payment  by  him  of  the  fees  allowed  by 
law  for  the  paper  transmitted,  or  any  copy  or  certificate 
connected  therewith,  and  the  expenses  specified  in  the  last 
section. 

§  3898.  If  the  proprietor  of  each  newspaper,  published 
in  a  city  or  county,  in  which  any  notice,  order,  citation,  or 
other  paper  is  required  by  law  to  be  published,  refuses  to 
publish  the  same,  for  the  fees  prescribed  by  law  for  the 
publication,  it  may  be  published  in  the  newspaper,  printed 
at  Albany,  in  which  legal  notices  are  required  by  law  to  be 
published.*  If  it  is  required  by  law  to  be  published  in  that 
newspaper,  and  also  in  another  newspaper  published  fai  a 
city  or  county,  and  the  proprietor  oi  each  newspaper  in 
that  city  or  county  refuses  to  pubhsh  it  for  the  fees  so  pie- 
scribed,  it  may  be  published  in  the  newspaper,  publi&ed 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor 
of  which  will  publish  the  same,  for  those  fees.  Publica- 
tion, made  as  prescribed  in  this  section,  is  as  valid,  as  if  it 
was  made  in  the  city  or  county,  where  the  publication 
thereof  is  so  required  by  law. 

§  3894.  Where  publication  is  made,  as  prescribed  in  the 
fast  section,  elsewhere  than  in  the  city  or  county  where  it  is 
otherwise  required  by  law  to  be  made,  the  affidavit  of  pali^ 
lication  must  either  be  accompanied  with  an  affidavit,  or 
contain  a  statement,  to  the  effect  that  an  application  to  path 
lish  the  advertisement  was,  before  such  publication,  made 
to  the  proprietor  of  each  newspaper  published  in  the  city  or 
county ;  that  the  amount  of  the  legal  fees  for  such  publica- 
tion was  at  the  same  time  tendered ;  and  that  the  applicatioQ 

*  See  L.  1884,  c.  183,  repealing  acts  providing  for  a  state  paper. 
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was  refused.    Buch  aa  affidavit  is  presumptive  evidence  of 
the  facts  stated  therein. 

g  3295.  Where  the  fees  or  other  charges  of  an  officer 
are  chargeable  to  the  State,  they  must  be  audited  by  the 
comptroller,  and  paid  on  his  warrant,  except  as  otherwise 
apecially  prescribed  by  law. 

TITLE  V. 

Sums  oMowed  as  fees, 

I  9i96.  Beferee's  fees  generally.  lowance  to  grand  and 

8297.  Id.;  upon  sales  of  real  prop-  trial  jurors. 

erty.  %  3316.  Id.;  extra  pay  upon  pro- 

8298.  Fees  for   oaths  and    ac-  tracted  trials. 

knowledgments.  3316.  Jurors*  fees  in  special  p»>- 

8S99.  Surveyors^   and   commis-  ceedinfi^. 

sioners*  fees.  In  action  8817.  Fees  of  printers. 

for  partition  or  dower,  8318.  Witnesses^  fees  generally. 

etc.  8319.  Id.;  on  dei)06ition  to  be 

8800.  Fees  of  the  clerk  of  the  used  in  another  state. 

Conrt  of  appeals.  8330.  Receiver's  commissions. 

8801.  Cleric's  fees  in   civil  ac-  8321.  Fees  of  county  treasurer. 

tions  generally.  and     chamberlain     of 

8809.  The  last  section  qualified.  N.  Y. 

8808.  Clerk*8  fees  upon  natural-  8822.  Fees  of  a  justice  of  the 

ization.  peace. 

8804.  Fees  of  county  clerks  gen-  8823.  Constable's  fees. 

erally.  8324.  Id.;  affidavit  upon  claim 
8806.  Certain     provisions     not  for  travel  fees. 

affected  by  the  last  sec-  3325.  Justice's  court,  fees  upon 

tion.  a  commission. 

8806.  Fees  of  register  and  other  8326.  Id. ;  juror's  fees. 

clerks.  8827.  Id. ;  witnesses'  fees. 

8807.  Sherifl's  fees.  8328.  Id.;  fees  to  be  paid  before 
8806.  The  last  section  Qualified.  services  rendered. 

8809.  Id.;  how  collectea.  8329.  Id.;  bv  whom  fees  to  be 

8810.  Coroner's  fees.  paid. 

8311.*  Stenographer's    fees    for  3330.  Certain  special  provisions 

copies  of  notes.  excepted  from  this  title. 

8812.  Compensation  of  consta-  3331.  Provision  as  to  change  in 

bles  attending  courts.  feee. 

8818.  Fees  of  trial  jurors.  8832.  This  title  applies  to  civil 

8314.  Supervisors  may  make  aU  cases  only. 

§  8S96.  A  referee,  in  an  action  or  a  special  proceeding,   ja  Week, 
brought  in  a  court  of  record,  or  in  a  special  proceeding,   Dig.  416. 
taken  as  prescribed  in  title  twelfth  of  chapter  seventeenth  \^^'gi^ 
of  this  act,  is  entitled  to  six  dollars  for  each  day,  spent  in  135  n.y.470. 
the  business  of  the  reference ;  unless,  at  or  before  the  com- 
mencement of  the  trial  or  hearing,  a  different  rate  of  com- 
pensation is  fixed,  by  the  consent  of  t'le  parties,  other  than 
those  in  default  for  failure  to  appear  or  plead,  manifested 
by  an  entry  in  the  minutes  of  the  referee,  or  otherwise  in 
'  writing,  or  a  smaller  compensation  is  fixed  by  the  court  or 
judge  in  the  order  appointing  him.  o^  •  \  ?  ^  C  ^ 

§  3297.  [Am*d  1891,  1895,  amendment  to  take  effect  Sep-  10SN.TJ8& 
Umber  1,  1895.]  The  fees  of  a  referee  appointed  to  sell  real  7  o  '^^/< .  I  G  ^ . 
property,  pursuant  to  a  judgmeot  in  an  action,  are  the  same 
•  as  those  allowed  to  the  sheriff,  and  he  is  allowed  the  same 
disbursements  as  the  sheriff.  Where  a  referee  is  required 
to  take  security  upon  a  sale,  or  to  distribute,  or  apply,  or 
ascertain  and  report  upon  the  distribution  or  application  of 
any  of  the  proceeds  of  the  sale,  be  is  also  entitled  to  one-half 
of  the  commissions  upon  the  amount  so  secured,  distributed 
pr  applied,  allowed  by  law  to  an  executor  or  administrator 
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for  receiying  and  paying  ont  money..  But  commissions  shall 
not  be  ullowed  to  him  upon  a  Bum  bidden  by  a  party,  and 
applied  npcn  that  party's  demand,  as  fixed  by  the  jadgmenl 
without  being  paid  to  the  referee,  except  to  the  amount  of 
ten  dollars.  And  a  referee's  compensation,  indading  com- 
missionfl,  cannot,  where  the  sale  is  under  a  judgment  in  an 
action  to  foreclose  a  mortgage,  exceed  fifty  dollars  nnless  tiie 
property  sold  for  ten  thousand  dollars  or  upwards,  in  which 
eveut  the  referee  may  receiye  such  additional  compeosation 
as  to  the  court  may  seem  proper,  or  in  any  other  cause*  five 
hundred  dollars. 

§  8298.  An^  officer,  authorized  to  perform  the  servicei 
specified  in  this  section,  and  to  receive  fees  therefor,  is 
entitled  to  the  following  fees : 

1.  For  administering  an  oath  or  affirmation,  and  certifying 
the  same  when  required,  except  where  another  fee  is 
specially  prescribed  by  statute,  twelve  cents, 

2,  For  taking  and  certifying  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument ;  by  one 
person,  twenty-five  cents  ;  and  by  each  additional  person, 
twelve  cents  :  for  swearing  each  witness  thereto,  six  cents. 

30  Abb.N.c.       g  8899.  A  surveyor,  employed  as  prescribed  by  law,  in 
■y^^-  an  action  for  partition  or  dower,  or  to  determine  dower,  is 

entitled  to  five  dollars  for  each  day,  actually  and  necessa- 
rily occupied  in  surveying,  laying  out,  marking,  or  mapping 
land  therein.  Each  assistant,  so  employed,  is  entitled  U> 
two  dollars  for  each  day,  actually  and  necessarily  occupied 
in  serving  under  the  surveyor's  direction .  Each  commis- 
sioner, appointed  as  prescribed  by  law,  to  make  partition  or 
admeasure  dower,  is  entitled  to  five  dollars  for  each  day's 
actual  and  necessary  service. 

§  3800.  The  clerk  of  the  Court  of  appeals  is  entitled,  for 
the  services  specified  in  this  section,  to  the  following  fees : 

For  filing  a  notice  of  appeal  to  that  court,-  and  all  the 
papers  transmitted  therewitii,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents  ;  and  for  each  folio 
more  than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents ;  and  for 
each  folio  more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents ;  and  for  each 
folio  more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record  or  other  paper, 
entered  or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  tliat  a  paper,  for  the  copy- 
ing of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five 
cents. 

For  sealing  any  paper,  when  required,  fifty  cents. 
73  Hun.  379.        §  8301.  [Am*d  1882.  1890.]    Except  as  otherwise  prs- 
scribed  in  the  annexed  section,  each  clerk  of  a  court  of 

*)  So  in  the  original. 
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record  is  entitled,  for  his  services  in  an  action  or  a  special 
proceeding,  brought  in  or  transferred  to  the  court  of  which 
lie  is  clerk,  to  the  following  fees : 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the 
merits,  of  the  special  proceeding,  from  the  party  bringing 
it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a 
final  order  in  the  special  proceeding,  including  the  filing  of 
the  judgment  roll,  and  a  copy  of  the  judgment  to  insert 
therein,  fifty  cents  ;  and  ten  cents  in  addition  for  each  folio 
exceeding  ten,  contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judg- 
ment, ten  cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  oraer,  record  or  other 
paper,  entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party 
sbaU  present  to  the  clerk  a  printed  copy  of  the  judgment 
roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for 
which  service  he  shall  be  entitled  to  be  paid  at  the  rate  of 
one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment, 
twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a 
judgment  thereupon,  six  cents. 

He  is  not  entitled  to  any  fee,  or  other  compi^nsation,  for 
any  other  service,  in  an  action  or  a  special  proceeding  in 
the  court,  except  that  where  he  is  also  county  clerk,  he  may 
charge  fees  as  prescribed  in  section  thirty-three  hundred  ana 
four  of  this  act,  subject  to  the  limitations  therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other 
than  parties  in  default,  or  against  whom  a  judgment  or  a 
final  order  has  been  taken,  and  is  not  appealed  from,  stipu- 
late in  writing  that  a  paper  is  a  copy  or  any  paper  whereof 
a  certified  copy  is  required  by  any  provisions  of  this  act, 
the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify 
the  same,  or  entitled  to  any  fees  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received 
by  the  clerks  of  £dl  the  courts  and  by  the  couits  and  shall 
be  used  or  filed  with  the  same  force  and  effect  as  if  certified 
by  a  clerk  of  the  court. 

§  3302«-  [Am*d  1895,  amendment  to  take  effect  January  1, 
I8il6.]  The  last  strction  does  not  apply  to  tlie  clerk  of  a  sur. 
rogate's  court,  of  the  city  court  of  the  city  of  New  York,  of 
the  city  court  of  Yonkers,  of  the  j  ustices'  court  of  the  city  of 
Albany,  or  of  a  mayor's  or  recorder's  court. 

§  3808.  The  clerk  of  any  court,  which  has  jurisdiction 
to  naturalize  an  alien,  is  entitled,  for  the  services  specified 
in  the  section,  to  the  following  fees : 

I'^or  all  services,  upon  the  filing  of  a  declaration  of  in- 
tention by  an  alien  to  become  a  citizen,  including  the  oath 
or  affirmation,  the  recording  of  the  same,  and  a  certificate 
therwf  delivered  to  the  alien,  twenty  cent^. 
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For  all  services,  upon  the  admisBion  of  the  alien  to  be  t 
citizen,  including  the  recording  of  the  papers,  and  a  certi- 
fied copy  of  the  record,  which  must  be  delivered  to  any 
person  requiring  it,  fifty  cents. 

0.W  §  8804.  A  county  clerk  is  entitled,  for  the  services  spe- 

\  ^  Q  \^  cifiedin  this  section,  except  where  another  fee  is  allowed 

^  therefor  by  special  statutory  provision,  to  the  following  fees : 

For  searching  and  certifying  the  title  to,  and  incum- 
brances upon  real  property,  for  each  year  for  which  the 
search  is  made,  for  each  name,  and  each  kind  of  convey- 
ance  or  lien,  five  cents.  * 

For  a  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed 
in  section  twelve  hundred  and  fifty -eight  of  this  act,  twelve 
eents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript 
whereof,  or  of  the  docket  of  which,  has  been  filed  in  his 
office,  fifty  cents,  to  be  paid  by  the  party  at  whose  request 
the  execution  is  issued,  and  to  be  collected  by  the  sheriff  in 
addition  to  the  sum  due  upon  the  judgment. 

For  recording  and  indexing  a  notice  of  thei>endency  of  an 
action  filed  in  his  office,  ten  cents  for  each  folio  contained 
in  the  notice. 

For  cancelHng  iuch  a  notice,  or  a  notice  filed  in  his  office, 
as  prescribed  in  section  six  hundred  and  forty-nine  of  this 
act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legaUy 
be  recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisf  action - 
piece,  of  a  mortgage,  and  entering  the  satisfaction,  twenty- 
five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a 
mortgage  as  prescribed  in  section  two  thousand  three  hun- 
dred and  ninety,  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  fore- 
closed, ten  cents. 

For  filing  and  entering  a  satisfaction  or  an  assignment  of 
a  judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other 
officer  authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten 
cents. 

For  filing  and  entering  specifications  and  all  otber  papen 
relating  to  a  lien  against  a  vessel,  twenty-five  cents 

For  filing  any  paper  required  by  law  to  be  filed  in  his 
office,  other  than  as  expressly  provided  for  in  this  section, 
six  cents. 

♦  AiB  to  fees  for  Bearching  in  New  York  county,  see  L.  188i,  c.  290. 
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Por  filing  any  paper  deposited  with  him  for  safe  keeping, 
pnir  cents ;  and  for  searching  for  such  a  paper,  when  re- 
quired, ttireo  cents  for  each  paper  necessarily  opened  and 
examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying 
of  T7hich  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  centa 

For  inquiring  into,  determining,  and  certifying  the  suf- 
ficiency of  the  sureties  of  a,,  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an 
election,  two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio ;  and  for  the  neces- 
sary copies  thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an 
path  of  ofuce,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected 
to  take  an  oath  of  office,  or  to  file  or  renew  any  security, 
within  the  time  prescribed  by  law,  or  of  a  vacancy  in  an  of- 
fice in  hzs  county,  ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office, 
twenty -five  cents,  and  the  expenses,  actually  and  necessarily 
incurred  in  raving  the  notice,  which  the  comptroller  deemo 
reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this 
Bection,  for  a  copy  of,  or  for  filing  or  certiiying,  any  paper, 
in  a  civil  action  or  special  proceecfing,  in  a  court  of  which  he 
is  ex-offlcio  clerk. 

§  8306.  The  last  section  doec  Dot  affect  any  special 
statutoiy  provision,  remaining  unrepealed  after  this  title 
takes  enect,  whereby  a  fee,  different  from  the  fee  therein 
allowed,  is  allowed  to  the  clerk  of  the  city  and  county  of 
New  York,  or  of  the  county  of  Kings,  for  a  service  therein 
specified. 

§  3806.  The  register  of  any  county,*  or  the  clerk  of  any 
court  of  record,  is  entitled,  for  any  services  specified  in  the 
last  section  but  one,  which  he  is  authorized  to  perform,  to 
the  fees  specified  therein,  subject  to  the  qualifications 
therein  contained. 

§  3307,  [/4m»dl884,  1894.]  A  sheriff  t  is  entitled,  for  the  84  Hun.  487. 
services  specified  in  this  section,  to  the  following  fees.  128  N.Y.  51? 

1.  For  serving  a  summons,  with  or  without  either  a 
copy  of  the  complaint,  or  a  notice  specified  in  section  four 
hundred  and  nineteen  or  section  four  hundred  and  twenty- 
three  of  this  act ;  or  for  serving  or  executing  an  order  of 

*  For  fees  of  register  in  New  York  county  see  L.  1884,  c.  631,  §  4 ; 
L.  1887,  c.  376,  8  9  ;  L.  1889,  c.  349,  §  18;   L.  1890,  c.  476.  §  7. 

t  For  fees  of  the  sheriff  in  New  York  county  see  L.  1890,  c.  623,  8  17 
ms  amended  \>7  L»  1892,  o.  41% 
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arrest,  or  any  other  mandate,  for  the  service  or  execution  of 
which  no  other  fee  is  specially  prescribed  by  law,  except  a 
subpoena,  one  dollar  for  each  person  served  or  as  to  whom 
it  is  executed ;  and  for  necessary  travelling  to  serve  or 
execute  the  same,  six  cents  for  each  mile  traveled,  going 
and  returning;  the  travelling  fees  to  be  computed  from  the 
court  house  of  the  county;  or,  if  there  are  two  or  more 
court  houses,  from  that  nearest  to  the  place  of  service  or 
execution.  But  where  two  or  more  mandates  are  delivered 
to  a  sheriff,  to  be  served  upon  or  executed  against  one 
person  at  one  time,  in  one  action  or  special  proceeding ;  or 
where  a  mandate  is  served  upon  or  executed  against  two  or 
more  persons,  in  one  action  or  special  proceeding,  and  in 
the  course  of  one  journey;  the  sheriff  is  entitled,  in  all,  to 
six  cents  only,  for  each  mile  travelled. 
4  Month.  L.  2.  For  levying  a  warrant  of  attachment  against  the  prop- 
S?isr  V*  K91  ^^^  ^^  *  def  enaant,  issued  as  prescribed  in  title  thi^  of 
DO  N.  Y.  581.  chapter  seventh  of  this  act,  or  for  executing  a  requisition  to 
replevy  one  or  more  chattels,  one  dollar ;  and,  also,  such 
additional  compensation,  for  his  trouble  and  expenses,  in 
taking  possession  of  and  preserving  the  property,  as  the 
judge  issuing  the  warrant,  or  in  a  case  of  replevin,  as  the 
court  or  a  judge  thereof  allows,  and  the  judge  or  court  may 
make  an  order  requiring  the  p:irty  liable  therefor  to  pay 
the  same  to  the  sheriff.  For  making  and  filing  a  descrip- 
tion of  real  property,  or  an  inventory  of  personal  property 
attached,  twenty-five  cents  for  each  folio ;  for  each  neces- 
sary copy  thereof,  twelve  cento  for  each  folio;  together 
with  such  compensation  to  the  appraisers,  as  the  judge 
issuing  the  warrant  allows,  not  exceeding  two  dollars  to  eadi 
appraiser,  for  each  day  actually  employed.  For  advertis- 
ing, during  the  pendency  of  the  action,  personal  property 
attached,  the  same  fees  as  are  allowed  to  a  sheriff  for 
advertising  personal  property  for  sale,  by  virtue  of  an 
execution.  If  the  action  is  settled,  either  before  or  after 
judgment,  the  sheriff  is  entitled  to  poundage,  upon  the 
value  of  the  property  attached,  not  exceeding  the  sum 
at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons 
or  other  mandate,  or  of  a  complaint,  afiidavit,  or  other 
paper  served  by  him,  where  no  fee  therefor  is  specially  pre- 
scribed by  law,  twelve  cents  for  each  folio. 
60  How.  Pr.  4.  [AnCd  1894.]  For  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon 
the  calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first 
putting  the  cause  on  the  calendar  for  that  term.  But  the 
sheriff  is  not  entitled  to  more  than  one  dollar  and  fifty  cents 
for  calendar  fees  in  one  action.  The  clerk  shall  not  put  a 
cause  upon  the  calendar,  for  trial  by  jury,  until  the  fee 
specified  in  this  subdivisiou  is  paid  to  him  for  the  use  of 
the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term  without  a  new  note  of  issae  as  prescribed  in  section 
nine  hundred  and  6eventy*seven  of  this  act,  the  party  mov. 
ing  the  trial  must  pay  to  the  clerk  for  the  use  of  the  sheriff 
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the  calendar  lee  or  fees  remaining  unpaid.  The  provisions 
of  this  subdi'vision  shall  not  be  applicable  to  counties  where- 
in the  sheriff  is  a  salaried  officer. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of 
inquiry,  or  to  try  the  validity  of  a  claim  to  personal  prop- 
erty, seized  by  virtue  of  a  warrant  of  attachment  or  an 
execution,  or  in  obedience  to  a  precept,  issued  by  commis- 
sioners appointed  to  in(|uire  concerning  the  incompetency 
of  a  person  to  manage  himself  or  his  affairs,  in  consequence 
of  idiocy,  lunacy,  or  habitual  drunkenness,  or  in  any  case 
not  provided  for  in  the  last  preceding  subdivision  of  this 
section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents. 
Por  attending  a  jury,  when  required,  in  such  a  case,  two 
dollars. 

6.  For  receiving  an  execution  against  property,  entering 
it  in  his  books,  searching  for  property,  and  postage  on  the 
return,  when  made  through  the  post-office,  fifty  cents.  If 
required  by  the  sheriff,  that  fee,  together  with  his  fee  for 
returning  the  execution,  must  be  paid,  by  the  person  in  whose 
behalf  the  execution  is  issued,  at  the  time  when  it  is  delivered 
to  the  sheriff,  who  is  not  bound  to  execute  it  unless  the  fee 
is  so  paid.  For  mileage  upon  an  execution,  for  each  mile, 
going  onl^,  ten  cents ;  to  be  computed  as  prescribed  in  sub- 
division nrst  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  «7How.  Pr. 
warrant  of  attachment,  or  an  attachment  for  the  payment  of  ^^^ 
money  in  an  action  or  a  special  proceeding  ;  or  by  virtue  of 

a  warrant  for  the  collection  of  money,  issued  by  the  comp- 
troller, or  by  a  county  treasurer ;  in  any  county  except  New 
York,  Kings,  or  Westchester,  three  per  centum  upon  the 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars, 
and  two  per  centum  upon  the  residue  of  the  sum  collected  ; 
and  in  either  of  the  counties  of  New  York,  Kings,  or  West- 
chester, two  and  one  half  per  centum  upon  the  sum  collected, 
not  exceeding  two  hundred  and  fifty  dollars,  and  one  and 
one  quarter  per  centum  upon  the  residue  of  the  sum  col- 
lected ;  and  also,  where  an  execution  is  stayed  after  a  levy, 
by  order  of  the  court  or  otherwise,  or  where  a  levy 
is  upon  a  live  animal,  or  speedily  perishable  property,  such 
additional  compensation,  for  his  trouble  and  expenses  in 
taking  care  of  and  preserving  the  property,  as  the  court  or 
a  judge  therof  allows.  Where  a  settlement  is  made  after  a 
levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  pound- 
age upon  the  value  of  the  property  levied  upon,  not  exceeding 
the  sum  at  which  the  settlement  is  made,  and  to  the  addi- 
tional compensation,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  |  io88,  Con- 
virtue  of  an  execution,  warrant  of  attachment,  or  other  eoLAct 
warrant  specified  in  the  last  preceding  subdivision,  two  dol- 
lars, unless  it  is  stayed  or  settled  before  sale ;  and  in  that  case, 

one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real 
property,  by  virtue  of  an  execution,  twenty-five  cents  far 
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each  folio.  For  drawing  and  executing  a  conveyance, up<m 
a  sale  of  real  property,  two  dollars,  to  be  paid  by  the  gran- 
tee. The  sheriff  is  also  entitled  to  the  printers  fees,  as 
prescribed  by  law,  paid  by  him  for  the  publication,  not  more 
than  six  weeks,  of  a  notice  of  the  sale  of  real  property,  and 
he  may  require  the  party  directing  the  sale  to  advance  the 
printer's  fees,  in  which  case  he  must  repay  the  same  out  of 
the  proceeds.  Where  the  notice  is  published  more  than  six 
weeks,  or  the  sale  is  postponed,  the  expense  of  continuing 
the  publication,  or  of  publishing  the  notice  of  postponement, 
must  be  paid  by  the  person  requesting  it.  Where  two  or 
more  executions  against  the  property  of  one  judgment  debt- 
or are  in  the  hands  of  the  sheriff,  at  the  time  when  the 
property  is  first  advertised,  the  sheriff  is  entitled  to  printer's 
fees  upon  only  one  execution ;  and  he  must  elect  upon  which 
execution  he  will  receive  the  same, 

10.  For  returning  any  mandate,  which  he  is  required  by 
law  to  return,  twelve  cents.  For  a  certified  copy  of  an 
execution,  and  of  the  return  of  satisfaction  thereupon, 
delivered  as  prescribed  in  section  twelve  hundred  and  sixty- 
«ix  of  this  act,  twenty-five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling 
and  conveying,  real  property,  in  pursuance  of  a  direction 
contained  in  a  judgment,  the  like  fees,  as  for  the  same  ser- 
vices upon  the  sale  of  real  property  by  virtue  of  an  execu- 
tion ;  but  where  "I'eal  property  is  sold  under  a  judgment  in 
an  action  to  foreclose  a  mortgage,  the  sheriff's  entire  com- 
pensation cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one 
dollar.  For  takmg  any  other  bond,  or  any  undertaking, 
which  he  is  authorized  to  take,  fifty  cents.  For  a  certifiM 
copy  of  such  a  bond  or  undertaking,  twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a 
person  into  possession  of  real  property,  other  than  a  warrant 
specified  in  subdivision  eighteenth  of  this  section,  and  re- 
moving the  person  in  possession,  one  dollar  and  fifty  cents, 
and  the  same  travel  fees  as  upon  the  service  of  a  sunmions. 

14.  For  each  person  committed  to  or  discharged  from 
prison,  in  an  action  or  a  special  proceeding,  one  dollar,  to 
be  paid  by  the  person  at  whose  instance  he  is  imprisoned. 
For  attending  before  an  officer,  for  the  purpose  of  sur- 
rendering a  prisoner,  or  receiving  into  custody  a  prisoner 
surrendered,  in  exoneration  of  his  bail,  including  all  his 
services  upon  such  a  surrender  or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and 
for  travelling,  going  and  returning,  eight  cents  for  each 
mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas 
corpus  to  inquire  into  the  cause  of  detention,  one  dollar  and 
fifty  cents  ;  and  for  travelling  to  and  from  the  jail,  twelve 
cents  for  each  mile.  For  bringing  up  a  prisoner,  upon  any 
other  writ  of  habeas  corpus,  the  same  fees ;  and  for  attend- 
ing the  court  or  judge  thereupon,  one  dollar  for  each  day. 
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The  sheriff  is  entitled,  in  addition  to  the  sum  specified  in  this 
sabdivision  to  his  actual  and  necessary  expenses. 

17.  For  any  services  which  may  be  rendered  b^'  a  constahle, 
other  than  those  specially  provided  for  in  this  section,  the 
same  fees,  as  are  allowed  by  law  t  o  a  constable  for  these  ser- 
vices. 

18  For  executing  a  warrant,  to  remove  £ny  person  from 
lands,  belonging  to  people  of  tiie  State,  or  to  Indians, 
sach  a  snm  as  the  comptroller  audits,  and  certifies  to  be  a 
reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  election, 
to  all  the  officers,  to  whom  he  is  required  by  law  to  give  such 
a  notice,  one  dollar  for  each  town  or  ward,  in  addition  to 
the  expense  of  publishing  the  notices,  as  required  by  Jaw-; 
payable  from  tbe  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents 
for  e.tch  consttble notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required 
by  law  to  attend,  for  each  day,  three  dollars. 

§  HB08*  The  last  section,  except  the  limitation  of  amount 
contained  in  subdivision  eleventh  thereof,  does  not  affect  any 
special  statutory  provision,  remaining  unrept-aled  after  this 
title  takes  effect,  relating  to  the  fees  and  expenses  of  the 
sheriff  of  the  city  and  county  of  New  York,  or  the  sheriff  of 
the  county  of  Kings. 

§  3309«  The  fees  of  a  sheriff,  upon  an  execution  against 
property,  other  than  those  with  respect  to  which  it  is  spe- 
cially prescribed  by  statute,  either  that  they  must  be  paid  by 
a  particular  person,  or  that  they  may  be  included  in  the 
costs  of  the  party  in  whose  favor  the  execution  is  issued, 
mast  be  collected  by  virtue  of  the  execution.  In  the  same 
manner  as  the  sum  tiierein  directed  to  be  collected. 

§  3310*  A  coroner  is  entitled  for  the  services  specified 
in  this  section,  to  the  following  fees  : 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause, 
disqualified,  the  same  fees  to  which  a  sheriff  is  entitled  for 
the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtae  of  a  man- 
date, and  maintaining  him  while  there,  two  dollars  for  each 
day,  to  be  paid  by  tbe  sheriff,  before  he  is  entitled  to  be  dis- 
charged. 

8  sail.  [Am'd  1885,  1886, 1887, 1891, 1895,  amendment  to 
take  effect  January  1, 1896.]  Except  where  otherwise  agreed 
or  when  special  provision  is  otherwise  made  by  statute  a 
stenographer  is  entitled,  for  a  copy  fully  written  out  from  his 
stenographic  notes  of  the  testimony  or  any  other  proceeding, 
taken  in  an  action,  or  a  special  proceeding  in  a  court  of  re- 
cord, or  before  a  judge  or  justice  thereof,  and  furnished  upon 
request,  to  a  party  or  his  attorney,  to  the  following  fees  for 
ea^  folio:  in  a  trial  term  of  the  supreme  court  or  at  a  special 
term  of  the  supreme  court  in  the  third,  fourth,  fifth,  sixth, 
seventh  or  eighth  judicial  districts,  six  cents;  in  any  other 
court  or  courts,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  record  of  the 
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snrrogate'g  conrt  of  either  of  the  counties  of  New  York  or 
KingH,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 

O-  §  8812.    [Am'd  1881,   1889.]    A  constable  or  a  deputy 

\  ?  ^  ^  sheriff  is  eo titled,  for  attending  a  sitting  of  a  conrt  6t 
record,  pursuant  to  a  notice  from  the  sheriff,  to  the  following 
fees  for  each  day's  actual  attendance  in  any  county  in  the 
State,  two  dollars,  except  that  in  the  county  of  Erie,  the 
compensation  shall  be  three  dollars,  and  mileage,  as  allowed 
by  law  to  trial  jurois  in  courls  of  record.  Those  fees  must 
bo  paid  by  the  coanty  treasurer,  upon  the  production  of  the 
certiticate  of  the  clerk,  statiDg  the  number  of  days  that  the 
constable  or  deputy  sheriff  attended.  But  the  provisions  of 
this  section  shall  not  be  applicable  to  the  counties  of  Kings 
or  New  York. 

§  881 3*  A  trial  juror,  in  an  action  or  a  special  proceed- 
ing, in  a  court  of  record,  is  entitled,  except  as  otherwise 
specially  prescribed^  by  stifttute  in  a  particular  court,  or  a 
particular  couoty,  to  the  following  fees :  twenty-five  cents 
for  each  cause  in  which  he  is  empanelled ,  to  be  paid  \  y  the 
party  noticing  the  cause  for  trial ;  or,  if  it  is  noticed  by 
more  than  one  party,  by  the  party  whom  the  court  directs  to 
pay  it. 

^  §  8'U4«     In  the  county  of  New  York,  the  common  coun- 

^^ ^         cil,  and  in  any  other  county,  the  board  of  supervisors  may 
^  ^"^  direct  that  a  sum,  not  exceeding  two  dollars,  in  addition  to 

the  fees  prescribed  in  the  last  section,  or  in  any  other  statu- 
tory provision,  be  allowed  to  each  grand  juror,  and  each 
trial  j  uror,  for  each  day's  attendance  at  a  term  of  a  court 
of  rec  )rd,  of  civil  or  criminal  jurisdiction,  held  within  their 
c  )unty ;  and  also  travel  fees  forgoing  to  and  returning  from 
the  term,  not  exceeding  five  cents  for  each  mile.  The  sum 
so  allowed  must  be  paid  by  the  county  treasurer,  upon  the 
certificate  of  the  clerk  of  the  court,  stilting  the  number  of 
days  that  the  juror  actually  attended,  and  the  number  of 
miles  traveled  by  him,  in  order  to  attend.  The  amount  so 
paid  must  be  raised  in  the  same  manner,-  as  otht  r  county 
charges  are  raised. 

\v.\  11  in.  484.  §  8815*  Where  the  trial,  by  a  jury,  oE  an  issue  of  fact, 
i  5r)N.Y.249.  in  either  a  civil  or  a  criminal  action  or  special  proceeding, 
in  a  court  of  record,  occupies  more  than  thirty  days,  the 
court,  by  an  order  entered  in  the  minutes,  may  fix  and  allow, 
to  each  juror,  such  an  extra  compensation  as  it  deems  reason- 
able, for  his  services  thereupon  ;  the  amount  of  which  com- 
pensation, together  with  the  expenses  actually  and  neces- 
sarily incurred,  for  food  for  the  jurors  during  the  trial,  is  a 
county  charge. 

§  8816.  A  trial  juror,  sworn  in  a  special  proceeding,  be- 
fore a  judge  of  a  court  of  record  ;  or  upon  a  writ  of  inquiiy ; 
ornpon  a  trial,  b  fore  a  sheriff,  of  a  claim  to  personal  [>iop- 
ertv,  seized  by  virtue  of  a  warrant  of  attachment  or  an  exe- 
cution ;  is  entitled  to  twenty-five  cents,  to  be  paid  by  the 
person  at  whose  instance  tiie  jury  is  empanelled. 
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§  331 7.  Except  as  otherwise  specially  prescribed  by  law, 
the  proprietor  of  a  newspaper  is  entitled,  for  publishing  a 
summons,  notice,  order,  citation,  or  other  advertisement, 
required  by  law  to  be  published,  other  than  the  session 
laws,  for  each  folio,  to  'seventy -five  cents  for  the  first  inser- 
tion,  and  fifty  cents  for  each  subsequent  insertion.  The 
compensation  for  publishing  the  session  laws,  must  be  fixed 
by  the  board  of  supervisors,  at  not  more  than  fifty  cents  for 
each  folio. 

§  3318*  A  witness  in  an  action  or  a  special  proceeding,  (,-j  dF/^  6?^^ 
attending  before  a  court  of  record,  or  a  judge  thereof,  is  en- 
titled, except  where  another  fee  is  specially  prescribed  by 
law,  to  fifty  cents  for  each  day's  attendauce  ;  aud,  if  he  re- 
sides more  than  three  miles  from  the  place  of  attendance,  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  3319*    A  witness,  attending  before  a  commissioner  or   8  1391,  Oon- 
an  officer,  authorized  to  take  his  deposition  to  be  used  'with-   ^**^-  '^*^** 
out  the  State,  in  a  case  otiier  than  one  specified  in  section 
three  thousand  three  hundred  and  twenty-seven  of  this  act, 
is  entitled  to  two  dollars  for  each  day's  actual  attendance,  and 
to  eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  3320.  [^m*d  1892.]  A  receiver,  except  as  otherwise  ioiN.Y.478. 
specially  prescribed  by  statute,  is  entitled,  in  addition  to  his 
lawful  expenses,  to  such  a  commission,  not  exceeding  five 
per  centum  upon  the  sums  received  and  disbursed  by  him, 
as  the  court  by  which,  or  the  judge  by  whom  he  is  appointed, 
allows.  Any  receiver,  assignee,  guardian,  trnstee,  committee, 
executor  or  administrator,  required  by  law  to  give  a  bond  as 
such,  may  include  as  a  part  of  his  law  ful  expenses  such 
reasonable  sum,  not  exceeding  one  per  centum  per  annum 
upon  the  amount  of  such  bond,  paid  his  sureties  thereon,  as 
such  court  or  judge  allows. 

§  3321*     A  county  treasurer,  or,  in  the  city  and  county  of   S  168,  Con- 
New  York,  the  chamberlain,  is  entitled,  for  the  services  spe-  ^**^-  ^^' 
cified  in  this  section,  to  the  following  fees  : 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum ,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon 
the  sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court, 
one-half  of  one  per  centum  upon  the  sum  invested,  not  ex- 
ceeding two  hundred  dollars,  and  one  quarter  of  one  per 
centum  upon  the  excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying 
the  same  to  the  person  entitled  thereto,  one-half  of  one  per 
centum  upon  the  interest  so  received  and  paid. 

§  3322*  A  jostice  of  the  peace  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees : 

1.    In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five 
cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 
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For  the  acknowledgment  of  a  power  of  attorney,  twenty- 
five  cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten 
cents. 

For  drawing  an  affidavit,  application,  or  notice,  required 
by  statute,  ^ve  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five 
cents. 

For  hearing  an  application  for  a  commission  to  examine 
one  or  more  witnesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  set- 
tling, and  certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant 
from  arrest,  or  to  vacate  or  modify  a  warrant  of  attach- 
ment, or  increase  the  plaintiff's  security  thereupon,  fifty 
cents. 

For  an  'adjournment,  except  where  it  is  made  by  the 
Justice  upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendant 
does  not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issuo  of  fact,  where  the  defendant  ap- 
pears, seventy-five  cents. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty- 
five  cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five 
cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly 
prescribed  by  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  twen- 
ty five  cents. 

For  making  a  return  upon  an  appeal  from  a  judgment, 
t^x)  dollars. 

For  an  order,  directing  an  action  or  a  special  proceeding 
to  be  continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by 
law,  for  each  day  actually  spent,  two  dollars, 

2.  In  a  special  proceeding,  or  an  action  not  brought  be< 
fore  a  justice  of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  ex- 
pressly prescribed  by  law,  twenty -five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged 
with  being  the  father  of  a  bastard,  fifty  cents ;  for  indors- 
ing a  warrant,  issued  from  another  county,  twenty-five 
cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by- 
law, for  each  day  actually  spent,  two  dollars. 
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For  a  precept  or  other  mandate,  whereby  a  special  pro- 
ceeding IS  commenced,  in  a  case  where  a  fee  therefor  is 
not  specially  prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  propecty,  in  a  case  where  it  is  required 
by  law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinqnent  juror 
or  witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a 
minute  or  record  oi  conviction  of  such  a  juror  or  witness,  or 
of  any  person  for  contempt,  in  any  case  where  a  fee  there- 
for is  not  specialljr  prescribed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him, 
twenty-five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  under- 
taking, a  recognizance,  or  other  written  security,  and  filing 
the  same  with  the  county  clerk,  or  other  officer  with  whom 
it  must  be  filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five 
cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fiftycents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents  ; 
except  in  proceedings  to  alter  or  lay  out  a  highway,  in 
which  case  he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
fifty  cents. 

For  receiving  and  entering  the  verdict  of  the  jury,  and 
the  order,  if  any,  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed 
by  this  subdivision,  and  for  which,  if  rendered  in  an  action 
before  a  justice,  a  fee  is  allowed  by  the  first  subdivision  of 
this  section,  the  fee  allowed  in  such  an  action  for  the  same 
service. 

For  taking  the  deposition  of  a  witness,  upon  an  order 
made,  or  commission  issued,  by  a  court  of  record  of  the 
State,  or  a  court  in  another  state  or  a  territory,  or  a  foreign 
country,  ten  cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto, 
fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten 
cents. 

§  8888.  [Am'd  1890.]  A  constable  is  entitled,  for  the 
services  specified  in  this  section,  to  the  following  fees : 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or 
in  a  justices*  court  of  a  city,  for  serving  a  summons,  twenty- 
five  cents  ;  for  serving  a  summons  and  executing  an  order 
of  arrest,  one  dollar  ;  for  serving  a  summons  and  levying  a 
warrant  of  attachment,  one  dollar ;  for  serving  a  summons 
and  affidavit  and  executing  a  requisition  in  an  action  for  a 
chattel,  one  dollar ;  for  serving  an  order,  directing  the 
action  to  be  continued  before  a  justice  other  than  the  one 
before  whom  it  is  pending,  and  for  attending   before  tbo 
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latter,  fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends 
with  a  person  in  his  custody  ;  for  collecting  money  by  virtue 
of  an  execution,  for  every  dollar  collected,  to  the  amount  of 
fifty  dollars,  lave  cents  ;  for  every  dollar  collected  ever  fifty 
dollars,  two  and  one-half  cents  ;  where  a  judgment  or  an 
execution  is  settled  after  a  levy,  the  constable  is  entitled  to 
poundage  upon  the  sum  at  which  the  settlement  is  made, 
not  exceeding  the  value  of  the  property  levied  upon  ;  for 
each  mile  necessarily  traveled,  going  and  returning,  to  serve 
a  summons  or  to  serve  or  to  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place 
of  abode  of  the  person  served,  or  the  place  where  it  is  served, 
to  the  place  where  it  is  returnable,  t.'^n  cents ;  but  where  two 
or  more  mandates  in  one  action  are  served  or  executed  upon 
one  journey,  or  where  a  mandate  is  served  or  executed 
against  two  or  more  persons  in  one  action  he  is  entitled,  io 
all,  to  only  ten  cents  for  each  mile  necessarily  traveled  ;  for 
notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest, 
twenty-five  cents ;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found, 
to  serve  such  a  notice,  for  each  mile  traveled,  going  and  re- 
turning, ten  cents ;  for  subpoenaing  each  witness,  not  ex- 
ceeding four,  twenty-five  "cents ;  for  notifying  the  jurors  to 
attend  a  trial,  one  dollar  and  fifty  cents ;  for  taking  charge 
of  a  jury  during  their  deliberations,  fifty  cents ;  where 
witnesses,  not  exceeding  four,  are  subpoenaed  ])y  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents 
each. 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  pro 
ceedings  relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless 
a  fee  therefor  is  specially  "prescribed  by  law,  for  each  per- 
son notified,  ten  cents ;  and  for  each  mile  actually  and 
necessarily  travelled,  going  from  and  returning  to  his  place 
of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the 
special  proceeding  is  commenced,  twenty  five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor 
is  not  specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to 
be  continued  before  a  justice  other  Uian  the  one  before 
whom  it  is  pending,  and  for  attending  before  the  latter, 
fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends  with 
a  person  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to 
process,  one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty^ 
^ve  cents. 

For  each  mile  necessarily  travelled,  going  and  returning, 
to  serve  or  execute  a  mandate,  the  distance  to  be  computed 
from  the  place  where  it  is  served  or  executed,  to  the  place 
where  it  is  returnable,  unless  a  different  rate  of  tiavei  fees 
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upon  the  service  or  execution  thereof  is  specially  prescribed 
by  statute,  ten  cents.  Where  two  or  more  mandates  are 
served  or  executed  in  one  special  proceeding,  the  limitation 
upon  the  amount  of  travel  fees  specified  in  the  last  pre- 
ceding subdivision  applies. 

§  3824.  A  constable  who  charges  any  travelling  fees, 
must  show,  by  affidavit,  that  the  travel  was  necessary  to 
perform  the  service  with  respect  to  which  it  is  charged ; 
that  no  more  miles  are  charged  for,  than  were  actually  and 
in  good  faith  travelled  for  that  purpose ;  that  he  had  at  the 
time  no  other  official  or  private  business  upon  the  route  so 
travelled ;  and  that  the  travelling  fees  are  charged  upon 
one  mandate  only,  which  must  be  attached  to  or  described 
in  the  affidavit.  The  justice  taxing  the  fees  must  be  satis- 
fied that  the  miles  charged  for  were  actually  and  necessarily 
travelled,  as  stated  in  the  affidavit. 

§  3385.  A  party  recovering  costs  in  an  action  before  a 
justice  of  the  peace,  in  whose  behalf  a  commission  has  been 
issued,  and  who  introduces  in  evidence  a  deposition  taken 
thereunder,  is  entitled  to  recover  his  actual  disbursements 
thereupon,  not  exceeding  the  following  sums:  commis- 
sioner's fees  for  taking  and  returning  testimony,  one  dollar; 
each  subpoena  issued,  or  oath  administered,  by  the  com- 
missioner, six  cents ;  expense  of  serving  each  subpoena, 
twenty-five  cents ;  each  witness's  fees  for  .each  day's  attend- 
ance before  the  commissioner,  twenty-five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  an- 
nexed thereto,  one  dollar. 

§  8386.  Except  as  otherwise  specially  prescribed  by  law, 
a  person,  notified  to  attend  as  a  juror,  is  entitled  to  twenty- 
five  cents,  for  attending  and  serving,  upon  the  trial  of  an 
action  or  the  hearing  of  a  special  proceeding,  before  a 
Justice  of  the  peace ;  and  to  ten  cents  for  attending  to  serve 
where  he  is  not  sworn. 

§  88S7.  A  witness  is  entitled  to  twenty-five  cents,  for 
each  day's  actual  attendan(?e,  before  a  justice  of  the  peace, 
in  an  action  or  a  special  proceeding,  or  before  a  commis- 
sioner appointed  by  a  justice  of  the  peace,  or  before  a 
justice  of  the  peace  taking  a  deposition  to  be  used  in  a 
court,  not  of  record,  of  another  state,  or  a  territory  of  the 
United  States. 

§  3388.  A  justice  of  the  peace,  or  a  constable,  juror,   4  N.  "t 
or  witness,  before  a  justice  of  the  peace,  is  not  obliged  to   Supp.  16>. 
render  any  service  specified    in   this  title,   without   the  ^<5^^/^-3  8'<J. 
previous  payment  or  tender  of  his  fee  therefor, 

§  3889.  In  an  action  before  a  justice  of  the  peace,  if  any  4  j^,  y. 
services  are  rendered  for  a  party,  and  he  neglects  to  pay  Supp.  let 
the  fees  allowed  therefor  by  law,  the  other  party  may  pay 
those  fees,  and  the  amount  thereof  must  be  taxed  as  part  of 
his  costs,  if  he  recovers  costs. 

§  3880*  The  allowance  of  a  fee,  by  this  title,  does  not 
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apply  to  a  case,  where  special  provision  is  otherwise  oadt 
by  statute  for  compensation  for  a  particular  service. 

SONY. 6S1.  §8331.  Where  an  officer  has,  when  his  title  takes 
effect,  commenced  the  performance  of  a  service,  for  which 
a  fee  is  allowed  by  the  statutes  heretofore  in  force,  he  is 
entitled  to  the  fee  so  allowed,  for  the  completion  of  that 
service,  and  he  is  not  entitled  to  the  fee  for  the  same,  or  a 
corresponding  service,  allowed  by  this  title. 

§  8838.  Except  as  otherwise  expressly  prescribed  there- 
in, this  title  does  not  apply  to  a  service  rendered  in  a 
criminal  action  or  special  proceeding,  in  a  court,  or  befors 
an  officer. 

CHAPTEE  XXIL 

DEFINITIONS  AND  REGULATIONS  CONCERNING 
THE  CONSTRUCTION,  EFFECT,  AND  APPLI- 
CATION OF  THIS  ACT. 

TITLE    I. — General  DEPmirioNS,  and  rules  of  ooh- 

STBUCTION 

TITLE  II. — ^Provisions  regulating  the   effect  and 

application  op  this  act. 

TITLE  L 
General  definitions,  and  rulee  of  eonstrucHon. 


f  8883.  Definition  of  "action/' 
8834.  Id.;     ** special     proceed- 
ing." 
8885.  Division   of  actions  into 

civil  and  criminal. 
8386.  Definition    of  *'  criminal 
action. " 

8887.  Id.;  "  civil  action.^' 

8888.  Parties  to  a  civil  action. 
8880.  Only  one  form  of  civil 

action. 


S  8340.  Rule  of  constmction  aa  to 
publication,  etc,  in 
certain  cases. 

3841.  Id.;  as  to  certain  special 
provisions  relatini;  to 
New  York  city. 

8842.  Id.;  as  to  coan^  court. 

8348.  Miscellaneous  seneral  de- 
finitions and  rules  of 
construction. 


WN.T.838.  §8388.  The  word  "acti(Jn",  as  used  in  the  New 
Revision  of  the  Statutes,  when  applied  to  judicial  proceed- 
ings, signifies  an  ordinary  prosecution,  in  a  court  of  justice, 
by  a  party  against  another  party,  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offence. 

08  £T.T.  888.  §  3884.  Every  other  prosecution  by  a  party,  for  either 
of  the  purposes  specified  in  the  last  section,  is  a  special  pro- 
ceeding. 

§  8836«  Actions  are  of  two  kinds  : 

1.  Civil 

2.  Criminal. 

§  8836.  A  criminal  action  is  prosecuted  by  the  peopk 
of  the  State,  as  a  party,  against  a  person  charged  with  a 
public  offence,  for  the  punishment  thereof. 

I  3887.  Every  other  a^tiou  is  A  civil  actipQ 


^ 
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§  3338*  The  party  prosecuting  a  civil  action  is  styled 
the  "^laintLff ;  the  adverse  party  is  styled  the  defendant. 

§  3339-  There  is  only  one  form  of  civil  action.    The  3i  Abb.  N  o. 
distinction  between  actions  at  law  and  suits  in  equity,  and  ^'  ** 
forme  cf  those  actions  and  suits,  have  been  abolished. 

§  3340*  Each  provision  of  this  act,  requiring  the  publi- 
cation of  a  summons,  notice,  or  other  paper,  in  one  or 
more  newspapers,  or  authorizing  or  requiring  a  court,  or  a 
Judge,  to  designate  one  or  more  newspapers,  in  which  such 
a  publication  must  be  made,  or  requiring  the  posting  of  a 
notice  or  other  pjaper,  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed 
after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication 
must  or  may  be  made,  or  one  or  more  particular  {daces,  in 
which  notices  or  other  legal  papers  must  or  may  be  posted, 
in  a  particular  locality,  or  in  a  particular  case.* 

§  834  !•  Each  provision  of  this  act  is  to  be  construed  l^N.T.SSi 
as  not  affecting  any  special  provision  of  the  statutes,  re- 
maining unrepealed  after  this  former  provision  takes  effect, 
which  is  applicable  exclusively  to  an  action  against  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  including  the  recovery,  entry,  and  collection  of  a 
judgment  in  such  an  action. 

§  3348*  Each  provision  of  this  act,   conferring  power  si  Abb.  NO. 
upon,  or  authorizing  a  proceeding  to  be  taken  at,  a  general,  sao;  9  Misc. 
special,  or  trial  term,  which  is  applicable  to  a  county  ^• 
court,  is  to  be  construed  as  applying  to  any  term  of  the 
county  court,  held  pursuant  to  an  appointment  made  as 
prescribed  by  law. 

§  8343.     [Am*d  1882,  .1.895.]   In  constructing  this  act,  the  9o  N  Y.  Ml. 
foUowiog  rules  must  be  observed,  except  where  a  contrary  i*i!'*»-*»' 
intent  is  expressly  declared  in  the  provision  to  be  construed, 
or  plainly  apparent  from  the  context  thereof: 

1.  [BepecUed  1895,  takes  effect  Janmry  1,  1896.] 

2»  The  word,  "mandate",  includes  a  writ,  process,  or 
other  written  direction,  issued  pursuant  to  law,  out  of  a 
court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge,  or 
a  person  acting  as  a  judicial  officer,  and  commanding  a 
court,  board,  or  other  body,  or  an  officer,  or  other  person, 
named  or  otherwise  designated  therein,  to  do,  or  to  refrain 
from  doing,  an  act  therein  specified. 

8,  The  word,  *' judge",  includes  a  justice,  surrogate,  re- 
corder, justice  of  the  peace,  or  other  judicial  officer,  au- 
thorized or  required  to  act,  or  prohibited  from  acting,  in  or 
with  respect  to  the  matter  or  thing,  referred  to  in  the  pro- 
vision wherein  that  word  is  used. 

4.  The  word,  "clerk",  signifies  the  clerk  of  the  court, 
wherein  the  action  or  special  proceeding  is  brought,  or 

^  See  L.  1884,  c.  133,  abolishing  state  paper. 
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wherein,  or  by  whose  authority,  the  act  is  to  be  done,  which 
is  referred  (o  in  the  provision  in  which  it  is  used.  If  the 
action  or  special  proceeding  is  brought,  or  the  act  is  to  be 
done,  in  or  by  the  authority  of  the  supreme  court,  it  sig- 
nifies the  clerk  of  the  county  wherein  the  action  or  special 
proceeding  is  triable,  or  the  act  is  to  be  done.  * 

6.  The  word,  **  report ",  when  used  in  connection  with  a 
trial,  or  other  inquiry,  or  a  judgment,  means  a  referee's 
report ;  and  the  word,  "  decision  ,  when  used  in  the  i^ame 
connection,  means  the  decision  of  the  court  upon  a  hearing, 
or  the  trial  of  an  issue,  before  the  court  Without  a  jury. 

6.     [Repealed  by  Statutory  Construction  Law.    i.  1892,  c 


677.] 

7. 
677.] 

8. 
677.] 


[Repealed  by  Statutory  Oonstruetion  Law.    L.  1892  ,  c. 
[Repealed  by  Statutory  Oonstruetion  Law,    L.  1892,  c. 


9.  A  **  personal  injury  ",  includes  libel,  slander,  criminal 
conversation,  seduction,  and  malicious  prosecution  ;  also  an 
assault,  battery,  false  imprisonnient,  or  other  actionable 
injury  to  the  person  either  of  the  plaintiff,  or  of  another. 

10.  An  **  injury  to  property  "  is  an  actionable  act,  where- 
by the  estate  of  another  is  lessened,  other  than  a  personal 
injury,  or  the  breach  of  a  contract. 

11.  The  word,  *  *  affidavit ",  includes  a  verified  pleading  in 
an  action,  or  a  verified  petition  or  answer  in  a  special  pro- 
ceeding. 

12.  A  warrant  of  attachment  a^inst  property  is  said  to 
be  **  annulled  ",  when  the  action,  m  which  it  was  granted, 
abates  or  is  discontinued ;  or  a  final  judgment,  rendered 
therein  in  favor  of  the  plaintiff,  is  fully  paid ;  or  a  final 
judgment  is  rendered  therein  in  favor  of  the  defendant 
But,  in  the  case  last  specified,  a  stay  of  proceedings  sus- 
pends the  effect  of  the  annulment,  and  the  reversal  or 
vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  **  judgment  creditor",  signifies  the  person 
who  is  entitled  to  collect,  or  otherwise  enforce,  in  his  own 
right,  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

14.  A  ^'  judgment  creditor's  action  "  is  an  action  bron^t 
as  prescribed  m  article  first  of  title  fourth  of  chapter  six- 
teenth of  this  act,  or  any  other  action,  brought  by  a  judg- 
ment creditor  to  aid  the  collection  of  a  judgment  for  a 
sum  of  money,  or  directing. the  payment  of  a  sum  of  money. 

15.  [Repealed  by  Statutory  Construction  Law.  L.  1892,  a 
677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the 
property,  which  is  or  may  be  set  <Mff  by  boundary  lines,  as 
distinguished  from  an  undivided  share  or  interest  therein. 


•  For  law  reflating  the  clerk  of  the  county  of  New  York, 
IS  1719-1786,  Consol.  Act. 
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17.  [Repealed  by  Statutory  Construction  Law*    L,  1892,  c« 
677.]  ^ 

18.  A  **  domestic  corporation  "  is  a  corporation  created  62Hiito^W. 
by  or  under  the  laws  of  the  State ;  or  located  in  the  State,  %2teReD 
and  created  by  or  under  the  laws  of  the  United  States,  or  ^^K 
by  or  pursuant  to  the  laws,  in  force  in  the  colony  of  New 

York,  before  the  19th  day  of  April,  in  the  year  seventeen 
hundred  and  seventy-five.  Every  other  corporation  is  a 
"  foreign  corporation  ". 

19.  The  terms,  *'trial  juror",  and  "trial  jury",  are  re- 
spectively equivalent  to  the  terms,  "petit  juror",  and 
"  petit  jury  ",  as  used  in  the  Constitution  and  laws  of  the 
State.  The  word,  "notify",  as  used,  with  respect  to  pro- 
curing the  attendance  of  a  juror,  is  equivalent  to  the  word, 
*' summon",  as  used  in  the  like  connection,  in  the  same 
Constitution  and  laws. 

20.  The  word,  *'  action ",  refers  to  a  civil  action ;  the 
word,  "judgment ",  to  a  judgment  in  such  an  action  ;  the 
term,  '*  special  proceeding",  to  a  civil  special  proceeding  ; 
the  word,  **  order",  to  an  order  made  in  such  an  action  or 
special  proceeding ;  the  words,  "  an  action  of  ejectment "  to 
an  action  to  recover  the  immediate  possession  of  real  prop- 
erty. 

21.  l^Hepeaicd  by  Statutory  Chnsiruction  Law.  L,  1892,  c. 
677.] 

22.  [Repealed  by  Statutory  Construction  Law,  L,  1892,  c, 
677.] 

23.  [Repealed  by  Siaiviory  Construction  Law.  L.  1892,  e, 
677.] 

24.  [Repealed  by  Statutory  Construction  Law.  X.  1892,  c. 
677.] 

TITLE  II. 

Provisions  regulating  the  effect  and  applicaiion  of  this  act. 

S  S344.  Short  title  of  this  act.  $  384a  Id. ;  what  deemed  com- 

8345.  Rule  of  strict  constraction  mencement   of   action, 

not  applicable  thereto.  etc. 

8840.  PnniBhment  of  crimes  and  8849.  Id. ;  when  prooeedinss  to 

misdemeanors    created  bennderformerstatut^. 

thereby.  8350.  Effect  of  this  act,  upon 

8847.  Application  of  certain  por-  trial  jurors  and  juries,  in 

Uons  thereof,  regulated  criminal  causes. 

and  qualified. 


--■■  ■■■I.  I——  ■■Mill  -~m' ■ ■     ^W^l^^-^^-^-^      ■  I     I  ^■^^■^^^^k.— *i^.«MM«MM 

♦  See  Jm  1890,  C.  663,  subd.  2.  ^O/a-o  iC  /  9  ^  ^>V^  f  /Vy^  VV  f^ 


4dd  APPLICATIOK  OT  THIS  ACT.   §§3844-3^4: 

{8351.  Id.;   npoxi  grand  jaron  $  8858.  Id.;  nponfonnerappofait- 
and  juries.  ment  of  terms. 
8858.  Id. ;     upon    proceedings  8854.  Id.  ;    upon    oi&cerB    and 
taken,  or  riinits  accrued,  offices, 
etc.,  under  zormer  stat-  8855.  When  this  act  deemed  to 
iltes.  have  been  passed,  etc. 

8856.  When  this  act  takes  effect 

86  N. Y.  857.  §  S344.  This  act  constitutes  a  portion  of  the  New  Re- 
vision of  the  Statutes,  It  may  be  styled,  in  any  act  of  the 
legislature  or  proceeding  in  a  court  of  justice,  or  wherever 
it  IS  otherwise  referred  to,  **  The  Code  of  Civil  Procedure." 

§  3846.  The  rule  of  the  common  law,  that  a  statute  in 
derogation  of  the  common  law  is  strictly  construed,  does 
not  apply  to  this  act. 

§  8346.  Where  it  is  prescribed,  in  a  provision  of  this  act, 
that  a  person  doing  or  omitting  to  do  any  act  is  guilty  of  a 

S articular  crime,  or,  generally,  of  a  misdemeanor,  he  shall 
e  pimished  therefor  in  the  manner  and  to  the  extent,  pre- 
scribed by  the  statutes  remaining  unrepealed  after  the  pro- 
vision in  question  takes  effect,  for  the  punishment  of  the 
crime  so  specified  ;  or  for  the  punishment  of  a  misdemeanor, 
the  punishment  of  which  is  not  specially  prescribed  in  the 
statute  defining  it. 

1  City  CL         §  ^3*7.  [Am*d  1881, 1882, 1883, 1893, 1894,1895. 1  The  appU- 
819.  cation  and  effect  of  certain  portions  of  this  act  are  declared 

fli^^'  £.  *^^  regulated  as  follows ;  except  that,  where  a  paiticulai 
13o  u/Sl  pi'*oviAion,  included  within  a  chapter  or  a  portion  of  a  chapter, 
30  Abb.  N.6.  specified  in  a  subdivision  of  this  section,  expressly  designates 
407n.  the  courts,  persons,  or  proceedings,  affected  thereby ;  that 

provision  is  deemed  excluded  from  the  application  an  deflfect^ 

prescribed  in  the  subdivision : 

1.  In  chapter  second,  the  prisoners  referred  to  are  civil 
prisoners  only,  except  that  section  122,  and  article  thiid  erf 
title  second  thereof,  apply  to  all  prisoners,  civil  or  criminal. 
3.  In  chapter  third,  sections  303,  304,  805  and  306,  apply 
to  trial  jurors  upon  the  trial  of  an  indictment  or  other  crim- 
inal cause ;  as  prescribed  in  subdivision  seventh  of  this  sec- 
tion, with  respect  to  the  application  of  titles  third  and  fourth 
of  chapter  tenth,  and  as  specified  in  the  next  two  sections. 
3.  In  chapter  fifth,  sections  446,  449,  450,  454,  455,  and 
458  to  468,  both  inclusive,  apply  to  an  action  commenced, 
in  any  court  of  the  State  on  or  after  the  first  day  of 
September^  1877. 
81Hnn,614.      4.  [^m'd  1895,  amendment  to  takt  effect  January  \,  19&^.\ 
N  ^^*  ^'  ^^®  remainder  of  chapter  fifth  and  the  whole  of  chapter  sixth, 
N.  203.  apply  only  to  an  action  commenced  on  or  after  tne  first  daj 

of  September,  eighteen  hundred  and  seventy  seven,  in  I  be 
supreme  court,  the  city  court  of  the  city  of  New  York  or  a 
county  court. 

5.  Chaptier  seventh,  oxcluding  section  648,  and  articles 
first  and  second  of  title  fourth  thereof,  applies  only  to  aa 
action,  in  one  f  tho  courts  specified  in  subdivision  fourth 
of  this  section,  in  which  an  application  for  an  order  of 
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arrest,  an  Injunction  order,  or  a  warrant  of  attachment 
against  property,  is  made,  on  or  after  the  first  day  of  Scpt 
tember,  1877,  Articles  first  and  second  of  title  fourth  of 
that  chapter  apply  only  to  proceedings  taken,  in  one  of 
those  courts,  on  or  after  that  date. 

6.  Chapter  eight  applies  only  to  the  proceedings  taken  on 
or  after  the  first  day  of  September,  1877,  in  an  action  or 
special  proceeding  in  one  of  the  courts  specified  in  sub- 
division fourth  of  this  section;  except  that  sections  721, 
722,  724  to  727,  both  inclusive,  and  817  to  819,  both  in- 
clusive, apply  to  all  courts  of  record ;  sections  728,  729, 
730,  749,  787,  788,  810,  to  816,  both  inclusive,  and  826,  to 
proceedings,  taken  on  of  after  that  day,  in  any  court  or 
before  any  officer  or  body  ;  and  sections  723,  764,  765,  785, 
789, 790  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and 
article  second  of  title  fifth,  apply  only  to  proceedings  taken, 
on  or  after  the  first  day  of  September,  1877,  in  one  of  the 
courts  specified  in  subdivision  fourth  of  this  section.  Titles 
third  and  fourth,  and  article  first  of  title  fifth,  of  that 
chapter  apply  only  to  jurors  drawn  for,  and  juries  formed 
at,  a  terra  of  a  court  commencing  not  less  than  twenty  days 
after  the  first  day  of  May,  1877.  Subject  to  that  qualifica- 
tion, they  apply  to  jurors  selected  under  the  statutes, 
remaining  unrepealed  after  that  day,  and  the  lists  and 
ballots  prepared  accordingly ;  until  new  jurors  are  selected, 
and  new  lists  and  ballots  are  prepared,  ao  prescribed  in 
those  titles.  The  same  portions  of  chapter  tenth,  excluding 
article  third  of  title  third,  apply  equally  to  a  criminal  and 
a  civil  action  or  special  proceeding,  r.nd  to  a  court  of 
criminal  and  a  court  of  civil  jurisdiction.  Cut  title  third 
does  not  affect  any  special  provision  of  law,  remaining 
unrepealed  after  the  first  day  of  May,  1877,  whereby  triw 
jurors  are  directed  to  be  procured,  for  a  partici:lftr  court  of 
record,  from  a  particular  locality  ;  or  whereby  a  county  is 
divided  into  two  or  more  jury  districts,  and  the  selectmg, 
drawing,  summoning,  or  attendance  of  jurors  fram  the 
particular  locality,  or  the  different  jury  diatricts,  i:  regu- 
lated. Each  of  those  provisions  becomes  applicable  V  and 
affects  the  selecting,  drawing,  notifying,  or  attendanco  of 
jurors,  as  prescribed  in  that  title,  in  like  manner  as  il  ap- 
plied to  and  affected  the  statutes  previously  in  rorco,  upon 
the  same  subject.  So  much  of  the  provisions  of  title  xourth, 
as  relates  to  the  remission  or  enforcement  of  a  fine  imposed 
upon  a  tri^  juror,  applies  to  a  fine  imposed  upon  a  grand 
juror,  as  prescribed  in  the  statutes  remaining  unrepealed, 
after  the  first  day  of  May,  1877. 
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8.  In  chapter  eleventh,  articles  first  and  second  of  title 
first,  and  the  whole  of  title  third,  apply  only  to  proceedings 
in  one  of  the  courts  specified  in  subdivision  fourth  of  this 
section,  taken  on  or  after  the  first  day  of  September,  1877. 
But  where  an  action  has  been  commenced  in  either  of  those 
courts,  before  that  date,  a  judgmeht  by  default  must  be 
taken  therein,  as  prescribed  by  the  statutes  in  force  on  the 
thirty-first  day  of  August,  1877. 

29  Hun,  47  9.  Chapter  twelfth  does  not  affect  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1877,  touching 
the  review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued, 
on  or  after  the  first  day  of  September,  1877,  out  of  a  court 
of  record,  other  than  an  execution  issued  out  of  such  a 
court,  and  directed,  pursuant  to  law,  to  a  constable  or 
marshal ;  and  to  sales  and  other  proceedings,  by  virtue  of 
an  execation  directed  to  a  sheriff,  and  delivered  to  him, 
after  that  date.  Sections  1413  and  1414,  and  sections  1417 
to  1427,  both  inclusive,  apply  only  to  a  case  where  such  an 
execution  is  issued  out  of  one  of  the  courts  specified  in  sub- 
division fourth  of  this  section  ;  or  where  a  warrant  of  at. 
tachment  against  properly  is  granted  on  or  after  that  date, 
in  an  action  brought  in  one  of  those  courts.  Title  third  of 
that  chapter  applies  only  to  an  execution,  issued  upon  a 
judgment  rendered  in  one  of  those  courts. 

26  Hun,  550.       H*    So  much  of  chapters  fourteenth,  fifteenth,  sixteenth, 
J^""-^-       seventeenth,  eighteenth,  nineteenth  and  twentieth  as  regn- 
^2  Id.  181.      late  the  proceedings  to  be  taken  in  an  action  or  special  pro- 
103N.Y  156.'   ceeding,  and  the  effect  thereof,  applies  only  to  an  action  or 
a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  eighteen  hundred  and  eighty.     And  all  ap- 
peals taken  from  any  order,  sentence,  decree  or  determina- 
tion of  a  surrogate's  court,  made  or  Entered  in  such  court  on 
or  after  the  first  day  of  September,  eighteen  hundred  and 
eighty,  in  any  matter  or  proceeding  pending  or  undeter- 
mined in  such  court,  on  the  first  day  of  September,  eighteen 
hundred  and  eighty;  and  all  appeals  to  the  court  of  appeals 
from  any  order  or  judgment  of  the  supreme  courts  affirming^ 


^ 
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reversing  or  modifying  any  such  order,  sentence,  decree  or 
determination  of  a  surrogate's  court,  shall  be  taken  and  per- 
fected, heard  and  decided  in  conformity  to  the  laws  and 
practice  regulating  appeals  from  orders,  sentences  and  de- 
crees  of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April, 
eiechteen  hundred  and  seventy-seven;  and  all  appeals  from 
any  order,  sentence,  decree,  or  determination  of  such  court, 
brought  in  conformity  thereto  since  the  first  of  September, 
eighteen  hundred  and  eighty,  are  hereby  declared  to  be  valid 
and  effectual  except  that  sections  one  thousand  six  hundred 
and  seventy  to  one  thousand  six  hundred  and  eighty-five, 
both  inclusive,  apply  also  to  the  proceedings  therein  speci- 
fied, taken,  after  that  date,  in  an  action  theretofore  com- 
menced, or  upon  a  judgment  theretofore  rendered,  and 
section  one  thousand  six  hundred  and  seventy-four  applies  to 
notice  of  pendency  of  action  theretof 01*6  or  thereafter  filed; 
sections  one  thousand  eight  hundred  and  eighty-one  to 
one  thousand  eight  hundred  and  ninety-two,  both  in- 
clusive, do  not  apply  to  an  action  upon  any  bond  therein 
specified,  where  an  order,  allowing  any  person  to  prosecute 
the  bond  in  the  name  of  the  people,  has  been  duly  made  be- 
fore that  date  and  is  then  in  force,  in  which  case  future 
actions  upon  the  same  bond  are  regulated  by  the  laws  in 
force  on  the  day  before  that  date,  notwithstanding  ttte  re- 
peal thereof;  sections  two  thousand  one  hundred  and 
eighty-one  to  two  thousand  one  hundred  and  eighty- 
seven,  both  inclusive,  two  thousand  one  hundred  and 
ninety-seven  to  two  thousand  one  hundred  and  ninety- 
nine,  both  inclusive,  and  two  thousand  two  hundred  and 
thirteen  to  two  thousand  two  hundred  and  eighteen,  both 
inclusive,  apply  also  to  a  case  where  a  discharge  is  there- 
after grunted;  and  sections  two  thousand  two  hundred 
and  twenty-eight  to  two  thousand  two  hundred  and  thirty, 
both  inclusive,  apply  also  to  trustees  theretofore  or  there- 
after appointed  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  sections 
two  thousand  two  hundred  and  fifty- three  to  two  thousand 
two  hundred  and  sixty-five,  both  inclusive,  apply  also 
yrhere  ^  ^nal  determination  has  been  made  before  the 
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first  day  of  September,  eighteen  hundred  and  eighty,  in 
proceedings  taken  nnder  any  statute  saperseded  by  the 
title  containing  those  sections,  and  to  the  process  issued 
thereupon;  sections  two  thousand  three  hundred  and  twenty 
to  two  thousand  three  hundred  and  forty-four,  both  inoInsiTe, 
apply  also  to  proceedings  taken,  before  that  date,  under 
any  statute,  superseded  by  the  title  containing  them, 
whether  a  committee  has  or  has  not  bt-en  appointed;  sec- 
tion two  thousand  five  hundred  and  thirty-seven  applies 
also  to  erery  payment  or  deposit  therein  specified,  made 
on  or  after  the  first  day  of  September,  eijghteen  hundred 
and  eighty;  section  two  thousand  ^eren  hundred  and  fifty- 
six,  except  the  words  '*  upon  the  heariuf;  before  the  surro- 
gate,'' applies  to  actions  theretofore  or  thereafter  com- 
menced  pursuant  to  article  second  of  title  three  of  chapter 
fifteen;  and  sections  two  thousand  seyen  hundred  and 
ninety-eight  to  two  thousand  eight  hundred  and  one,  both 
Inclusive,  apply  also  to  a  case  where  a  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent  bis 
been  duly  made  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  re- 
lates to  tbe  jurisdiction  of  the  several  courts  therein  speci- 
fied, applies  only  to  un  action  or  special  proceeding  com- 
menced on  or  after  the  first  day  of  September,  1880. 

18.    In  chapter  twenty -first,  titles  first,  second  and  third 
apply  only  to  an  action  in  one  of  the  courts  specified  in  sub 
I  ,?°°'oJi*-    division  fourth  of  this  section. 

14.  [Added  1894.]  The  disqualification  of  jurors,  ai>  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act, 
shidl  apply  to  all  courts. 

§  3348*  Where  a  provision  of  this  act  is  made  i^plieaUe 
by  the  last  section,  to  an  action  or  a  special  proceeding  com- 
menced on  or  after  a  day  tht^rein  specified,  if,  before  that 
date,  a  summons  in  an  action,  or  a  citation  issued  from  a 
surrogate's  court,  has  been  served  upon  one  or  more,  but  not 
upon  all,  of  the  persons  to  be  served  ;  or  an  order  for  the 
service  of  a  summons  prescribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act  has  been  made  ;  or  in  a 
special  proceeding,  elsewhere  than  in  a  surrogate's  couxi; 
the  petition  or  other  paper,  upon  which  the  first  oiier,  pro- 
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cess,  or  other  mandate  may  be  maie  or  issned,  has  not  been 
presented,  the  action  or  Kpeoial  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of   that   section. 

§  33419'  Wtere  any  provision  of  this  act  is  made  applic. 
able  to  f  atnre  proceedings  in  action  er  spoci  i)  proceeding, 
the  proceedings  therein,  nntil  the  provision  in  question  be- 
comes Applicable,  are  governed  by,  and  must  be  conducted 
according  to  the  laws  in  force  on  the  day  bof ure  the  provision 
takes  effect,  except  as  otherwise  prescribed  in  subdivision 
seventh  of  the  last  section  but  one. 

§  3350-  ^  j^^y*  ^^^  ^^6  ti^i^l  ^^  A^  indictment  or  other 
criminal  cause,  at  a  term  of  court  of  record,  commencing  rn 
or  after  the  twenty-first  day  of  May,  eighteen  hundred  and 
seventy-seven,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for 
the  term  of  the  court  at  which  it  is  trinble,  including  the 
talesmen  or  addilionaljirors,  procured  as  preserib'^d  there- 
in ;  and  the  same  must  be  tried  by  the  jury  so  formed.  But 
the  statutes  remaining  unrepealed  after  the  first  day  of 
September,  eightf  en  hundred  and  seventy-seven,  relating 
to  challenges  or  disqualifications  of  petit  jurors  in  a  sriminal 
cans^^,  or  prescribing  the  cases  wl. ere  talesman  or  additional 
petit  jurors  must  be  summoned  in  a  criminal  cause,  remain 
unaffected  by  this  act,  and  are  applicable  to  the  proceed- 
ings taken  as  prescribed  in  this  act,  and  to  the  trial  jurors 
there  specified. 
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§3361.  This  act  does  not  afifect  any  provisioii  of  the 
statutes,  remaining  unrepealed  after  the  first  day  of  Sep- 
tember, eighteen  iiundred  and  seventy-seven  relating  to 
grand  jurors  or  grand  juries ;  except  as  follows  : 

1.  A  fine  imposed,  after  the  first  day  of  September, 
eighteen  hundred  and  seventy -seven  upon  a  person  drawn 
as  a  grand  juror,  and, duly  summoned  to  attend  a  term  of 
a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth 
of  title  third  of  chapter  tenth  of  this  act ;  and  secUons 
one  tliousand  and  seventy-three  to  one  thousand  and  seventy- 
seven  of  this  act,  both  inclusive,  apply  to  such  a  peiscm, 
as  if  he  had  been  drawn,  and  notified  to  attend,  as  a  tiial 
juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  KsU 
of  petit  jurors,  the  ballots  t;ontaining  their  names,  the  box 
or  boxes  in  which  those  ballots  are  deposited  or  contained, 
the  selecting,  drawing,  summoning,  or  empannelling  of 
petit  jurors,  the  imposition  of  a  fine  upon  a  petit  iuror, 
or  the  enforcement,  reduction,  or  remission  thereof,  it  is 
deemed  to  refer  to  the  same  subject,  as  provided  for  in 
this  act,  in  like  manner  as  it  reiers  to  those  statutes. 

126 NT  200  §  3352.  Nothing  contained  in  any  provision  of  tliis 
134  Id.  128.  *  act,  other  than  in  chapter  fourth,  renders  ineffectual,  or 
136  Id.  412,  otherwise  impairs,  any  proceeding  in  an  action  or  a  special 
proceeding,  had,  or  taken,  pursuant  to  law,  or  any  other 
lawful  act  done,  or  right,  defence,  or  limitation,  lawfully 
-^XJcrued  or  established,  before  the  provision  in  questioa 
takes  effect;  unless  the  contrary  is  expressly  declared  in  the 
provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoiding  such  a  result,  or  carrying  into  cjffect 
such  a  proceeding  or  other  act,  or  enforcing  or  protectinj] 
such  a  right,  defence,  or  limitation,  the  statutes  in  force  on 
the  day  before  the  provision  takes  effect,  are  deemed  to  ?e» 
main  in  force,  notwithstanding  the  repeal  thereof, 

§  3353.  This  act  does  not  affect  the  appointment  of  a 
term,  or  the  designation  of  one  or  more  judges  to  ijold  a 
term,  made  pursuant  to  the  statutes  in  force  on  the  thirty-fiist 
day  of  August,  eighteen  hundred  and  sevcnty-seveQ  until 
new  terms  are  appointed,  or  one  or  more  judgee.  CSPe  '^cflfj 
designated,  as  prescribed  in  this  act.  . 
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^\  8854,  This  act  does  not  create  r,  vacancy  in  a-  .yaffles 
or  employment,  designated  or  referred  to  therein,  by  the  , 

title  or  description  thereof,  contained  in  tlie  statutes  in 
force  on  the  day  before  the  provision  referring  thereto  takes 
effect,  or  by  another  title  or  description ;  nor  does  it  affect 
any  provision  of  those  statutes,  relating  to  the  amount,  or 
the  time  or  the  mode  of  payment,  of  the  compensation  of 
an  officer  or  employee,  so  designated  or  referred  to,  who  is 
in  office  or  employed  on  that  day  :  except  that  where  the 
tenure  of  his  office  or  employment  is  not  prescribed  in  this 
act,  he  may  be  removed  at  pleasure  by  the  court,  officer,  or 
officers,  authorized  by  this  act  to  appoint  a  person  to  dis- 
charge the  same  duties.  Until  he  is  removed,  or  his  office 
or  place  becomes  otherwise  vacant,  the  provisions  of  this 
act  apply  to  him,  and  to  the  discharge  of  his  duties.  The 
court,  officer,  or  officers,  authorized  by  this  act  to  appoint  a 
person  to  an  office  or  employment,  may  from  time  to  time 
fill  a  vacany  therein. 

§  8355.  [Am'd  1882.]  For  the  purpose  of  determining 
the  effect  of  the  different  provisions  of  this  act  with  recpect 
to  each  other,  ttieyare  deemed  to  have  been  enacted  simul- 
taneously. For  the  purpose  of  determining  the  effect  of 
this  act  upon  other  acts,  and  the  effect  of  other  acts  upon 
this  act,  chapters  fourteen  to  twenty-two  of  this  act,  lK)tb. 
inclusive,  are  deemed  to  have  been  enactwi  on  the  twelfth 
day  .of  January,  in  the  year  eighteen  hundred  and  eighty ; 
and  all  acts  passed  after  the  last-mentioned  date  are  to  have 
the  same  effect  as  if  they  were  passed  after  those  chapters. 

§  3356.  Subject  to  the  qualifications  contained  in  the  135M.Y.249 
foregoing  sections  of  this  title,  this  act  shall  take  effect  as 
follows :  titles  third  and  fourth,  and  article  first  of  title  fifth 
of  chapter  tenth,  on  the  first  day  of  May,  in  the  year 
eighteen  hundred  and  seventy-seven ;  the  remainder  of 
chapters  first  to  thirteenth,  both  inclusive,  on  the  first  day 
of  September,  in  the  year  eighteen  hundred  and  seventy- 
seven  ;  chapters  fourteen  th  to  twenty-first,  both  indusive,  on 
the  first  day  of  September,  eighteen  hundred  and  eighty ; 
and  this  chapter  immediately. 

CHAPTER  XXm.* 
SUPPLEMENTAL  PROVISIONS. 
TITLE  I. — ^Proceedings  for  the  condemnatiok  of 

B^EAL  property. 

TITLE  IL — ^PROCEEDIIS^GS  for  the  SAIiE  of  OOBFOBiLTa 

REAIi  property. 

TITLE  L 

« 

Proceedings  far  ths  GondemTMtian  of  Beai  Property. 

I  839r.  Condemnation  Law.  {  S859.  Title  to  real  estate,  how 

886S.  Terms  nsed,  defined.  acquired. 

^^""  *Added  by  L.  1890,  c  95. 
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ance  of  offer.  Costenid 

allov^ancea. 
§  3373.  Compensation  awarded, 
etc. ,  to  be  docketed  as  a 
judgment.  Delivery  of 
posseBsion.  Ibsuo  of 
writ  of  assistance. 

Abandonment  of  proceed- 
ings bv  plaintiff. 
8875.  Appeal  from  final  oxder ; 
stay. 

Appeal  froD*.  judgment  by 
plaintiff 

New  appraisal. 

Adverse  and  conflicting 
claimant  to  money. 

Power  of  court  to  prevent 
disturbance  of  posses- 
sion. 

Entiy  npon  and  use  of 
property  after  answer 
interposed. 

Notice  of  pendency  of  pro- 
ceedings. Effect  thereof. 
Duty  of  county  clerk. 

Power  of  court  to  make 
all  necessary  orders,  etc 

8383.  Kepeal. 

8384.  When  act  to  take  effect 


8874. 


3376. 

3377. 
3878. 

8879. 


3380. 


8381. 


8382. 


8880>  Petition  to  supreme  court. 
What  to  contain.  Pro- 
ceedings to  be  com- 
menced by  petition  ; 
what  to  contain. 

8861.  Notice  of  presentation  of 

petition.    Service. 

8862.  Sf  rvice.  how  made. 
8363.  Diity  of  general  gaardian, 

committee    or  trustee. 
Court,  when  to  appoint 
guardian  ad  litem. ' 
8864  Appearance  of  parties. 

8365.  Answer  ;  what  to  contain. 

8366.  Verification    of    petition 

and  answer. 

8867.  Trial  of  issues  and  deci- 
sion. 

8368.  Provisions  applicable. 

3o69.  Judgment,  entrv  of .  Com- 
missioners of  appraisal. 

8370.  Duty  of    commit^sioners. 

Report.  Compensation. 

8371.  Confirmation    of    report. 

Kehearing  before  com- 
missioners. Final  or- 
der. Deposit  of  money 
deemed  payment. 
3872.  Offer  to  purchase  by  plain- 
tiff.   Notice  of  accept- 

§  3357.  This  title  shall  be  known  as  the  condemnation 
3aw. 

§  3358.  The  term  **  person  ",  when  used  herein,  includes 
a  coiporation,  joint  stock  association,  the  state  and  a  politi- 
cal division  thereof,  as  well  as  a  natural  person  ;  the  term 
•*  real  property  ",  any  right,  interest  or  easement  therein  or 
appurtenance  thereto ;  and  the  term  "owner",  all  persons 
having  any  estate,  interest  or  easement  in  the  propertyto 
be  taken,  or  any  lien,  charge  or  encumbraDce  thereon.  The 
person  instituting  the  proceedings  shall  be  termed  the  plain- 
tiff ;  and  the  person  against  whom  the  proceeding  is  brought, 
the  defendant. 

§  3350.  Whenever  any  person  is  authorized  to  acquire 
title  to  real  propertv,  for  a  public  use,  bv  condemnation, 
the  proceeding  for  tnat  purpose  shall  be  taken  in  the  man- 
ner prescribed  in  thi5  title. 

§  3360.  The  proceeding  shall  be  instituted  by  the  pre- 
sentation of  a  petition  by  the  plaintift  to  the  supreme  court 
setting  forth  the  following  facts  : 

1.  His  name,  place  of  residence,  and  the  business  in  which 
engaged  ;  if  a  corporation  or  joint  stock  association,  whether 
foreign  or  domestic,  its  principal  place  of  business  within 
the  State,  the  names  ana  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers, 
as  the  case  may  be,  and  the  object  or  purpose  of  its  incor; 
poration  or  association  ;  if  a  political  division  of  the  state* 
the  names  and  places  of  residence  of  its  principal  officers; 
and  if  the  state,  the  name  and  place  of  residence  of  tbff 
officer  acting  in  its  behalf  in  the  proceeding. 
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2*  A  specific  description  of  the  property  to  be  con- 
demned and  its  location,  by  metes  and  bounds,  with  rea- 
sonable certainty. 

3.  The  public  use  for  which  the  property  is  required^  and 
a  concise  statement  of  the  facts  showing  the  necessity  of  itA 
acquisition  for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of 
the  property ;  if  an  infant,  the  name  and  place  of  residence 
of  his  general  guardian,  if  he  has  one;  if  not,  the  name 
and  place  of  residence  of  the  person  with  whom  he  resides; 
if  a  lunatic,  idiot,  or  habitual  drunkard,  the  name  and 
place  of  residence  of  his  committee  or  trustee,  if  he  has  one; 
if  not,  the  name  and  place  of  residence  of  the  person  with 
whom  he  resides.  If  a  non-resident,  havinjj  an  agent  or 
attorney  residing  in  the  state  authorized  to  contract  for  the 
sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney  ;  if  the  name  or  place  of  residence  of 
any  owner  can  not  after  diligent  inquiry  be  ascertained,  it 
may  be  so  stated  with  a  specific  statement  of  the  extent  of 
the  inquiry  which  has  been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the 
owner  of  the  property  for  its  purchase  and  the  reason  of 
such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  133 n.y.  242 
good  faith,  to  complete  the  work  or  improvement,  for  which 

the  property  is  to  be  condemned  ;  and  that  all  the  pre- 
liminarj' steps  required  by  law  have  been  taken  to  entitle 
him  to  mstitute  the  proceeding. 

8.  A  demand  for  relief,  that  it  may  be  adjudged  that  the 
public  use  requires  the  condemnation  of  the  real  property 
described,  and  that  the  plaintiff  is  entitled  to  take  and  hold 
such  property  for  the  public  use  specified,  upon  making 
compensation  therefor,  and  that  commissioners  of  appraisal 
be  appointed  to  ascertain  the  compensation  to  be  made  to 
the  owners  for  the  property  so  taken. 

§  3361.  There  must  be  annexed  to  the  petition  a  notice 
of  the  tinte  and  place  at  which  it  will  be  presented  to  a 
special  term  of  the  supreme  court,  held  in  the  judicial  dis- 
trict where  the  property,  or  some  portion  of  it,  is  situated, 
And  a  copy  of  the  petition  and  notice  must  be  served  upon 
all  the  owners  of  the  property  at  least  eight  days  prior  to 
its  presentation. 

g  3368*  Service  of  the  petition  and  notice  must  be  made 
in  the  same  manner  as  the  service  of  a  summons  in  an  ac- 
tion in  the  supreme  court  is  required  to  be  made,  and  all 
the  provisions  of  articles  one  and  two  of  title  one  of  chap- 
ter five  of  this  act,  which  relate  to  the  service  of  a  summons, 
either  personally  or  in  any  other  way,  and  the  mode  of 
proving  service,  shall  apply  to  the  service  of  the  petition 
and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
aiding  ic  this  state,  authorized  to  contract  for  the  sale  of 
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the  real  property  described  in  the  petition,  service  upon  such 
agent  or  attorney  will  be  sufficient  service  upon  ouch  de 
f endant.  In  case  the  defendant  is  an  infant  of  tLe  age 
of  fourteen  yeara  or  upwards,  a  copy  of  the  petition  and 
notice  shall  also  be  served  upon  his  general  guardian,  if  be 
has  one ;  if  not,  upon  the  person  with  whom  he  lesides. 

§  8863.  If  a  defendant  is  an  infant,  idiot,  lunatic  or 
habitual  drunkard,  it  shall  be  the  duty  of  his  general  guar- 
dian, committee  or  trustee,  if  he  has  one,  to  appear  for  him 
upon  the  presentation  of  the  petition  and  attend  to  his  in- 
terests, and  in  case  he  has  none,  or  in  case  his  general  guar- 
dian, committee  or  trustee  fails  to  appear  for  him,  the  court 
shall,  upon  the  presentation  of  the  petition  and  notice,  with 
proof  of  service,  without  further  notice,  appoint  a  guardian 
ad  litem  for  such  defendant,  whose  duty  it  shall  be  to  ap- 
pear for  him  arid  attend  to  his  interests  in  the  proceeding, 
and,  if  deemed  necessary  to  protect  his  rights,  the  court 
may  require  a  general  guardian,  committee  or  trustee,  or  a 
guardian  ad  litem,  to  give  security  in  such  sum  and  with 
such  sureties  as  the  court  may  approve.  If  a  service  other 
than  personal  has  been  made  upon  any  defendant,  and  he 
does  not  appear  upon  the  presentation  of  the  petition,  the 
court  shall  appoint  some  competent  attorney  to  appear  for 
him  and  attend  to  his  interests  in  the  proceeding. 

§  83G4.  The  provisions  of  law  and  of  the  rules  and 
practice  of  the  court,  relating  to  the  appearance  of  parties 
in  person  or  by  attorney  in  actions  in  the  supreme  court, 
shall  apply  to  the  proceeding  from  and  after  the  service  of 
the  petition,  and  all  subsequent  orders,  notices  and  papers 
may  be  served  upon  the  attorney  appearing  and  upon  a 
guardian  ad  litem  in  the  same  manner  and  with  the  same 
effect  as  the  service  of  papers  in  an  action  in  the  supreme 
court  may  be  made. 

73Han,  IQ.  §8365.  Upon  presentation  of  the  petition  and  notice, 
with  proof  of  service  thereof,  an  owner  of  the  properly  may 
appear  and  interpose  an  answer,  which  must  contain  a  gen- 
eral or  specific  denial  of  each  material  allegation  of  the  pe 
tition  controverted  by  him,  or  of  any  knowledge  or  infor- 
mation thereof  sufficient  to  form  a  belief,  or  a  statement  of 
new  matter  constituting  a  defence  to  the  proceeding. 

§  3366.  A  petition  or  answer  must  be  verified,  and  the 
provisions  of  this  act  relating  to  the  form  and  contents  of 
the  verification  of  pleadings  in  courts  of  record,  and  the 
persons  by  whom  it  may  be  made,  shall  apply  to  the  verifi- 
catio:^. 
73  Hun,  9.  §  386*:'.  The  court  shall  try  any  issue  raised  by  the  peti- 
tion and  answer  at  such  time  and  place  ac  it  may  direct,  or 
it  may  order  the  same  to  be  referred  to  a  referee  to  hear  and 
determine,  and  upon  such  trial  the  court  or  referee  shall  file 
a  decision  in  writing,  or  deliver  the  same  to  the  attomer 
for  the  prevailing  party,  within  twenty  days  after  the  final 
submission  of  the  proofs  and  allegations  of  the  parties,  and 
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the  provision  of  this  act  relating  to  the  form  and  contents 
of  decisions  apon  the  trial  of  issues  of  fact  hy  the  court  or 
a  referee,  and  to  making  and  filing  exceptions  thereto,  and 
the  making  and  settlement  of  a  ca^e  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had,  in 
cise  each  deciuon  is  not  filed  or  delivered  within  the  time 
herein  required,  and  to  the  powers  of  the  court  and  referee 
npon  sach  trial,  shall  be  applicable  to  a  trial  and  decision 
under  this  title. 


§  33^«     The  provisions  of  title  one  of  chapter  eight  of 
this  act  shall  also  apply  to  proceedings  had  under^this  title. 


§  8369.  [Am*d  1895.]  Judgment  shall  be  entered  pur- 
suant  to  the  direction  of  the  court  or  referee  in  the  decision 
filed.  If  in  favor  of  the  defendant  the  petition  shall  be  dis. 
missed,  with  costs  to  be  tnxed  by  the  clerk  at  the  same  rates 
as  are  allowed,  of  course,  to  a  defendant  prevailing  in  an  ac- 
tion in  the  supreme  court,  including  the  allowaoces  for  pro- 
ceedings before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed 
and  it  appears  from  the  petition  that  he  is  entitled  to  the 
r«  lief  demanded,  judgment  shall  be  entered,  adjudging  that 
thp  condemnation  of  the  real  property  described  is  nf  cessary 
for  the  public  use,  and  that  the  plaintiff  is  entitled  to  take 
and  hold  the  property  for  the  public  use  specified,  upon 
making  compensation  therefor,  and  the  court  i^hitll  thereupon 
n  poiijfc  three  disinterested  and  competent  freeholders,  resi- 
dents of  the  judicial  district  embracing  the  county  where  the 
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real  property,  or  some  part  of  it  is  situated,  or  of  some  ootiDtjr 
adjoining  such  judicial  district,  commissioners  to  ascertain 
the  compensation  to  be  made  to  the  owners  for  the  property 
to  be  taken  for  the  public  use  specified,  and  fix  the  time  and 
place  for  the  first  meeting  of  the  commissioners.  Provided, 
howeyer,  that  in  any  snch  proceeding  instituted  within  the 
first  or  second  judicial  dis  rict,  such  commissioners  shall  be 
residents  of  the  county  where  the  real  property,  or  some 
part  of  it,  is  situated,  or  of  some  adjoining  county.  If  a  trial 
has  been  had,  at  le  ist  eight  day's  notice  of  such  appointment 
must  be  given  to  all  the  defendants  who  have  appeared.  The 
parties  may  w.uve,  in  writing,  the  provisions  of  this  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case 
they  may  be  residents  of  any  county  in  the  State.  Where 
owners  of  separate  properties  are  joined  in  the  same  proceed- 
ing,  or  separate  properties  of  the  same  owner  are  to  be  con- 
demned, xhore  than  one  set  of  commissioners  may  be  ap- 
pointed. 


;^ 


80  Uxm,  307.  §  ^^70.  I^he  commissioners  shall  take  and  subscribe  the 
constitntional  oath  of  office.  Any  of  them  may  issue  sab- 
poenns  and  administer  oaths  to  witnesses;  a  majority  of 
them  may  adjourn  the  proceeding  before  them,  from  time 
to  time,  in  their  riscretion.  Whenever  they  meet,  except 
by  appointment  of  the  court  or  pursuant  to  adjournment, 
they  shall  cause  at  least  eight  days  notice  of  such  meeting 
to  be  given  to  the  defendants  who  have  appeare<1,  or  their 
agents  or  attorneys.  They  shall  view  the  pn-miRe^  described 
Iq  the  petition,  and  hear  the  proofs  and  allegations  of  the 
parties,  and  reduce  the  testimony  taken  by  them,  if  any,  to 
writing,  aod  after  the  testimony  in  each  case  is  closed,  they, 
or  a  majority  of  them,  all  being  present,  shall,  without  un- 
necessary delay  a^^cerbiin  and  determine  the  comp  nsation 
which  ought  ju  :tly  to  be  made  by  the  plaintiff  to  the  owners 
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of  the  property  appraised  by  them;  and,  in  fixing  the 
amGimt  i>f  such  compensation,  they  sbaU  not  make  any  al- 
lowance or  deduction  on  account  of  any  real  or  supposed 


r 
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benefits  which  the  owners  may  derive  from  the  public  use, 
for  which  the  property  is  to  be  taken,  or  the  constnicticxi 
of  any  proposed  improvement  connected  with  such  public 
use.  But  in  case  the  plaintiff  is  a  railroad  corporation  and 
such  reuX  property  sh^l  belong  to  any  other  railroad  cor- 
poration, the  commissioners,  on  fixing  the  amount  of  such 
compensation,  shall  fix  the  same  at  its  fair  value  for  railroad 
purposes.  They  shall  make  a  report  of  their  proceedings 
to  the  supreme  court  with  the  minutes  of  the  testimony 
taken  by  them,  if  any ;  and  they  shall  each  be  entitled  to  six 
dollars  tor  services,  for  every  day  they  are  actually  engaged 
in  the  performance  of  their  duties,  and  their  necessary  ex- 
penses, to  be  paid  by  the  plaintiff, 

137N.Y.98.  §8371.  Upon  filing  the  report  of  the  commissioners, 
any  party  may  move  for  its  confiimation  at  a  special  term, 
held  in  the  district  where  the  properly,  or  some  part  of  it, 
is  situated,  upon  notice  to  the  other  parties  who  have  ap- 
peared, and  upon  such  motion  the  court  may  confirm  the 
report,  or  may  set  it  aside  for  irregularity,  or  for  error 
of  law  in  the  proceedings  before  the  commissioners,  or  upon 
the  ground  that  the  award  is  excessive  or  insufficient.  If 
the  report  is  set  aside,  the  court  may  direct  a  rehearing  be- 
fore the  same  commissioners,  or  may  appoint  new  commis- 
sioners for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for 
the  original  hearing,  and  the  same  proceedings  shall  be  had 
for  the  confirmation  of  the  second  repot t,  as  are  herein 
prescribed  for  the  confirmation  of  the  first  report.  If  the 
report  is  confirmed,  the  court  shall  enter  a  final  order  in  the 
proceeding,  directing  that  compensation  shall  be  made  to 
the  owners  of  the  property,  pursuant  to  the  determinatioii 
of  the  commissioners,  and  that  upon  payment  of  such 
compensation,  the  plaintiff  shall  be  entitled  to  enter  into 
the  possession  of  the  property  condemned,  and  take  and 
hold  it  for  the  public  use  specified  in  the  judgment.  De- 
posit of  the  money  to  the  credit  of,  or  payaole  to  the  order 
of,  the  owner,  pursuant  to  the  direction  of  the  court,  shaJl 
be  deemed  a  payment  within  the  provisions  of  this  title. 

78  Hun,  437.  g  3378.  In  all  cases  where  the  owner  is  a  resident  and 
not  under  legal  disability  to  convey  title  to  real  property, 
the  plaintiff,  before  service  of  his  petition  and  notice,  may 
make  a  written  offer  to  purchasj  the  property  at  a  specified 
price,  which  must  within  ten  days  thereafter  be  filed  in  the 
office  of  the  clerk  of  the  county  where  the  property  is 
situated ;  and  which  can  not  be  given  in  evidence  before 
the  commissionei's,  or  considered  by  them.  The  ow^ner 
may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  accept- 
ance of  plaintiff's  offer,  and  thereupon  the  plaintiff  may, 
upon  filing  the  petition,  with  proof  of  the  making  of  the 
offer  and  its  acceptanc;,  enter  an  order  that  upon  payment 
of  the  compensation  agreed  upon  he  may  enter  into  poa- 
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ession  of  the  real  property  described  in  the  petition,  and 
ake  and  hold  it  for  the  public  use  therein  specilicd.  If  the 
iffer  is  not  accepted,  and  the  compensation  awarded  by  the 
lomtnissioncrs  does  not  exceed  the  amount  of  the  offer, 
vith  interest  from  the  time  it  was  made,  no  costs  shiUl  be 
die  wed  to  either  party.  If  the  compensation  awarded  shall 
exceed  the  amount  of  the  offer,  with  interest  from  the  time 
t  was  made,  or  if  no  offer  was  made,  the  court  shall,  in  the 
\nn^  order,  direct  that  the  defendant  recover  of  the  plain- 
iff  the  costs  of  the  proceeding,  to  be  fcixed  by  the  clerk,  at 
:he  same  rate  as  is  allowed,  oi  course,  to  the  defendant 
when  he  is  the  prevailing  party  in  .an  action  in  the  supreme 
X)'jrt,  including  the  allowances  for  proceedings  before  and 
if  ter  notice  of  trial,  and  the  court  may  also  grant  an  addi- 
tional allowance  of  costs,  not  exceeding  five  per  centum 
I  pan  the  amount  awarded.  The  court  shall  also  direct  in 
tn3  final  order  what  sum  shall  be  paid  to  the  general  or 
special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed 
i)y  the  court  to  attend  to  the  interests  of  any  defendant 
upon  whom  other  than  personal  service  of  the  petition  and 
Dotice  may  have  been  made,  and  who  has  not  appeared,  for 
CO  Us,  expenses  and  counsel  fees,  and  by  whom  or  out  of 
what  fund  the  same  shall  be  paid.  If  a  trial  has  been  had, 
Rnd  all  the  issues  determined  in  favor  of  the  plaintiff,  costs 
of  the  trial  shall  not  be  allowed  to  the  defendant,  but  the 
plaintiff  shall  recover  of  any  defendant  answering,  the  costs 
of  such  trial  caused  by  the  interposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is 
allowed  to  the  prevailing  party  for  the  trial  of  an  action  in 
the  supreme  court. 

§  8878.  Upon  the  entiy  of  the  final  order,  the  same 
shall  be  attached  to  the  judgment  roll  in  the  proceeding, 
and  the  amount  directed  to  be  paid,  either  as  compensation 
to  the  owners,  or  for  the  costs  or  expenses  of  the  proceed- 
ing, shall  be  docketed  as  a  judgment  against  the  person 
who  is  directed  to  pay  the  same,  and  it  shall  have  all  the 
force  and  effect  of  a  money  judgment  in  an  action  in  the 
supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceeding  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced 
under  the  provisions  of  this  act.  When  payment  of  the 
compensation  awarded,  and  costs  of  the  proceeding,  if  any, 
has  been  made,  as  directed  in  the  final  order,  and  a  certified 
copy  of  such  order  has  been  served  upon  the  owner,  he 
shall,  upon  demand  of  the  plaintiff,  deliver  possession 
thereof  to  him,  and  in  case  possession  is  not  delivered  when 
demanded,  the  court  shall  require  notice  to  be  given,  upon 
proof  of  such  payment  and  of  service  of  the  copy  order, 
and  of  the  demand  and  non-compliance  therewith,  for  a 
writ  of  assistance,  and  the  court  shall  thereupon  cause  such 
writ  to  be  issued,  which  shall  be  executed  in  the  same  man- 
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ner  as  when  issued  in  other  cases  for  the  delivery  of  posses- 
sion of  real  property. 


§  3374.  [Am*dlSd4:.]  Upon  the  application  of  the  plain- 
tiff to  be  made  at  any  time  after  the  presentation  of  tbe 
petition  and  before  the  expiration  of  thirty  days  atter  the 
entry  of  the  fiual  order,  upon  eight  day's  notice  of  motion 
to  all  other  parties  to  the  proceeding  who  have  appeared 
therein  or  upon  an  order  to  show  cause,  the  court  may,  in 
its  discretion,  and  for  good  cause  shown,  authorize  and 
direct  the  abandonment  and  discontinuance  of  the  proceed- 
ing, upon  pay  11  ent  of  the  fees  and  expenses,  if  any.  of  the 
commissioners,  and  the  costs  and  expenses  directed  to  be 
paid  in  such  final  order,  if  such  final  order  shall  have  been 
entered,  and  upon  such  other  terms  and  conditions  as  the 
court  may  prescribe  ;  and  upon  the  entry  of  the  order  grant- 
ing such  application  and  r.pon  compliance  with  the  terms 
and  onditious  therein  prescribed,  payment  of  the  amount 
awarded  for  compensation,  if  such  compensatijn  shall  have 
been  theretofore  awarded,  shall  not  be  (-nforced,  but  in  such 
case,  if  such  abandonment  and  discontinuance  of  the  pro- 
c  eding  be  directed  upon  (hn  application  of  the  plaintiff,  the 
order  granting  such  application,  if  permitting  a  renewal  of 
such  proceedings,  shall  provide  that  proct  edings  to  acquire 
title  to  such  lands  br  any  part  thereof  shall  not  be  renewed 
by  the  plaintiff  without  a  tender  or  deposit  in  court  of  tbe 
amount  of  the  award  and  interest  thereon. 


§  3375.  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.]  App  al  may  be  taken  to  the  appellate  divi^ion  of  the 
supreme  court  from  the  final  order,  within  tbe  time  provided 
for  appeals  from  orders  by  title  four  of  cbapter  twelve  of  this 
act;  and  all  the  provisions  of  such  chapter  relating  to  appeals 
to  the  appellate  division  of  the  supreme  court  from  orders 
of  the  special  term  shall  apply  to  such  appeals.  Such  appeal 
will  bring  up  for  review  all  the  proceedings  subsequent  to 
the  judgment,  but  the  judgment  and  proceedings  antecedent 
thereto  may  be  reviewed  on  such  appeal  if  the  appellant 
states  in  his  notice  that  the  same  will  be  brought  np  for  re- 
view and  exceptions  shall  have  been  filed  to  tSie  decision  of 
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the  court  or  the  referee,  and  a  case  or  a  case  and  exceptions 
shall  have  been  made,  settled  and  allowed  as  required  by  the 
provisions  of  this  act  for  the  review  of  the  trial  of  actions  in 
the  snpreme  court  without  a  jury.  The  proceedings  of  the 
plaintifE  shall  not  be  stayed  upon  such  an  appeal,  except  by 
order  of  the  court  upon  notice  to  him,  and  the  appeal  shnU 
not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipula- 
tion not  to  disturb  such  possession. 


g  3376,  [Am*d  1895,  amendment  to  take  effect  January  1, 
18y6.]  If  a  trial  has  been  had  and  judgment  entered  in  favor 
of  the  defendant,  the  plaintiff  may  appeal  therefrom  to  the 
appellate  division  of  the  supreme  court  within  the  time 
provided  for  appeals  from  judgments  by  title  four  of  chapter 
twelve  of  tbis  act,  and  all  the  provisions  of  said  chapter 
relating  to  appeals  from  judgments  shall  apply  to  such  ap- 
peals ;  and  on  the  hearing  of  the  appeal  the  appellate  division 
may  aflSrm,  reverse  or  modify  the  judgment,  and  in  case  of 
reversal  mny  grant  a  new  tiial,  or  direct  that  judgment  be 
ent  red  in  favor  of  the  plaintiff.  If  the  judgment  is  affirmed 
costs  shall  be  allowed  to  the  respondent,  but  if  reversed  or 
modified  no  costs  of  the  appeal  shall  be  allowed  to  either 
party. 


§  3377.  On  the  bearing  of  the  appeal  from  the  final  or- 
der the  court  may  direct  a  new  appraisal  before  the  sarue  or 
new  commissioners,  in  its  discretion,  and  the  report  of  such 
commissioners  shall  be  final  and  conclusive  upon  all  parties 
interested.  If  the  amount  of  the  compensation  to  be  paid 
is  increased  by  the  last  report,  the  difference  shall  be  a  lien 
upon  the  land  appraised,  and  shall  be  j)aid  to  the  parties  en- 
titled to  the  same,  or  shall  be  deposited  rs  the  couit  shall 
direct ;  and  if  the  amount  is  diminished,  the  difference  shall 
be  refunded  to  the  plaintiff  by  the  party  to  whom  the  same 
may  have  been  paid,  and  judgment  therefor  may  be  ren- 
dered by  the  court,  on  the  fi.ing  of  the  last  report,  against 
the  parties  liable  to  pay  the  same. 


§  3378*     If  there   are  adverse  and  conflicting  claimants 
to  the  money,  or  any  part  of  it,  to  be  paid  as  compensation 


r 
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for  the  property  taken,  the  court  may  direct  the  mon<*y  to 
be  p  lid  into  the  conrt  by  the  plaintifE,  and  may  determmi 
who  is  entitled  to  the  same,  and  direct  to  whom  the  same 
shall  be  paid,  and  may,  in  its  discretion,  order  a  referenes 
to  ascertain  the  facts  oa  which  such  determination  anddirt^ 
tion  are  to  be  made. 


ld3K.Y.270.  §  S379«  At  any  stage  of  the  proceeding  the  conrt  nia| 
autnorize  the  pluinliff,  if  in  possession  of  the  property  sougln 
to  be  condemned,  to  con tiu  lie  in  possession,  and  may  8t*yj 
all  acti  >ns  or  proceedings  against  him  on  account  ttiereov 
upon  giving  security,  or  depositing  such  sura  of  momj  ai^ 
the  court  may  direct  to  be  held  as  security  for  the  paxmen^ 
of  Ihe  compens  tion  whirh  may  be  finally  awarded  to  tlit 
owner  therefor  and  the  costs  of  the  proceeding,  and  in  tTeiy 
sucli  case  tLe  owner  may  conduct  the  proc<  eding  to  a  con* 
elusion,  if  the  laintiff  delays  or  neglects  to  prosecute  the 
same. 


§  B*S80«  "When  an  answer  to  the  petition  has  been  iuter- 
posed,  audit  appears  to  the  sat  sfac-tion  of  the  couit  ti>afe 
tlie  [»ublic  interests  will  b»*  prejmdced  by  delay,  itmaydirok 
that  the  plaintiffs  be  permitted  to  enter  immediutt-Iy  upon 
the  real  property  to  be  taken,  and  d«  vote  it  temporarily  to 
the  public  use  specified  in  the  petition,  upon  de posi tin p  with 
the  court  the  snm  stated  in  the  answer  as  tiie  yal*e  (f  tt.a 
proper!  y,  and  w  ich  sum  shall  be  applied,  so  far  ns  it  may 
be  uecessai-y  for  that  purpose,  to  the  payment  of  the  awarJ 
that  may  be  made,  and  the  co  ts  and  expenses  of  the  pro< 
ct-eding,  and  the  residue,  if  any,  returned  to  the  plJa-if» 
and,  in  case  the  petition  should  be  dismisned,  or  no  avud 
should  be  made,  or  the  proceedings  should  be  ab.indoncd 
by  the  plaintiff,  the  court  shall  direct  that  ihe  money  »o  de- 
posited, so  far  as  it  m.«y  be  necessary,  nhall  be  apjditd  to 
the  payment  of  any  damages  which  the  dtfendHUt  may 
have  sustained  by  such  entry  upon  and  use  of  his  pr  'peitT, 
aud  his  costs  and  expenses  of  the  proceeding,  sucn  d  iu:ai:ei 
to  be  ascertained  by  the  court,  or  a  refer* e  to  be  appointed 
for  tiiat  purpose,  and  if  the  sum  so  deposited  shall  be  in- 
sufl&ci(  nt  to  pay  such  damages,  and  all  costs  and  expfcsrt 
awarded  to  the  defendant,    judgment    shall    be    eniend 


I 

I 

^         §  3381  CONDEMN  ATIOK  LAW.  4956 

^  a.G;ain&t  the  plaintiff  for  <he  dificienc^',  to  be  enforced  and 

^  collect  d  in  the  same  manner  as  a  judgment  in  the  supreme 

court ;  and  the  possession  of  the  property  shall  be  restored 

to  the  defendant. 


§  3<{81.     Upon  service  of  the  petition,  or  at  any  time  after- 
wards before  the  entry  of  the  final  order,  the  plaintiff  may 
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file  m  the  clerk's  office  of  cacli  rounty  -where  any  part  of 
thb  property  is  situated,  a  notice  of  the  pendency  of  the 
proceeding  stating  the  names  of  the  parties  and  the  object 
bf  the  proceeding,  and  containing  a  brief  description  of  the 
property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to ,  a  purchaser,  or  in- 
cumbrancer of  tho  property  affected  thereby,  from  or 
against  a  defendant  with  respect  to  whom  the  notice  is  di- 
rected to  be  indexed,  as  herein  prescribed,  and  a  person 
whose  conveyance  or  incumbrance  is  subsequently 
executed  or  subsequently  recorded,  is  bound  by  aU 
proceedings  taken  in  the  proceeding,  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he  was  a  party 
thereto.  The  county  clerk  must  immediately  record  such 
notice  when  filed  in  the  book  in  his  office  kept  for  the 

gurpose  of  recording  notices  of  pendency  of  actions,  and 
idex  it  to  the  name  of  each  defendant  specified  in  the  di- 
rection appended  at  the  foot  of  the  notice,  ana  subscribed 
by  the  plaintiff  or  his  attorney. 

73B«n,  424.  §8882.  In  all  proceedings  under  this  title,  where  the 
mode  or  manner  of  conducting  all  or  any  of  the  proceed- 
inga  therein  is  not  expressly  provided  for  by  law,  the  court 
before  whom  such  proceedings  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give 
necessary  directions  to  carry  into  effect  the  object  and 
intent  of  this  title,  and  of  the  several  acts  c(m- 
f erring  authority  to  condemn  lands  for  public  use, 
and  the  practice  in  such  cases  shall  conform,  aa  near  aa 
may  be,  to  the  ordinary  practice  in  such  court. 

§  8388.  [Am*d  1890].  So  much  of  all  acts  and  parts  of 
acts  as  prescribe  a  method  of  procedure  in  proceedings  for 
the  condemnation  of  real  property  for  a  public  use  is  re- 
pealed, except  such  acts  and  parts  of  acts  as  prescribe  a 
method  of  procedure  for  the  condemnation  of  real  property 
for  public  use  as  a  highway,  or  as  a  street,  avenue,  or  pub- 
lic place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for 
any  public  use  for,  by,  on  behalf,  on  the  part,  or  in  the 
name  of  the  corporation  of  the  city  of  New  York,  known 
as  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  or  by  whatever  name  known,  or  by  or  on  the  appli- 
jpation  of  any  board,  department,  commissioners  or  o^er 
^cers  acting  for  or  on  behalf  or  in  the  name  of  such  cor- 
poration or  city,  or  where  the  title  to  the  real  property  so 
to  be  acquired  vests  in  such  corporation  or  in  such  city ; 
and  all  proceedings  for  the  condemnation  of  real  propexty 
embraced  in  the  exceptions  enumerated  in  this  aec- 
tion,  are  exempted  from  the  operation  of  this  title. 

uiK.  Y.635.  g  8384.  This  title  shall  take  effect  on  the  first  day  of 
May,  one  thousand  eight  hundred  and  ninety,  and  shall  not 
affect  any  proceeding  previously  commenced. 


^ 


.   Sale  of  coiiPORAtE  real  proi>erty.  49? 

§§  8890,  3891 

TITLE  n. 

Ptpceedings  for  the  Sale  of  Corporate  Real  Property. 

{  8890.  Proc^lDg    on    applica-  iioii;     Appearance   on 

tion  to  sell,  mortgage,  hearing; 

etc.,  property.  3804<  Notice  to  ereditors  on  ap- 
8801.  Petition    to    court.     Id.,  plication    of   insolyent 

what  to  contain.    Ver-  Corporation,  etc. 

iflcation.  8395.  Service        of        notices, 

889S.  Hearing  of  application.  3396.   Power  of  conrtto  make 
8898.  Court  may  grant  applica-  all  necessary  orders. 

8397.  When  act  to  take  effect. 

§  8890.  Whenever  any  corporation  or  joint  stock 
association  is  required  by  law  to  make  application  to  the 
court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the 
proceeding  therefor  sh^l  be  had  pursuant  to  the  provisions 
of  this  title. 

§  889 1.  The  proceeding  shall  be  instituted  by  the  pre- 
sentation to  the  supreme  court  of  the  district  or  the  county 
court  of  the  county  where  the  real  property,  or  some  part 
of  it,  is  situated,  by  the  corporation  or  association,  applicant, 
of  a  petition  setting  forth  the  following  facts : 

1.  The  name  of  the  corporation  or  association,  and  of  itg 
directors,  trustees  or  managers,  and  of  its  principal  officers, 
and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the 
object  or  purpose  of  its  incorporation  or  formation,  and  a 
reference  to  the  statute  under  which  it  was  incorporated  or 
formed. 

8.  A  description  of  the  real  property  to  be  sold,  mortgaged 
or  leased,  by  metes  and  bounds,  with  reasonable  certainty, 

4.  That  the  interests  of  the  corporation  or  association^ 
will  be  promoted  by  the  sale,  mortgage  or  lease,  of  the  real 
property  specified,  and  a  concise  statement  of  the  reasons) 
therefor. 

5.  That  such  sale,  mortgage  or  lease  has  been  authorized,, 
by  a  vote  of  at  least  two-thiras  of  the  directors,  trustees  or 
managers  of  the  corporation  or  association,  at  a  meeting 
thereof,  duly  called  and  held,  and  a  copy  of  the  resolution 
granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of 
the  corporation  or  association,  and  the  cash  value  of  its  per- 
sonal assets,  and  the  total  amount  of  its  debts  and  liabilities, 
and  how  secured,  if  at  all . 

7.  The  application  proposed  to  be  made  of  the  moneys 
realized  from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders 
or  members  of  the  corporation  or  association,  is  required  by 
law  to  be  first  obtained,  a  statement  that  such  consent  has 
been  given,  and  a  copy  of  the  consent  or  a  certified  tran- 
script of  the  record  of  the  meeting  at  which  it  was  given, 
shall  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real 
estate  described. 
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§§8392-3397 
The  petition  shall  be  verified  in  the  same  manner  as  a 
verified  pleading  in  an  action  in  a  court  of  record. 

§  8892.  Upon  the  presentation  of  the  petition,  the  court 
maj  immediately  proceed  to  hear  the  application,  or  it  may, 
in  Its  discretion,  direct  that  notice  of  the  application  shaD 
be  given  to  any  person  interested  therein,  as  a  member, 
stockholder,  officer  or  creditor  of  the.  corporation  or  asao- 
ciation,  or  otherwise,  in  which  case  the  application  shall  be 
heard  at  the  time  and  place  specified  in  such  notice,  and 
the  court  may  in  any  case  appoint  a  referee  to  take  tbe 
proofs  and  report,  the  same  to  the  court,  with  his  opinion 
thereon. 

§  8398.  Upon  the  hearing  of  the  application,  if  it  shall 
appear,  to  the  satisfaction  of  the  court,  that  the  interests  of 
the  corporation  or  association  will  be  promoted  thereby,  an 
order  may  be  granted  authorizing  it  to  sell,  mortgage  or 
lease  the  real  property  described  in  the  petition,  or  any 
part  thereof,  for  such  sum,  and  upon  such  terms  as  the 
court  may  prescribe,  and  directing  what  disposition  shall 
be  made  of  the  proceeds  of  such  sSe,  mortgage  or  lease. 

Any  person,  whose  interests  may  be  affected  by  the  pro- 
ceeding, may  appear  upon  the  hearing  and  show  cause 
why  the  application  should  not  be  granted. 

§  8894*  If  the  corporation  or  association  is  insolvent,  or 
its  property  and  assets  are  insufficient  to  fully  liquidate  its 
debts  and  liabilities,  the  application  shall  not  be  granted, 
unless  all  the  creditors  of  the  corporation  have  been  served 
with  a  notice  of  the  time  and  place  at  which  tbe  application 
will  be  heard. 

§  8895.  Service  of  notices,  provided  for  in  this  title, 
may  be  made  either  personally,  or,  in  case  of  absence,  by 
leaving  the  same  at  the  place  of  residence  of  the  person  to 
be  served,  with  some  person  of  mature  age  and  discretion, 
at  least  eight  days  before  the  hearing  of  the  application,  or 
by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sixteen  days  before  such  hearing. 

§  8396.  In  all  applications  made  under  this  title,  where 

^     ::j^  the  mode  or  manner  of  conducting  any  or  all  of  the  pro- 

V.     ^  ceedings  thereon  are  not  expressly  provided  for,  tbe  court 

rr^  before  whom  such  application  may  be  pending,  shall  have 

f      I  the  power  to  make  all  necessary  orders  and  give  the  proper 

^      o  directions  to  carry  into  effect  the  object  and  intent  of  lta» 

^     ^  title,  or  of  any  act  authorizing  the  sale  of  corporate  real 

^  property,  and  the  practice  in  such  cases  shall  conform,  as 

^     ^  near  as  may  be,  to  the  ordinary  practice  in  such  court 

^    '^  §  8897.  This  title  shall  take  effect  May  first,  one  thoo- 

<^    ^o^  sand  ei^ht  hundred  and  ninety,  and  shall  not  affect  any 

,  K  Hu  proceeding  previously  commenced. 
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4M  COKDEMKATION  LAW.     §§  da8^^S884 

file  iQ  the  clerk's  office  of  cacli  rounty  -where  any  part  of 
thfe  property  is  situated,  a  notice  of  the  pendency  of  the 
tA'Oceeding  stating  the  names  of  the  parties  and  the  object 
bf  the  proceeding,  and  containing  a  brief  description  of  the 
property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to .  a  purchaser,  or  in- 
cumbrancer of  the  property  affected  thereby,  from  or 
against  a  defendant  with  respect  to  whom  the  notice  is  <£- 
rected  to  be  indexed,  as  herein  prescribed,  and  a  i)ers<Hi 
whose  conveyance  or  incumbrance  is  subsequently 
executed  or  subsequently  recorded,  is  bound  by  au 
proceedings  taken  in  the  proceeding,  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he  was  a  party 
thereto.  The  county  clerk  must  immediately  record  such 
notice  when  filed  in  the  book  in  his  office  kept  for  the 

gurpose  of  recording  notices  of  pendency  of  actions,  and 
idex  it  to  the  name  of  each  defendant  specified  in  the  di- 
rection appended  at  the  foot  of  the  notice,  ana  subscribed 
by  the  plaintiff  or  his  attorney. 

tsbhu.  424,  §8882.  In  all  proceedings  under  this  title,  where  the 
mode  or  manner  of  conducting  all  or  any  of  the  proceed- 
ings therein  is  not  expressly  provided  for  by  law,  the  court 
biuore  whom  such  proceedings  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give 
necessary  directions  to  carry  into  effect  the  object  and 
intent  of  this  title,  and  of  the  several  acts  con- 
ferring authority  to  condemn  lands  for  public  use, 
and  the  practice  in  such  cases  shall  conform,  as  near  as 
may  be,  to  the  ordinary  practice  in  such  court. 

§  8388.  [Am*d  1890].  So  much  of  all  acts  and  parts  of 
acts  as  prescribe  a  method  of  procedure  in  proceedings  for 
the  condemnation  of  real  property  for  a  public  use  is  re- 
pealed,  except  such  acts  and  parts  of  acts  as  prescribe  a 
method  of  procedure  for  the  condemnation  of  real  property 
for  public  use  as  a  highway,  or  as  a  street,  avenue,  or  pub- 
lic place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for 
any  public  use  for,  bjr,  on  behalf,  on  the  part,  or  in  the 
name  of  the  corporation  of  the  city  of  New  York,  known 
as  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  or  by  whatever  name  known,  or  oj  or  on  the  appli- 
cation of  any  board,  department,  commissioners  or  o^er 
^cers  acting  for  or  on  behalf  or  in  the  name  of  such  cor- 
poration or  city,  or  where  the  title  to  the  real  property  so 
to  be  acquired  vests  in  such  corporation  or  in  such  city ; 
and  all  proceedings  for  the  condemnation  of  real  proi)erty 
embraced  in  the  exceptions  enumerated  in  this  sec- 
tion, are  exempted  from  the  operation  of  this  title. 

uiK.  Y.635.  g  8384.  This  title  shall  take  effect  on  the  first  day  of 
Hay,  one  thousand  eight  hundred  and  ninety,  and  shall  not 
affect  any  proceeding  previously  commenced. 
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TITLE  n. 

lYoceedingsfor  the  Sale  of  Corporate  Real  Jh'opertjf. 

$  8890.  Proc^ing    on    applica-  iioii;     Appearance   on 

tion  to  aell,  mortgage,  hearing; 

etc.,  property.  88Q4<  Notice  to  ereditors  on  ap- 
8391.  Petition    to    court.     Id.,  plication    of   ingolyent 

what  to  contain.    Ver-  corporation,  etc. 

iflcation.  8305.  Service        of        notices, 

S89S.  Hearing  of  application.  8396.   Power  of  coortto  make 
3888.  Court  may  grant  applica*  all  necessary  orders. 

8397.  When  act  to  take  effect. 

§  8890.  Whenever  any  corporation  or  joint  stock 
association  is  required  by  law  to  make  application  to  the 
court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the 
proceeding  therefor  shall  be  had  pursuant  to  the  provisions 
of  this  title. 

§  889 1.  The  proceeding  shall  be  Instituted  by  the  pre- 
sentation to  the  supreme  court  of  the  district  or  the  county 
court  of  the  county  where  the  real  property,  or  some  part 
of  it,  is  situated,  by  the  corporation  or  association,  applicant, 
of  a  petition  setting  forth  the  following  facts : 

1.  The  name  of  the  corporation  or  association,  and  of  its 
directors,  trustees  or  managers,  and  of  its  principal  officers, 
and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the 
object  or  purpose  of  its  incorporation  or  formation,  and  a 
reference  to  the  statute  under  which  it  was  incorporated  or 
formed. 

3.  A  description  of  the  real  property  to  be  sold»  mortgaged 
or  leased,  by  metes  and  bounds,  with  reasonable  certainty, 

4.  That  the  interests  of  the  corporation  or  association 
will  be  promoted  by  the  sale,  mortgage  or  lease,  of  the  real 
property  specified,  and  a  concise  statement  of  the  reasons 
therefor. 

5.  That  such  sale,  mortgage  or  lease  has  been  authorized,, 
by  a  vote  of  at  least  two- thirds  of  the  directors,  trustees  or 
managers  of  the  corporation  or  association,  at  a  meeting 
thereof,  duly  called  and  held,  and  a  copy  of  the  resolution 
granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of 
the  corporation  or  association,  and  the  cash  value  of  its  per- 
sonal assets,  and  the  total  amount  of  its  debts  and  liabilities,, 
and  how  secured,  if  at  all . 

7.  The  application  proposed  to  be  made  of  the  moneys 
realized  from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders 
or  members  of  the  corporation  or  association,  is  required  by 
law  to  be  first  obtained,  a  statement  that  such  consent  has 
been  given,  and  a  copy  of  the  consent  or  a  certified  tran* 
script  of  the  record  of  the  meeting  at  which  it  was  given, 
shall  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real 
estate  described. 
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The  petition  shall  be  verified  in  the  same  manner  aa  a 
verified  pleading  in  an  action  in  a  court  of  record. 

§  889 2.  Upon  the  presentation  of  the  petition,  thecouil 
may  immediately  proceed  to  hear  the  application,  or  it  may, 
in  its  discretion,  direct  that  notice  of  the  application  shall 
be  given  to  any  person  interested  therein,  as  a  member, 
stockholder,  officer  or  creditor  of  the.  corporation  or  asso- 
ciation, or  otherwise,  in  which  case  the  application  shall  be 
heard  at  the  time  and  place  specified  in  such  notice,  and 
the  court  may  in  any  case  appoint  a  referee  to  take  the 
proofs  and  report,  the  same  to  the  court,  with  his  opinion 
thereon. 

§  3398.  Upon  the  hearing  of  the  application,  if  it  shall 
appear,  to  the  satisfaction  of  the  court,  that  the  interests  of 
the  corporation  or  association  will  be  promoted  thereby,  an 
order  may  be  granted  authorizing  it  to  sell,  mortgage  or 
lease  the  real  property  described  in  the  petition,  or  any 
part  thereof,  for  such  sum,  and  upon  such  terms  as  the 
court  may  prescribe,  and  directing  what  disposition  shall 
be  made  of  the  proceeds  of  such  sSe,  mortgage  or  lease. 

Any  person,  whose  interests  may  be  affected  by  the  pro- 
ceeding, may  appear  upon  the  hearing  and  show  cause 
why  the  application  should  not  be  granted. 

§  3394,  If  the  corporation  or  association  is  insolvent,  or 
its  property  and  assets  are  insufficient  to  fully  liquidate  its 
debts  and  liabilities,  the  application  shall  not  be  granted, 
unless  all  the  creditors  of  the  corporation  have  been  served 
with  a  notice  of  the  time  and  place  at  which  the  application 
will  be  heard. 

§  3395.  Service  of  notices,  provided  for  in  this  title, 
may  be  made  either  personally,  or,  in  case  of  absence,  by 
leaving  the  same  at  the  place  of  residence  of  the  person  to 
be  served,  with  some  person  of  mature  age  and  discretion, 
at  least  eight  days  before  the  hearing  of  the  application,  or 
by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sixteen  days  before  such  hearing. 

§  8396.  In  all  applications  made  under  this  title,  whov 
the  mode  or  manner  of  conducting  any  or  all  of  the  pro- 
ceedings thereon  are  not  expressly  provided  for,  the  couit 
before  whom  such  application  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give  the  proper 
directions  to  carry  into  effect  the  object  and  intent  of  this 
title,  or  of  any  act  authorizing  the  sale  of  corporate  reul 
property,  and  the  practice  in  such  cases  shall  conform,  as 
near  as  may  be,  to  the  ordinary  practice  in  such  court. 

§  8397.  This  title  shall  take  effect  May  firsts  one  Uuw* 
sand  ei^ht  hundred  and  ninety,  and  shall  not  affect  anv 
pioceedmg  previously  commenced. 
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proceedings  upon  transfer  of  interest,  or  devolution  of  liability 7M 

id.;  when  sole  party  dies  and  action  snrviyes 757 

id. ;  when  one  of  seyeral  parties  dies 758 

id. ;  when  part  of  cause  or  action  sunrives 759, 700 

when  court  may  order  action  abated 761 

special  cases  excepted 768 

death  of  party  after  Terdict,  etc 7M 

action  for  a  wrong  not  to  abate  after  yerdict,  etc. 704 

no  yerdict,  etc.,  can  be  taken  after  a  party^s  death 766 

death,  etc.,  of  public  officer  or  trustee 760 

ejectment  suit,  abatement  in 1681 

replevin  action,  abatement  and  reyiyal  of 1730 

alNttement  not  effected  by  death  of  executor  or  administrator 1898 

proceeding  to  change  name  does  not  effect  abatement 9417 

ABBRVyiATIONB— 

authorized ; 91 

Absknok^ 

designation  of  person  to  serve  summons  upon,  during 480 

presumption  of  death  arising  from,  coutiuued 841 

Absbnteb-> 

temporary  administration  upon  estate  of 9608, 9678 

.guardian  for  absent  infant  defendant 473 

ABSrrBAOT  CtoMPANlKS— 

aearches  made  by,  when  taxable  as  disbursements • 3266 

AOCOUHT— 

how  pleaded ;  bill  of  particulars 681 

A  OCOVNTUKG — 

by  committee  of  incompetent  person  to  be  filed  annually.  98^ 

Accounting  in  Surbooatk's  Coubt— 

decree  on  judicial  settlement,  what  to  contain 9551 

costs  upon  accountings 2601 

additional  allowance 9509 

compelling  accountiog  troux  pMcty  whose  letters  have  been  revoked.. . .  2006 
deceased  executor,  administrator,  guardian  or  testamentary  trustee;  ac- 
counting by   executor  of 2006 

accounting  on  application  of  executor  or  administrator  for  revocation  of 

letters 2689,2690 

intermediate  account  defined 2514 

judiciaPsettlemeut defined  2514 

testamentary  trustee;  accountiog  by 2^02,2811 

guardian;   when  ward  or  successor  may  require  accounting  in  case   of 

revoked  letters 2837 

guardian;  accountiogs  by  in  general 2842,2850 

"           "                    testamentary  guardian 2856 

petition  to  compel  payment  of  debt  or  legacy;  hearing;  decree 2722 

decree  for  payment  of  debi  or  legacy  on  giving  security 9723 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

Intermediate  accounting 2726 

judicial  settlement  of  account;  when  may  be  required 2726 

citation;  order  to  account  and  proceedings  thereon 2727 

executor's   petition  for  judicial  settlement,  citation   and  hearing....  2728 

aflldavit  to  account;  vouchers;  examination  of  accounting  party 2729 

commissions  of  executor  or  administrator 2730 

determination  of  claims  by  surrogate;  suspension  of  statute  of  limita- 
tions   2781 

distribution;   order  of 2739 

advancements i 2733 

married  women;  estate  of..... •.  ^784 
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Accounting  in  Surrogate's  Cottrt— continued,  sections 

effect  of  judicial  settlement  of  accoant ^42 

decree  for  payment  and  distribution S74S 

id. ;  when  speciHc  property  may  be  deliyered 2744 

id. ;  when  money  may  oe  retained 2745 

id.;  share  of  infant 2746 

legacy,  etc.,  to  unknown  person  to  be  paid  into  State  treasury 2747 

when  legacy,  etc.,  to  be  paid  to  county  treasurer 2748 

Acknowledgments— 

justices  of  city  court  of  New  York,  may  take 896 

to  take  action  out  of  statute  of  limitations 895 

of  deed ;  when  entitled  to  be  received  in  eyidence 935 

proof :  when  may  be  rebutted 986 

what  instrument  may  be  acknowledged  and  thereupon  read  in  evidence. . .  987 

fees  for  acknowledgments ,.. &296 

AOTION— 

defined 8383 

refers  in  code  to  civil  action. .- 3843 

division  into  civil  and  criminal 8385 

criminal  action  defined 3388 

civilaction             "      3837 

Sarties  to  civil  action  defined 8338 

istinction  between  action  at  law  and  in  equity  abolished 3389 

not  discontinued  by  vacancy  or  change  in  ju^ge 25 

id. ;  by  adjournment  or  faiJure  to  hold  court 44 

time  to  commence  cannot  be  extended <r 784 

preference  of  on  calendar 791 

when  deemed  commenced 398-^7 

by  all  united  in  interest 448 

severance  of  action 511 

when  counterclaim  deemed  an  action  for  trial  of  issues 974 

place  of  trial 982-91#l 

submission  of  controversy  without  action 12T9-1281 

civil  and  criminal  actions  not  merged 1899 

transferee  of  cause  of  action,  suit  oy , , , , , , . . , , , , 1909 

abatement,  see  Abatement  of  Action. 

Action  fob  Fbbsonai.  Injurie» 

testimony  of  hospital  physician  or  snrgeon  may  be  taken  before  referee.  836 

Action  to  Recover  Chattel — 
See  Replevin. 

Additional  Allowance — 

to  executor  on  accountings  in  surrogate's  court. 2562 

on  sale  of  real  estate 23CI 

to  plaintiff  in  foreclosure  and  other  actions 82:<2 

to  either  party  in  difficult  cases 8233 

limit  of  allowances a25t 

how  computed lia&i 

Additional  Costs — 

do  not  follow  additional  or  increased  damages 83??7 

Additional  Costs  in  Justices'  Courts .S079 

in  city  of  Brooklyn 3129,  3130 

Additional  Parties— 

when  court  may  direct  bringing  in 45S 

Adjournments  Generally 34-45 

costs  upon SdaA 

See  Courts. 

Adjournment  in  Justices*  Courts 2959-2968, 2988 

costs  upon  in  justices'  courts  in  Brooklyn 3138 

Administration — 

"  letters  of  administration "  defined  with  reference   to   chapter   on  sur- 
rogate's courts 2514 

with  will  annexed 364S-g646 

r       grant  of  letters 2600-8887 

See  also  Accountings  in  Subrogates'  Courts  ;  Letters  of  Admenistra.- 

!  tion,  Surrogates'  Courts. 
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ADMnaSTBATOB—  8B0TION8 

execution  against  property  in  hands  of 1371 

action  by  or  against  executor  or  administrator 1814-1886 

oath  of,  before  issuance  of  letters 2504 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

when  decree  directing  payment  to  creditor,  etc. ;  evidence  of  assets 2662 

liability  of,  for  money  or  property  received 2596 

removal  of,  for  failure  to  give  new  bond 2509 

snrroeate  may  direct  custody  or  deposit  of  money  on  disagreement  of  co- 
administrator   2603 

accounting  by  successor  of  deceased 2606 

action  upon  bond  of,  Upon  return  of  execution 2607 

successor  may  prosecute  official  bond 2606 

action  on  official  bond  when  no  successor  appointed 2609 

liabilty  of  person  unauthorized  to  act  as 2706 

proceedings  to  discover  property  withheld 2707 

"  order;  service  of  ciuition;   officers  who  may  act 

in  surrogate's  absence 2708 

'*          examination  anddecree 2700 

'•         security  to  prevent  decree..... 2710 

•*          warrant  to  seize  property '. 2710 

inventory ;  appointment  of  appraisers  and  appraisal 271 1 

*'           assets;  what  to  be  deemed 2712 

••           exemption  for  widow  and  children 2713 

••           contents  of  inventory 2714 

•'           return  of 2716 

*•          return  of ,  how  compelled 2716 

sale  of  personal  property 2717 

debts;  ascertainment  of 2718 

••      payment 2721 

"      petition  to  compel  payment 2722 

"      decree  for  payment  on  giving  security 2723 

exempt  property ;  proceedings  for  neglect  to  set  apart. \  2724 

commissions  of 2730 

claims  for  or  against  may  be  determined  upon  accounting 22739 

eflectof  statute  of  limitations  upon  claims  of 2740 

may  sue  in  ju^tices^  courts , 2865 

See  also  Exbcdtor. 

Admission  oi*  Osnuinbnksb  of  Papbb — 

when  may  be  demanded.    Befnsal 785 

Ai>  Quod  Damnttm — 

writ  of  assessment  of  damages  substituted  for Id9l 

Adui>tkrt— 
See  DivoBOB. 

Advancbmentb  bt  Dboedent 2733 

Advkbsk  Pobsekuiom —  ^ 

See  Limitation  of  Action. 

Advxbtising —  __^ 

notice  of  sale  in  actions  affecting  real  property ...•• 1678 

foreclosure  of  mortgage  by .2387,2409 

disbursements  allowed  for  publication : 3817 

for  claims  against  decedent • 2718 

Affidavit—  ^^„ 

defined 8348 

disregard  of  defects  in 788 

of  printer  or  publisher ;  when  may  be  read  in  evidence 926 

ex  parte,  when  evidence  in  justices'  courts 3004 

Affibmations— 

See  Oaths  and  Affirmations. 

Aob — 

judge  of  court  of  record  to  file  certificate  of 64 

Aobd  and  Infibm  Witness— 

leetimony  of,  see  Deposition 

*^  how  taken  in  surrogate's  courts 2539,  2540 

A  OBNT~^ 

return  by,  of  commission JM 

»*       where  agent  sick  or  dead 906 

when  make  affidavit  for  replevin 1«  *8 

See  also  Vbbification. 

AliBANT  COUNTT—  ^ -_ 

jail  liberties  for 'i^'i^l'9^ssL^ 

VUbaiit  ;  JuBTicBs' Courts  OF 8307-3214,  ««»-*»» 
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Albakt  Law  School—  ss^moira 

exemptions  in  favor  of  graduates  of SB 

Alien— 

not  entitled  to  jnry  compofied  partly  of  aliens 1190 

Ammont— 

in  divorce  and  separation 1709 

hnsband  may  be  required  to  give  security  for 1778 

sequestration  on  failure  to  give 1772 

payment  enforceable  by  contempt  proceedings 1779 

Allow  AMCBS — 

how  computed 890S 

additional  to  plaintiff  in  foreclosure  and  other  actions 8SSi 

**        to  either  party  in  difficult  cases 3853 

limit  of  allowances 8854 

Allow ANCB  in  Surrogate's  Court— 

to  executor,  etc.,  on  accountings 85Qi 

on  sale  of  real  estate : 2563 

Amendment— 

after  decision  of  demurrer 497 

of  course 5<tS 

amended  pleading  to  be  served  ;  answer  thereto 648 

by  the  couit  at  any  stage 788 

relief  against  judgment,  etc. ,  within  what  time 724 

amendment  of  returns  by  officers,  etc 725 

lost  papers  ;  how  supplied 788 

or Jer  of  court ;  when  necessarv  to  amend. .     727 

disregard  of  defects  in  affidavits 728 

undertakings,  etc. ;  when  sufficient 789 

id. ;  amending  defects  in 780 

to  perfect  appeal 1803 

Amendment  in  Justices'  Courts 2944, 8049 

AncillartIt  Letters 8O94-8?05 

testamentary  dispositions  ^  what  law  governs 8894 

ancillary  letters  upon  foreign  probate — .  9086 

il. ;  upon  foreign  grant  of  administration SflM 

to  whom  ancillary  letters  granted 80B7 

Petition  ;  citation 8698 

earing  ;  security 8099 

{)erson8  acting  under  ancillary  letters  must  transmit  assets 2709 

d. ;  when  they  may  be  directed  to  pay,  etc.,  without  transmission 2701 

id.;  general  powers  and  duties 2708 

recoraing  wills  proved  in  other  states,  etc 8706 

papers  recorded,  etc. ;  how  authenticated 2S04 

of  guardianship 8888-8841 

Animal  Btrayino  Upon  Highway  ;  Action  ob  Special  Proceedino  Rkui- 

tivb  to 8088-8116 

action  against  person  suffering  animals  to  stray 8088 

penalties  to  be  recovered.. '. 8068 

certain  officers  to  E>eize  animals  straying 8084 

when  private  perscn  may  seize  such  animals 8085 

officer  or  person  seizing  to  present  petition 8086 

precept  thereupon 8087 

id. ;  how  served 8088 

proof  of  service  of  precept  8080 

answer ;  trial 8090 

decision  in  favor  of  petitioner ;  warrant  to  sell ;  execution  thereof 8091 

application  of  proceeds  of  sale 8098 

disposition  of  surplus 8098 

id.;  when  no  claim  made  within  a  year 8094 

order  upon  claim  for  surplus  ;  appeal  therefrom 8095 

proceedings  upon  decision  in  favor  of  person  answering 8096 

demand  of  possession  before  trial.  Proceedings  thereupon 8097 

id. :  when  animal  willfully  set  at  large  by  third  person 8098 

action  by  owner  In  such  a  case 8099 

action  by  petitioner  and  by  officer 8100 

demand  of  possession  after  final  order  and  before  sale 8101 

order  upon  demand  of  possession ;  appeal  therefrom 8108 

id. ;  stavof  proceedings 8108 

appeal  from  flnal  order *.*;.'  9X04 
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ANiKAii  Straying  TTpoit  Highway  ;  Action  or  Special  Procbsdino  Rbla. 

TiviB  TO— contintied.  bbctionb 

id. ;  by  claimant ;  stay  of  proceedings  and  delivery  of  possession 8 105 

proceedings  upon  aflirmance glOg 

limitation  of  action  for  seizing  animals ...'..."...'.**..  8107 

certain  actions  cannot  be  maintained .'....'.'.'.'.'.'...'.  3108 

where  several  animals  are  trespassing,  dama«:eB  are  entire.    Proceediiigsin 

such  cases jjOg 

proceedings  in  oth  er  cases,  where  there  are  different  owners  .,'..*....!!!.!"  81 10 

sarplns,  where  there  are  different  owners .'.'.".  8111 

when  one  action,  etc.,  supersedes  any  other *..!.'..!!*.!!!.!  8112 

rights  of  officer  when  private  person  fails  to  prosecute. 8113 

person  having  a  special  property  deemed  owner 8114 

agent  may  act  for  his  pnncipal 3115 

Amfuimcs —  ■ 

apportionment  by  executors  and  administrators 2720 

AHNUIiMlBNT  OF  ATTACHMENT — 

when  warrant  of  attachment  is  said  to  be  annulled 3343 

Annulmsnt  of  Corporation— 

action  by  people  to  procure •. 1797-1803 

8ee  also  Corporations,  Actions  bblatiye  to. 

ANNUIilCBNT  OF  MARRIAGE,  ACTION  FOR 1742-1756 

by  woman  married  under  fourteen 1742 

by  either  party,  for  what  causes 1743 

action  when  party  was  under  age  of  consent .  1744 

*»       former  husband  or  wife  living 1745 

"       partyan  idiot 1746 

party  a  lunatic 1747 

by  next  friend  of  idiot  or  lunatic 1748, 1755 

issue,  w6en  regarded  legitimate 1749 

force,  fraud,  etc.,  action  on  ground  of 1750 

custody,  mandamus,  etc.,  oflssue  of  such  marriage 1751 

physical  incapacity,  action  on  ground  of 1752 

certain  proceedings  regulated 1753 

judgment  annulling  marriage,  how  far  conclusive 1754 

next  friend  of  infant,  iunatlc,  etc.,  how  allowed  to  sue,  etc., 1755 

judgment  in  to  be  by  court  only 1229 

judgment  not  to  be  rendered  on  default  except,  etc 1774 

summons,  requisites 1774 

Answer — 

when  defendant  may  interpose  in  cases  of  substituted  service 446 

demurrable  objections,  when  may  be  taken  by 488 

demurrer  to 494 

what  to  contain 500 

counterclaim  defined 501 

id. ;  rules  respecting  allowance  of 502 

Judgnient,  when  demand  and  counterclaim  are  equal  or  unequal 503 

id. ;  for  affirmative  relief 504 

counterclaim,  when  defendant  is  sued  in  a  representative  capacity 506 

id.:  when  plaintiff  is  an  executor  or  administrator 506 

defendant  may  interpose  several  defenses  or  counterclaims  ;  rules  relating 

thereto 507 

partial  defenses 508 

when  defendant  to  demand  affirmative  judmient 509 

when  pleadings  admit  part  of  plaintiff's  claim  to  be  just,  action  may  be 

severed,  etc 511 

judgment  where  counterclaim  only  is  interposed  for  less  than  plaintiff 's 

claim 512 

dilatory  defenses  to  be  verified 513 

See  also  Pleadings. 

when  copy  of  answer  to  be  served  on  co-defendant 521 

to  amended  pleading 543 

injunction  after  service  of 609 

verified  answer  on  contested  application  for  injunction  order,  or  to  vacate 

or  modify  same 680 

answer  in  partition 1543 

in  action  to  compel  determination  of  claim  to  real  property 1639, 1640 

in  divorce 1757 

in  summary  proceedings 2244 

Answer  in  Justices'  Covbts , 2999 
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495a  CONDEMNATION  LAW.  §§  337&-33«I 


for  the  property  talten,  the  court  may  direct  the  xDon<'y  to 
be  p  lid  into  the  conrtby  the  plaintiff,  and  may  deternuiu 
who  is  entitled  to  the  same,  and  direct  to  whom  the  same 
shall  be  paid,  and  may,  in  its  discretion,  order  a  referenoc 
to  ascertain  the  facts  on  which  such  determination  and  direO' 
tion  are  to  be  made. 


193N.Y.270.  §  33 79.  At  any  stage  of  the  procecling  the  court  mag 
autoorize  the  plaintiff,  if  in  possession  of  the  property  hongU 
to  be  coudemned,  to  coutiuiieiu  possession,  and  may  6\»y 
all  act i 'US  or  proceedings  against  him  on  account  tbereo( 
upon  giving  security,  or  depositing  such  sum  of  moii<y  ai 
tbe  court  may  direct  to  be  held  as  Kccurity  for  the  pinmenJ 
of  the  com  pens  tion  whirh  may  be  finally  awarded  to  th< 
owner  therefor  and  the  costs  of  the  proceeding,  and  in  tveij 
such  case  the  owner  may  conduct  the  proc<  eding  to  a  con- 
clusion, if  the  laintiff  delays  or  neglects  to  prosecute  tbi 
same. 


§  3*580,  When  an  answer  to  the  p^-tit.on  has  been  inter 
posed,  audit  appears  to  the  sat  sf action  of  the  couit  thai 
tlie  |»ubiic  interests  will  b^  prejuiiiceti  by  delay,  itmaydirtd 
that  the  plaintiffs  be  permitted  to  enter  immediately  up«ii 
the  real  property  to  be  taken,  and  dt  vote  it  temporarily  ti 
the  public  use  specified  in  the  petition,  upon  depositiog  witl 
the  court  the  sum  stated  in  the  answer  as  the  vali-e  c  f  tL4 
property,  and  w  ich  sum  shall  be  applied,  so  far  as  it  maj 
be  uecessai-y  for  that  purpose,  to  the  payment  of  the  aw.irJ 
that  may  be  made,  and  the  co  ts  and  expenses  of  the  pro 
ceeding,  and  the  residue,  if  any,  returned  to  the  plit.iK 
and,  in  case  the  petition  should  be  dismisned,  or  no  avud 
should  be  made,  or  tbe  proceedings  should  be  ab.indon«  d 
by  the  plaintiff,  the  court  shall  direct  that  the  money  ^o de- 
posited, so  far  as  it  m..y  be  necessary,  shall  be  ap)ilitd  tc 
the  payment  of  any  damages  which  the  dtfendant  maj 
have  sustained  by  such  entry  upon  and  use  of  his  pr.»peitT, 
and  his  costs  and  expenses  of  the  proceeding,  sucn  d  lu  ac4 
to  be  ascertained  by  the  court,  or  a  referee  to  ue  appointed 
for  that  purpose,  and  if  the  sum  so  deposited  shall  be  in- 
sufficient to  pay  such  damages,  and  all  costs  and  ezpt>cs^s 
awarded  to  the  defendant,    judgment    shall    be    enu    ~ 
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a.:);aiD&t  the  pluintiff  for  Ihe  deficiency,  to  be  enforced  and 
collect  d  ID  the  same  manner  as  a  judgment  in  the  supreme 
court ;  and  the  possession  of  the  property  shall  be  restored 
to  the  defendant. 


§  3«i81 .     Upon  service  of  the  petition,  or  at  any  time  after. 
wardH  before  the  entry  of  the  final  order,  the  plaintiff  may 


495a  CONDEMNATION  ^f^-     %%  ^38^-^384 

^-/Mj  where  any  part  of 

.    i.  1  «^  i^e  ot  the  pendency  of  the 

for  the  property  tal^e-  ^^  ^^^         ^.^  ^^  ^j^^  ^^^^ 

be p .Id into  the  0  _^     ^ ^^^^^  description  of  the 

who  IS  entitled         ^  _,  ^^  ^^^^^  ^j^^  ^j^^^^  ^^  filing,  such 
shall  bepaid.  .^  ^^^.^^  ^^   ^^  purchaser,    ot  in- 

to ascertain         ^erty    affected   thereby,    from    or 
Uonareir      ,.^^2i  respect  to  whom  the  notice  is   d^ 
;;^i,^^d,  as  herein  prescribed,  and  a    person 
Ji^^    or    incumbrance     is     subsequently 
J^k^sabaequentlj    recorded,  is  bound    by   all 
/^.'^en  in    the  proceeding,    after   the     filing 
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€t^ce,  to  the  same  extent  as  if  he  wa8  a   party 
f^  ybe  county  clerk  must  immediately  record  sucn 
Jf^en  filed  in  the  book  in  his  office  kept  for  the 


^fjfl  appended 

-yiie  plaintiff  or  hia  attorney. 

gS3S2*  In  all  proceedings  under  this  title,  where  the 
'^^ode  or  manner  of  conducting  all  or  any  of  the  proceed- 
ijgM  therein  is  not  expressly  provided  for  by  law,  the  court 
^ore  whom  such  proceedings  may  be  pending,  shall  have 
the   power  to    make    all     necessary     orders   and    give 
necessary  directions  to  carry  into  effect  the  object   and 
/  intent     of    this   title,    and    of   the    several    acts    con- 

ferring    authority    to    condemn   lands    for   public  use, 
/  and  the  practice  in  such  cases  shall  conform,  as  near  as 

may  be,  to  the  ordinary  practice  in  such  court. 

§  8383.  [Am*ii  1890].  So  much  of  all  acts  and  parts  of 
acts  as  prescribe  a  method  of  procedure  in  proceedings  for 
the  condemnation  of  real  property  for  a  public  use  is  re- 
pealed, except  such  acts  and  parts  of  acts  as  prescribe  a 
method  of  procedure  for  the  condemnation  of  real  properly 
for  public  use  as  a  highway,  or  as  a  street,  avenue,  or  pub- 
lic place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for 
any  public  use  for,  by,  on  behalf,  on  the  part,  or  in  the 
name  of  the  corporation  of  the  city  of  New  York,  known 
as  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  or  by  whatever  name  known,  or  by  or  on  the  appli- 
cation of  any  board,  department,  commissioners  or  ^her 
(^cers  acting  for  or  on  behalf  or  in  the  name  of  such  cor- 
poration or  city,  or  where  the  title  to  the  real  property  so 
to  be  acquired  vests  in  such  corporation  or  in  such  city ; 
and  all  proceedings  for  the  condemnation  of  real  property 
embraced  in  the  exceptions  enumerated  in  this  sec- 
tion, are  exempted  from  the  operation  of  this  title. 

uiK.  Y.035.  g  8384.  This  title  shall  take  effect  on  the  first  day  of 
Hay,  one  thousand  eight  hundred  and  ninety,  and  shall  not 
affect  any  proceeding  previously  commenced. 
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"%-.  TITLE  II. 

^or  the  Sale  of  Corporate  Beat  Property, 

S*  on    applica-^  iioii;     Api)earance   on 

.ell,  mortgage,  hearing; 

'perty.  8804<  Notice  to  ereditors  on  ap- 
to    conrt.     Id.,  plication    of   insolyent 

.c  to  contain.    Yer-  corporktiOn,  etc. 

xcation.  8305.  Service        of        notices, 

.earing  of  application.  8896.    Power  of  coartto  make 
Court  may  grant  applica-  all  necessary  orders. 

8397.  When  act  to  take  effect. 

§  8890.  Whenever  any  corporation  or  joint  stock 
association  is  required  by  law  to  make  application  to  the 
court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the 
proceeding  therefor  shall  be  had  pursuant  to  the  provisions 
of  this  title. 

§  8801.  The  proceeding  shall  be  instituted  by  the  pre- 
sentation to  the  supreme  court  of  the  district  or  the  county 
court  of  the  county  where  the  real  property,  or  some  part 
of  it,  is  situated,  by  the  corporation  or  association,  applicant, 
of  a  petition  setting  forth  the  following  facts  ; 

1 .  The  name  of  the  corporation  or  association,  and  of  Its 
directors,  trustees  or  managers,  and  of  its  principal  officers, 
and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the 
obiect  or  purpose  of  its  incorporation  or  formation,  and  a 
reference  to  tJie  statute  under  which  it  was  incorporated  or 
formed. 

3.  A  description  of  the  real  property  to  be  sold,  mortgaged 
or  leased,  by  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  or  association! 
will  be  promoted  by  the  sale,  mortgage  or  lease,  of  the  real 
property  specified,  and  a  concise  statement  of  the  reasons' 
therefor. 

5.  That  such  sale,  mortgage  or  lease  has  been  authorized,, 
by  a  vote  of  at  least  two-thirds  of  the  directors,  trustees  or 
managers  of  the  corporation  or  association,  at  a  meeting 
thereof,  duly  called  and  held,  and  a  copy  of  the  resolution 
granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of 
the  corporation  or  association,  and  the  cash  value  of  its  per- 
sonal assets,  and  the  total  amount  of  its  debts  and  liabilities, 
and  how  secured,  if  at  all. 

7.  The  application  proposed  to  be  made  of  the  moneys 
realized  from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders 
or  members  of  the  corporation  or  association,  is  required  by 
law  to  be  first  obtained,  a  statement  that  such  consent  has 
been  given,  and  a  copy  of  the  consent  or  a  certified  tran- 
script of  the  record  of  the  meeting  at  which  it  was  given, 
shfdl  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real 
^tate  described. 
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§§3892-3897 
The  petition  shall  be  verified  in  the  same  manner  as  a 
verided  pleading  in  an  action  in  a  court  of  record. 

§  880S.  Upon  the  presentation  of  the  petition,  the  court 
may  immediately  proceed  to  hear  the  application,  or  it  may, 
in  its  discretion,  direct  that  notice  of  the  application  shall 
be  given  to  any  person  interested  therein,  as  a  member, 
stockholder,  officer  or  creditor  of  the.  corporation  or  asso- 
ciation, or  otherwise,  in  which  case  the  application  shall  be 
heard  at  the  time  and  place  specified  in  such  notice,  and 
the  court  may  in  any  case  appoint  a  referee  to  take  the 
proofs  and  report  the  same  to  the  court,  vnth  his  opinion 
thereon. 

§  3393.  Upon  the  hearing  of  the  application,  if  it  shall 
appear,  to  the  satisfaction  of  the  court,  that  the  interests  of 
the  corporation  or  association  will  be  promoted  thereby,  an 
order  may  be  granted  authorizing  it  to  sell,  mortgage  or 
lease  the  real  property  described  in  the  petition,  or  any 
part  thereof,  for  such  sum,  and  upon  such  terms  as  the 
court  may  prescribe,  and  directing  what  disposition  shall 
be  made  of  the  proceeds  of  such  sale,  mortgage  or  lease. 

Any  person,  whose  interests  may  be  affected  by  the  pro- 
ceeding, may  appear  upon  the  hearing  and  show  cause 
why  the  application  should  not  be  granted. 

§  8394.  If  the  corporation  or  association  is  insolvent,  or 
its  property  and  assets  are  insufficient  to  fully  liquidate  its 
debts  and  liabilities,  the  application  shall  not  be  granted, 
unless  all  the  creditors  of  the  corporation  have  been  served 
with  a  notice  of  the  time  and  place  at  which  the  application 
will  be  heard, 

§  3395.  Service  of  notices,  provided  for  in  this  title, 
may  be  made  either  personally,  or,  in  case  of  absence,  by 
leaving  the  same  at  the  place  of  residence  of  the  person  to 
be  served,  with  some  person  of  mature  age  and  discretion, 
at  least  eight  days  before  the  hearing  of  the  application,  or 
by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sixteen  days  before  such  hearing. 

§  8396.  In  all  applications  made  under  this  title,  where 
the  mode  or  manner  of  conducting  any  or  all  of  the  pro- 
ceedings thereon  are  not  expressly  provided  for,  the  court 
before  whom  such  application  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give  the  proper 
directions  to  carry  into  effect  the  object  and  intent  of  thi» 
title,  or  of  any  act  authorizing  the  sale  of  corporate  real 
property,  and  the  practice  in  such  cases  shall  conform,  as 
near  as  may  be,  to  the  ordinary  practice  in  such  court 

§  3397.  This  title  shaU  take  effect  May  firsts  one  thon- 
sand  eight  hundred  and  ninety,  and  shall  not  affect  anj 
proceeding  previously  commenced. 
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uer  as  when  issued  in  other  cases  for  the  dellyery  of  posses* 
sion  of  real  property. 


§  337 4*  [^m'dl894.]  Upon  the  application  of  the  plain- 
tiff to  be  made  at  any  time  after  the  presentation  of  the 
petition  and  before  the  expiration  of  thirty  days  alter  the 
entry  of  the  fiual  order,  upon  eight  day's  notice  of  motion 
to  all  other  parties  to  the  proceeding  who  have  appeared 
therein  or  upon  an  order  to  show  cause,  the  court  may,  in 
its  discretion,  and  for  good  cause  shown,  authorize  and 
direct  the  abundonmeut  and  discontinuance  of  the  proceed- 
ing, upon  pay II  eat  of  the  fees  and  expenses,  if  any,  of  the 
commissioners,  and  the  costs  and  expenses  directed  to  be 
paid  in  such  final  order,  if  such  final  order  shall  have  been 
entered,  and  upon  such  other  t(  rms  and  conditions  as  the 
court  may  prescribe  ;  and  upon  the  entry  of  the  order  grant- 
ing such  application  aud  r.pon  compliance  'with  the  terms 
and  onditious  therein  )>rescribed,  payment  of  the  amount 
awarded  for  compensation,  if  such  compensation  shall  have 
been  theretofore  awarded,  shall  not  be  enforced,  but  in  snch 
case,  if  such  abandonment  and  discontinuance  of  the  pro- 
c  ediug  be  directed  upon  th^  application  of  the  plaintiff,  the 
order  grantiug  such  application,  if  permitting  a  renewal  of 
such  proceedings,  Bhall  provide  that  proct  edings  to  acquire 
title  to  snch  lands  or  any  part  thereof  shall  not  be  renewed 
by  the  plaintiff  without  a  tender  or  deposit  in  court  of  the 
amount  of  the  award  and  interest  thereon. 


§  33 7  5,  [Am*d  1895,  amendment  to  take  effect  January  I, 
1896.]  App  al  may  be  taken  to  the  appellate  divihion  of  the 
supreme  court  from  the  final  order,  within  the  time  provided 
for  appeals  from  orders  by  title  four  of  cbapter  twelTe  of  this 
act;  and  all  the  provisions  of  such  chapterreiat'ng  to  appeals 
to  the  appellate  division  of  the  supreme  court  from  ordeis 
of  the  special  term  shall  apply  to  such  appeals.  Such  appeil 
will  bring  up  for  review  all  the  proceedings  subsequent  to 
the  j  udgment,  but  the  judgment  and  proceedings  antecedent 
thereto  may  be  reviewed  on  such  appeal  if  the  appellant 
states  in  his  notice  that  the  same  will  be  brought  up  for  re- 
view and  exceptions  shall  have  been  filed  to  the  decision  d 
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the  court  or  the  referee,  and  a  case  or  a  case  and  exceptions 
shall  have  been  made,  settled  and  allowed  as  required  by  the 
provisions  of  this  act  for  the  review  of  the  trial  of  actions  in 
the  supreme  court  without  a  jury.  The  proceedings  of  the 
plaintiff  shall  not  be  stayed  upon  such  an  appeal,  except  by 
order  of  the  court  upon  notice  to  him,  and  the  appeal  shnll 
not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipula- 
tion not  to  disturb  such  possession. 


?  3376.  [Am*d  1895,  amendment  to  take  effect  January  1, 
18U6.]  If  a  trial  has  been  had  and  judgment  entered  in  favor 
of  the  defendant,  the  plaintiff  may  appeal  therefrom  to  the 
appellate  division  of  the  supreme  court  within  the  time 
provided  for  appeals  from  judgments  by  title  four  of  chapter 
twelve  of  tLiis  act,  and  all  the  provisions  of  said  chapter 
relating  to  appe.ils  from  judgments  shall  apply  to  such  ap- 
peals; and  on  the  hearing  of  the  appeal  the  appellate  division 
may  affirm,  reverse  or  modify  the  judgment,  and  in  case  of 
reversal  m>iy  ^rant  a  new  tiial,  or  direct  that  judgment  be 
ent  red  in  favor  of  the  plaintiff.  If  the  judgment  is  affirmed 
costs  shall  be  allowed  to  the  respondent,  but  if  reversed  or 
modified  no  costs  of  the  appeal  shall  be  allowed  to  either 
party. 


§  8877*  On  the  hearing  of  the  appeal  from  the  final  or- 
der the  court  may  direct  a  new  appraisal  before  the  same  or 
new  conimi8sioner»),  in  its  discretion,  and  the  report  of  such 
commissioners  shall  be  final  and  conclusive  upon  all  i)arties 
interested.  If  the  amount  of  the  compensation  to  be  paid 
is  increased  by  the  last  report,  the  difference  shnll  be  a  lien 
upon  the  land  appraised,  and  shall  be  j)aid  to  the  parties  en- 
titled to  the  same,  or  shall  be  depo-ited  rs  the  couit  shall 
direct ;  and  if  the  amount  is  diminished,  the  difference  shall 
be  refunded  to  the  plaintiff  by  the  party  to  whom  the  same 
may  have  been  paid,  and  judgment  therefor  may  be  ren- 
dered by  the  court,  on  the  fi.ing  of  the  last  report,  against 
the  parties  liable  to  pay  the  same. 


§  BB78*     If  there   are  adverse  and  conflicting  claimants 
to  the  money,  or  any  part  of  it,  to  be  paid  as  compensation 
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"         mode  of  enforcing  affirmed  or  modified  judgment 1819 

"         mode  of  enforcing  or  modified  order 1880 

**         canceling  docli  et  of  reversed  or  modified  judgment l&il 

"         canceling  docket  when  reversal  was  by  court  of  appeals 1882 

**        restitution ;  when  awarded 1824 

A]PPEAL  TO  OOUBT  OT  APPEALS — 

in  what  cases  jpermitted •...••••.••••• •  1884 

limitation  of  time  to  appeal 

security  to  perfect „, 

**       to  stay  execution  on  judjgment  for  money,  etc 1887 

"                     •*               for  delivery  of  property 1888 

on  judgment  for  a  chattel 1829 

on  judgment  directing  conveyance 1880 

"                    "              on  judgment  for  real  property 1881 

"  **  last  sections  construed  and  qualified laos,  188) 

**       undertakings  may  be  in  one  instrument ;  form  and  service 1 884 

"       exception  to  sureties;  justification ISK 

final  judgment;  appeal  from  after  afilrmance  of  interlocutory  judgment, 

or  denial  of  new  trial 18S6 

questions  brought  up  for  review  on  appeal 1837 

**         of  fact  to  be  reviewed 1838 

case  and  exceptions ;  when  necessary 1881 

Appeal  to  Supreme  Coubt  from  Infebiob  Court— 

.appeals  from  county  and  other  courts 1340 

other  courts  from  which  no  other  appeal  is  provided 1841 

isecurityupon 1841 

time  within  which  appeal  to  be  taken 1841 

order,  appeal  from 1848 

'^              time  within  which  appeal  from  order  to  be  taken 184S 

place  and  manner  of  hearing  appeal , ,, ,,.,,....  1844 

j  udgment  or  order  rendered  on  the  appeal ;  where  to  be  entered 13Af 

Appeal  to  the  Appellate  Division  op  The  Sttprkme  ClonBT— 

/romjjudgment;  in  what  pases autbomed. ,.,.,:?•;:••• rv^yr H^ 
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Appeal  to  The  Appellate  Diyibion  of  The  Supbemb  (Toubt— 

conUmted.  bectiomb 

from  judgment  after  affirmance  of  interlocutory  judgment  or  denial  of 

new  trial 1360 

from  order 13^7 

from  order  made  out  of  court,  powers  of  appellate  diyiaion  to  grant 

orders * 1318 

from  interlocutory  j  udgmen t 1349 

limitation  of  time  ;  stay  of  proceedings 1861 

security 1361 

"         stay  of  proceedings ;  order  for 1351 

«•  '*  without  order.. 1362 

papers  upon  which  appeal  to  be  heard 1363 

'*        case  and  exceptions 1363 

judgment  upon  appeal ;  of  what  it  consists 1364 

place  in  supreme  court  where  hearing  to  be  had 1366 

special  proceedinffs;  appeals  in 1366-1361 

order  made  in  same  court 1366 

^  by  another  court  orjudge .' 1367 

preceding  order  may  be  reviewed 1368 

limitation  of  time  to  appeal 1369 

stay;  hearing  of  appeal,  decision  thereupon 1360 

effect  of  titte 1.61 

Appeal  fbom  Sttbbogates'  Goxtbts— 

what  brought  up  for  review  on 2645 

when  party  may  appeal 2668 

when  person  not  a  party  may  appeal 25:9 

appeal ;  to  what  court  it  may  be  taken 2570 

intermediate  order ;  how  reviewed 2671 

time  to  appeal 2672 

who  must  be  made  parties 2673 

appeal;  how  taken 2574 

certain  provisions  relative  to  appeals  generally  made  applicable 2676 

appeal  may  be  on  the  law  or  the  facts;  case  to  be  made,  etc 1576 

security  to  perfect  appeal  2677 

id. ;  where  decree  is  for  money  or  delivery  of  property,  etc 2678 

security  to  stay  proceedings  in  case  of  commitment 2679 

amount  of  undertaking ;  how  fixed 25  0 

requisites  of  undertaking 2681 

decree  for  probate,  jBto. ;  how  far  suspended  by  appeal 2682 

decree  revoking  probate,  etc.,  not  stayed 258:^ 

perfected  appeal  stays  proceedings  in  other  cases 2584 

appeal,  where  heard  ;  proceedings  thereupon 2585 

power  of  appellate  court ;  further  testimony 2586 

judgment  or  order  upon  appeal 2687 

award  of  jury  trial  upon  reversal  in  probate  cases 2588 

costs  of  appeal 2660,  2689 


4Ad  eONDEMKAtlOif  LAW.     §g  886^-8384 

fiie  id  tiie  clerk's  office  of  cacli  rounty  'where  any  part  of 
th6  property  is  situated,  a  notice  of  the  pendency  of  the 
proceemng  stating  the  names  of  the  parties  and  the  ohject 
bf  the  proceeding,  and  containing  a  brief  description  of  the 
property  affected  thereby,  and  from  the  time  of  filing,  such 
notice  shall  be  constructive  notice  to .  a  purchaser,  or  in- 
cumbrancer of  tho  property  affected  thereby,  from  or 
against  a  defendant  with  respect  to  whom  the  notice  is  di- 
rected to  be  indexed,  as  herein  prescribed,  and  a  person 
whose  conveyance  or  incumbrance  is  subsequently 
executed  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  proceeding,  after  the  filing 
of  the  notice,  to  the  same  extent  as  if  he  was  a  partr 
thereto.  The  county  clerk  must  immediately  record  auch 
notice  when  filed  in  the  book  in  his  office  kept  for  the 

gurpose  of  recording  notices  of  pendency  of  actions,  and 
idex  it  to  the  name  of  each  defendant  specified  in  the  di- 
rection appended  at  the  foot  of  the  notice,  ana  subscribed 
by  the  plaintiff  or  his  attorney. 

73B«n.  424,  g  8882«  In  all  proceedings  under  this  title,  where  the 
mode  or  manner  of  conducting  all  or  any  of  the  proceed- 
ings therein  is  not  expressly  provided  for  by  law,  the  court 
bSore  whom  such  proceedings  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give 
necessary  directions  to  carry  into  effect  the  object  and 
intent  of  this  title,  and  of  the  several  acts  con- 
ferring authority  to  condemn  lands  for  public  use, 
and  the  practice  in  such  cases  shall  conform,  as  near  as 
may  be,  to  the  ordinary  practice  in  such  court. 

§  8388.  [Am*d  1890].  So  much  of  all  acts  and  parts  of 
acts  as  prescribe  a  method  of  procedure  in  proceedings  for 
the  condemnation  of  real  property  for  a  public  use  is  re- 
pealed, except  such  acts  and  parts  of  acts  as  prescribe  a 
method  of  procedure  for  the  condemnation  of  real  property 
for  public  use  as  a  highway,  or  as  a  street,  avenue,  or  pub- 
lic place  in  an  incorporated  city  or  village,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for 
any  public  use  for,  by,  on  behalf,  on  the  part,  or  in  the 
name  of  the  corporation  of  the  city  of  New  York,  known 
as  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  or  by  whatever  name  known,  or  by  or  on  the  appli- 
jpation  of  any  board,  department,  commissioners  or  other 
^cers  acting  for  or  on  behalf  or  in  the  name  of  such  cor- 
poration or  city,  or  where  the  title  to  the  real  property  so 
to  be  acquired  vests  in  such  corporation  or  in  such  city ; 
and  all  proceedings  for  the  condemnation  of  real  property 
embraced  in  the  exceptions  enumerated  in  this  sec- 
tion, are  exempted  from  the  operation  of  this  title. 
uiK.  Y.035.  g  8384.  This  title  shall  take  effect  on  the  first  day  of 
Hay,  one  thousand  eight  hundred  and  ninety,  and  shall  not 
affect  any  proceeding  previously  commencecL 


.     Sale  of  COftPORAtE  real  property,  49f 
|§  3390,  3391 

TITLE  II. 

Proceedings  for  the  Sale  of  Corporate  Beat  Property. 

{ 8890.  Proceeding    on    applica-  iiova     Appearance    on 

tlon  to  Bell,  mortgage,  hearing; 

•to.,  property.  3804<  Notice  to  creditors  on  ap- 
8391.  Petition    to    coart.     Td.,  plication    of   insolyent 

what  to  contain.    Ver-  corporation,  etc. 

ification.  8395.  Service        of        notices, 

889S.  Hearing  of  application^  8806.    Power  of  conrtto  make 
3893.  Court  may  grant  applica-  all  necessary  orders. 

8397.  When  act  to  take  effect. 

§  dSOO.  Whenever  any  corporation  or  joint  stock: 
association  is  required  by  law  to  make  application  to  the 
court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the 
proceeding  therefor  shall  be  had  pursuant  to  the  provisions 
of  this  title. 

§  8801.  The  proceeding  shall  be  instituted  by  the  pre- 
sentation to  the  supreme  court  of  the  district  or  the  county 
court  of  the  county  where  the  real  property,  or  some  part 
of  it,  is  situated,  by  the  corporation  or  association,  applicant, 
of  a  petition  setting  forth  the  following  facts : 

1.  The  name  of  the  corporation  or  association,  and  of  its 
directors,  trustees  or  managers,  and  of  its  principal  officers, 
and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the 
object  or  purpose  of  its  incorporation  or  formation,  and  a 
reference  to  the  statute  under  which  it  was  incorporated  or 
formed. 

3.  A  description  of  the  real  property  to  be  sold,  mortgaged 
or  leased,  by  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  or  association 
will  be  promoted  by  the  sale,  mortgage  or  lease,  of  the  real 
property  specified,  and  a  concise  statement  of  the  reasons) 
therefor. 

6.  That  such  sale,  mortgage  or  lease  has  been  authorized,, 

by  a  vote  of  at  least  two-thirds  of  the  directors,  trustees  or 

managers  of  the  corporation  or  association,  at  a  meeting 

.  thereof,  duly  called  and  held,  and  a  copy  of  the  resolution 

granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of 
the  corporation  or  association,  and  the  cash  value  of  its  per- 
sonal assets,  and  the  total  amount  of  its  debts  and  liabilities, 
and  how  secured,  if  at  all . 

7.  The  application  proposed  to  be  made  of  the  moneys 
realized  from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders 
or  members  of  the  corporation  or  association,  is  required  by 
law  to  be  first  obtained,  a  statement  that  such  consent  has 
been  given,  and  a  copy  of  the  consent  or  a  certified  tran- 
script of  the  record  of  the  meeting  at  which  it  was  given, 
shaJl  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real 
estate  described. 
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§§3892-3897 
The  petition  shall  be  verified  in  the  same  manner  aa  a 
verified  pleading  in  an  action  in  a  court  of  record. 

§  8802.  Upon  the  presentation  of  the  petition,  the  court 
may  immediately  proceed  to  hear  the  application,  or  it  may, 
in  Its  discretion,  direct  that  notice  of  the  application  shall 
be  given  to  any  person  interested  therein,  as  a  member, 
stockholder,  officer  or  creditor  of  the.  corporation  or  asso- 
ciation, or  otherwise,  in  which  case  the  application  shall  be 
heard  at  the  time  and  place  specified  in  such  notice,  and 
the  court  may  in  any  case  appoint  a  referee  to  take  the 
proofs  and  report,  the  same  to  the  court,  with  his  opinion 
thereon. 

§  8808.  Upon  the  hearing  of  the  application,  if  it  sbaD 
appear,  to  the  satisfaction  of  the  court,  that  the  interests  of 
the  corporation  or  association  will  be  promoted  thereby,  an 
order  may  be  granted  authorizing  it  to  sell,  mortgage  or 
lease  the  real  property  described  in  the  petition,  or  any 
part  thereof,  for  such  sum,  and  upon  such  terms  as  the 
court  may  prescribe,  and  directing  what  disposition  shall 
be  made  of  the  proceeds  of  such  sSe,  mortgage  or  lease. 

Any  person,  whose  interests  may  be  affected  by  the  pro- 
ceeding, may  appear  upon  the  hearing  and  show  cause 
why  the  application  should  not  be  granted. 

§  8804*  If  the  corporation  or  association  is  insolvent,  or 
its  property  and  assets  are  insufficient  to  fully  liquidate  its 
debts  and  liabilities,  the  application  shall  not  be  granted, 
unless  all  the  creditors  of  the  corporation  have  been  served 
with  a  notice  of  the  time  and  place  at  which  the  applicati<»i 
will  be  heard, 

§8306.  Service  of  notices,  provided  for  in  this  title, 
may  be  made  either  personally,  or,  in  case  of  absence,  by 
leaving  the  same  at  the  place  of  residence  of  the  person  to 
be  served,  with  some  person  of  mature  age  and  discretion, 
at  least  eight  days  before  the  hearing  of  the  application,  or 
by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sixteen  days  before  such  hearing. 

_  §  8806.  In  all  applications  made  under  this  title,  where 

3     ^  the  mode  or  manner  of  conducting  any  or  all  of  the  pro- 

r     >^  ceedings  thereon  are  not  expressly  provided  for,  the  court 

/^  before  whom  such  application  may  be  pending,  shall  have 

'^^j       I  the  power  to  make  all  necessary  orders  and  give  the  proper 

^      o  directions  to  carry  into  effect  the  object  and  intent  of  this 

^     ^  title,  or  of  any  act  authorizing  the  sale  of  corporate  real 

^  property,  and  the  practice  in  such  cases  shall  conform,  as 

^     ^  near  as  may  be,  to  the  ordinary  practice  in  such  court 

^    "^  §  8307.  This  title  shall  take  effect  May  first,  one  thoQ- 

^^    ^o^  sand  ei^ht  hundred  and  ninety,  and  shail  not  affect  any 

,  w  *t^  proceeding  previously  commenced. 
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Abansokxbkv  or  CLAnf*  sbotionS 

in  repleyin  action •'••• •.•••.. 1719 

Abatsmsztt  of  Action — 

action ;  when  not  to  abate 756 

proceedings  upon  transfer  of  interest,  or  devolution  of  liability 766 

id.;  when  sole  party  dies  and  action  sorvlTes 757 

id. ;  when  one  of  seyeral  parties  dies 768 

id. ;  when  part  of  cause  of  action  survives 759, 760 

when  court  may  order  action  abated 761 

special  cases  excepted 762 

death  of  party  after  verdict,  etc 768 

action  for  a  wrong  not  to  abate  after  verdict,  etc 764 

no  verdict,  etc.,  can  be  taken  after  a  party^a  death 766 

death,  etc.,  of  public  officer  or  tcaatee 766 

ejectment  suit,  abatement  in 16S1 

replevin  action,  abatement  and  revival  of 1786 

abatement  not  effected  by  death  of  executor  or  administrator 1838 

proceeding  to  change  name  does  not  effect  abatement 2417 

Abbrkviations — 

authorized ; 21 

Absbnob— 

designation  of  person  to  serve  summons  upon,  during 430 

presumption  of  death  arising  from,  continued 841 

Absbnteb— 

temporary  administration  upon  estate  of 2668, 2678 

,i;:uardian  for  absent  infant  defendant 478 

Abstract  Companibs — 

Bearches  made  by,  when  taxable  as  disbursements .••••• 3266 

AOCOUMT— 

howpleaded;  bill  of  particulars 681 

AocomrriNo — 

by  committee  of  incompetent  person  to  be  filed  annually.  2342 

Accounting  in  Surrogate's  Court— 

decree  on  judicial  settlement,  what  to  contain 2551 

costs  upon  accountings 2561 

additional  allowance 2562 

eompelling  accounting  from  party  whose  letters  have  been  revoked.. . .  2606 
deceased  executor,  administrator,  guardian  or  testamentary  trustee;  ao- 

oountlngby   executor  of 2606 

accounting  on  application  of  executor  or  administrator  for  revocation  of 

letters 2689,2690 

intermediate  account  defined 2514 

judicial'settlemeiit  defined  2514 

testamentfuy  trustee;  accounting  by 2^02,2811 

guardian;   when  ward  or  successor  may  require  accounting  in  case   of 

revoked  letters 2837 

guardian;  accountings  by  in  general 2842,2850 

"           "                     testamentary  guardian 2855 

petition  to  compel  payment  of  debt  or  legacy;  hearing;  decree 2722 

decree  for  payment  of  de]^  or  legacy  on  giving  security., 2723 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

intermediate  accounting 2T25 

judicial  settlement  of  account;  when  may  be  required 2726 

citation;  order  to  account  and  proceedings  thereon 2727 

executor's    petition  for  judicial   settlement,  citation   and  hearing....  2728 

afildavit  to  account;  vouchers;  examination  of  accounting  party 2729 

commissionsof  executor  or  administrator. 2730 

determination  of  claims  by  surrogate;  suspension  of  statute  of  limita- 
tions   2781 

distribution;   order  of 2782 

advancements ', 2733 

married  women;  estate  of i ^ISA 
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AooouNTiNa  IK  Surrogate's  Cajmi—contlriMed.  sTOTioKS 

effect  of  judicial  Bettlement  of  accoant ^742 

decree  for  payment  and  dietribntion 2743 

id. ;  when  Bpecilic  property  may  bedeliTered 2744 

id. ;  when  money  may  be  retained 2745 

id.;  share  of  infant 2746 

legacy,  etc.,  to  unknown  person  to  be  paid  into  State  treasury 2747 

when  legacy,  etc.,  to  be  paid  to  county  treasurer 2748 

AOKNOWLBDGMENTS— 

justices  of  city  court  of  New  York,  may  take 396 

to  take  action  out  of  statute  of  limitadons 895 

of  deed;  when  entitled  to  be  received  in  eyidence.  935 

proof:  when  may  be  rebutted 936 

what  instrument  may  be  acknowledged  and  thereupon  read  in  evidence. . .  937 

fees  for  acknowledgments 8296 

Action— 

defined 8333 

refers  in  code  to  civil  action. .- 3843 

division  into  civil  and  criminal 3385 

criminal  action  defined 8838 

civilaction            "      8337 

Sarties  to  civil  action  defined 8338 

istinction  between  action  at  law  and  in  equity  abolished 3339 

not  discontinued  by  vacancy  or  change  in  judge 25 

id. ;  by  adjournment  or  failure  to  hold  court 44 

time  to  commence  cannot  be  extended « 784 

'        preference  of  on  calendar T9l 

when  deemed  commenced 398-407 

by  all  united  in  interest 448 

severance  of  action 511 

when  counterclaim  deemed  an  action  for  trial  of  issues 974 

place  of  tri  al 982-991 

submission  of  controversy  without  action 1279-1281 

civil  and  criminal  actions  not  merged 1809 

transferee  of  cause  of  action,  suit  oy. ...,,.,,..,.,,,..,.........,,.,.......  1909 

abatement,  see  Abatbmbnt  of  Action. 
AoxioM  fob  Febsonal  Injuries 

testimony  of  hospital  physician  or  snrgeon  may  be  taken  before  referee.  836 

Action  to  Recover  Chattel — 
See  Replevin. 

Additional  Allowance — 

to  executor  on  accountings  in  surrogate's  court , 2362 

on  sale  of  real  estate 25Ci 

to  plaintiff  in  foreclosure  and  other  actions SSJicJ 

to  either  party  in  difficult  cases 8253 

limit  of  allowances ^5t 

how  computed isaoi 

Additional  Costs — 

do  not  follow  additional  or  increased  damages BS^ 

Additional  Costs  in  Justices'  Courts S079 

in  city  of  Brooklyn 3129,  8131) 

Additional  Parties— 

when  court  may  direct  bringing  in 452 

Adjournments  Generally 34-45 

costs  upon 

See  Courts. 

Adjournment  in  Justices'  Courts 2959-2968, 

costs  upon  in  justices'  conrts  in  Brooklyn 3138 

.Administration — 

"letters of  administration'*  defined  with  reference   to   chapter  on  sur- 
rogate's courts 2S14 

with  will  annexed 2648-S646 

j       grant  of  letters 2660-8687 

Bee  also  Accountings  in  Surrogates'  Courts  ;  Letters  of  Adminutba* 

:  TioN,  Surrogates'  Courts. 
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AdMINISTRATOB'-  8BCTION8 

execution  against  property  in  hands  of 1371 

action  by  or  against  executor  or  administrator 1814-1886 

oath  of,  before  issuance  of  letters 2594 

deposit  of  securities  to  reduce  penalty  of  bond 2506 

when  decree  directing  payment  to  creditor,  etc. ;  evidence  of  assets 2562 

liability  of,  for  money  or  property  received 2506 

removal  of,  for  failure  to  give  new  bond 2509 

surrogate  may  direct  custody  or  deposit  of  money  on  disagreement  of  co- 

aaminifitrator 2609 

accounting  by  successor  of  deceased 2606 

action  upon  bond  of,  dpon  return  of  execution 2607 

successor  may  prosecute  official  bond 2606 

action  on  official  bond  when  no  successor  appointed £600 

liabilty  of  person  unauthorized  to  act  as 2706 

proceedings  to  discover  property  withheld 2707 

"  order:  service  of  citation;   officers  who  may  act 

in  surrogate's  absence 2708 

'*          examination  anddecree 2709 

'•          security  to  prevent  decree 2710 

*'         warrant  to  seize  property '. 2710 

inventory ;  appointment  of  appraisers  and  appraisal 271 1 

"           assets;  what  to  be  deemed 2712 

*'           exemption  for  widow  and  children 2713 

"           contents  of  Inventory 2714 

•*           return  of 2716 

"           return  of ,  how  compelled 2716 

sale  of  personal  property 2717 

debts;  ascertainment  of 2718 

•*      payment  2721 

"      petition  to  compel  payment 2722 

"      decree  for  payment  on  giving  security 2723 

I          exempt  property ;  proceedings  for  neglect  to  set  a  part .'  2724 

commissions  of 2730 

claims  for  or  against  may  be  determined  upon  accounting 2789 

effect  of  statute  of  limitations  upon  claims  of 2740 

may  sue  in  justices^  courts 2865 

See  also  Bxxcutor. 

Admission  of  GENnniBM~BSB  of  Papert— 

w hen  may  be  demanded.    Refusal 785 

Ad  Quod  Damnum— 

writ  of  assessment  of  damages  substituted  for • 1991 

Adultbbt^ 

See  DivoBCS. 

Advancsments  bt  Dkcedent 2733 

Advkbse;  Possession —  ^ 

See  Limitation  of  Action. 

ADVltRTISlNC4 —  ___^ 

notice  of  sale  in  actions  affecting  real  property • 1678 

foreclosure  of  mortgage  by 2387,2409 

disbursements  allowed  for  publication... : • 3317 

for  claims  against  decedent • 2718 

Affidavit— 

defined wj« 

disregard  of  defects  in 7w 

of  pnnter  or  publisher ;  when  may  be  read  in  evidence 926 

ex  parte,  when  evidence  in  justices*  courts 3004 

Affirmations— 

See  Oaths  and  Affibmations. 

Aqb —  ^. 

judge  of  court  of  record  to  file  certificate  of 64 

Aged  and  Infibm  Witness — 

testimony  of,  see  Deposition 

"  how  taken  in  surrogate's  courts 2539,  2540 

A  OENT-~~ 

return  by,  of  commission JOI 

**       where  agent  sick  or  dead OJg 

when  make  affidavit  for  replevin *"!' 

See  also  Verification. 

Albany  County-  -^ 

jail  liberties  for •i;^4 'i;;;  *iii«_j»S 

Aidant;  Justices' Coubts of » 8207-8214, 8288-8a» 
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Albany  Law  School—  sscnoira 

ezempUoiis  in  favor  of  graduates  of 56 

Alien— 

not  entitled  to  jury  composed  partly  of  aliens 1190 

Alimony— 

in  divorce  and  reparation 1760 

husband  may  be  required  to  give  security  for 1778 

sequestration  on  failure  to  give 1778 

payment  enforceable  by  contempt  proceedings 3778 

Allowances— 

how  computed 8SA8 

additional  to  plaintiff  in  foreclosure  and  otber  actions 88SS 

**        to  either  party  in  difficult  cases 8853 

limit  of  allowances 

Allowance  in  Surrogate's  Court— 

to  executor,  etc.,  on  accountings 

on  sale  of  real  estate : 2663 

Amendment — 

after  decision  of  demurrer 497 

of  course 548 

amended  pleading  to  be  sfirved  ;  answer  thereto 543 

by  the  couit  at  any  stage 788 

relief  against  judgment,  etc.,  within  what  time 724 

amendment  of  returns  by  officers,  etc 725 

lost  papers  ;  how  supplied 785 

or  Jer  of  court ;  when  necessary  to  amend . .     727 

disregard  of  defects  in  affidavits 728 

undertakings,  etc. ;  when  snfficient 788 

id. ;  amending  defects  in 730 

to  perfect  appeal 1808 

Amendment  in  Justices*  Courts 2944, 8048 

Ancillary  Lettebs 8094-^^705 

testamentary  dispositions :  what  law  governs 

ancillary  letters  upon  foreign  probate — . 

iJ. ;  upoQ  foreign  grant  of  administration 

to  whom  ancillary  letters  granted 

retition ;  citation 

nearing  ;  security 

persons  acting  under  ancillary  letters  must  transmit  assets 2708 

id. ;  when  they  may  be  directed  to  pay,  etc.,  without  transmission gJQl 

id. ;  general  powers  and  duties 2?W 

recoraing  wills  proved  in  other  states,  etc 8708 

papers  recorded,  etc. ;  how  authenticated 2704 

of  guardianship 8888-8841 

Animal  Strayinq  Upon  Highway;  Action  ob  Special  Proceeding  Rela- 
tive TO 8088-8116 

action  against  person  suffering  animals  to  stray 8Qg8 

penalties  to  be  recovered '. 8088 

certain  officers  to  ^eize  animals  straying 8084 

when  private  person  may  seize  such  animals 8085 

officer  or  person  seizing  to  present  petition 8088 

precept  thereupon 8087 

id. ;  how  served 8088 

proof  of  service  of  precept  8088 

answer ;  trial 3090 

decision  in  favor  of  petitioner ;  warrant  to  sell ;  execution  thereof 8091 

application  of  proceeds  of  sale 8008 

disposition  of  surpiUB 8008 

id. ;  when  no  claim  made  within  a  year 3W1 

order  upon  claim  for  surplus  ;  appeal  therefrom 8006 

proceedings  upon  decision  in  favor  of  person  answering 3088 

demand  or  poBsession  before  trial.  Proceedings  thereupon 8097 

id. :  when  animal  willfully  set  at  large  by  third  person 3088 

action  by  owner  in  such  a  case 8089 

action  by  petitioner  and  by  officer 8108 

demand  of  possession  after  final  order  and  before  sale SlOl 

order  upon  demand  of  possession ;  appeal  therefrom 3108 

id. ;  stay  of  proceedings 3108 

appeal  from  final  order HI,',  8104 
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Anikal  StrAting  Upon  Highway  ;  Action  or  Special  Pbockbding  Rbla- 

irvB  TO — corUintied.  sections 

id. ;  by  claimant ;  stay  of  proceedings  and  delivery  of  possession 8 105 

proceedings  upon  affirmance 8106 

limitation  of  action  for  seizing  animals '..*.'..,".....  ,* . .'  *  .* . ' '  * . .'  8107 

certain  actions  cannot  be  maintained ...'.!.!...!.!.!!.' 8108 

where  several  animals  are  trespassing,  damages  are  entire.    ProceedlnKsin 

such  cases T....  8109 

proceedings  in  other  cases,  where  there  are  different  owners. 8110 

surplus,  where  there  are  different  owners ''*".*  8111 

when  one  action,  etc.,  supersedes  any  other ! ! !  * !  1 ! ,     * ". 8112 

rightsof  officer  when  private  person  fails  to  prosecute..  !.*.!.. '*.'!... 8113 

person  having  a  special  property  deemed  owner 8114 

agent  may  act  f  or  nis  principal ','.'.'/.'.'.'..'.'.'.  3115 

AUNUlTlJtS — 

apx)ortionment  by  executors  and  administrators 2720 

ANNUIiMENT  OF  ATTACHMENT — 

when  warrant  of  attachment  is  said  to  be  annulled 3348 

Annituient  of  Corporation— 

action  by  people  to  procure • 1797-1803 

8ee  also  Corporations,  Actions  relative  to. 

Annulment  of  Marriage,  Action  for 1742-1755 

by  woman  married  under  fourteen ,.  1742 

by  either  party,  for  what  causes 1748 

action  when  party  was  under  age  of  consent ,  1744 

**       former  husband  or  wife  living 1745 

•*      party  an  idiot 1746 

**      party  a  lunatic 1747 

•*       oy  next  friend  of  idiot  or  lunatic 1748, 1756 

issue,  when  regarded  legitimate 1749 

force,  fraud,  etc.,  action  on  ^ound  of 1750 

custody,  mandamus,  etc.,  of  issue  of  such  marriage 1751 

physical  incapacity,  action  on  ground  of 1752 

certain  proceedings  regulated 1758 

judgment  annulling  marriage,  how  far  conclusive 1754 

next  friend  of  infant,  lunatic,  etc.,  how  allowed  to  sue,  etc., 1755 

judgment  in  to  be  by  court  only 1329 

judgment  not  to  be  rendered  on  default  except,  etc 1774 

summons,  requisites. I774 

Answer — 

when  defendant  may  interpose  in  cases  of  substituted  service 446 

demurrable  objections,  when  may  be  taken  by. . . .  488 

demurrer  to 494 

what  to  contain 600 

counterclaim  defined 501 

id. ;  rules  respecting  allowance  of 502 

judgment,  when  demand  and  counterclaim  are  equal  or  unequal 603 

id. ;  for  affirmative  relief 504 

counterclaim,  when  defendant  is  sued  in  a  representative  capacity 605 

id. :  when  plaintiff  is  an  executor  or  administrator 506 

defendant  may  interpose  several  defenses  or  counterclaims  ;  rules  relating 

thereto 507 

partial  defenses 608 

when  defendant  to  demand  affirmative  judgment 509 

when  pleadings  admit  part  of  plaintiff's  claim  to  be  just,  action  may  be 

severed,  etc 511 

judgment  where  counterclaim  only  is  interposed  for  less  than  plaintiff 's 

claim ; 612 

dilatory  defenses  to  be  verified 513 

See  also  Pleadings. 

when  copy  of  answer  to  be  served  on  co-defendant 521 

to  amended  pleading 543 

injunction  after  service  of ^ 609 

verified  answer  on  contested  application  for  injunction  order,  or  to  vacate 

or  modify  same 680 

answer  in  partition I543 

in  action  to  compel  determination  of  claim  to  real  property 1639, 1640 

in  divorce 1757 

in  summary  proceedings 2244 

Answer  in  Justices'  Courts , , 2939 
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^KBWEB  OV  TiTLB —  BBCTIOHS 

in  district  courts  of  the  city  of  New  York  and  Justices^  courts  of  AltMiny  and 

Tr  y »12 

in  justices^  courts 8961-068 

Appeal  Generally — 

by  lerson  prosecntinf  or  defending  as  a  poor  person. 4M 

eitension  of  time  to  uke,  in  case  of  deatn 78d 

yvhen  may  be  heard  withont  a  case 996 

writs  of  error  abolished Wn 

when  party  may  appeal ISM 

parties  to  appeal :  now  designated :  title  of  cause USH 

when  person  entitled  to  bccomea  party  may  appeal 12W 

appeal  when  adverse  party  hasdied 1897 

proceedings,  when  party  ales  pending  appeal 1896 

appeal,  how  taken 130O 

interlocutory  judgment ;  when  notice  of  appeal  to  specify 1801 

"                     reyiewed  on  appeal . .  1316 

proceedings,  if  attorney  or  party  not  found 1808 

defects  in  proceedings  niayl>e  supplied. 1808 

order  appealed  from  to  be  entered 1801 

'*               'compelling  entry 1804 

iBecurity  may  be  waived 1805 

**       deposit  in  lieu  of  undertaking 1806 

'**.      nndertaking  must  be  filed 1807 

'**       4iew  undertaking  when  sureties  insolvent 1806 

'**"       action  upon  undertaking,  when  not  to  be  brought 1809 

***       stay ;  when  appeal  effects 1810 

I*'       levy  upon  personal  property  \  when  superseded  by  appeal 1811 

I**       amount  oi  security  may  be  limited  by  court 181i 

*^       no  security  necessar^r  on  aprpcal  by  people 1818 

**       on  appeal  Dy  domestic  municipal  corporation 1814 

papera  to  be  transmitted  to  appellate  court 1815 

linal  judgment :  what  reviewed  on  appeal  from 1S16 

Judgment  or  order  on  appeal 1817 

**        of  reversal,  when  no  appeal  lies  from 1818 

"         mode  of  enforcing  fiffirmed  or  modified  judgment 1819 

**         mode  of  enforcing  or  modified  order. 1880 

*^        canceling  dock et  of  reversed  or  modified  judgment. Ittl 

**        canceling  docket  when  reversal  was  by  court  of  appeals ISS 

'*        restitution ;  when  awarded 1884 

A]PPBAL  TO  OOUBT  OV  APPEALS — 

in  what  cases  permitted • 1884 

limitation  of  time  to  appeal.... ••••. 1886 

security  to  perfect .  „,  1886 

**       to  stay  execution  on  jndjgment  for  money,  etc 1887 

*'                    •*              for  delivery  of  property 1886 

"                   **              on  judgment  for  a  chattel 1889 

"                    **              on  judgment  directing  conveyance 1880 

"                    **              on  judgment  for  real  property 1881 

'*  **  last  sections  construed  and  qualified ISS,  109 

**       undertakings  may  be  in  one  instrument ;  form  and  service 1884 

"       exception  to  sureties;  justification 1886 

final  judgment;  appeal  from  after  afilrmance  of  interlocutory  judgment, 

or  denial  of  new  trial 1886 

questions  brought  up  for  review  on  appeal 1887 

**         of  fact  to  DC  reviewed 1888 

case  and  exceptions ;  when  necessary 1889 

Appeal  to  Supreios  Coubt  from  Inferiob  Court— 

.appeals  from  county  and  other  courts 1840 

other  courts  from  which  no  other  appeal  is  provided. 18I1 

.security  upon Jill 

time  within  which  appeal  to  be  taken 1841 

order,  appeal  from Utt 

'^              time  within  which  appeal  from  order  to  be  taken 1848 

place  and  manner  of  hearing  appeal ,,,.... , 1844 

j  udgment  or  order  rendered  on  the  appeal ;  where  to  be  entered 18lf 

,Appkal  to  the  Appellate  Division  op  Tbe  SttprkME  (3oubt— 

/rom  jjudgment;  in  what  pases  authon^ed,,,,,,  •••, ,.•••..,,  Uif 
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AfpeaIj  to  The  Appbuatb  Divibion  of  The  Supbemx  Ck>UBT — 

conHnued.  bectionb 

from  judgment  after  affirmance  of  interlocutory  judgment  or  denial  of 

new  trial 1360 

from  order 1347 

from  order  made  out  of  court,  powers  of  appellate  diyieion  to  grant 

orders 1318 

from  interlocutory  judgment 1349 

limitation  of  time ;  stay  of  proceedings 1361 

security 1361 

*'        stay  of  proceedings ;  order  for 1351 

"                            ••                without  order... 1362 

papers  upon  which  appeal  to  be  heard 1363 

**        case  and  exceptions 1363 

judgment  upon  appeal;  of  what  it  consists 1364 

place  in  supreme  court  where  hearing  to  be  had 1366 

special  proceedings  ;  appeals  in .1366-1361 

order  made  in  same  court 1366 

^          by  another  court  or  judge .' 1357 

**          preceding  order  may  be  reviewed 1368 

*'           limitation  of  time  to  appeal 1369 

stay;  hearing  of  appeal,  decision  thereupon 1360 

efTectof  tiUe L61 

Apfkai<  fbom  Sxtbbogatbs'  Goubts — 

what  brought  up  for  review  on 2646 

when  party  may  appeal 2668 

when  person  not  a  party  may  appeal 25:9 

appeal ;  to  what  court  it  may  be  taken 2570 

intermediate  order ;  how  reviewed 2671 

time  to  appeal 2672 

who  must  be  made  parties 2673 

appeal;  how  taken 2574 

certain  provisions  relative  to  appeals  generally  made  applicable 2676 

appeal  may  be  on  the  law  or  the  facts;  case  to  be  made,  etc 1576 

security  to  i>erfect  appeal  2677 

id. ;  where  decree  is  for  money  or  delivery  of  property,  etc 2678 

security  to  stay  proceedings  in  case  of  commitment 2679 

amount  of  undertaking ;  how  fixed 25  0 

requisites  of  undertaking 2581 

decree  for  probate,  etc. ;  how  far  suspended  by  appeal 2582 

decree  revoking  probate,  etc.,  not  stayed 258:^ 

perfected  appeal  stays  proceedings  in  other  cases 2584 

appeal,  where  heard  ;  proceedings  thereupon 2585 

power  of  appellate  court ;  further  testimony 2586 

judgment  or  order  upon  appeal 2687 

award  of  jury  trial  upon  reversal  in  probate  cases 2688 

costs  of  appeal 2660,  2689 
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SBCnOMS 

Appeals  from  City  Ooubt  of  thb  City  of  NbwTobk....  3188-3196 

time  to  serve  notice  of  hearing  on 3161 

appeal  to  general  term  from  a  jndgment SIMS 

id.;  fromanorder 3189 

time  to  appeal  from  order ;  proceedings  thereupon 3193 

appeal  from  general  term :191 

id.;  proceedings  regulated 3193 

id.;  within  what  time;  where  heard   3193 

id.;  determination  upon  appeal,  how  enforced ;  id..;  where  new  trial  was 

properly  granted 3194 

id.;  appeal  to  court  of  appeals  3193 

APPEALJS  FROM  DISTRICT  CoUBTS  OF  Nf.W  YoBK    CiTY 3213 

Appeals  FROM  Justiok's  Court 3044-3073 

appeals  generally 3044-3061 

appeal  where  new  trial  is  not  had  in  appellate  court 306'2-3r67 

appeal  for  a  new  trial  in  appellate  court .^.3068-3073 

See  in  detail  under  Justices  of  the  Peace,  Courts  of. 

Appeals  from  Justice's  C  jdbts' of  Albany  and  Troy 3313 

Appearance — 

by  party  or  attorney. 65 

effect  of  voluntary 434 

as  to  service  of  papers 799 

in  surrogate's  court 2>2H 

—justice's  court 2886-2893,2988-3009 

Appellate  Division  of  Suprkmb  Coubt— 

judicial  departments;  division  of  state  into 219 

justices,  designation  of 220 

jurisdiction 220 

reporter 220 

locations 210 

clerks,  steuographers,  atten  dants 80,  221.  251-262 

designation  of  justice  to  be  filed  with  secretary  of  state 20 

times  and  places  of  holding  term,  how  appointed 225 

"                             appointments  to  be  published 226 

associate  justice,  when  to  preside 228 

decision,  number  of  j uatices  nscessary  for,  reargument.  etc 290 

another  departmen  t,  when  casa  heard  in  or  sent  to 231 

officer  required  to  attend .- 212 

supreme  court  reporter 221.  246-290 

fees  of  officers  attending,  how  paid ^ 243 

exceptions  taken  at  j ury  trial ,  hearing inoQ 

motion  for  new  trial  at,  after  trial  by  court  or  referee lOol 

judgment  at  in  certain  cases  , 1234 

"         upon  motion  for  new  trial .*. 122? 

verdict  subject  to  opinion  of 12S4 

See  also  Appeal  to  Ths  Appellate  Diyision  of  The  Supbrmb  Cousr. 
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APPRAtHJiTt  IN  dUBBOOATBS'    GOITBTS —  SECTIONS 

clerk  in  surrogate's  court,  when  not  to  act  as  appraiser 2511 

feeB , 2S66 

to  zuake  inyentory 2711 

AsBFF&ATioxis 2366-2386 

when  submission  to  arbitration  cannot  be  made 2366 
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AiQiiTSATiov8'-tfon^inf/«(7.  escnoaf 

whatcontroYerBieemayt>e6ii1)mitted4andhow..* , 83GC 

appointment  of  additional  arbitrator  or  umpire 2367 

tmie  for  hearing  ;  adjoomment,  etc KtH 

arbitrators  to  l^  sworn 2Se8 

attendance  of  witnesses,  etc 2379 

all  the  arbitrators  to  meet ;  when  majority  may  award.  Fees 2871 

award  ;  to  be  aathenticated,  etc. SS73 

motion  to  confirm  award < 2371 

id. ;  to  vacate  award 2374 

id. ;  to  modify  or  correct  award 2S75 

motions;  when  to  bemade 2376 

costs  on  vacating  award 2377 

judgment  on  award ;  when  and  how  entered.    Costs 2878 

jndgment-roU 2379 

effect  of  judgment ;  how  enforced 23H9 

appeal 23Si 

effect  of  party's  death,  lunacy,  etc. ;  proceedings  thereupon 2SK2 

revocation  of  submission 2883 

liabilit V  of  party  who  revokes ^ 2884 

limitation  of  recovery  against  him  2385 

.    application  of  this  title 8386 

Abbbst  Genbbally— 

how  person  to  be  arrested,  conveyed  to  jail  and  committed 110-119 

cases  where  the  order  may  be  granted^  and  persons  liable  to  arrest 54S-CB6 

no  person  to  be  arrested  in  civil  proceedings,  without  an  express  statutory 

provision MS 

when  the  right  to  arrest  depends  upon  the  nature  of  the  action &tf 

**                              "            partly  ui>on  extrinsic  facts 550 

order,  when  and  where  granted 651 

foreign  judgment  not  to  affect  right  to  arrest 562 

woman  not  to  be  arrested,  except,  etc 558 

idiot,  lunatic,  or  infant  under  fourteen,  not  to  be  arrested  ;  discharge 554 

person  sued  in  a  representative  capacity,  not  to  be  arrested 666 

mjnnction  or  attacnment ;  when  not  to  be  granted  with  arrest 719 

counterclaim ;  right  to  arrest  in 720 

delinquent  juror ;  arrest  of 1110 

«    ffranttng,  executing ^  vaccUing  and  modifying  the  order  of  arrest 560-W2 

order  required  for  arrest ;  by  what  judge  to  oe  granted 656 

proof  necessary  to  procure  order 567 

when  order  may  be  granted  ;  effect  of  complaint  subsequently  made 656 

security,  upon  order  of  arrest  made  by  a  judge 659 

id.;  upon  order  of  arrest  granted  by  the  court 600 

id. ;  wnen  dispensed  with  In  action  oy  or  on  behalf  of  people 1990 

id.;  as  to  municipal  corporation 1990 

contents  of  the  order ;  to  whom  directed ;  when  to  be  executed 661 

copies  of  papers  to  be  delivered  to  defendant ;  originals  to  be  filed 603 

arrest :  how  made BOS 

general  provision  as  to  privilege  from  arrest ;  discharge   of  privileged 

person CM 

privilege  of  ofiicers  of  court 665 

defendant  arrested  to  have  twenty  days  to  answer 60S 

when  application  to  be  made  to  vacate  order  of  arrest,  etc 667 

how  and  to  whom  application  must  be  made :  opposing  it  by  new  proofs . .  668 

unreasonable  delay  to  proceed  by  plaintiff .    Effect  thereof 679 

discharging  defendant  upon  bail  or  deposit  •  justification  qf  the  bail  and 

disposition  of  deposit 57S"690 

defendant  to  be  discharged  on  bail  or  deposit 673 

exemption  from  or  discharge  of  insolvent  debtor 218&-S199 

city  court  of  New  York  ;  when  may  discharge 8169 

when  defendant  may  elect  to  give  bail,  etc.,  or  bond  for  liberties 674 

undertaking  of  the  bail ;  what  to  contain 675 

examination  of  persons  offered  as  bail 671 

filing,  etc.,  of  papers ;  plaintiff ''s  acceptance  or  rejection  of  bail 677 

notice  of  iustification  ;  new  undertaking  If  other  bail  is  given 678 

qualifications  of  bail S;9 

5nstiflcation  of  bail "..*'     *...*.*, SOP 

allowance  of  bail ... V". SOI 

deposit  of  monpy  with  sherii? ,,,,,',* ,,,, 501 
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payment  of  deposit  into  court  by  Bheriff ..«•...  4  4  ••  • S83 

sabstituting  bail  for  deposit 584 

how  deposit  disposed  of 685 

when  deposit  to  be  paid  to  a  third  person 686 

sheriff  when  iiable^s  bail ;  his  discharge  from  liability 687 

proce3dings  on  judgment  against  eheriff 588 

bail  liable  to  ehcriC 683 

filing  papers  if  bail  not  given 5rH) 

charging  and  discharging  bail 591-601 

when  defendantmay  be  snrrendered  591 

how  surrender  to  be  made ;  exoneration  of  bail  thereupon 693 

bail  may  arrest  defendant 593 

voluntary  surrender ;  e  coneration  of  bail  thereupon 694 

lights,  etc.,  of  sheriff  who  is  liable  as  bail 695 

bail ;  how  proceeded  against  596 

certain  executions  necessary  before  action  against 697 

duty  of  sheriff  on  such  executions 698 

defenses  in  action  against  bail 599 

relief  of,  where  principal  is  imprisoned  on  criminal  charge 600 

bail  exonerated  oy  death,  etc 601 

A.SRE8T  nf  District  Courts  of  New  York  City 8210, 8211,  8^17-8219, 8221 

Abbbst  in  Justices'  Courts 2894-2904 

in  what  cases  may  begranted 2894 

in  what  actions 2895 

npon  what  papers 289S 

order ;  contents 2897 

duty  of  constable  in 2898 

"                return 2899 

when  plaintiff  notified  must  appear 2899 

defendant  to  be  kept  in  custody 2900 

discharge  ;  motion  for. 2901 

effect  of 2908 

when  plaintiff  must  prove  extrinsic  facts 2903 

privilege  from  arrest ; 2904 

Arrest  in  Justices'  Courts  of  Albany  and  Troy* 3210,  8311 

Arrest  in  Marine  CaucEs  in  City  Coubt  of  New  York 3177-3187 

Ass  bssments — 

to  be  paid  out  of  proceeds  of  sale  in  dower,  foreclosure  and  partition 1676 

Assessment  op  Damages  ;  Writ  of 2103-2119 

writdeflned      2103 

application  therefor 2104 

when  made  by  attorney-general  or  district-attorney 2105 

writ ;  to  whom  directed 2106 

contents  of  writ 2107 

notice  of  execution 2108 

jury  ;  how  procured 2109 

juror  to  be  sworn 21 1 0 

jury  to  make  inquisition 211 1 

notice  of  application  to  court  thereupon 2112 

court  may  set  aside  inquisition 2113 

.    order  on  confirming  inquisition 2114 

state  treasurer  to  pay  damages,  etc.,  to  governor 21 15 

governor  to  pay  damages  into  court 2116 

investmeptof  money  so  paid 2117 

how  obtained  by  claimanf 2118 

taking  lands  by  United  States 2119 

See  also  {State  Writs  generally. 

Assets — 

defined  with  reference  to  chapter  on  surrogate's  courts 2514 

when  decree  directing  payment  by  executor,  administrator,  etc.  .evidence  of 

assets 2552 

what  to  be  deemed  and  to  go  to  executor  and  administrator  for  distri- 
bution   2712 

exemption  for  widow  and  children 2713 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

action  upon  an  assignment  of  bond  for  jail  liberties 160-171 

AflSIGNMENT  OF  CaUSB    OF  ACTION 1909-1918 

when  transferee  of  claim  or  demand  may  sue 1909 

what  claims  not  assignable 1910 

usury  ;  when  cause  of  action  for  transferable 1911 

judgment;  assignment  of JJIJ 

**          actionupoUf*  when maintamable •.,..• VH» 
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Abbibtskknt  of  Boweb—                                                                               Bvcnon 
bare  action ItM 

AsSIONMBlfT  or  JUDOIUENT 1982-180 

Attachment — 

cases  where  warrant  may  be  granted^  and  proceedings  upon  granUng  the 

same CSMA 

in  what  actions  may  be  granted <fi 

arrest  or  injunction ;  when  not  to  be  granted  with  attachment 71t 

counterclaim  ;  right  to  proYisional  remedy  in  case  of no 

what  mast  be  shown  to  procure 611 

in  action  against  pubhc  officer,  etc.,  for  peculation 617 

when  and  by  whom  granted. . 

affldayits  to  oe  filed  

security  on  obtaining  warrant. 

when  dispensed  witn  in  action  by  or  on  behalf  of  the  people IM 

id.;  as  to  municipal  corporation. MO 

contents  of  warranty  to  whom  directed 6(1 

yalidity  of  undertaking 6IS 

attachment  in  city  court  of  New  York 8161 

"     district  courts  of  New  York 8n0.8»l 

"     justices'  courts 8905-S918 

"     justices'  courts  of  Albany  and  Troy sni^  901 

executing  the  warrant  pending  the  €ictton 6tf-6Bl 

sheriff  must  attach  defendant's  property 644 

real  property;  what  interest  in  aitachable 646 

unpaid  subscription  to  foreign  corporation 646 

id. ;  interest  in  corporation 847 

negotiable  securities 649 

attachment:  how  made 049, 854, 83S 

certificate  of  defendant's  interest  to  be  furnished 650 

person  refusing  certificate  may  be  examined 851 

rights  of  owner  or  master  of  yessel  on  which  goods  have  been  shipped . .  .868;  66S 

inventory  to  be  made  by  sheriff 664 

**        may  be  compelled  to  return 681 

actions  may  be  maintained  by  sheriff 666 

perishable  goods  to  be  sold 666 

**  in  city  court  of  New  York 8176 

claim  of  property ;  trial 867-^ 

vessels,  domestic  and  foreign;  attachment,  valuation,  etc 680-87S,  807-706 

'^     release  from  attachment 8QS,  701, 781 

sheriff  to  keep  property , 674 

id. ;  may  be  directed  to  pay  money  into  court  876 

id. ;  when  may  be  directed  to  release  or  deliver  property 876 

id. ;  plaintiff  may  bring  action  in  his  own  name  and  that  of  Bherifl 877 

id. ;  how  leave  to  bring  such  action  procured 878 

id. ;  plaintiff  may  be  joined  with  sheriff  after  action  commenced  . . . , 878 

id.;  judge  to  direct  as  to  management  of  such  action,  etc 880 

vacating  or  modifying  the  warrant  *  discharging  me  attainment. 

motion  to  vacate  or  modify  warrant,  or  increase  security, 

when  warrant  said  to  be  ''^annulled  ^' 


how  motion  must  be  made ;  opposing  it  by  new  proofs 

when  prior  motion  not  to  preiudice  subsequent  motion 

defendant  may  appl^  for  discharge  of  attachment 

undertaking  to  be  given 

application  oy  one  of  several  defendants 

sureties  to  justify  if  required 

sheriff  may  retain  propertgr  until  justification 

foregoing  provisions  applicable  to  vessels 

partners  may  applv  to  discharge  attachment 6M 

id.;  under  execution 1418 

undertaking  to  be  given 6N 

court  or  jud&»  ma;^  ascertain  value 6H 

when  plaintiff  entitled  to  notice  of  an v  application,  etc 6H) 

two  or  more  warrants;  regulations  In  cases  of. 8B7<-!86 

preferences  of  two  or  more  warrants 6lf 

rule  as  to  levy  under  a  junior  warrant 8i8 

undertaking,  by  junior  attaching  creditor,  to  prevent  release  of  fordJcn 

vessel 7?T.     W 

rule  as  to  subsequent  attachment  of  foreiga  vessel. ......,..,.,,..,!!!! !!.!     181 


INDEX.  xi 

kTT AtmMSST--corUinued,  bbotionb 

rights  of  junior  plaintiff  in  action  by  senior  plaintiff  and  Btaeriff  jointly ....  703 

junior  plaintiff  may  be  allowed  to  commence  action  jointly  with  BheriJi 704 

rights  of  third  and  other  subsequent  attaching  creditors 705 

proceedings  after  Judgment:  rights  of  parties  and  duties   of  sheiiff 

after  warrant  is  vacated  or  annulled^  or  attachmerU  is  discharged .70(^7 \2 

execution  to  issue  to  sheriff  who  has  levied 706 

only  attached  propert:^  bound  when  summons  not  personally  served 707 

judgment  in  the  principal  action ;  bow  satisfied 708 

when  attachment  disclutrged,  etc.,  property  to  be  restored  to  defendant 709 

additiontd  provision  for  his  relief 710 

cancelling  notice  attaching  real  property 711 

when  sheriff  to  return  warrant  and  nis  proceedings 712 

Attachment  ih  City  Court  of  New  York 8169 

Attachment  in  District  Courts  of  New  York  and  Justiobb*  Courtb 

OF  Albany  and  Troy 8810,  8211 

Attachment  in  Justices*  Courts 800A-8918 

in  what  action  granted 9806 

what  to  be  shown  to  procure  warrant 8906 

warrants  ;  form  and  contents S907 

"          how  executed 2909 

undertaking 2906 

service  of  summons  and  warrant 2910 

undertaking  by  defendant ;  redelivery  to  him SOU 

third  person ;  claim  by 2912 

^*            bond,  and  delivery  to 2912 

**                **     action  upon  bond  of ^918 

*'                "      when  defendant  may  prosecute  bond  of 2914 

return  of  warrant 2915 

motion  to  modify  or  vacate  warrant 2916 

"              **          effect  of  yacating  warrant 2917 

substituted  service  of  summons :  proceedings  in  cases  of 2918 

Attornsys  and  Counsellors  at  Law— 

judges ;  when  not  to  practice  as 49 

constable;      "                 "           2S89 

surrogate;      "                 "           2496 

••       father  or  son 2529 

**       clerk 2511 

party  may  appear  in  pjerson  or  by  attorney 65 

examination  and  admission  of  attorneys 66 

rules,  how  changed 67 

exemptions  to  graduateB  of  certain  law  schools 58 

attorney's  oath  of  office,  and  certificate  of  admission 69 

attorneys  residing  in  adjoining  stales 60 

clerks,  etc. ,  not  to  practice 61 

id. ;  as  to  sheriff,  etc 62 

none  but  attorneys  to  practice  in  New  York  and  Kin^s  counties 63 

Senalty  for  violation,  or  suffering  violation  of  last  section 64 

eath  or  disability  or  attorney ;  proceedings  thereupon 65 

attorney  or  counsePs  compensation 06 

lien  of,  upou  cause  of  action  etc 66 

removal  or  suspension  for  malpractice,  etc  07 

nanst  be  on  notice 68 

removal  or  suspension,  how  to  operate 69 

punishment  for  deceit,  etc 70 

id.;  for  willful  delay  of  action 71 

attorney  not  to  lend  bis  name 72 

id.;  not  to  buy  claim 78 

id. ;  not  to  buy  suits  generally 74 

penalty 75 

limitation  of  preceding  sections 76 

same  rule  when  part^  prosecutes  in  person 77 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions 78 

attorney  not  to  defend  when  he  has  been  public  prosecutor 79 

jpenalty  80 

Hmitation  of  provisions 81 

not  to  disclose  prof  essional  communications r 885 

proof  of  plaintiff^s  attomey^s  authority  to  bring  ejectment 1612-1616 

liability  of  attorney  for  costs 8278 

not  entitled  to  fe^9  M  ft  witness »> 8288 
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Attobnbt-Genebal —  tfmoTUm 

attorney  who  has  acted  as,  not  to  take  part,  etc.,  in  certain  casea,  etc 7^-W 

action  by,  against  directors,  etc.,  of  corporation  for  miscondnct,  etc 1781 

"        to  dissolve  corporation 17W 

**•        to  annul  a  corporation  on  direction  of  legislatare VK 

when  mnst  brlDg  actions  against  corporation IW 

when  to  be  citea  on  application  for  letters  of  administration "■*• 


Authentication—  „^^  „^ 

certificate  of W-910 

See  also  Documentary  Eyidence. 

AUTnORTTT— 

of  plaintiff's  attorney  to  bring  ejectment 16ia-1615 

to  be  separately  stated  aud  nnmbered  in  reply 517 

AWAHD— 

See  Abbitbationb.  _ 

Bail "• 67S-fiao 

notice  of  jostification  of  in  city  court  of  New  York  ;  time  to  serve 8161 

See  also  Arrest,  Habeas  Corpus  and  Certiorari  to  iNquiRB  ihto  De- 
tention, Justification  of  Sureties. 

Bailor — 

interest  of  in  goods  pledged  may  be  sold  under  execution 1412 

Bankrupt — 

discharge  of  judgment  against 1*W 

Bawdy  House—  ^^ 

removal  of  person  occupying aaw-»IZ 

Bill  of  Costs—  

what  disbursements  to  be  included  in sSHd 

taxation  of  costs 8aa*-4iW 

Bill  of  Exchange—  , .        . ,  m. 

cannot  be  acknowledged  and  thereupon  read  m  evidence  WT 

See  also  Negotiable  Instruments. 

action  upon  lost  note  or  bill 1917 

*v  **  by  or  against  the  people 1918 

Bill  of  Particulars -Generally— 

rules  respecting »«" 

Bill  of  Particulars— In  Justices'  Courts a»« 

Boards  of  Health — 

ordinances  of,  when  evidence •'^ 

Body  or  Officer—,  ,      ^           x       _ls        i  vtM 

r  h  rose  defined  with  reference  to  certiorari »• 

Bond—  -^- 

how  levied  upon  under  an  execution "" 

levy  upon  under  attachment.  "•^.••"- \'A^  -JS 

'    action  by  private  person  upon  official  bonds iww,  law 

action onpenal bonds **" 

Bonds  and  Ijhdertakings— Generally— 

bonds,  etc. ,  must  be  acknowledged a;  •••  •  •  i  •  •  *  « *  i" "  '# 

party  need  not  join  with  sureties;  when  one  surety  sufficient,  reUef  of 

form  of  bond  or  undertaking ;  affidavit  of  sureties ;  approval Ml 

when  several  sureties  may  justify,  each  ma  smaller  sum 811 

bonds,  e  c. ,  to  people  or  public  olTlcer  for  benefit  of  suitor 8M 

bonds,  etc.,  not  afiected  by  change  of  parties B» 

id.;  tobe filed 4«k-m5 

Bonds  in  Suuf-ogates'  Courts aaw«» 

Books  a^d  Papers—  MB-AS 

discovery  cf vu^-wm 

Books  and  Papers  of  Public  office— 

d^emandforby  public  officer;  how  enforced mnm 

Book,  of  Accounts — 

subpoena  to  produce • 

Bribery—.                               ^                ^    ,          .  ««« 

in  New  York  county,  of  officer,  etc.  by  juror  drawn iw 

''                  punishment  for  officer  accepting  bribe. 11» 

**                   punishment  for  concealing  offer  to  take  bribe,  etc...  lilt 

of  juror,  penalty •}J! 

epibracery,    **      "^ 

3ROOKLYN—    .  ,  ^fgm 

notice  of  sale  of  real  property  in ^" 

residents  of,  where  to  apply  to  change  names , •  •  •    JJJ* 

grovisions  specially  relating  to  conrts  of  justices  of  the  peace  m ail»-«i« 
lee  also  City  Court  of  Brooklyn,  Kinqs  County. 


_                                                 INDEX.  xiii 

BOITAZ^O—  ■BOnORB 

manicipal court  of  the  eitf  of...., ,..,, 8 

exempuon  to  graduates  of  law  school  of  unlvenity 68 

recidents  of ,  where  to  apply  for  change  of  names -. ..  2411 

8  e  also  BUFBBIOB  (;0VBT  OF  iluvrAix). 
BURYLKO  UBOVKD — 

when  exempt  from  Ivrj  and  sale  nnder  execution 1885, 1898 

By-laws— 

of  cities  and  Tillages,  how  proved 941 

CANCBLIiATIOK— 

of  lis  pendens,  how  and  when  allowed 1874 

Caubrdab^ 

courts  to  order  printed 19 

expense  of  printing  a  county  charge 20 

See  also  Fbxwvbxkd  anp  DarsnaBP  Cavsvs. 

Oasb  and  Bxoxptions— 

practice  respecting 998-1007 

when  appeal  may  be  heard  without 996 

See  also  TRIAL. 

when  required  on  appeal  to  court  of  appeals 1889 

upon  trials  in  surrogates'  courts 864S 

Causs  of  Action— 

to  be  separately  stated  in  complaint 483 

what  causes  of  action  may  bejfoined 484 

proceedings  upon  death  or  disability  of  a  party  on  the  transfer  of  his  in- 
terest  71)5-768 

assignment  and  suit  thereupon 1901^1918 

Causb  of  Action  ;  Joindbb  of  in  Justiobs*  Courts 2967 

Cbbtificatx— 

of  attached  defendant's  interest  in  stock  to  be  furnished  by  officer  of  cor- 
poration  .660, 651 

of  search  by  officer ;  when  evidence 981 

acts  performed  or  papers  filed ;  when  evidence 9^9 

nota^  public  as  to  protest.,  etc 928-925 

of  marriage ;  when  evidence 928 

of  papers  on  file  tn  public  offices ;  when  evidence.  .* 9S3 

of  authentication 967-960 

false  certificate  by  physician  to  help  juror  in  New  York  county  to  evade 

service 1 120 

id.,  as  to  Kincrs  County ! 1 161 

for  costsor  increased  costs... 8248 

CbivTificatb  of  Agb — 

judge  of  court  of  record  to  file 54 

Cbrtiorabi  to  Inquibb  into  Causb   of  Dbtxntion— 

practice  on 8016-2068 

person  served  to  o  liey 8005 

-costs  on  final  order  collected  by  contempt  proceedings 2007 

See  in  detail  nnder  Habbab  Cobfus  and  Cbbtiobari  to  In<)uibb  into 
Cause  of  Dbtbntion. 

Cbbtiobabi  to  Rbvibw  Infbriob  Tbibunal— 

person  served  to  obey 2006 

costs  on  final  order  collected  by  contempt  proceedings 20u7 

cases  where  writ  may  issue. 2120 

cases  where  it  cannot  issue 8121 

not  to  review  determination  by  court  of  record  or  judge  thereof 2129 

when  issued  from  a  supreme  court  or  superior  city  court 2128 

when  from  another  court 2124 

limitation  of  time  for  review 2125 

id.;  incaseof  disabUity 2126 

application  for  writ ;  where  and  how  made 2127 

when  notice  necessary ;  service  thereof 8128 

to  whom  writ  directed 8129 

mode  of  service 2190 

l^tay  of  proceedings 2131 

when  and  where  writ  returnable 2188 

subsequent  proceedings  as  in  an  action 2188 

letnm  ;  when  and  how  made 2134 

Jd.;  how  compelled ;  fees  for  making .'. . .  2186 

id. ;  after  term  of  office  expired •  8188 

when  third  person  may  be  Drought  in 2187 

hearing  upon  return , ..•t««t«« • Si% 
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Cbbtiobabi  to  Rbvibw  Interior  TBXBTnxAir-cofUinned* 

id. ;  apon  affidavits SUI 

■qaeationB  to  be  determined 21# 

final  order  upon  the  bearing 8141 

restitution  may  be  awarded Sltt 

costs fMB 

entry  and  enrollment  of  final  order. 2141 

effect  thereof a« 

•*  body  or  officer  ; "  "  determination ;  "  what  they  inclnde.  214f 

application  of  this  article  to  concern  special  cases 2147 

id.;  to  civil  cases  only 214 

See  also  State  Writs  Gembrallt. 

Challenging  Trial  Jurors ; 1175-119 

8ee  Trial  by  Jury, 

in  New  York  city.    Provisions  relative  to  county  treasurers  applicable  to  . .     TM 
fees  of  enumerated SHI 

Champerty W-TI 

See  Attorneys. 

Changinq  Name  of  Individual  ob  Cokpobation  ;  Pbookkdinob  FOB....9ilO^M18 

Charter— 

action  by  people  to  annul  a  corporation ITV?-] 

Chattel— 

defined 

Chattel  ;  Action  to  Recover— 
See  Replevin. 

Chattel  Lien  ;  Action  to  Foreclose 17S7-1741 

when  and  in  what  courts  maintainable « 1717 

warrant  to  seize  chattel ;  proceedings  thereupon 1788 

judgment 17)9 

actions  in  inferior  courts ITM 

application  of  article , 1741 

Children— 

legitimacy  in  action  to  annul  marriage 1749 

custody  and  maintenance 1718 

le^timacy  of,  in  divorce.- 1781 

judgment  may  provide  for  education,  etc.,  in  action  for  separation 17W 

husband  may  be  directed  to  support  and  maintain  pending  diyoroe  or  0ep- 

aration rm 

custody  of,  in  divorce  or  separation 1771 

husband  may,  in  divorce  or  separation,  be  required  to  give  eecarity  f or^p- 
port  and  maintenance  of  cnildren JTTt 

payment  enforceable  by  contempt  proceedings 1773 

exemption  for  widow  and  children  of  deceased's  property , jfhs 

proceedings  for  neglect  to  set  apart [    3TM 

r  Citations  in  Stjbbogatbs'  Courts — 

"  upon  the  return  of  n  citation  ",  defined 9B14 

how  process  executed  and  returnable f5M 

proceedings  to  be  begun  by  citation 85M 

when  must  have  been  issued  to  be  within  statute  of  limitationa '""*' 

citations  to  a  class,  unknown  persons,  etc 

requisites  of  citation,  when  returnable 

service,  how  made  within  the  State 9680^  90 

**        substituted  service '. 

**        by  publication  and  without  State 

**         where  residence  or  name  unknown 

**         order  for  publication,  how  made 

**        time  for  service  out  of  State  or  by  publication 

*'        additional  service  in  case  of  infant,  lunatic  or  incompetent  peraon       _ 

•*        proof  of  service  of  citation * SSS 

citation  on  probate  of  will 9615-2117 

on  application  to  revoke  probate 

in  procedings  by  executor  or  administrator  to  discover  withheld  property. . 
upon  application  for  appointment  of  guardian 98U 

•OiTT  Coubt  op  Brooklyn — 

*  Abolished  after  January  1, 189S,  by  constitution  adopted  in  1894.    Jurisdiction 
transferred  to  supreme  court*    Constitution  Article  VI,  §  9.    L  189  ,  c.  946,  i  2. 
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GiZY  COTJBT  OF  THK  CiTY  OF  NkW  YoBK —  SECTIONS 

removal  of  certain  actions  from  district  courts 8216 

jorifldicOon 315,316 

•*         in  marine  cases 817 

no  power  to  naturalize  aliens. 818 

removal  of  action  to  supreme  court  from 319 

justices;  their  general  auties 820 

now  suspended  from  office      321 

chief -justice ;  how  designated ;  his  general  duties,  etc 822 

justices  may  make  rules 323 

court  when  open ;  justices  to  designate  terms  ;  routine  of  business  at  the 

terms,  etc  324 

terras,  where  held ;  publication  of  appointments 8:5 

justices  may  take  oaths,  acknowledgments,  etc S'^6 

orders,  etc.,  how  made 3-^7 

clerk,  deputy-clerk  and  assistants Z2k 

••      to  keep  docket  books 1246 

general  duties  of  deputy-clerk 829 

Bpecial  deputy-clerks aso 

clerk  to  account  monthly  for  fees,  and  pay  over  the  same 831 

stenographers 332 

Interpreter , 333 

id . ;  penalty  for  misconduct 334 

court  may  appoint  attendants,  etc .  335 

Interpreter  and  attendants  not  to  receive  fees 336 

suspension  of  an  officer  of  the  court 337 

what  mandates  may  be  executed  without  the  city 338 

direction  and  execution  of  mandates 839 

provisions  generally  applicable 3159-3164 

provisions,  applying  generally  to  courts  of  record,  fnibject  to  certain  quali- 
fications   8159 

certain  sections  inapplicable  to  the  court 3160 

time  for  service  of  notices  3161 

service  of  notice  of  trial :  filing  note  of  issue 8162 

when  court  may  relieve  from  imprisonment 8168 

money ;  how  paid  into  court 8164 

provisions  exclusively  applicable  to  the  proceedings  other  than  appeals  in 

ordinary  actions 3165-3178 

summons , 3165 

time  of  service  of  pleadings,  etc 8166 

enforcement  of  certain  judgments  in  favor  of  working  women 8167 

time  for  non-acceptance  and  justification  of  bail,  etc 8168 

proof  necessary  to  obtain  warrant  of  attachment 81C9 

service  of  summons  without  the  city,  or  by  publication 8170 

commission  to  take  testimony 8171 

court  may  refer  question  arising  upon  a  motion 8172 

time  for  filing  decision  upon  a  trfu  by  the  court.    Id. ;  when  sufflc'.ent. ...  8J 1 3 

counterclaims 81 74 

perishable  property  may  be  sold 8  75 

portion  of  verdict,  etc.,  may  be  remitted 3176 

arrests  in  marine  causes 3177-3187 

appeals  to  and  from  the  general  term  of  the  court 3188-3195 

appeal  to  general  term,  from  a  judgment 8188 

id. ;  from  an  order 8189 

time  to  appeal  from  order ;  proceedings  thereupou 8190 

appeal  from  general  term  to  supreme  court ;  in  what  cases 3191 

la. ;  proceedings  regulated 31P2 

id.  ;  within  what  time  ;  whefe  heard 811/8 

id. ;  determination  upon  appeal,  how  enforced.    Id.  ;  where  new  trial  was 

properly  granted 8l94 

id. ;  appeal  therefrom  to  court  of  appeals 8195 

costs  upon  adjournment  in. 3256 

CrXT  COUBT    OF    SOHKITECTADT 3203,  UOte 

CrrT  CoTTRT  or  Yonkebs— 

jurisdiction 8203,  3204-320C 

f  unimons,  where  may  be  served 8209 
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sections 

Apfealb  fbom  City  CSoubt  of  tub  City  of  Nkw  Yobk. 3188-3195 

time  to  serve  notice  of  hearing  on 3161 

appeal  to  general  term  from  a  judgment 3188 

id.;  fromanorder '^189 

time  to  appeal  from  order ;  proceedings  thereupon '  3190 

appeal  from  general  term .'191 

id.;  proceedings  regulated 3192 

id.;  within  what  time  ;  where  heard   3199 

id.;  determination  upon  appeal,  how  enforced ;  id.;  where  new  trial  was 

properly  granted 3194 

id.;  appeal  to  coart  of  appeals  3195 

Appeals  fbom  Distbict  Codbts  op  Nkw  Yobk  City 3213 

Appeals  FBOM  Justiok's  Court 3044-3073 

appeals  generally 3044-3061 

appeal  where  new  trial  is  not  had  in  appellate  court 3062-3(  67 

appeal  for  a  new  trial  in  appellate  court .^.3068-3073 

See  in  detail  under  Jdsticks  of  the  Peacr.  Coubts  of. 

Appeals  fbom  Justice's  Cjubtsof  Albany  and  Tboy 3313 

Appeabakce — 

by  party  or  attorney 55 

effect  of  voluntary 424 

as  to  service  of  papers 799 

in  surrogate's  court 2»28 

—justice's  court 288^-2893,  SdSg-.IOOS 

Appellate  Division  of  Supbkmb  Coubt— 

judicial  departments;  division  of  state  into 319 

justices,  designation  of 2J0 

jurisdiction MO 

reporter aao 

locations 2*> 

clerks,  steuographers,  atten  dants 89,  221.  251-262 

designationof  justice  to  be  filed  with  secretary  of  state 233 

timesandplacesof  holding  term,  how  appointed 225 

"                             appointments  to  be  published 225 

associate  justice,  when  to  preside 228 

decision,  number  of  j astices  necessary  for,  reargument,  etc 230 

another  departmen  t,  when  case  heard  in  or  sent  to 431 

officer  required  to  attend .- 243 

supreme  court  reporter 221,  246-25*1 

fees  of  officers  attending,  how  paid , 243 

exceptions  taken  at  jury  trial,  hearing IMO 

motion  for  new  trial  at,  after  trial  by  court  or  referee lOOl 

judgment  at  in  certain  cases  , 1234 

"       .  upon  motion  for  new  trial .*. 122T 

verdict  subject  to  opinion  of 1234 

See  also  Appeal  to  Thb  Appbllatb  Division  of  The  Supbrmb  Codst. 
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ArPtLAiatB.  IN   I^UBBOOATES'    CoiTSTS —  SKCTION8 

clcnrk  in  surrogate's  court,  when  not  to  act  as  Appraiser 251 1 

fees 2565 

to  make  inyentory 2711 

Abbxtkatioms 2566-2386 

when  sabmission  to  arbitration  cani^ot  he  made.... 2365 


ABBITRATIOmH-^On/ini/^^.  MCTlOrt 

what  controyeraie  b  may  be  snbmitted,  and  how . .  • 8S6S 

appointment  of  additional  arbitrator  or  ampire S367 

time  for  hearing  ;  adjoomment,  etc S9W 

arbitrators  to  be  b  worn 8369 

attendance  of  witnesses,  etc 2370 

all  the  arbitrators  to  meet :  when  majority  may  award.  Fees —   2371 

award ;  to  be  aathenticated,  etc 8S7S 

motion  to  confirm  award iSH) 

id. ;  to  vacate  award 2874 

id. ;  to  modify  or  correct  award SS75 

motions ;  when  to  be  made 2376 

costs  on  vacating  award 2377 

lodgment  on  award ;  when  and  how  entered.    Costs 23TS 

Judgment-roll 28711 

effect  of  Judgment ;  how  enforced 28W 

appeal 2381 

effect  of  party's  death,  lunacy,  etc. ;  proceedings  thereupon 23S 

revocation  of  submisBion 2S8S 

liability  of  party  who  revokes v 2384 

limitation  of  recovery  agidnst  him  2386 

.    application  of  this  title 2386 

Abbsst  Gbnerallt— 

how  person  to  be  arrested,  conveyed  to  jail  and  committed 110-119 

cases  where  the  order  may  be  granted,  and  persons  liable  to  arrest 548-665 

no  person  to  be  arrested  in  civil  proceedings,  without  an  express  statutory 

provision 548 

when  the  right  to  arrest  depends  upon  the  nature  of  the  action 549 

*•  "  partly  npon  extrinsic  facts 550 

order,  when  and  where  granted 661 

foreign  Judgment  not  to  affect  right  to  arrest 569 

woman  not  u>  be  arrested,  except,  etc 558 

idiot,  lunatic,  or  infant  under  fourteen,  not  to  be  arrested  ;  discharge 654 

person  sned  in  a  representative  capacity,  not  to  be  arrested 5S6 

Injunction  or  attachment ;  when  not  to  be  granted  with  arrest 719 

counterclaim ;  right  to  arrest  in 720 

delinquent  Juror ;  arrest  of 1110 

•    ffranUnft,  executing^  vaccUing  and  modifying  the  order  0(f  arrest 666-fi72 

order  required  for  arrest ;  by  what  judge  to  be  granted 696 

proof  necessary  to  procure  order 6B7 

when  order  may  be  granted  ;  effect  of  complaint  subsequently  made 658 

security,  upon  order  of  arrest  made  by  a  judge K8 

id.;  upon  order  of  arrest  granted  by  the  court 660 

id. ;  wnen  dispensed  with  In  action  by  or  on  behalf  of  people 1990 

id.;  as  to  municipal  coiporatiun 1990 

contents  of  the  order ;  to  whom  directed ;  when  to  be  executed 661 

copies  of  papers  to  be  delivered  to  defendant ;  originals  to  be  filed 662 

arrest :  how  made 568 

general  provision  as  to  privilege  from  arrest ;  discharge   of  privil^ed 

person 561 

privilege  of  officers  of  court 565 

defendant  arrested  to  have  twenty  days  to  answer 566 

when  application  to  be  made  to  vacate  order  of  arrest,  etc 567 

how  and  to  whom  application  must  be  made :  opposing  it  by  new  proofs . .     568 

unreasonable  delay  to  proceed  by  plaintiff .    Effect  thereof 579 

discharging  defendant  upon  bailor  deposit  *  justification  qf  the  bail  and 

disposition  of  deposit 57S-500 

defendant  to  be  discharged  on  bail  or  deposit 578 

exemption  from  or  discharge  of  insolvent  debtor 2188-S199 

city  court  of  New  York  ;  when  may  discharge 8168 

when  defendant  may  elect  to  give  bail,  etc.,  or  bond  for  liberties 574 

undertaking  of  the  bail ;  whafto  contain 675 

examination  of  persons  offered  as  bail 676 

filing,  etc.,  of  papers ;  plaintiff's  acceptance  or  rejection  of  bail 577 

notice  of  justification  ;  new  undertaking  if  other  bail  is  given 6T8 

qualifications  of  bail 579 

justification  of  bail 580 

allowance  of  bail 581 

deposit  of  monpy  with  Bher}# ,,.,',.*.,       ..«««,.,....*.,*!.* 
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Abbbst  GmnsRAiAJT^-eontimied.  BECTiom 

payment  of  deposit  into  court  by  Bheriff . .......  i  ...•••.  i  i «... 583 

sabstitnting  bail  for  deposit S84 

how  deposit  disposed  of 685 

when  aepasit  to  be  paid  to  a  third  person 686 

sheriff  when  liable  as  bail ;  his  discharge  from  liability 587 

proceedings  on  judgment  against  sheriff 588 

bail  liable  to  shcriflf. 689 

filing  papers  if  bail  not  given 5fl0 

charging  and  discharging  bail 591-601 

when  defendantmay  be  surrendered  591 

how  surrender  to  be  made ;  exoneration  of  bail  thereupon 692 

bail  may  arrest  defendant 593 

voluntary  surrender ;  e  cohcration  of  bail  thereupon 594 

lights,  etc.,  of  sheriff  who  is  liable  as  bail 595 

bfil ;  how  proceeded  against  596 

certain  executions  necessary  before  action  against 697 

duty  of  sheriff  on  such  executions 698 

defenses  in  action  against  bail 599 

relief  of,  where  principal  is  imprisoned  on  criminal  charge 600 

bail  exonerated  by  death,  etc 601 

A.RRB8T  nf  District  Courts  of  New  York  City 8210, 8211,  8^17-3319, 3221 

Akrrst  in  Justices'  Courts 1^94-2904 

in  what  cases  may  be  granted 2894 

in  what  actions 2895 

npon  what  papers 2895 

order ;  contents 2897 

duty  of  constable  in 2898 

"                return 2899 

when  plaintiff  notified  must  appear 2899 

defendant  to  be  kept  in  custody 2y00 

discharge  ;  motion  for. ...  2901 

*"            effect  of 2903 

when  plaintiff  must  prove  extrinsic  facts 2903 

privilege  from  arrest 2904 

Arrest  in  Justices'  Courts  of  Albany  and  Troy 8210,  8211 

Arrest  in  Marine  Causes  in  City  Court  of  New  York 3177-3187 

Assessments — 

to  be  paid  out  of  proceeds  of  sale  in  dower,  foreclosure  and  partition 1678 

Absessmemt  op  Damages  ;  Writ  of 2103-2119 

writ  defined 2103 

application  therefor 2104 

when  made  by  attorney-general  or  district-attorney 2105 

writ ;  to  whom  directed 2106 

contents  of  writ 2107 

notice  of  execution 2108 

jury  ;  how  procured 2109 

juror  to  be  sworn 21  lO 

jury  to  make  inquisition 2111 

notice  of  application  to  coart  thereupon 2112 

court  may  setaside  inquisition 2118 

.    order  on  confirming  inquisition 21 14 

state  treasurerto  pay  damages,  etc.,  to  governor 2115 

governor  to  pay  damages  into  court 2116 

investmept  of  money  so  paid 2il7 

how  obtained  by  claimant 21i8 

taking  lands  by  United  States 2119 

See  abo  sStatb  Writs  generally. 

Assets — 

defined  with  reference  to  chapter  on  surrogate's  courts 2514 

when  decree  directing  payment  by  executor,  administrator,  etc.  .evidence  of 

iwsets 2552 

what  to  be  deemed  and  to  go  to  executor  and  administrator  for  distri- 
bution   2712 

exemption  for  widow  and  children 2713 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

ASSIONXENT — 

action  upon  an  assignment  of  bond  for  jail  liberties 160-171 

Amignment  of  Cause  of  Action 1909>1918 

when  transferee  of  claim  or  demand  may  sue 1909 

what  claims  not  assignable 1910 

usnry  ;  when  cause  of  action  for  transferable 1911 

judgment;  assignment  of 1918 

^**          actionuponf  when  maintainable...., •....• 181S 
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AmIONXEKT  OI*  BoWEB—  8BCTIOKS 

bare  action IdtM 

ASBIONMBNT  OV  JUDOMBNT UO^VOU 

Attachxbnt— 

cases  where  warrant  may  be  granted^  and  proceedings  i^xm  granHng  the 

same 835-MI 

in  what  actions  may  be  granted 685 

arrest  or  injunction;  when  not  to  be  granted  with  attachment 719 

coanterclaim  ;  right  to  proyisional  remedy  in  case  of nO 

what  mast  be  shown  to  procure 636 

in  action  against  public  officer,  etc.,  for  peculation 6S7 

when  and  by  whom  granted 68B 

affidavits  to  oe  filed 6V 

security  on  obtaining  warrant *. 610 

when  dispensed  witn  in  action  by  or  on  behalf  of  the  people Ifl69 

id.;  as  to  municipid  corporation 1680 

contents  of  warrant;  to  whom  directed 6U 

validity  of  undertaking 6tt 

attachment  in  city  court  of  New  York 8160 

"     district  courts  of  New  York 3810, 6211 

**     justices^  courts 1^05-2918 

**     justices^  courts  of  Albany  and  Troy 8210, 8811 

exeettting  tfis  warrant  pending  the  action 0A-6B1 

sheriff  must  attach  defendant's  property 644 

real  property;  what  interest  in  aitachable 6tf 

unpaid  subscription  to  foreign  corporation 646 

id. ;  interest  in  corporation 647 

negotiable  securities 649 

attachment:  how  made 6tf ,  tti,  636 

certificate  of  defendant's  interest  to  be  furnished 6S0 

person  refusing  certificate  may  be  examined 6S1 

rights  of  owner  or  master  of  vessel  on  which  goods  have  been  shipped . .  .CBS;  65S 
inventory  to  be  made  by  sheriff 664 

**        may  be  compelled  to  return 681 

actions  may  be  maintained  by  sheriff 656 

perishable  goods  to  be  sold 666 

**  in  city  court  of  New  York 8175 

claim  of  property  ;  trial 69r-^ 

vessels,  domestic  and  foreign;  attachment,  valuation,  etc 660-678, 687-706 

*^     release  from  attachment 60S,  701, 708 

sheriff  to  keep  property 674 

id. ;  may  be  directed  to  pav  money  into  court  676 

id. ;  when  may  be  directea  to  release  or  deliver  property 676 

id. ;  plaintiff  may  bring  action  in  his  own  name  and  that  of  sheriff 677 

id. ;  now  leave  to  bring  such  action  procured 678 

id. ;  plaintiff  may  be  joined  with  sheriff  after  action  conuneneed  . . . , 079 

id. ;  judge  to  direct  as  to  management  of  such  action,  etc 680 

vacating  or  modifying  the  warrant  *  discharging  the  attachmeni. 08i-686 

motion  to  vacate  or  modify  warrant,  or  increase  security, SS 

when  warrant  said  to  be  ''annulled  " 884S 

how  motion  must  be  made ;  opposing  it  by  new  proofs 60 

when  prior  motion  not  to  prejudice  subsequent  motion 681 

defendant  may  apply  for  discharge  of  attachment $S 

undertaking  to  be  given 686 

application  by  one  of  several  defendants 680 

sureties  to  justify  if  required 600 

sheriff  may  retain  property  until  justification 601 

foregoing  provisions  applicable  to  vessels 681 

partners  may  apply  to  discharge  attachment 681 

Id.;  under  execution, Utt 

undertaking  to  be  given 604 

court  or  judge  may  ascertain  value 60B 

when  plaintfff  entitled  to  notice  of  anv  application,  etc 606 

two  or  more  warrants;  regtUatUms  In  cases  of. 697-W 

preferences  of  two  or  more  warrants 607 

rule  as  to  levy  under  a  junior  warrant \,     608 

undertaking,  by  junior  attaching  creditor,  to  prevent  release  of  foreign 

vessel , ^  ^  ^^^  iQI 

rule  as  to  subsequent  attachment  of  f oreiga  yewil i  .!....!!!!'.!*.!."!!  *I     106 
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k.rrA€fHXExn— -continued.  bbctions 

rights  of  junior  plaintiff  in  action  by  senior  plaintifl  and  sheriff  joistly ....  703 

junior  plaintiff  ma  j  be  allowed  to  commence  action  jointly  with  sheriff ....  704 

rights  of  third  and  other  subsequent  attaching  creditors 705 

proceedings  after  Judgment:  rights  of  parties  and  dtUies   of  sheiiff 

after  warrant  is  vacated  or  annulled,,  or  attachment  is  discharged. TOIhl  12 

execution  to  issue  to  sheriff  who  has  levied 706 

only  attached  property  bound  when  summons  not  personally  served 707 

judgment  in  the  principal  action  ;   how  satisfied 708 

when  attachment  disctutrged,  etc.,  property  to  be  restored  to  defendant 709 

additional  provision  for  his  relief 710 

cancelling  notice  attaching  real  property 711 

when  sheriff  to  return  warrant  and  nis  proceedings 712 

Attachment  ih  City  Court  of  New  York 8169 

Attachment  in  District  Courts  of  New  York  and  Justiobb*  Ck>nRTB 

of  Albany  and  Troy 8810, 8211 

Attachment  in  Justices^  Courts 2903-2918 

in  what  action  granted. 9906 

what  to  be  shown  to  procure  warrant 2906 

warrants  ;  form  and  contents S907 

"          how  executed 2909 

undertaking 2908 

service  of  summons  and  warrant 2910 

undertaking  by  defendant ;  redelivery  to  him 2911 

third  person ;  claim  by 2912 

^*            bond,  and  delivery  to 2912 

**                **     action  upon  bond  of V918 

*'                *'     when  defendant  may  prosecute  bond  of 2914 

retam  of  warrant 2915 

motion  to  modify  or  vacate  warrant 2916 

**              "          effect  of  vacating  warrant 2917 

substituted  service  of  summons ;  proceedings  in  cases  of , 2918 

Attobnbys  and  Counsellors  at  Law— 

judges ;  when  not  to  practice  as 49 

constable;      **                 »* 2S89 

surrogate;      **                 •*           2495 

"       father  or  son 2529 

"       clerk 2611 

party  may  appear  in  person  or  by  attorney 55 

examination  and  admission  of  attorneys 66 

rules,  how  changed 67 

exemptions  to  graduates  of  certain  law  schools 58 

attorney's  oath  of  office^  and  certificate  of  admiBsion 69 

attorneys  residing  in  adjoining  states 60 

clerks,  etc.,  not  to  practice 61 

id. ;  as  to  sheriff,  etc 62 

none  but  attorneys  to  practice  in  New  York  and  Kin^s  counties 63 

Senalty  for  violation,  or  suffering  violation  of  last  section 64 

eath  or  disability  of  attorney ;  proceedings  thereupon 65 

attorney  or  counsers  compensation  06 

lien  of,  upon  cause  of  action  etc 66 

removal  or  suspension  for  malpractice,  etc  07 

nanst  be  on  notice 68 

lemoval  or  suspension,  how  to  operate.. 69 

punishment  for  deceit,  etc 70 

id.;  for  willful  delay  of  action 71 

attorney  not  to  lend  his  name 72 

id.;  not  to  buy  claim 78 

id. ;  not  to  buy  suits  generally 74 

penalty 75 

limitation  of  preceding  sections 76 

same  rule  when  party  prosecutes  in  person 77 

partner  of  district  atComey,  etc.,  not  to  defend  prosecutions 78 

attorney  not  to  defend  when  he  has  been  public  prosecutor 79 

penalty  80 

Jimitation  of  provisions 81 

not  to  disclose  professional  communications 885 

proof  of  plaintiff's  attorney's  authority  to  bring  ejectment 1512-1516 

Jiabiiityof  attorney  for  costs 8278 

not  entitled  to  Xe^9M»  witness, *> 8288 
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Costs  QwfJtiLAiAJT-^ofUlnued.  bbotions 

when  defendant  entitled  to  costs  of  course ;  mle  as  to  two  or  more  de- 

fendants 8889 

when  costs  are  discretionary 8:280 

costs,  where  several  actions  are  brought  on  same  instrument,  etc 8881 

interlocntorv  costs  upon  issue  of  law 8288 

id. ;  how  collected 8888 

costs,  where  there  are  several  issues  of  fact 8881 

id. ;  after  d.lPcontinuance  upon  answer  of  title 8835 

costs  of  a  motion 8296 

the  foregoing  sections  limited 88:^7 

co3t8    pon  appeal  from  final  judgment 8888 

id. ;  upon  api>eal  from  interlocutory  judgment  or  order 8889 

id. ;  in  a  special  proceeding 8S40 

Costs  in  Particulab  Cases — 

costs  against  the  state ;  bow  paid 1985, 1987, 8941 

costs  where  action  brought  by  people,  on  relation  of  private  person 8S48 

id. ;  for  the  benefit  of  a  county,  etc 9Mi 

costs,  against  a  school  officer 8841 

id. ;  against  a  municipal  corporation 8815 

id.;  bv  or  against  an  executor,  etc 8846 

costs  m  case  of  transfer,  etc.,  of  cause  of  action 8847 

certificate  entitling  paity  to  aosts  or  increased  costs  where  title  to  real 

propeity  is  in  question 8846 

infant  plaintiff ;  costs  against,  collectible  from  guardian  ad  litem 8849 

title  not  to  affect  special  provisions 88S0 

Costs,  Sums  Allowed  as,  and  Disbursements— 

amount  of  costs  generallv 89St 

additional  allowance  to  plaintiff  in  foreclosure,  partition,  etc flS38 

additional  allowance  to  either  party  in  difficult  cases,  etc 8*268 

allowances  under  the  foregoing  sections  limited 8834 

costs  upon  adjournment  of  trial      8855 

d  sbursemeuts  to  be  included  in  bill  of  costs 88SC 

increased  damages  not  to  carry  increased  costs 8867 

when  defendant  entitled  to  increased  costs 8855 

increased  disbursements  not  allowed 8859 

costs  upon  a  settlement 88C0 

costs  in  partition,  award  and  collection 1569 

**       "  to  be  deducted  from  proceeds 1879 

final  judgment  in  divorce  or  separation  may  award 17Q9 

action  by  surety  or  tni>tee  to  recover 1916 

against  corporations  and  usurpers  in  action  on  behalf  of  people 1967 

on  final  order  in  special  proceeding  commenced  by  state  writ  costs  ore 

enforceable  by  contempt  proceedings  S007 

costs  in  mandamus S0S6 

**    writ  of  i)rohibition 2100 

•*    certiorari  to  review  determination  of  inferior  tribunal SilS 

**    proceedings  to  discover  life-tenant 2818 

'*    awarding,  confirming,  correcting  award  of  arbitrators 8878 

**•    summary  procecdipgs 8249, 8£0 

•*    supplementary  proceedings 2456, 8456 

**    foreclosure  by  advertisement 2101 

trtis  article  not  to  affect  special  provisions  of  law fen 

taxation  of  costs 8268^3867 

security  for  costs 8268-8879 

See  also  Interlocutory  Costs. 
Costs  in  Justicks'  Courts — 

when  prevailing  party  to  recover ;  snms  allowed  as 8074 

when  neither  party  to  recover 8075 

amount  of,  limited \  8DT8 

demurrer ;  c<Mts  upon 86?7 

taxation 8078 

increased  costs 80b 

costs  upon  ju  Igment  for  one  or  more  defendants S0^> 

costs  wrongfuTy  collected  miy  be  recovered  back 809 

upon  appeal  wbere  no  new  trial  is  had  in  appellate  court ]  S06( 

id. ;  amount  thereof \  jOC7 

upon  appe<il  where  new  trial  is  demanded .*  .80^0-8079 

costs  in  jufctices'  courts  in  Brooklyn , 8129-8188 
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CoflTS  IK  WOBsmo  WovAK^s  AcTioir  IN  DieTRicT  Court  of  Nxw  York 

CiTT 3222 

See  al^o  Working  Women  :  Actions  bt. 

Costs  Against  Executor  or  Administrator — 

when  awarded 1885, 1836 

Costs  in  Surrogate's  Courts 2566-2567 

in  what  cases  allowed. 8556 

enforceable  in  like  manner  as  in  sapreme  conrt 25r>6 

how  costs  made  payable 2557 

when  costs  are  or  rieht ; 25&8 

when  to  nnsuccessfiu  contestant 2558 

what  allowed  as  costs ;  disbarsements 2559 

amount  of  costs  on  trial  of  fact  and  on  appeal 2560-2589 

how  costs  fixed ;  amounts  enumerated 2561 

additional  allowance  on  accountings 2562 

allowance  on  sale  of  real  estate 2563 

id. ;  when  to  be  in  lien  of  commissions 2561 

fees  of  appraistrf 2566 

*  *    referee 2506 

"    witness 2566 

on  appeal  from  ^rder  made  upon  motion  for  new  trial  in  surrogates'  courts. .  2549 

Counsel — 

when  surrocate  disqoalifled  fr^m  acting  as 2495 

when  clerk  in  sarrogate's  court  not  to  act  as  counsel 2511 

whenfather  or  son  of  surrogate  not  to  practice  as 2529 

See  also  Attobnets  and  Counsellors  at  Law. 

Counsel  Fees — 

alimony  and,  in  diyorce  and  separation 1769 

Counterclaim,  Generally — 

defined,  and  rules  relating  thereto 501-512 

demurrer  to 495,  496 

right  to  provisional  remedy  in  case  of 720 

plaintiffs  offer  to  allow  judgment  to  be  taken  against  him,  in  case  of . .    . .  739 

when  deemed  an  action  for  the  purpose  of  trying  issues 974 

may  be  interposed  in  divorce  or  separation 1770 

Counterclaims  in  City  Court  of  New  York— 

practice  respecting 8174 

Counterclaims  in  Justices'  Courts 2946-2950 

County — 

judgment  affecting  real  property  to  be  entered  where  situated 1677 

See  also  Place  of  Trial. 

County  Clerk — 

seal  of 28 

copies  of  papers  on  file  with,  when  evidence 933 

duties  in  New  York  county  with  respect  to  drawing  trial  jurors. 1096-1104 

to  account  for  fees 8285 

is  also  clerk  of  supreme  court &^43 

fees  of  to  be  taxed  on  demand 8287 

fees  enumerated -. 3804,  3305 

County  Courts — 

jurisdiction 840 

domestic  corporation,  etc.,  when  deemed  resident,  etc 841 

action,  etc. ,  wherein  county  judge  is  incapable  of  acting 8 :2 

supreme  court  may  remove  action  and  change  place  of  trial 843 

effect  of  order  of  removal;  appeal,  etc 344 

stay  of  proceedings 845 

removal  of  action  not  to  impair  process,  etc 346 

county  conrt  may  send  its  process  to  anv  county 347 

when  jurisdiction,  etc.,  co-extensive  with  supreme  court 848 

Sower  of  county  judge  in  special  proceedings 848 

nes  and  penalties;  how  remitted 850 

restrictions  upon  power  to  remit 351 

notice  of  aplication.  etc. ;  costs  to  be  paid  on  remission 358 

fines  imposed  by  justices  of  the  peace;  how  remitted . .  853 

who  may  make  orders 854 

Gonnty  court  when  open;  terms  thereof 855 

notice  of  appointment  to  be  published 856 

jurors,  how  mwn  (mil  saiiuaon9cl.>... »f t. M7 
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CouNTT  Covwps^eontimted.  smcruan 

stenographers  for  county  courts S56 

•tenokTapher  for  county  court  and  court  of  sessions  in  Kings  county SC9 

"^          for  county  courts  of  Monroe,  Livingston  and  other  counties . .  S61 
interpreter  for  county  court,  court  of  sessions  and  surrogate's  court  of 

Kings  county 860 

appeal  from  county coart  to  supremeconrt 1340 

zeinoval  to  county  court  of  actions  from  mayor*s  court  of  Hudson  and  re- 
corders'courts  of  Utiiai  and  Oswego a^co 

applicatioQ  of  code  to sm 

CounftJudje— 

general  powers  of 241 

Count  r  Trbapureb— 

fees  of  enumerated 33S1 

when  to  be  ex-officio  public  administrator 2665 

bond 3666 

authority  of;  when  superseded *661 

powers  and  proceedings  of 3668 

payments  by  into  State  treasury 2668 

See  Patmknt  into  Court. 

County  TrbasurbrM  Bond— 

action  upon 1887 

Courts— 

what  Issues  triable  by •w 

enumeration  and  classification 1-4 

general  provision  as  to  jurisdiction,  etc 4 

sittings  to  be  public ^ 

not  to  sit  on  Sunday,  except  in  special  cases 6 

^neral  ix)*vers  of  courts  of  record  7 

rules  of  courts  of  record:  how  made  and  revised 17 

••                     to  be  published IS 

courts  to  order  calendar  printed !• 

*»  "  expense  to  be  a  county  chai^ 20 

certain  papers  may  be  destrojred SI 

writs,  etc.,  in  name  of  the  people,  and  in  English;  abbieviations 28 

id. ;  teste  and  return ^ 

id. ;  to  be  subscribed  or  Indorsed;  when  error,  etc  ,  not  to  vitiate 24 

no  discontinuance  by  reason  of  vacancy,  etc 23 

in  New  York  one  Judge  may  continue  proceedings  commenced  before 

another 90 

provisions  respecting  the  seals  of  courts 27, 93 

seals  of  counties *8 

what  is  a  sufficient  sealing ^ 29 

new  seals W 

rooms,  fuel,  etc.,  how  furnished 81 

no  liquors,  etc.,  to  be  sold  in  court-house;  penalty 83-SS 

adjoomment  of  courtto  afuture day 34 

"                to  next  day,  judge  not  appearing S'l 

written  direction  to  adjourn 86 

causes  tried  elsewhere  than  al  court-house 87 

governor  may  change  place  for  holding  courts  of  record : 8^ 

such  appointment,  etc. ,  to  be  recordeaand  published 39 

judge  may  change  place  for  holditg  court  of  record. 40 

actual  session  may  oe  adjourned  to  another  place 41 

place  for  holding  courts  in  the  city  of  New  York,  how  changed Ai 

when  court-hou<>e  is  u  fit  to  hold  court  another  place  to  be  appointed 48 

no  action  or  special  proceeding  abated,  etc.,  by  failure  or  aajoamment  of 

court 44 

trial  once  commenced  may  be  continued  beyond  term. • ii 

sheriff,  when  directed  te  notify  constables,  etc.,  to  attend  court 97 

Court  of  Appkai-s — 

insurance  cases,  judge  of  court  may  sit  in  though  a  policy  holder; 46 

jurisdiction  1« 

limitations,  exceptions  and  conditions..... 191 

appeals  from  certain  orders,  how  heard. I'JJ 

courtmay  make  rules 1-8 

remittitur;  when  judgment  absolute  to  be  rendered,  ana  proceedings 

thereupon W* 

second  anu  subsequent  appeals 1^ 

times  and  places  of  holding  terms  1^8 

court  may  oe  held  in  any  building;  adjournments.. 1^ 

officers  to  be  appointed  by  court 198 

llerk  of  court  of  appeals  ;  duties 19(Mfl8 

^                    to  account  for  fees 8i8S 

'*                   fees  of  enumerated 8801 

yOlte  reporter;  duties  of , , .....,,.., , W4H 


^ 
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derk  of  court;  daties  of .....1W-S08 

**             to  account  for  fees 8288 

••             fees  enumerated 3301 

"  state  reporter,  duties  of 209-216 

See  also  Afpbai.  to  Coubt  or  Affkals 18S4-1 889 

CouBT  Attendants — 

county  clerk  to  appoint  special  deputy  to  attend  courts 89 

clerks  not  to  act  as  referees,  receivers  or  commissioners  in  certain  cases ....  90 

criers;  county  jadges  except  in  Kings  to  appoint 91 

when  sheriff,  constable,  etc.*  to  act  as  crier 92 

attendants  upon  courts  in  New  York  city 93 

interpreter  for  courts  of  record  in  Kin^  county C4 

attendants  and  messengers,  how  appointed  in  Kings  county 95 

dutiesof  perHons  appomtea  under  last  section £6 

sheriff,  wnen  directed,  to  require  constables,  etc.,  to  attend  courts C7 

id.;  when  not  directed 18 

penal^  for  neglect  of  officer  to  attend  court 99 

CbKDIT,  FaUSB  StaTBMXMTS  KESPSOnNO — 

warrant  of  attachment  for. . . . , 636 

Okbditobs^ 

publication  of  orders  in  actions  brought  for  collective  benefit  of 78G 

redemption  by,  from  sale  of  real  property  under  execution 1449>14G9 

when  may  be  made  defendant  in  partition 1540 

when  may  apply  for  leave  to  bring  action  to  dissolve  corporation 1786 

defined  with  reference  to  chapter  on  surrogate's  courts 2514 

when  to  be  cited  on  application  for  letters  of  administration 2663 

proceedings  by  against  executor  or  administrator  to  compel  payment  of 

claim 2717-3719 

See  also  Judombnt  Crbditob's  Actions. 

Cbkditob'8  Aotiok  against  Pbbtob^s  Next  or  Kin,  Lbqateb,  Hbib  ob 

Dbyiseb 1887-1860 

when  action  lies 1887 

action  may  be  joint  or  several ISTS 

in  joint  action,  recovery  to  be  apportioned 1?39 

recovery  in  a  several  action 1840 

requisites  to  recovery  in  action  against  legatee 1811 

id.;  in  action  against  a  preferrealegatec 1842 

liability  of  heirs  and  devisees 1848 

when  action  therefor  may  be  brought 1844 

effect  of  application  to  sell  real  property 1845 

action  must  be  joint t 1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heira 1848 

id. :  against  devisees 1819 

deau<^onB  for  prior  recoveries 1850 

complaint  to  describe  land  descended,  etc 1851 

judgment ;  when  to  be  satisfied  out  of  land 1852 

.  id. ;  when  not  a  lien  on  land  aliene  J         1858 

how  jndsment  taken,  when  land  aliened 1854 

classification  of  debts  to  be  enforced  under  this  article 1855 

defense  by  reason  of  other  prior  or  equal  claims 1856 

id.:  when  such  a  claim  is  paid 1857 

action  not  suspended  by  infancy 1858 

this  article  not  applicable,  where  will  charges  real  property,  etc 1859 

one  action,  where  same  person  is  heir,  devisee,  ete 1860 

Cbibbs— 

in  Erie  county »1 

to  be  appointed  by  county  Judges,  except  in  Kings 91 

Cbqibs — 

punishment  of  crimes  created  by  the  Code 8346 

CsmiNAii  Procbdubb— 

application  of  the  Code  to 3350-8852 

Cbounai.  actions— 

S reference  of 790 

eflned  8326 

Cbixinal  Pbosbcution— 

testimony  of  stockholder,  officer  of  corporation,  etc.,  when  not  to  be  nsed 

as  evidence  in  a 1806 

civH  and  criminal  prosecutions  not  merged 1899 

Ckminatino  Oneself— 

witn«M  te«tif ying .,,.. 888 
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QUVRVSf  ACCOUNT-*  ftttJBOSf 

when  cause  of  action  accraei  on , 888 

OrSTODT  AXD  DBFOSIT  0J>  SaOUBXTISf  IK  BUXBOQATBS*  C0UBT8 8808 

CUSTODT  OF  ChILDRBN— 

in  action  to  annni  marriage liSI 

in  divorce  or  Bei»atatioa. 1771 

Damages— 

on  vacating  injunction  order 817,  888-826 

when  dontile,  treble  or  increaBed  damage*  allowed  in  verdict 1184 

measure  of 1S08 

in  ejectment 1496, 1487, 1588 

*»  improvements  allowed  defendant 1S81 

dower 1800-1608 

increased  damages  not  to  carry  increased  costs 8257 

when  defendant  entitled  to  increaeed  costs SSS8 

increased  disbursements  not  allowed 8259 

Dawaobs;  Wbit  ov  AassBSXENT  or 2108-8118 

Death— 

of  attorney;  effect  of 65 

proceedings  upon  death  or  disability  of  a  party 7S5-766 

extension  of  time  to  appeal,  in  case  of 78S 

presnmption  of,  in  certain  cases 841 

protest  of  notary  public,  when  evidence  in  case  of  death 9^ 

of  Jastice  of  peace ;  how  proceedings  before  proved  thereafter 9^ 

of  joetice  of  peace ;  hooka  and  papers  to  be  demanded  by  city  or  town 

clerk 314IL  8147 

judgment  against  person  after 12iO 

vacating  judgment  after  party's  death 18t<4 

appeal  after  death  of  adverse  party 1887 

proceedings  when  party  dies  pending  appeal 1£S6 

severance  in  ejectment  after laSB,  l&eS 

proceedings  on  death  of  parties  In  partition 1588 

action  for  death  by  negligence 19(9-*009 

proceedings  to  dlticover  death  of  tenant  for  life    :8»Ui^-2S18 

when  operates  as  a  revocation  of  Bubmission  to  arbitration 28Si 

of  executor  or  administrator  not  to  affect  pending  proceedings  for  sale  or 

mortgage  of  decedent's  real  property  for  debts,  etc 8770 

DlBT0~ 

defined  with  reference  to  chapter  on  surrogates*  courts 8514 

when  temporary  administrator  authorized  to  pay  9674 

retaining  money  upon  accounting  in  surrogates'  courts  to  cover 87  "i 

ascertainment  of  by  executor  or  administratof 3718 

advertising  for : 2718 

payment  of 2719 

petition  to  compel  payment 2722 

decree  for  payment 272S 

DsBTs:  Sale  OF  Decedent's  Beal  Pbopebty  fob 2749-2801 

Debts;  Sale  of  Decedent's  Pebsonal  Pbopebty  fob 2717 

Debtob;  .Dischaboe  of,  genebally — 

discharge  of  insolvent  from  his  debts 2149-4S187 

discharge  f^om  imprisonment  or  exemption  from  arrest  of  insolvent 

debtor 2188-2199 

discharge  of  imprisoned  judgment  debtor  from  imprieonment 2200-2218 

Debtor  ;   Abbxbt  of,  and  Discharge  vbom  Imprisonment  in  Justices* 

Courts .8088-3087 

Dbbtor^s  Next  or  Kin.  Legatee,  Heir  or  Dbvisbe— 

creditor's  action  against 1887-1960 

Deceased  Bxecutor^ 

accounting  by  executor  of .. .'. 3606 

Decsased  Witness — 

evidence  of,  on  subsequent  trial ........,-.-    880 

Decedent^ 

execution  against  property  of 1871^1881 

Decedent's  Debts — 

compelling  testamentary  trustee  to  pay S80C 

Decedent's  Estate — 

action  by  or  against  an  executor  or  administrator 1814-1886 

acilon  by  a  creditor  against  his  debtor's  next  of  kin  ;  legatee,  heir,  or  do- 

^.▼isee IHST-lRfO 

action  to  establish  or  impeach  a  will 1861-1867 

gener^and  miscellaneous  provisions 180&-18!O 

proceedings  by  creditor  or  legatee  to  compel  executor,  etc. ,  to  pay  claim  .f717-an8 

DaoEDENT's  BSAX,  Pbopbbtt  \   Salb  of  for  Debts  and  Funeral  Kx- 
»wws S74M8n 
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AMttflfdir---  0BOTIOHB 

defined gBO 

apon  triaU  when  to  lie  iUed *.*  **  |010 

of  court  or  report  of  referee,  upon  demurrer,  what  to  state.  1081 

"                        upon  trial  of  tne  whole  issue  of  fact 1082 

in  action  for  non-pajment  of  rent I507 

by  Gorroeite ',\[  2545 

within  what  time  judgment  must  be  rendered  in  justices*  courts .  8015 

time  for  filing  in  City  Court  of  New  York 8173 

\7hcn  conclusions  of  law  and  fact  to  be  separately  stated ! . .  *  8173 

See  also  Judomint. 

DaCBEBS^ 

in  surrogate's  courts 2S50-S666 

See  also  Aocountinqs. 

when  to  be  received  in  evidence 935 

proof  of  acknowledgment ;  when  may  be  rebutted 936 

of  real  property  situated  out  of  state  ;  when  evidence 94fl,  947 

fTuardian  appointed  by  will  or  deed 2851-2Q0O 

See  also  Coxvbyancb,  Shbbiff  'b  Dbbd. 
Dki^ault  Gbnbballt— 

i'udgment  on,  not  to  exceed  amount  demanded 1207 

low  taken 1212 

amount  in  such  cases  ;  how  determined ....*.*.'.*.'........* .' . . .   .  *    1213 

application  to  court  for  judgment  on ;  when  necessary .*.*.*.....'    1214 

•*  proceedings  on  such  application        ...      1215 

••  where  service  was  not  personal 1216 

notice ;  when  defendant  in  default  entitled  to 1219 

no  judgment  as  of  course  in  matrimonial  cases 1229, 1753, 1757, 1774 

recovery  of  dower  against  infant  l»y 1605 

ascertaming  damages  in  replevin  on 1727 

DxvAUiiT  IK  Justices'  Courts— 

Slaintifl  to  prove  certain  extrinsic  facts  where  arrest  has  been  granted.  .2903, 2088 
efaults  In  justices'  courts  of  Brooklyn 3328 

Dmfects 721-';80 

See  Mistakes. 

t>KFE2n>ANT— 

defined 8388 

"     for  purposes  of  condemnation  law 3358 

See  also  Pabties. 

attorney  guilty  of ;  how  punished 71 

dismissal  of  action  for  failure  to  serve  summons  on  necessary  party 821 

id ;  for  neglect  to  proceed 822 

]>B1IUBBEB  GBNBBALLY — 

defendant  must  demur  or  answer 487 

when  he  may  demur 488 

demurrer  to  complaint  must  specify  grounds  of  objection 480 

id. ;  to  all  or  part  of  the  complaint  ;lid. ;  to  part,  and  answer  to  part 492 

defendant  may  demur  to  reply 498 

when  plaintiff  may  demur  to  answer 494 

demurrer  to  counterclaim,  when  defendant  demands  an  afBLrmative  judg- 
ment    495 

id. ;  must  specify  grounds  of  objection 498 

amendments  in  certain  cases  after  decision  of  demurrer 4(-7 

when  objection  may  be  taken  by  answer 498 

objection ;  when  deemed  waived 499 

Dxmubbbb  in  Justices*  Coubts 2989 

costs  npon 8077 

DxitUBRBB  TO  Makbavus 2078-208^ 

See  also  Pleadings. 

decision  of  court  or  referee's  report  upon,  what  to  state 1021 

DXPABTMBNTS,  JUDICIAIj — 

division  of  state  into 219 

DXFOSIT  OB  UBLIVEBT  OF  PROPERTY— 

when  may  be  ordered  by  court 717 

when  sheriff  may  take  and  convey,  etc 718 

deposit  of  Becurities  to  reduce  penalty  of  executor,  adminietrator  or 

guardian's  bond i«n^?55 

Dbposition  Genbbally Sa* ^ 

taken,  and  to  be  wed  toithin  the  state °'*'"2^ 

of  a  party,  etc g*  Y 

of  a  witness  not  a  party gJJ 

Application;  contents  of  affidavit ...«. v*^ 


utM  tott)1BX. 

IhoposinoK  Cenkrallt— <;oniint«;<f.  BlfC9t61H 

order  for  examination i ;;.;;;.  ^ ;;.;;;.:.; .     ; . ;   a 87S 

Bubpcena * 874 

Bervice  of  or  Jer,  etc 875 

deposition  when  a  id  where  to  be  taken 871 

id. ;  of  party  confined  in  prison a  a < 877 

depoeitioc  by  consent ..*........, 879 

hianuer  of  taking  and  returning  deposition .....<<. 8B0 

When  to  be  read  m  evidence *  * 881 

proof  of  witnesses*  inability  to  attend 882 

ieffedt  of  deposition 888 

Original  affidavits,  evidence 884 

deposition  to  be  used  on  motion 885 

Where  witness  may  be  compelled  to  attend 886 

f ees  of  wilnesBes W19 

tc^lien  tpithout  the  8ta%for  use  within  (he  state 887-913 

commission  \  in  what  cased  to  issue 887, 888 

how  and  upon  what  terms  granted : 680 

order  made  by  judge 800 

interrogatories ;  how  settled 891, 91* 

id.;  to  be  annexed;  directions  for  return 889 

oral  questions 8BS 

open  commission  ;  when  mav  issue £94, 897 

last  two  sections  not  applicable  to  infants,  etc.,  or  foreign  countries 895 

notice  of  examination  upon  oral  questions if93 

order  directing  depositions  to  be  taken 9SR 

before  whom  depositions  may  be  taken ;  notice  of  taking 89) 

how  depositions  taken SOO 

commission  or  order  to  take  depositions ;  how  executed  ani  returned 901 

certificate  of  execution 90i 

•'         a  sufficient  return 908 

return  by  agent 904 

*'     wh3u  a:^ent  sick  or  dead 905 

filing  deposition,  etc.,  so  returned 90S,  907 

commission,  etc.,  by  consent 908 

where  return  to  be  Kept ;  pa.  ties  may  inspect  it,  etc 909 

suppression  of  commission 91d 

evidence ;  commission  when 911 

foreign  language ;  when  interrogatories  ipay  be  in 919 

letters  rogatory ' 91S 

taken  within  thestatefor  tise  leithout  the  state 914-9B9 

in  what  cases  deposition  may  be  taken 914 

subpoena  to  witness 9iS 

*'        contents  of. 916 

•*         when  no  commission  is  issued 917 

"        justice  of  neace  may.  subpoena  witness 918 

taking  and  return  of  deposition 919 

penalty  for  not  appearing 9C0 

d^l»08ition8  in  justi  bs'  courts 9980-s987 

Dkpositions  in  Citt  Coitrt  op  Ns  w  Yobk 8171 

Bbsionation  bt  Jcjsticb  of  Peace  or  Pbivatb  Person  to  Sbbte  If  an- 

DATE S154 

Dbbtroybd  Will— 

how  iM-oved  on  application  for  probate S821 

Detainer— 

forcible  entry  and  detainer  forbidden 2S8S 

issues  in '. 8245 

See  Forcible  Entry  and  Detainer. 

Determination— 

defined  with  reference  to  certioriari  to  review  decision  of  inferior  tri- 
bunal   2146 

Determination  of  Claim  to  Bxal  Property— 

action  to  compel 188^1660 

Dbviseb — 

execution  against  property  In  hands  of 1871 

when  may  maintain  action  for  waste   16S8 

creditor's  action  against  debtor's  next  of  kin,  legatee,  heir  or  devisee ! . .  1887-1800 

Dilatory  Dbpbnoes — 

to  be  verified 513 


tNDBX.  tiAt 

action  ajgainst  dlrectrfei  of  corporation  for  miscdndnct,  et6 1781-1788 

proceedings  to  enforce  liabilities  of  in  cases  of  ingiolvent  corpoi'ations 1796 

not  to  be  removed  or  suspended  except  by  final  judgment. 1811 

J>IBBim8SMKNTB— 

what  disbursements  to  be  included  generally  in  bill  of  costs,  searches. . .  3256 

increased  disbursements  not  allowed 835tf 

affidavit  of  to  be  furnished  on  taxation  of  costs 8^6r 

allowed  in  Gorrogate's  Courts ?569 

npon  appeal  in  justices^  courts 8060 

Sec  also  Costs,  Sums  Allowbd  as  Disbubsbmints. 

DiaCHiLBOE— 

of  jury  failing  to  agree 11R1 

"  **  **      in  jtistices' courts 8<i08 

of  insolvent  debtor  from  his  debts 2140-*2187 

of  ii;ipriBoned  insolvent  debtor 81^-2199 

of  imprisoned  ^ud^ment  debtor 3;dOO-S218 

from  arrest  in  jusTices^  courts , 2101 

**  "    ef[ect  of  on  action 900i 

PlSCHAUOE  OF  IbIFRXSONED  PxBSOK— 

when  city  court  of  New  York  may  grant 8168 

DXBCONTIN  UANCK — 

change  or  vacancy  In  judges  not  to  effect 25 

costs  upon. 8800 

I>ISCOVBBT-~ 

subsidiary  action  for  abolished.  -,% 1W4 

DucovBRT  OF  Books  and  Papebs — 

court  may  direct  discovery  of  books,  etc 803 

roles  to  prescribe  the  cases,  etc 804 

petition  for  discovery,  and  order  thereupon 805 

order,  when  and  by  whom  vacated 806 

proceedings  upon  the  return  of  the  oider 807 

penalty  for  disobedience .- 803 

eflectof  papers,  etc.,  produced 809 

Discovert  of  Profkbtt — 

proceedings  for,  by  executor  or  administrator 2703-2713 

Disputed  Clafm  Against  Decedent's  Estate:— 

limitation  of  action  on    1832 

DiBsoLrTioN  OF  OoBPORATiON  ;  Action  for 1785-179J 

See  CoRFOHATioNS ;  Actions  Relative  to. 

DiBSOLITTlON  OP  CORPORATION;  PBOCBSDINOS  FOB  VOLXTNT ART 2419-2481 

Distinct  PABCEii — 

of  real  property  defined 8843 

DlSTBIBnTION— 

order  of,  of  decedent's  property 2732 

maxried  woman's  estate 2734 

decree  for  upon  accounting. 2743 

DuTRiBUTivE  Share — 
See  Leqact. 

District  Attornet-- 

not  to  act  as  attorney  in  certain  cases >.^ 78-81 

District  Courts  in  New  York  Citt— 

lists  of  trial  jurors  for,  to  be  selected  by  commissioner  of  jurors 1111 

summary  proceedings  to  recover  possession  of  real  property  in 22£»9, 22^6 

summons;  service  of  with  complaint,  proceedings  thereon ft:07 

proof  of  service 82^  S 

who  may  serve 820«5 

action  commenced  by  appearance  or  service 8209 

anrest 8210, 82 1 1 ,  8817-821 9, 8221 

attachment 8210,  821 1 

replevin 8210, 82 1 1 

.  title  to  real  property;  proceedings  where  involved S212 

appeals  from 8213 

jurisdiction  and  proceedings;  effect  of  act  upon 8214 

jurisdictioa.. 8215 

removal  of  certain  actioas  into  city  court  of  the  city  of  New  York 82 16 

requisites  of  certain  undertakings 8219 

docketing  judgments;  execution  thereupon 8220 

enforcement  <m  certain  judgments  in  favor  of  working  woman 8221 

costs  fai  |u;tion  by  vrorking  woman .,.#....... • .  •  •    9i^ 


DzsxRicTOF  Columbia —  trionoi^i 

embraced  in  the  word    ^'territory" 3343 

DlYIDSNDS'— 

apportionment  of,  by  executors  and  administratoM 2730 

Diyobcb;  Aotioh  fob— 

Judgment  in,  to  be  bv  cottrt  onlr V09 

**            not  to  be  rendered  on  defftolt,  etc •  1774 

See  alBo  Default. 

Bummone;  requisites , ^  17T4 

when  maintainable inS 

answer:  mode  of  trial;  Judgment  by  default 1767 

when  divorce  denied  though  adultery  proved 17SB 

regulation!  when  action  brought  by  wtfe 17W 

**           when  action  brought  by  husband 2760 

marriaffe  after  divorce  for  admtery 1781 

married  woman,  when  deemed  a  resident 1788 

alimony,  counsel  fees,  etc 1700 

final  jud^ent  may  award  costs 1700 

counterclaim  may  be  interposed 1770 

custody  of  children 1771 

husband  may  be  required  to  give  security  for  alimony  or  sapport  of 

children 1772 

payment  enforceable  by  contempt  proceedings 177S 

Docket— 

cancelling  docket  of  reversed  or  modified  judgment IStl 

**               when  seversal  was  by  court  of  appeals 1SS2 

Docket  Book 1M5 

of  justice  of  peace,  how  proved 94S-4M1 

Dookbtino  Judombnts 1845-1251 

DOCKBTINO,  TbANSCRIPTS  OF  JUSTIOBS*  JUDOUNTS 9017-8088 

Documbntabt  Evidbnob  ;  aee  EvmENCB. 

Domvstio  Cobpobation— 

defined 8848 

when  deemed  resident  to  confer  jurisdiction  upon  superior  city  court 264 

•*                 "                    **                     "     county  court. 841 

tummons;  how  to  be  B«rved  npon 431 

8ee  also  Cobpobation,  Fobbion  Cobfobatxon. 

Doublb  Ooxxibsions —  

to  executors  and  administrators v 2788 

BoiTBLB  Costs— 

double  damages  do  not  carry 8887 

when  defendant  entitled  to 8258 

increased  disbursements  not  allowed 82S8 

Double  Damages— 

when  allowed  in  rerdict 1184 

do  not  carry  double  costs 8257 

when  defendant  entitled  to  double  or  increased  costs 8858 

increased  disbursements  not  allowed 82S8 

DOWEB — 

ejectment  for,  abolished 14W 

as  affecting  proceedings  to  sell  the  decedent's  real  property  for  debts,  etc    

2778, 2794, 2705 

in  premises  sought  to  be  partitioned 1567-1571 

action  against  woman  by  owner  of  land  to  compel  detOTmination  of  claim 

fordower 16fl'-lM» 

Bower,  Action  fob 1503-1886 

limitation  of 1608 

against  whom  to  be  brought ^ 1597 

wno  joined  as  defendants 1508 

id. ;  where  defendants  claim  in  severalty 1500 

damages  may  be  recovered ;  how  estimated 1000 

id. ;  in  action  against  alienee  of  husband 1001 

id. ;  where  several  parcels,  etc 18W 

id.  J  against  heirs,  etc.,  aliening  land 1800 

action  barred  by  assignment  of  dower 1804 

collusive  recovery  not  to  prejudice  infant 1808 

complaint 1806 

interlocutory  judgmentfor  admeasurement 1807 

oath  of  commissioners,  etc. ;  removal;  filling  vacancy 1808 

dower  how  admeasured ...  1803 

lepori  thereupon .' .*......*.,......,..**..... .*...*'*  ....**.*  1810 


INDE3L 

XKywiA.  AonoH  Ton-^^otmHnued.  emamata 

■ettmg  aside  report 1611 

fees  and  expeiues 161S 

final  jadgment ^ 1618 

plaintiff  may  recoTer  eom  awarded;  court  may  modify  judgment 3614 

junior  incmnbrancera ;  not  affected  by  admeasurement 1615 

appeal  not  to  stay  execution^  if  undertaking  is  given 1616 

Sliuntiff  may  coneent  to  receive  a  gross  sum 1617 

efendant  may  consent  to  pay  it;  proceedings  tboreu;: .  .i 1618 

interlocutory  judgment  for  sale 1619 

id. ;  directing  a  part  to  be  laid  off 1690 

liens  to  be  ascertained 1621 

id.;  paymentof;  or  sale  subject  to 1622 

report  of  sale 1628 

final  judgment  thereon 1624 

provisions  as  to  action  for  partition  made  applicable 1625 

taxes,  assessments,  etc. ,  to  be  paid  out  of  proceeds  of  sale 1676 

judgment  in  to  be  entered  in  county  where  land  situated 16?? 

actton  by  rev^sioner  after  tenant's  default 1680 

liability  of  purchaser  pending  action 1686 

fees  of  surveyors  and  commissioners 8289 

Dbunkabd  Habitual;  Appointment  of  Combittsi,  Powbbs  and  Du- 

TIBS.....* 2820-2844 

Dbunkabd  Habitual.;  Salb,  Etc.,  ov  Real  Pbopbbty  or 2815-2364 

DuTCHBSs  County— 

jail  liberties  for 146 

stenographer  for  supreme  and  county  courts  of 256 

BiBcrrvKNT— 

defined 8843 

execution  awarding  possession  of  real  property 1878 

plaintiff  may  recover  damages  with  the  land 1496 

rents  and  profits  to  be  incluaed  in  damages 1497 

mortgagee  cannot  maintain  action 149d 

action  cannot  be  maintained  for  dower 1499 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

£^ntee  of  lands  held  adversely  may  maintain  action 1501 

against  whom  action  to  be  brought 1502 

wno  may  be  joined  as  defendants 1503 

when  action  may  be  brought  for  non-payment  of  rent 1504 

id. ;  when  right  of  re-entry  is  reserved  for  want  of  distress 1505 

action  against  tenant;  when  proceedings  to  be  stayed 1506 

id. ;  amount  of  rent  in  arrear  to  be  stat^  in  judgment 1507 

id.;  when  possession  to  be  restored  to  defendant 15C8, 1509 

id.;  use  of  property  when  set  off  against  rent 1510 

comphdnt 1496, 1511 

motion  for  plaintiff^s  attorney  to  produce  his  authority 1512 

order  thereupon 1518 

evidence  of  authority 1514 

when  ouster  to  be  proved .• 1515 

eeverance  of  action 1516-1518, 1522, 1528 

verdict,  etc.,  to  state  nature  of  plaintiff's  estate 1519 

expiration  of  plaintiff's  title  before  trial 1520 

abatement  of  action 1521 

action  to  be  divided,  when  different  persons  succeed  to  different  parcels . . .  1522 

id. ;  when  different  persons  succeed  to  real  property  and  rents  and  profits.  1528 

effect  of  judgment  rendered  after  trial  of  issue  of  fact 1524 

new  trial  may  be  granted 1525 

effect  of  judgment  by  default,  etc 1C26 

id. ;  exception  in  case  of  disability 1"27 

the  last  three  sections  qualified 1528 

possession  not  to  be  changed  by  vacating  of  judgment,  except,  etc 1529 

evidence  on  new  trial 1580 

damages  recoverable;  set-off  by  defendant 1581 

action  by  reversioner  after  tenant's  default  in  ejectment 1680 

liability  of  purchaser  pending  action 1686 

final  order  awarding  possession  in  proceedings  to  discover  death  of  life' 

tenant  not  conclusive  in  ejectment 2319 

ejectment  refers  to  an  action  to  recover  the  immediate  possession  of  reid 

property 8348 


EJEBS40XB7—  8lHJno»ft 

Of  trial  Jurors  ;  pnnulimezit 1194 

Ekksust  Domain— 

writ  of  aMeBBment  of  damages % 210S-S119 

See  also  Condxmnation  Law. 
Enlababmsnt— 

of  ti  me 78Q-7S5 

"       to  plead  in  action  upon  promissory  note  against  corporation. 1778 

BaTBIBSi — 

copies  of  original  entries  ;  when  evidence 9S0 

"  how  to  be  verified...  !!!!!!!     flSI 

EXTRT— 

forcible  entry  and  detainer  forbidden ". . . .    2283 

isBuesin 2215 

See  FoBOiBLV  Bittbt  and  Bktainkr. 

Entry  of  JmoMSNT 1238-1239 

See  also  Judombnt. 

Bquautyof  Partition isej 

Bquitt  of  Rbdkmftion— 

when  not  liable  to  execution 14Si 

Erib  County— 

crlersfor  courts  of;  record  in ^ 91 

court  offlcprs  for  supreme  court 1...     ******..       97 

jail  Uberties  for *..'. 1« 

Error — 

writ  of  abolished 1298 

See  Appeal  Gbnbrally. 

Errors— 

See  Mistakes. 

Escape— 

new  execution  against  person  may  be  issued  after  escape lOS 

See  Coroner  ;  Jail  Liberties. 

EacHBAT ;  Action  to  Rbgoybxc  Property  Escheated  or  Forfeited  for 

TuEABON 1977-196S 

Evidence— 

competency  of  witnesses  and  evidence  in  particular  cases 8S8^1 

oatns  and  affirmations 848-851 

documentary  evidence  as  a  sub^ititute  for  oral  testimony 981-881 

proof  of  a  document,  executed  or  remaining  within  the  state 988-841 

proof  of  a  document  remaining  in  a  court  or  public  office  of  the  United 

States,  or  executed  or  remaming  without  the  state 949-958 

foreign  patents,  documents  and  records,  how  proved 9jA 

certificates  of  authentication,  form  of 938 

•*  to  be  sealed 95e,9;)9 

eealP,  rules  as  to 958-JKO 

rules  of  common  Ipw  as  to  documentary  evidence  not  superseded 962 

evidence  on  new  trial  in  ejectment — 1580 

incorporation ;  when  need  be  proved  on  trial 1778 

stockholders^  officers,  alienees  and  agents  of  corporation  not  privUeged 

from  testifying  respecting  corporation 1806 

certain  sections  relative  to  executors  and  administrators  not  to  vary  gen- 
eral rules  of  evidence 1881 

proof  of  lost  will  in  action  to  eitablish 1665 

witness  to  will  not   disqualified   from  testifying   respecting  execution 

thereof 8644 

when  decree  directing  payment  by  executor,  administrator,  etc.,  evidence 

of  assets 

how  far  letters  in  surrogate's  court  evidence  of  authority 8991 

wills  and  exemplifications ;  when  may  be  read Sfl38-WSS 

auth  .ntication  and  proof  of  foreiini  wills 27t)3, 2704 

commission  to  tike  testimony  in  justices'  courts 28G0^4B)37 

See  generally  for  commission  to  take  testimony  :  depositions. 

deposition  in  justices'  courts  ;  when  may  be  read  in  evidence 89R8 

ex-parto  affidavit :  when  evidence  in  justices'  courts 8004 

competency  of  witness  in  j  ostices'  court ;  how  determined 80O.> 

entries  in  justices'  doct:et  book  ;  when  and  of  what  evidence 8148 

judgment  of  justice  of  the  peace  ;  how  proved Jlfiff 

E  .'•TDENCBS  OF  DBBT — 

how  levied  upon  under  an  execution; 1411 

£x A MiNATioN  Before  Tmal  ,..,.,.,.,.,..., 8n>-S7» 

See  Deposition. 
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BBcnovs 
wben  not  to  prejudice  motion  for  new  trial. ,  1006 

npon  trial  in  surrogates^  ccfurte 2545 

See  also  Cabs  and  Excsftioks. 

SxSCTJTIOir  GBNERAIiLT 18fiS-1388 

to  whom  directed ;  proYision  where  sheriff  is  a  party 1968 

time  of  receipt  to  oe  indorsed  thereupon 136g 

definition  and  classiflcation 1364 

to  what  counties  may  issne 1366 

zeqnisites  in  general 1866 

"        when  issued  on  filing  transcript  from  justices'  court 1367 

••        for  collection  of  money 1868 

•*        asainst  property 1369 

**        where  warrant  ci  attachment  has  heen  levied 1370 

•*        against  executor,  etc 1371 

••        against  the  person 1378 

zeqnisites  for  delivery  of  property ;  money  recovered  by  same  judgment, 

how  collected 1878- 

separate  executions  where  separate  sums  awarded 1374 

execntions  of  course,  within flveyears 1375 

'*        after  death  of  judgment  creditor 1376 

**        when  can  be  issued  after  five  years 1377 

'*        leave  to  issue ;  motion  for 1878 

decedent;  when  can  be  issued  against 1379-1381 

stay;  when  not  reckoned  1882 

sorviying  judgment  debtors :  execution  against 1883 

sale  ;  when  and  how  conducted 1884 

**     penalty  for  taking  down  or  defacing  notice  of 1385 

**     validity  of ;  when  not  affected  by  sheriff's  default 1386 

'^     sheriff,  under  sheriff  and  deputy  sheriff  not  to  purchase  at 1387 

under  sheriii ;  when  to  enforce  execution 1388 

See  also  Justicbs  of  thb  Psacb  ;  Coubts  or. 

KXKCimON  AGAINST  PrOPEBTT— 

to  issue  to  sheriff  who  has  levied  nnder  attachment 706 

where  warrant  of  attachment  was  levied 708 

final  judgment;  when  not  enforceable  by 1240 

confession  of  judgment;  execution  npon Ii{i6-1277 

firaperty  exempt  from  levy  aud  sale 1 889- 1404 
ien  of  execution  ttponpersonal  nroiierty^  levv  upon  and  sale  of  personal 

property,  rights  qfindemnUore  of  sherif 1401^1429 

real  property  f  sale,  redemption  ana  conveyance  qf,  rights  and  liaJbiiities 

of  persons  interested 1^48-1244,1480-1478 

realproperty;  remediesforfaUureot title  to;  and  toenforcecontribution .  1479-148^ 
when  execution  against  proper^  must  first  issue  before  execution  against 

person 1489 

new  execution  after  escape 1492 

when  not  to  issue  againci  municipal  officer 1981 

against  executor  or  administrator 1825-1827, 1829 

See  also  Jubtiobs  of  thb  Pkacb  ;  Coubts  of. 
KZKCUnON  AGAINST  JoiNT  Debtobs 1934, 1986 

EZXOUTIOK  AGAINST  PEOFLB 1985 

BZBCUTIONB  IN  DiSTBICT  COUBTS  OF  NEW  YOBK  CiTT 8220 

JEzxcnrrioN  m  Rbplbvin— 

requisites 1781 

sheriff  *s  powers  nnder 1782 

action  on  undertaking  not  maintainable  till  return  of 173) 

sheriff^s  return  as  evidence 1734 

ICUnOV  AGAINST  THB  PSBBON l4fi7-l4P5 

in  what  cases  may  be  issued 1487 

id.;  against  a  woman 1488 

when  execution  against  prop^y  roast  be  first  issued 1489 

simultaneous  executions  not  allowed  agaii.st  property  and  person 1490 

id.;  when  debtor  has  been  taken 1491 

new  execution  mav  issue  after  escape 1492 

id.;  when  debtor  dies  charged  in  execution 1408 

id. ;  when  creditor  discharges  debtor  after  thirty  days 1494 

new  execution  not  to  be  enforced  against  real  property  sold,  etc 1495 

city  court  of  New  York ;  wben  mav  relieve  from  miprisonment. , , , ,  8168 

8ee  Also  ^ysTioB9  of  thb  Peacb:  Coubtb  of. 
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BXSCUTOB^  BKcnoifs 

execution  aeainit  property  in  handB  of 1371 

may  ene  in  fostices^  courts 2885 

actloM  btf  or  against  exeaitojs  or  (piministrators 1814-1836 

to  be  brought  in  representative  capacity 1814 

wtien  personal  and  representative  causes  of  action  may  be  joined    1815 

id.;  separate  dockets  and  executions IblS 

regnlatioDiP,  when  some  of  the  executors,  etc.,  are  not  summoned 1817 

exec  itors  who  have  not  qualified,  not  necessary  parties 1818 

action  by  le-.atee,  etc.,  against  executor,  etc 1819 

id. ;  by  i  if  ants ;  guardian's  bood 18J) 

when  action  barred  by  judgment  against  heir,  etc 1821 

limitation  of  action  by  creditor  on  claim  rejected,  etc    .  18S! 

decedent*8  real  property  not  bound  by  judgment  against  executor 1833 

want  of  assets  not  to  be  pleaded  by  executor,  etc IRM 

leave  to  issue  execution  against  executor,  etc 18:25 

id. ;  how  procured  ;  order ;  and  contents  thereof 1826 

security  may  be  required  from  a  legatee 1827 

actions,  etc.,  m hen  not  to  abate laS 

execution  on  former  judgment 1829 

action  against  executor,  etc.,  who  has  been  superseded 18b0 

false  pleading  by  executor,  etc 1831 

when  inventory  may  be  contradicted 1888 

liabi:itv  for  uncollected  demands 1888 

the  lAst  two  sections  qualilied« 1834 

costs ;  how  awarded r 1883 

id.;  wben  awarded 1885 

when  receiver  appointed  as  successor  of  surviving  executor 1869 

when  decree  directing  payment  to  creditor,  etc.,  evidence  of  assets 2558 

oath  of  before  issuance  of  letters 23&4 

deposit  of  securities  to  reduce  penalty  of  bond 2S03 

liability  of,  for  money  or  other  property  received ^eM 

removal  for  failure  to  give  new  bond 8509 

surrogate  mav  direct  custody  or  deposit  on  disagreement  of 2608 

action  upon  Dond  of  upon  return  of  execution 2607 

successor  may  prosecute  official  bond 8608 

action  on  official  bond  when  no  successor  appointed 8600 

I>er8on8  incompetent  to  serve  as 8612 

supplementary  letters 2618 

executor  not  named  in  letters  not  to  act 8613 

liability  of  person  unauthorized  to  act  as 2706 

proceedings  to  discover  property  withheld 2707 

"  order;  service  of  citation;  officers  who  may  act  insurro- 

gate's  absence 2706 

proceeedings;  exaitiination  and  decree 3709 

"              security  to  prevent  decree 2710 

"              warrant  to  seize  property 3T10 

inventory;  appointment  of  appraisers  and  appraisal 2711 

"            assets;  what  to  be  deemed 2TU 

"            exemptionfr  widow  and  children 2718 

"           contents  of  inventory 2714 

'*            return  of 2716 

"            return  of  how  compelled '. 2716 

sale  of  personal  property 2717 

debts;  ascertainment  of 2718 

••       paymentof.  2719 

rents ;  annuities  and  dividends;  how  apportioned 2720 

legacies;  paymentof 2781 

"       petition  to  compel  payment  of 2782 

"       decree  for  payment  on  giving  security 2728 

exempt  property;  procqedings  for  neglect  to  set  apart 2724 

commissions 2780 

claims  for  or  against  may  be  determined  upon  accounting 1739 

effect  of  statute  of  limitations  upon  claims 2740 

See  also  Acxsoctntinos  in  Burbooateb'  Courts,  Llttsbs  Tkstahbntabt. 

etc  ,  SURBOGATKS'  COUBTS. 
EXXOUTOB  DE  80N  TOBT— 

liability  of  person  acting  as 2706 

EXEMPUPrCATION  — 

Sbb  Documkntaby  Evidbnce. 

EXBMPTXON  FKOM  AbBRST— 

of  insolvent  debtor  and  discharge  from  imprisonD)eiit ,,..•.,,..  2189-219^ 

EXKMFTION  FBOM  JUBT  DUTY-— 

See  Tb|al  Jubob^. 
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SBCnONS 

ExxMPTiOM  FBOM  Lbvt  And  Sale   undbb    Exkoution .1389-140^ 

SkB  Execution  AgaimstPbopebtt. 

£ZXMFT  PbOPBBTT— 

for  widow  and  children  of  deceased's  property, 2713 

proceedings  for  neglect  to  set  apart ^ 2724 

compelling  executor  or  exemption  provided  for  in  decree  on  accounting.  2724 

from  execution  in  justices*  courts 802b 

SXOVXBATION  OF  BAIL 001-801 

See  Abbbst. 
Sx  Pabtb  Aj-pidattt-- 

not  to  be  received  in  justices*  courts  except  on  consent. 3004 

BXPBCTBD  PaBTT— 

examination  before  trial 870-^86 

BxFRSSs  Company— 

seryice  of  summons  upon  in  justices*  courts 2881, 2882 

SZTBNSION  OF  TlME .* 780-785 

to  plead  in  action  against  corporation  upon  promissory  note 1778 

BXTOBTION— 

penalty  for 3282 

Fact — 

when  issue  of,  arises 964 

trial  by  jury  of  specific  questions  of 970,  971 

questions  of,  reviewed  on  appeal  to  court  of  appeals 1388 

Tajljb^  Cbbtificate— 

penalty  for  physician  in  Kin^  coanty  giving  false  certificate  to  enable 

juror  to  evade  duty 11(J1 

id.,  in  New  York  county 1120 

Vmdkbal  Pbocbss — 

sheriff  to  receive  prisoner  committed  under 189 

Fkbs;  Gbnbbal  Pbovisions  Relative  to 3280-8295 

judgment;  when  not  to  demand 61 

party  prosecuting  as  ix>or  person  net  liable  for 461 

takins  fees  not  prescribed  oy  law,  prohibited 8280 

id. ;  fbr  services  not  rendered,  except,  etc 3281 

penalty  for  extortion 8282 

clerk  of  coart  of  appeals  to  account  for  and  pay  over  fees 828S 

id.;  clerks  of  superior  city  courts  in  New  York  and  Brooklyn 8284 

id. ;  certain  coanty  clerks  and  registers 3285 

general  provision  as  to  fees,  etc. ,  to  be  acccunted  for 8286 

fees  of  certain  officers  to  be  taxed  upon  demand 8287 

parties,  attorneys,  etc.,  when  Hot  allowed  fees 3388 

no  fee  for  administering  certain  official  oaths 3289 

certain  searches  to  be  grat'iiioas 3200 

officer,  etc.,  may  charge  fee  paid  for  oath,  postage,  etc 8291 

id. ;  his  fees,  etc.,  to  ba  paid  D3f ore  required  to  transmit  paper 8'?9.* 

provision  where  printers  in  county  rafuse  to  publish 829S 

affidavit  of  refusal  to  publish,  etc 3294 

comptroller  to  audit  certain  charges 3296 

Fbss  :  Sums  Allowed  as 3298-3333 

arbitrators*  fees , 2371 

foreclosure  by  advertisement;  fees  in 2402 

feea  in  surrogat'^s*  courts •'/.35-2567 

referee*sfee8  generally 8293 

id. ;  upon  sales  of  real  property 3297 

fees  for  oaths  and  acknowledgements S29S 

surveyors*  and  cammissionerd^  fees,  in  action  for  partition  or  dower,  etc . . .  8299 

fees  of  the  clerk  of  the  court  of  appeals SSOO 

clerk's  fees  in  civil  actions  gcneially 8^1 

the  last  section  qualified , £303 

clerk*A  foes  upon  naturalization 33  ;3 

fees  of  coanty  clerks  eenerally Z'^Ol 

certain  provisiong  not  affected  by  the  last  section 3303 

fees  of  roister  and  other  clerks 3803 

sheriff's  ^es 8^07 

the  last  section  qualified 3  J08 

id.;  how  collected P^09 

coroner's  fees 8310 

stenographer's  feesfor  copies  of  notes 8^11 

compensation  of  constables  attending  conrto 8312 

fees  of  trial  jurors £3'3 

supervisors  may  make  allowance  to  grand  and  trial  jurors 8374 

id.;  extra  pay  upon  protracted  trials 8316 

Jurors^  fees  In  special  proceedings , , 3819 
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Fsss ;  Sums  Allowed  A.B^'-conUnued.  fcfnuwi 

fees  of  printers ■ .^  ttl? 

witnesses^  fees  eeneraUy SnS 

id.;  ondepositioiitobe  used  in  another  state. ttlt 

receiver's  commissions 8880 

fees  of  county  treasurer  and  chamberlain  of  N.T 81^ 

fees  of  a  justice  of  the  peace, 
constable's  fees. 


id.;  affidavit  upon  claim  for  travel  fees, 
justices'  court,  fees  upon  a  commission. 


id.;  juror's  fees 

id. ;  witnesses'  fees 8ttf 

id.:  fees  to  be  paid  before  services  rendered JOSR 

i  J.;  by  whom  fees  to  be  paid 8SS 

certain  special  provisions  excepted  from  this  title 3380 

provisions  as  to  chanf^e  in  fees 8881 

this  title  applies  to  civil  cases  only 3832 

See  also  Commissions. 

Fbignbd  Issitbs — 

abolished 888 

Fblony— 

attorney  convicted  of,  may  be  stricken  from  rolL 87 

copy  of  charges  to  be  served 68 

Fictitious  Namb— 

when  defendant  may  be  desi^ated  by 451 

Final  AcooiTntino  in  IeJubbogatbs'  Coubts 272&-87aD 

Final  Judomknt— 

defined MOO 

dismissing  complaint;  when  does  not  prevent  new  action 1200 

what  reviewed  on  appeal  from 1816 

appeal  from  to  court  of  appeals  after  affirmance  of  interlocutory  judgment 

or  denial  of  new  trial 1886 

in  what  cases  appeal  from  to  general  term  authorized 1MB 

appeal  to  genertu  term  from,  after  affirmance  of  int^locutory  judgment 

or  den&l  of  new  trial liBO 

See  also  Judgmsnt. 

Final  Oiudbr — 

in  surrogate's  court  defined 2550 

Findings— 

refusal  of  court  or  referee  to  find  may  be  excepted  t^o 90S 

requests  for,  on  trial  by  court  or  referee ! 1QB8 

upon  trials  in  surrogates'  courts 8S45 

Fin:3  ;  Action  to  ICbcovbr    1961-1988 

FlKB  ;  PnOCBBDINGS  TO  COLLBCT 2288-2801 

clerk  to  make  schedule  of  fines  imposed 2298 

warrant  to  be  issued  by  him 2201 

ii. ;  when  delinquent  resides  in  another  county. 

fxecntion  of  warrant 

return  thereof 

proceedings  if  fine  not  collected 

who  to  be  included  in  schedule 

liability  of  sherifE 8800 

application  of  this  title 2801 

FiKB3  AND  Penalties — 

remission  of  in  county  courts 850-8B8 

imposed  by  justice  of  peace ;  how  remitted 858 

Fines  of  Dblinqubnt  Jurors-— 

in  New  York  county,  power  of  judge  to  remit • 1100 

"                    proceed  ines  to  remit  or  enforce 1118 

**•                   uncollected  may  be  docketed  and  enforced  as  judg- 
ments    1117 

"                    commissioner  to  receive  ;  his  account Ul8 

"                   corporation  to  prosecute  for 1119 

in  special  proceedings 1197»1199 

Finks  of  Delinquent  Jurors— 

in  Kings  county;  court  of  record  may  impose , . .  11S8 

enforcement  and  remission  of 1154 

'*                   commissioner  to  collect  and  make  return IISS 

"                  or  docketed  and  enforced  as  judgments 1166 

^  special  prcoeedings...,,,,.,, ...........  .....,..,,..,.,, ,....1107-4181 
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saonoNs 

design  Atlon  of  anoiher  jail  in  case  of 135 

remoYal  of  prisonen  during 143 

Fouo — 

defined 3843 

VimooLE  Entrt  and  BsTAnnEB— 

forbidden 2883 

iaraefl  in 8«jri 

treble  damages  recoyerable : ltj6U 

FoBKCLOSUBB  oj"  Chattsl  Liem 1787-1 74 1 

VoaMCLOBjmm  or  Mobtgaoi  bt  Action 1635-16^ 

final  judgment ;  contents 16^6 

defendants ;  who  may  be  made 16*^ 

other  actions  for  mortgage  debt,  when  prohibited Id'X 

c<miplaint  to  state  whether  such  action  oroaght 10:19 

if  judgment  rendered  therein,  execution  to  m  returned lOdO 

lis  pendens ;  when  to  be  filed 16^ 

effect  of  conveyance  upon  sale 16:!2 

sorplas  ;  disposition  or ICftJ 

dismissal  of  complaint  on  payment  of  sum  due 1084 

payment  after  judgment ;  when  proceedings  to  be  stayed l(iS& 

when  part  only  of  the  ivoperty  to  be  sold 16*16 

when  whole  property  to  be  sold 1637 

taxes,  assessments,  etc.,  to  be  paid  out  of  proceeds  of  sale 1676 

judgment  in  to  be  enteied  in  county  where  land  situated 1677 

FoBXCLOSUKB  OT  MoRTOAOi  BT  Advbbtisbmbmt 2387-S409 

when  mortgage  may  be  foreclosed 2887 

notice  of  sale ;  howgiven  2888 

id. ;  how  served 2?J89 

dnty  of  county  clerk 23J)0 

contents  of  notice  of  sale 2391 

sale :  how  postponed 2392 

Id. ;  how  conducted 2398 

mortg^ee,  etc.,  may  purchase 2S94 

effect  of  sale 239.) 

affidavit  of  sale,  and  of  posting ,  serving,  etc. ,  notices 2896 

when  one  affidavit  suffices ;  printed  notice  to  be  annexed 2397 

affidavits  may  be  filed  and  recorded 239^ 

note  upon  record  of  mortgage 2499 

deed  not  necessary 2^00 

costs  allowed 2401 

expenses  allowed , 2408 

taxation  thereof 2 103 

sorplns  money  to  be  paid  into  supreme  court 2401 

claimant  of  surplus  money  to  file  petition 2105 

spidication  for  surplus  money 2403 

oraer  for  distribunon 2 107 

limitation  of  last  four  sections 2408 

application  of  this  title  to  mor^^ages  to  the  state 2  i09 

FOBXION  COBPORATIOK— 

defined 8843 

Bommons  ;  how  to  be  served  upon 432 

books  of ;  when  evidence 929 

when  may  sue 1779 

when  may  be  sued 1780 

See  also  Cobporation. 

FOBBlGir  COVBT— 

records  of,  when  evidence , 952-954 

FOBBIGN  DOCUXBNT— 

when  can  be  read  in  evidence 956 

FOBBIGM  JlDGMXNT^ 

does  not  affect  right  to  arrest 552 

See  also  BvmxNcx. 
FoBBioir  JUBT 1068, 1071 

FOBBIOK  LanGITAOB — 

when  Interrogatories  for  commissions  to  take  testimony  may  be  in 912 

Fobbion  Patbnt— 

when  enaence •.,...-  956 


xxxviii  INDEX. 

FoBxiQV  Static^                                                                                            ssctiorb 
statutes  of  how  proved MS 

FoREieN  Wills  ;  Ancillabt  Lbttbbs 280i-S705 

See  also  Eyidxncs. 

Forfeiture — 

action  by  private  person  for  penalty  or  forfeiture 189B-189B 

"      to  recover 1961-1968 

roB7EiTBD  Rbcoonizaitos  ;   ACTION  Ufon 1961-1908 

Forms — 

Bummons 418 

notice  in  service  by  publication 412 

affidavit  of  verification SS9 

oath m 

affirmation 817 

certificate  of  executing  commission 90 

confession  of  judgment 1274 

writ  of  habeas  corpus  to  inquire  into  detention fSOBl 

writ  of  certiorari  "  " 809 

debtor's  affidavit  on  application  to  discharge  insolvent  from  bis  debts..    216S 

imprisoned  insolvent  debtor  to  be  discharged  from  impiisonment 2188-2199 

prisoner's  affidavit  on  application  of  imprisoned  judgment  debtor  to  be 

discharged 2901 

affidavit  on  amplication  to  discharge  imprisoned  judgment  debtor 230i 

oath  of  juror  in  justices^  courts 8998 

oath  of  witness  "  9000 

oath  of  constable  to  keep  junr  in  justices'  courts 3006 

Franchise  ;  Action  against  Usurper 1918-1956 

i'RAUD— 

when  witness  not  excused  from  testifying  as  to 8S7 

Frivolous  Pi-eadinqs— 

how  disposed  of 587 

notice  or  motion  to  strike  out  in  ci^  court ;  time  to  be  given  on 3161 

Funeral  Expenses  ;  Sale  of  Decedent'^  Real  Property  por ^  .2749-8801 

General  Term— 

See  appellate  Division  of  SupRsaiB  Coubt. 

General  Verdict— 

defined 1186 

Grand  Juf.ors — 

effect  of  the  code  upod 83B1 

Grantee— 

may  maintain  ejectment 1501 

Grantor— 

when  may  maintain  action  for  waste 16S8 

Guardian  ad  Litem— 

for  infant  plaintiffs  and  defendants 468-fl7 

in  partition 1585, 1556 

not  allowed  to  purchase  at  sale  afEecting  ward's  realty,  except,  etc 1680 

when  to  file  bond  in  action  by  legatee  for  distributive  share 1830 

liable  for  costs  asrainst  infant  plaintiff *^*'" 

See  also  Special  Guardian  in  Surrogates'  Courts. 
*  Guardian  ad  Litem  in  Justices'  Courts 2S87, 

Guardian.  General— 

action  against  for  waste 1^ 

holding  over  in  possession  of  real  estate ;  action  against 16GI 

Guardian,  General,  Surrogate's  Authority  Over— 

appointment^  removal  and  resignation  of  general  guardian 2821-2811 

oath  before  iEsuancc  of  letters 8594 

deposit  of  securities  to  reduce  penalty  of  bond ^95 

liability  for  money  or  other  property  received "^ 

power  of  court  to  appoint  guardians 

petition  for  appointment,  by  infant  over  fourteen. 

contents  of  petition  ;  citation 

id. ;  where  petitioner  is  a  married  woman. . . . .  -  .„ . 
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CNjABbtAK,  ^KNlBRAL,  SUBBOGATB^B  AUTHORZTT  OYKR—COnHnti£d.  BBCTTONS 

appointment  of  goardian 28% 

gnaidian  to  be  nominated  by  infant 2SiiG 

appointment  of  temporary  guardian  for  infant  nnder  f oniteen 28*^7 

term  of  office  of  temporary  guardian S828 

inquiry  as  to  value  of  property 8829 

qnaliflcation  of  gaardiim  of  property 2880 

kL  ;  of  {[oardian  of  person 2881 

when  letters  may  be  revoked  for  misconduct,  etc 2882 

citation  ;  hearing ;  decree ,■ 2888 

Bospension  of  guardian ;  effect  thereof 2884 

application  by  guardian  for  revocation  of  letters 2885 

proceedings  thereupon 2888 

•wtad  or  new  guardian  may  rei^nire  accounting 2837 

application  for  ancillary  letters  to  foreign  guardian 28^8 

proceedings  thereupon 2839 

effect  of  such  letters 2840 

application  of  the  last  section  to  former  guardians 2841 

superviHan  and  amtrol  of  general  guardian  ;  settlement  of  his  accounts... 

^  »  y  >  2842-2«)0 

guardian  to  file  annual  inventory  and  account 2842 

affidavit  to  be  annexed  thereto 2848 

annual  examination  of  guardian^s  accounts 2844 

proceedings,  when  account  defective,  etc 2845 

surrogate  may  direct  as  to  infant's  maintenance 2748, 2846 

when  judicial  settlement  of  guardian^s  account  compelled 2847 

accounting  by  successor  of  deceased  guardian 2606 

id. ;  as  to  guardian  of  person 2848 

when  guaraian  may  compel  judicial  settlement 2849 

citation ;  proceedings  thereupon 2850 

guardians  appointed  by  will  or  deed 2851-2860 

will  or  deed  containing  appointment  to  be  proved,  etc.,  and  recorded 2851 

testamentary  guardian ;  qualification,  letters,  etc 285d 

when  security  required  from  guardian  appointed  by  will  or  deed 2853 

what  security  to  be  given 2854 

inventory  and  intermediate  account  may  be  required 2855 

when  surrogate  may  compel  judicial  settlement  of  account. 2856 

effect  of  decree 2857 

removal  of  guardian  appointed  by  will  or  deed 2858 

resignation  of  such  a  guardian 2859 

appointment  of  successor 2880 

QuARDiAN,  Special  ;  in  Surrogate's  Court^ 

when  to  be  appointed 2680 

notice  of  proceedings  to  appoint 2531 

clerk  in  surrogate's  court  not  to  act  as 2511 

Habeas  Corpus  anb  Cbrt^rabi  to  Inquire  into  Detention 2015-2066 

who  entitled  to  prosecute  the  writs 2015 

when  neither  writ  shall  be  allowed 2016 

application :  how  and  to  whom  made 2017 

application  in  another  county  ;  proof  required 2018 

contents  of  petition 2019 

when  writ  must  be  granted ;  penalty  for  refusing 2020 

form  of  writ  of  habeascorpus 2021 

form  of  writ  of  certiorari 2022 

when  writ  returnable  before  another  judge 2023 

when  writ  sufficient .*. 2024 

when  writ  to  isFue  without  application 2025 

return ;  its  contents 20£6 

habeas  corpus ;  body  of  prisoner  to  be  produced,  unless,  etc 2027 

proceedings  on  disobedience  of  writ 2028 

id.;  precept  to  bring  up  prisoner 2039 

id. ;  power  of  county  may  be  called 2030 

proceedings  on  return  of  habeas  corpus 2031 

when  prisoner  to  be  remanded 2082 

when  to  be  ^scharged  in  civil  cases 2038 

the  last  section  qualified 2084 

proceedings  on  irregular  commitment 20Sg 

Id.;  when  prisoner  may  be  committed  to  another  officer 2067 

eustody  of  prisoner  pending  the  proceedings ,,,,,,,.,,...,,,,,,....  2086 


H ABIAfl  OoBPus  Aia>  CraMMUBi  TO  Ihodibb  dito  "DtfrmnvwiK—^onHnued.  sbcttohA 

nodoe  to  penon  Inteiegted  in  detenuon 9088 

prifloaer  nmy  coatrorert  return  ;  proofB  thereof 9099 

IfToceedlngsapon  steknefis,  etc.  of  prisoner 2040 

when  oertiorari  to  issae  on  appucation  for  habeas  corpus S041 

proceedingi»  upon  Its  retnm 204S 

ui  ;  when  dischargb  to  be  granted ;  when  proceedings  to  cease 2048 

when  certiorari  does  not  prevent  habeas  corpus  2044 

bail  on  certiorari ;  when  and  how  ordered 2045 

id  ;  by  whom  and  how  taken 2046 

discharseof  prisoner  bailed 9047 

order  snbstitnted  for  writ  of  discharse ;  service  and  effect  thereof 2048 

enforcing^  order  for  discharge ;  pcDalty,  etc 9049 

when  prisoner  discharged  not  to  be  re-imprisoned  ;  wlten  he  may  be 20SO 

penalty  for  violating  the  last  section 9061 

id. ;  f 3r concealing  ivisoner,  etc.,  toavoid  writ 2012 

id.;  focaidins, etc S058 

warranttobiuignp  prisoner  about  being  removed 2054 

when  offender  to  be  arrested S055 

execution  of  warrant ;  proceedings  to  relieve  prisoner 8030 

id.;  proceedings  to  punish  offender 9067 

when  appeal  may  be  laken  in  cases  under  this  article 2056 

id.;  by  people 9050 

J>risoner  who  I4;>peal8  may  l>e  admitted  to  bail 9000 

d. ;  recognizance,  etc 9061 

id. ;  on  appeal  to  court  of  appeals 9062 

cufltody  of  prisoner  untU  he  eives  bail 9063 

when  recognizance  to  be  valid  for  an  adjournment,  etc 9064 

penalty  for  refnsingcopv  of  process,  etc 9065 

application  of  this  article  to  other  writs  of  habeas  corpus 9066 

\^tin  proceedinsB  to  discover  life  tenant 9307 

prisoner  in  cnstodr  for  contempt 9278 

»ee  also  St  atb  Writs  Gbksb  ally  . 

Habsas  Corpus  Ain>  Cbrtiorabi  to  Revibw  Infbbior  Trtbuval— 

how  served 9000-9003 

person  served  to  obey 9004 

time  of  returning  writ 9006 

costs  on  final  order  collected  by  contempt  proceedings 9007 

H  ABB  AS  Corpus  to  Bbino  up  Pbrson  to  tbstift— 

how  Writ  served 900O-9rOB 

person  served  to  obey 9004 

time  of  returainff  writ 9006 

costs  on  finalorder  collected  by  contempt  proceedings 9007 

by  whom  writ  may  be  issued 9008 

to  testify  before  officer  or  body  not  a  court 9000 

^*            justice  of  peace,  etc ^ 8010 

writ  not  to  be  issued  to  bnng  up  prisoner  sentenced  for  death  or  felony 

except,  etc 2011 

application  for  writ ;  upon  what  papers 901S 

prisonerto  be  remanded  after  testifying 90.3 

officer  to  obey  and  make  return ;  penalty  for  refusal  or  neglect 9014 

See  also  Statb  Writs  Obnbballt. 

Habituai<  BninrKARD ;  Appoimtmbnt  of  Coiohttbb,  Powers  and  Btttibs 

2SaO-8S44 

Habitual  Druksabd;  SAigs,  Bto.,op  Real  Pbopbbtt  op 9&45-sa64 

Hbalth  Boards — 

ordinances  of,  when  evidence 941 

Hbiic —  ^._, 

execution  against  property  in  hands  of JJJJ 

when  may  maintain  action  for  partition »•»< 

♦'                       "                  waste.... 1«« 

creditor's  action  against  debtor's  next  of  kin,  legatee,  heir  or  devisee.  .1837-1^ 

Hbirship;  Pbobatbop 9664-96W 

Hbbbaptbr— 

to  what  refers , •**• 

HSBBTOFORB— 

towhatrefers «» 

Hbbkihxb  Countt— 

jail  liberties  for 145 

HlOHWAT— 

animal  straying  upon ;  action  or  special  proceeding  relative  to 8088-8116 


^ 
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Holidays—                                                                                                     tsncTioifs 
public  holidays  enumerated .' b34  j 

HoVEdTSAD— 

when  and  how  exempted  from  leyj  and  sale  under  execution : .  1937-1401 

HOVSBHOLDBB— 

certain  property  exempted  from  levy  and  sale  under  execution 1390-1  ^Pl 

Hudson,  Mayob^b  Court  of biy^-axOti 

Husband  - 

when  need  not  be  joined  in  actions  or  special  proceedings  affecting  wife. . .      460 
when  husband  and  wife  not  competent  witnesses 831 

Idiocy— 

not  embraced  in  the  words  **  lunacy  "  or  **  lunatic  " 8C48 

Idiot— 

arrest  and  dischai^ge 554 

Idiot  ;  Afpointmbkt  of  Comiiittbe,  Powers  and  Putibs 2820-3344 

Idiot  ;  8alb,  BTc.,oy  Real  Pbopbbty 2S^x9M. 

Imprisonmbwt—  % 

duration  of,  of  prisoner  convicted  under  civil  process Ill 

when  city  court  of  New  York  may  relieve  arrested  person  from 8163 

limit  of  an  arrest  in  justices^  courts 8000 

application  of  insolvent  debtor  to  be  discharged 2188-2199 

discbarge  of  imprisoned  j  idgment  debtor 2200-:I218 

Impbisonmkn  r  of  Debtor  in  Justices^  Courts,  and  Discharge  There- 
from  3032-3037 

Incoming  and  O  jtgoing  Sheriff— 

certificate  to  be  furnished  to  new  sheriff 182 

powersof  former  sheriff ;  when  to  cease 383 

jails,  process,  etc.,  to  be  delivered  to  new  sheriff 184 

lonuer  sheriff  to  execute  instrument    185 

**  to  execute  certain  process 186 

certain  orders  to  be  delivered  to  and  returned  by  new  sheriff 187 

delivery  of  prisoners,  process,  etc.,  how  enforced ]8S 

under  sheriff,  etc. ,  when  to  comply  with  the  foregoing  provisions ISi) 

Incompetent  Person— 

partition:  when  committee  may  consent  to,  and  proceedings  thereux)on  1590-1593 
See  also  Service. 

Incompetent  Person  ;  Appointment  of  Committee,  Powers  and  Duties 

23*20-2344 

Incompetent  Person;  Sale,  etc.,  of  Eeal  Property 2345-2364 

Incorporation—  '*• 

when  proof  of  must  be  made  on  trial 1776 

Increased  Costs— 

See  Additional  Allowance. 

Increased  CoisTs  in  Justices^  Courts 3070 

Increased  Damages — 

not  to  carry  increased  costs 3257 

when  defendant  entitled  to  IncreaBed  costs 3258 

increased  disbursements  not  allowed 8^9 

Increased  Disbursements— 

not  allowed 3^9 

Indefinite  Allegations — 

may  be  made  certain  by  amendment 546 

iNDEMNITOrS— 

substitution  of,  upon  levy  under  execution 1421-1428 

Index — 

of  wills  to  be  kept 2634 

Indict  M>  NT- 
punishment  for  contempt  does  not  bar 13,2287 

Infant — 

arrest  and  discharge  from 554 

oral  or  open  comiuisi<ion ;  when  not  to  issue  in  case  of  infant 895 

when  judgment  cannot  be  taken  against 1218 

when  may  brin§  action  for  partition 1634 

recovery  of  dower  against  by  default 160e 

when  guardian  ad  litem  may  be  authorized  to  purchase  at  sale  affect  ng 

ward*s  realty 1C71 

action  affecting  real  property  may  be  brought  by  or  against  in  his  own 

name : . . . .    1686 

application  on  behalf  of  to  change  name ....,...,..,  -2414 
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IvTAVT— continued.  skctiohs 

decree  respecting  Bhare  of  upon  accounting  in  sarrogate^s  court 274B 

application  to  surrogate  for  leave  to  apply  property  to  support  and  main- 
tenance, etc 274IS,  284« 

Infant;  Pboceedikos  for  Sale,  etc.,  of  Real  Psopebty i6&i5-286i 

Infant  Plaintiffs  and  Defendant^— 

right  of  infant  to  brine^  action 468 

guardian  for  infant  plaintiff  must  be  appointed 469 

application  therefor  4T0 

**        for  appointment  of  guardian  for  infant  defendant 471 

guardian,  how  appointed ;  clerk,  when  to  act 472 

id. ;  for  absent  infant  defendant 473 

guardian  not  to  receive  property  until  security  given 474 

security 475 

last,  two  sections  inapplicable  to  general  guardian 476 

liability  of  defendant's  guardian  for  costs 477 

"          plaintiff's  guardian  for  costs fB4B 

See  Guardian. 

Infohmk Re- 
action for  penalty  or  forfeiture 1898-1808 

Inheritance— 

defined  with  reference  to  chapter  on  surrogates'  courts 2514 

Injunction— 

cases  where  injunction  may  be  granted  ;  granting  and  service  of  injunction 

order ' «C»-610 

writ  of  injunction  abolish^,  and  on  er  substituted 603 

i  n  junction,  when  the  right  thereto  depends  upon  the  nature  of  the  action. . .  6C8 

id. ;  when  the  right  thereto  depends  upon  extrinsic  facts 6(>4 

restrictions  upon  injunctions  to  restrain  state  officers 605 

by  whom  injunction  granted  in  other  cases G06 

proof  necessary  to  procure  injunction C07 

at  what  time  the  order  may  be  granted 608 

when  notice  required  or  not  required;  injunction  pending  an  application. .  609 

order  must  recite  grounds;  service  or  order 610 

security , 611-ess 

on  staying  proceedings  in  an  action,  before  trial 611 

after  trial,  and  before  judgment 618 

after  judgment  618 

money  deposited  may  be  paid  over 614 

undertaJking  to  be  cancelled  thereupon 615 

security,  on  staying  proceedings  after  verdict,  in  ejectment  or  dower 616 

id. ;  damages  to  include  waste 617 

deposit  may  be  dispensed  with 618 

undertaking  and  deposit ;  when  dispensed  with tt9 

security  in  other  cases 6^0 

special  cases  excepted  621 

damages ;  how  ascertained 623 

id. :  sustained  by  » third  person 684 

action  on  the  nndertaking 6S5 

security  when  dispensed  with  in  certain  actions  on  behalf  of  people 1900 

vacating  or  modifying  injunction  order 626-680 

application  to  vacate  or  modify,  without  notice 686 

id.;  upon  notice  •. 887 

when  prior  motion  not  to  prejudice  subsequent  application 628 

new  undertaking  may  be  required 689 

verified  answer  to  have  the  effect  only  of  an  affidavit 680 

arrest  or  attachment :  when  not  to  be  granted  together 719 

counterclaim  ;  right  to  provisional  remedy  in  case  of 789 

injunction  to  prevent  wasto  during  pendency  of  action  relating  to  real 

property 1681 

injunction  to  ttay  creditors'  action  against  corporation 1806 

^*         inaction  to  dissolve  corporation 1787 

*^         inaction  to  annul  a  corporation 1808 

injunction  against  corporation  or  officer ;  when  not  to  be  granted  without 

notice,  etc 1800 

Injttbt— 

to  chattel,  no  defense  to  action  on  undertaking  in  replevin 1786 

Injurt  to  Propbbtt — 

defined 
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INBAMIT?  '  SECTIONS 

protest  of  notary  public  in  case  of  insanity 924 

evidence  of  witness  who  has  become  insane  since  former  trial 890 

IxrsoLYENT  Debtor's  Asbionee— 

action  upon  bond  of 1890 

iHBOiiVENT  Debtob  ;  PiscHABGE  FROM  Debts 2149-2187 

who  may  be  discharged 2H9 

to  what  court  application  to  be  made 2150 

contents  of  petition 2151 

consent  of  creditors  to  be  annexed , 2158 

of  executor,  administrator,  receiver,  etc 2i.  3 

id. ;  of  corporation,  etc 2154 

id.;  of  partnership 2^1.5 

effect  of  consent  where  petitioner  is  a  joint  debtor 2156 

consentof  purcba«erof  debt,  etc ^157 

consenting  creditor  most  relinquish  security 2158 

penalty  if  creditor  swears  falsely  -. uih'^ 

affidavit  of  consenting  creditor 2160 

when  non-resident  creditor  to  annex  account,  etc fcl61 

petitioner's  schedule 2162 

his  affidavit - 2163 

order  to  show  cause 2164 

how  order  published  and  served. . .  2165 

hearing 2166 

putting  cause  on  calendar 21(.7 

opposing  creditor  to  file  specifications,  and  may  demand  jury  trial 2168 

id. ;  to  ffle  proofs,  if  not  named  in  schedule 2169 

proceedings  if  jurors  do  not  agree  2170 

when  msolvent  required  to  produce  his  non-resident  wife 21 « 1 

examination  of  insolvent 21W 

when  insolvent  cannot  be  discharged 2173 

when  assignment  to  be  directed 2174 

assignment;  contents,  and  to  whom  made 2175 

id. ;  ^tinsteeSj  how  designated 2176 

effect  of  assignment 217  7 

when  discharge  to  be  granted 2178 

Sroceedings  where  trustee  refuses  to  give  certificate,  etc 2179-21^0 

i&charge,  etc.,  to  be  recorded 21»-1 

eflect  of  discharge 2l82 

id. ;  exception  as  to  foreign  contracts  or  creditors 8183 

id. ;  as  to  debts,  etc.,  to  tne  United  States  and  the  state 2184 

insolvent  to  be  released  from  imprisonment 2185 

discbai^e ;  when  void 2166 

invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest,  etc 2187 

tesoLYBNT  Debtor,  Exemption  from  Arrest  orI>isohargb  from  Imprison- 
ment   2188-2199 

who  may  be  exempted,  and  by  what  court 2188 

contents  of  petition    21»  9 

petitioner's  schedule 21C0 

his  affidavit 2191 

order  to  show  cause 2192 

hearing,  etc 2103 

order  directing  assignment;  assignment  pursuant  thereto 2194 

when  discharge  to  be  granted;  effect  thereof 2195 

discharge  to  be  recorded,  etc 2196 

Setitioner  to  be  released  from  imprisonment 2117 

ebts  not  affected,  etc 2198 

discharge,  when  void * 21  i^'J 

iHfSURANCB  Gases—     • 

j  udge  of  court  of  appeal  s  may  sit  though  a  policy  holder 46 

INBITBANOB  COMPANIES— 

services  of  summons  in  justice's  courts  upon < 2881 

JHTBREST— 

witness  not  to  be  excluded  by  reason  of 888 

judgment  to  bear 1211 

to  be  included  in  judgment 1235 

ISTER.  STBD  PB3S<N— 

defined  with  reference  to  chapter  on  surrogate's  courts 8614 

Ihteblocutory  Costs— 

non-payment  of,  when  not  a  contempt ...»  16 

tKTKRLOCUTORT  JUBGMENT— 

defined 1200 

when  notice  of  appeal  tp^specify •••••.• •...•  1801 
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Intkblooutort  Jui}Qian!fT-'eofUinued.  aacnora 

appeal  to  court  of  appeals  from  final  jadgment,  after  afllnnance^of  inter- 

locatory  Jade:ment  or  denial  of  new  trial JSH 

appeal  to  generafterm  from ',]'"*    1349 

renewed  on  appeal  from  final  judgment mc 

In  partition.. ..1646,1547 

In  action  for  dower 1807  161^ 

See  also  Judokent,  ' 

Intbbmbdiatb  Aooount— 

defined  •••••;•• ,,   ,  omj 

Imtebmediate  Aogoumtino ,, , iliirr.'.I!!'*'    Su 

Intbbmbdiatb  Obdbb— 

reviewed  on  appeal  from  final  jadgment 18M 

brought  np  for  review  on  appeal  from  enrrogate'a  conrt 8871 

Intcrplbadeb gaO 

Intbbpbbtbb— 

of  supreme  court  in  New  York  county 98 

in  Kings  county 94 

for  county  conrt,  court  of  eessions  and  surrogate's  court  of  KUigs 

county 800 

of  city  court  of  New  York 888, 386 

In  rSBBOGATOBIBS— 

settlement  of  for  commlMion 891 

to  be  annexed  to  commission. 898 

for  commission ;  when  may  be  in  a  foreign  language 913 

Iktrstatb— 

defined  with  reference  to  chapter  on  surrogates*  courts. 9514 

Intentoby — 

to  be  made  by  sheriff  on  attachment 6M 

sheriff  may  be  compelled  to  return 681 

by  executor  or  administrator;  when  may  be  contradicted 1683 

"                        "               appoiutmentof  appraisers  and  apprainl.  S711 

*'                        "               assets;  what  to  be  deemed. 37U 

"                        "               exemption  for  widow  and  children 2713 

••                        "               contents  of  inventory 9714 

"                         •*               retumof              ••           971* 

"                        "               inventory;  bow  compelled.. .,,...... 2716 

iBBBGUIiABITIBS. . ' » 7»-7W 

See  Mistakes. 
Ibbelbtant  Matteb— 

may  be  stricken  out  of  pleadings 6f5 

ISSUBS— 

feigned  issues  abolished 89 

order  for  trial  of  issues  by  jurj 

Issues  Obnbrallt — 
See  Tbial. 

Issues  IN  Justices*  CouBTS  ..  ..• • 2834, 

Issues  in  SuRBoeATBs*  Coubtb 

Jails—  _^ 

in  New  York  city 189 

in  other  counties 181 

either  of  several  jails  may  be  used 381 

civil  and  criminal  prisoners  to  be  kept  separate 198 

males  and  females  to  be  kept  separate 184 

penalties. 185 

Jail  physician • 18* 

removal  of  sick  prisoners 187 

sale  of  liquor  in f 12S-180 

service  of  papers  on  prisoner 181 

access  for  that  purpose •' 188 

prisoners  under  U.  S.  process 188 

sheriff  answerable  forcustody 13* 

when  jail  becomes  unfit,  etc.,  another  to  be  designated 186 

designation^  how  annulled 186 

copy  of  designation  to  be  served  on  the  sheriff,  etc 187 

inisoners  already  upon  jail  libertiei* 18B 

ail  liberties  to  prisoner,  who  becomes  entitled  thereto,  before  removal. ...  188 

d. ;  to  prisoners  removed M8 

wh«i  designation  to  be  revoked,  etc ... ; Ml 

copy  of  revocation  to  be  served  on  sheriff ;  sherUTs  duty  thereon 148 

removal  of  prisoners  in  case  of  fire 118 

what  officer  to  act  in  case  of  absence,  etc ««.«*««.,««tt •••#««••• HI 

6ee  also  Inoomino  and  Outooino  SflBBmr. 
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to  prisoner  who  becomes  entitled  thereto  before  removal  from  temporary 

jaU 189 

to  prisoner  removed 1 40 

iail  liberties  in  certain  counties 146 

id. ;  in  other  coanties 146 

id. ;  how  laid  ont 147 

copy  to  be  kupt  posted  in  jail   148 

who  admitted  to  liberties 149 

undertaking  to  be  executed  by  prisoner ;  ita  contents 1.50 

for  whom  undertaking  to  be  held 151 

prisoner  to  be  committed  when  sureties  insufScient 1 .5*2 

surrender  of  prisoner  by  his  sureties 158 

how  surrender  made 154 

what  deemed  and  what  not  deemed  an  escape 155 

when  court  may  order  prisoner  out  of  sheriff's  custody 153 

prisoners  committed  for  contempt •  157 

sheriff's  liabiiity  for  escape lf.8 

penalty  for  connivance  at  escape  by  a  sheriff,  etc 1^9 

actions  upon  assignments  of  bonds  for  jail  liberties 100-171 

See  also  Cobonek,  iNcoaiiMa  and  Outooing  Shbbii'f. 

JBF7ER80N  COUNTT — 

jail  liberties  for 145 

JOINDBB— 

of  cause  of  action  in  complaint 484 

*^                in  actions  on  behalf  of  the  people 1988 

JonrDSB  or  Action— 

affecting  real  property 1C87 

personal  and  representative  causes  against  executor  or  administrator 1815 

Joinder  op  Actions  in  Jubtices'  Courts  2937 

Joint  Debtors  ;   Actions  and  Rights  or  Action  Against  and  Between 

193^1947 

judgment  against  defendants  jointly  indebted,  when  all  are  not  served 1032 

effect  of  such  judgment 1933 

execution  :  indorsement  thereupon 1984 

how  collected 198.'> 

judgment,  how  docketed  ;  eflfect  of  docketing 1936 

acuon  to  charge  defendants  not  personally  summoned,  etc 1937 

complaint  in  such  action 1938 

answer 198) 

provisional  remedies 11>40 

judgment 1941 

joint  debtors  may  compound  separately .    Mode  and  effect 194-^ 

fiatisfying  judgment 1948 

rights  of  the  debtors  not  released 1944 

action  against  persons  engaged  in  transportation 1945 

when  pawner  not  sued  remains  liable 19 16 

continuance  of  partnership  business  during  action  for  accounting,  etc. . . .  1947 

judgments  against  in  justices'  courts 80*0 

'*        doclteting  transcripts  of 8021, 8022 

Joint  Tenants— 

action  by  to  recover  just  proportion  of  estate  against  co-tenant 1866 

Judge — 

defined 8848 

not  to  sit  where  he  is  a  party,  etc.,  or  has  not  heard  argument 44 

not  to  be  interested  in  costs •    47 

when  may  sit  in  insurance  cases  though  policy  holder 46 

disability  of  in  certain  appeals 48 

partner  not  to  practice  in  his  court 49 

partner  or  clerk  rot  to  practice  before  him;  judge  not  to  practice  in  a 

cause  which  has  bc3n  before  him ' 50 

not  to  take  fees  for  advice  in  certain  cases 51 

substitution  of  one  officer  for  another  in  special  proceeding 52 

J  proceedings  before  substituted  officer 53 

ndge  to  file  certificate  of  age,  etc 54 

when  stenographer's  mioutes  may  be  treated  as  minut^  of 1007 

when  cannot  act  as  referee 1024 

^DDOIIENT — 

ffen^al  proviHons , 1900-1211 

Refers  to  9  civil  action ,,,.,.,,....,,.,,, 8848 
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definition  of  final  and  interlocntory 1200 

when  judgment  may  be  entered UOB 

to  be  entered  at  a  term  held  by  one  judge 1908 

may  be  for  or  agpninst  any  of  the  partieB 1204 

several  judgments  ;  when  may  be  taken 1206 

married  woman  ;  judgment  for  or  f^inst 1806 

when  not  to  exceed  amount  demanded 1207 

measure  of  damages. 1208 

fin  il  judgment  dismissing  complaint;  new  action 1201 

dead  person:  judgment  against 1210 

interest;  judsment  to  bear 1211 

takinq^  mtenng  and  enforcing 1212-1M4 

defaut;  how  taken  on 1212 

*^       amount  in  such  cases  bow  determined 1213 

*'       application  to  court  for  judgment  by;  when  necessary 1214 

proodedings  on  such  application 1215 

personin;  when  entitled  to  notice 1219 

substitute  service ;  application  for  judgment  in  cases  of 1218 

**              when  attachment  to  be  shown 1217 

infant ;  when  judgment  cannot  be  taken  against 1218 

severing  action ;  when  allowed ■ 11^ 

judgment  after  trial  of  issues  of  law  and  fact  in  same  action 1221 

"       after  trial  of  issue  of  law  only 1228 

**       proceedings  on  application  under  the  last  two  sectiona ...  . , 1288 

**       at  general  term  in  certain  cases ,  1224 

**       upon  motion  for  new  trial 1237 

"       after  trial  by  jury  of  specific  questions 1285 

"       after  reference  of  specific  questions  of  fact 1286 

**       upon  trial  by  court  or  referee  of  whole  issue  of  fact 1288 

*^       in  matrimonial  cases,  to  be  by  court  only 1282 

**       final  judgment  upon  interlocutory  j udgment 1280 

**       how  settled  and  entered 12S1 

**       interlocutory  judgment  or  reference;  how  reviewed 1288 

**       special  vercuct;  motion  for,  upon 1288 

**       upon  verdict  subject  to  opinion  of  court 1284 

interest  to  be  included  in  judgment 1285 

judgment-book;  clerk  to  keep  entries  therein 1288 

judgment-roll;  requisites 1287 

"           by  whom  prepared 1828 

**           time  of  filing  to  be  noted 1288 

execution;  when  judgment  enforceable  by 1240 

contempt ;  when  disobedience  to  judgment  constitutes 1241 

real  property;  how  sold;  conveyance 1842 

"                    "         security  upon  sale  by  referee 1248 

leal  property;  how  sold;  conveyance  of  particular  interest  to  state  puty^s 

name £U4 

docketing  Judgments,  and  effect  thereof  as  liens  upon  real  property^  9U&- 
j^ervding  and  discharging  the  liens  :  satisfaction  and  assignment  of 

judaments 1245-12«2 

docket  books  to  be  kept  by  certain  clerks 12tf 

**     clerk ;  how  to  docket  judgments 1246 

**     transcripts  ;  filing  and  docketing  judgments  thereon 1247 

**     penaltyfor  clerk's  neglect 1218 

»'     to  be  public 1219 

lien  on  real  property ;  when  judgment  a 1230 

'  *                    bound  for  ten  years  by  judgment  docketed 1851 

**                   real  property  may  be  levied  upon  after  ten  years  —  1852 

**                    land  held  under  contract  not  bound  by  judgment. . . .  USi 

**                    preferences  of  mortgages  for  purchase  money 1864 


"  certain  time  not  included  in  the  ten  years 

**  court  may  order  lien  sui^pended  upon  appeal 1808 

**  from  what  time  order  suspends  lien 1287 

"  how  lien  s  n  spended  in  any  other  county 1888 

"  when  and  how  lien  restored 1859 

discharging  judgment ;  how  docket  canceled 1889 

discharging  judgment ;  satisfaction-piece  to  be  given  on  payment  of  judg- 
ment   , 120 

discharging  judgment  {  fM^eif^or  to  aclrnVwiedgVAssiguia^t  of  jadgmeat.  1208 


^ 
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jTJDQMKsr— continued.  sbotionb 

dlBcharging  jadgment ;  assignee  of  judgment  may  file  notice  of  aseigrnment.  I2t>8 

*^                    clerR  to  note  and  file  assignment  of  judgment 1270 

*'                     entry  in  docket,  upon  return  of  execution  satisfied.  12(34 
discharging  judgment ;  entry  in  docket,  where  execution  returned  unsat- 
isfied   1266 

discharging  judgment ;  clerk  to  enter  satisfaction  on  receipt  of  satisfied 

execution 1266 

discharging  judgment ;  docket ;  wben  to  he  discharged  and  canceled 12<}7 

*°                    hankrupt ;  discharge  of  judgment  against 12. 8 

**                     power  of  courts  respecting  m>cket 3269 

to  what  judgments  and  executions  article  applicame li!7'i 

See  also  OoMrassioN  or.  Judombnt. 

judgment ;  when  may  be  taken  without  application  to  the  court 420 

See  also  Dbfault  ;  Judgmbnt  bt  Dbfault. 

demand  of,  in  complaint 481 

affirmative  ;  when  defendant  to  demand £09 

upon  failure  to  reply 615 

See  also  DBFAUiiT^  Jubgmbnt  bt  Dbfault. 

how  pleaded 632 

limited  to  attached  property  in  case  of  suhstituted  service 707 

defects  cured  by 721 

within  what  time  party  may  be  relieved  against 721 

and  transcript  of  jostice  of  peace ;  how  proved 948-061 

of  foreign  court,  when  evidence 962-954 

final  lu^nnent  not  stayed  by  motion  for  new  trial 1005 

uncollected  jury  fine  may  be  docked  and  enforced  as  a  judgment  in  Kew 

York  county 1117 

unpaid  delinquent  juror^s  fines  in  Eing^s  county  docketed  as 1156 

what  judgment  may  be  rendered  on  appeal 1817-1828 

mode  of  enforcing  affirmed  or  modified  judgments 131^1320 

assignment  of  judgment 1912 

action  upon  judgment ;  when  maintainable 1918 

JUDOIIEKTS  IN  PABTIOULAB  CASBS— 

ejectment ;  effect  of  in 1524, 1629 

partition 1567 

**       in  case  of  infants 1581 

'*       to  be  recorded 1595 

dower. 1618, 1621 

foreclosure  of  mortgage  by  action 1626 

determination  of  claim  to  real  property 1644-1646 

waste 1656,16C.6 

nuisance 1662 

awarding  possession  of  real  property 1675 

"  "  •*  *'       penalty  for  disobedience 1675 

alfecting  real  property  to  be  entered  In  county  where  situated 1677 

replevin  in  court  of  record 1780 

chattel  lien ;  foreclosure  of 1789 

annuUIng  marriage ;  effect  of 1754 

divorce 1759, 1760 

**     may  award  costs 1769 

"     to  provide  for  custody  of  children 1771, 1772 

"  **  alimony,etc 1«71,1772 

»'     payment  of  alimony  enforceable  by  contempt  proceedings 1788 

separation 1786 

**        revocation  on  application  of  parties 17C7 

"         may  award  costs ;769 

•'         to  provide  for  custody  of  children 1771 ,  1772 

"        alimony,  etc 1771, 1772 

**         payment  of  alimony  enforceable  by  contempt  proceedings 1778 

dissolving  corporation 1798 

enforcing  liability  of  stockholders 1793 

annaling  corporation  180J 

"  »'        filing  and  publishing 1808 

executor  or  administrator;    judgment  against  to  be  in  representative 

capacity 1814 

executor  or  admiuistrator ;  judgment  against  when  does  not  bind  dece- 

dent^s  real  estate 1828 

Joint  debtors ,,, IW^IW? 
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JUDGMSNTS  IN  PABTIOXTLAB  CABTtS—COfUintted.  BIBOnOHS 

will ;  judgment  establishing,  in  action  brought  therefor. 186^1864 

creditor'o  action 1871 

See  also  I?oreign  Judgment  ;  Vacating  Judgment. 

Judgment  in  Citt  Coubt  op  New  York— 

time  for  filing  8173 

when  to  state  conclusions  of  fact  and  law  separatelj 3133 

Judgments  in  Distbict  Courts  op  New  York  City 9S^0-9SSSi 

Judgments  in  Justices'  Courts 90lO-8(^S 

offer  to  compromise 98M 

in  case  of  substituted  seryice  in  attachment f!318 

"                     *'               replevin 8932 

within  what  time  mu^t  be  rendered ' 8SH5 

transfer  of  action  wien  justices'  term  expires,  etc 8130 

action  upon  justices'  judgment 3154 

proof  of 8155 

Judgment  by  Depault  in  Justices'  Courts 2891-tMB 

where  order  of  arrest  has  been  granted  and  plaintiff  to  prove  certain 

extrinsic  facts 2908 

in  city  of  Brooklyn 3128 

Judgment  Creditor— 

defined  88<8 

action  by  to  sequestrate  property  of  corporation ...» 1784 

Judgment  Creditor's  Action— 

defined 8813 

when  maintainable : 1871 

to  what  county  execution  must  have  issued 1878 

what  property  may  be  reached ltJ73 

interest  of  judgment  debtor  in  land  contract  may  be  reached 1874 

id.;  how  applied 1875 

injunction  may  be  issued 1876 

receiver  may  be  appointed 1877 

how  discovery  may  be  compelled 1818 

application  or  this  article ;  what  property  cannot  be  reached 1879 

Judgment  Debtor  ;  DiscHARG"a  prom  Imprisonment 2a00-2-iir 

who  may  be  dischargreJ 2-iOO 

to  what  court  appiication  to  be  made 2801 

when  pe.ition  may  be  presented SJ908 

contents  of  petitir    .  schedule. 2S08 

affidavit  of  petitioner 2204 

Dotitje  to  creditors  2205 

Id. ;  when  se  vice  cannot  be  made 2206 

id.;  when  State  a  creditor 2807 

proceedings  on  presentation  of  i)etition 2M 

adjournment.... 2809 

pioceedings  on  adjourned  day 2210 

assignment ;  effect  tuereof ." 2211 

discharge  ;  wh.-n  to  be  granted 2212 

petitioner's  property  still  liable 25818 

when  ere  litor  may  issae  new  execution  against  person 2814 

powers  and  duties  of  trustee 2215 

creditor  may  liOiify  debtor  to  apply  for  discharge 2216 

effect  of  failure  so  to  apply 2317 

debtor  to  United  States,  etc.,  not  to  be  discharged 2218 

Jud3ment-Roll  Generally 1237-18^ 

on  confession  of  ludgment    1276 

in  roplevin  action 1717 

in  arbitrations 2379 

on  aprcal  in  justices'  coortfl 8061 

Judicial  Departments — 

division  of  state  into 219 

JuDTcrAL  Settle MBNT — 

defined 8S14 

decree  on,  what  to  contain 2561 

Judicial  OETTiirriENT — 

additional  to  executor,  etc.,  allowance  on  256S 

exempt  property  maybe  set  o^  in  decree  upon •..,.  27/4 

by  testamentary  trustee , 2807-8811 

See  Accountings  in  Surrogates'  Courts. 

Jurisdiction  • 

general  provision  as  to,  of  courts,  etc , 4 
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JtTBORS —  SBOTIOm 

Bee  Tbiai.  Jubobs. 
Jury  Gbmbbally — 

ordei  fortrialof  ifisneBby 828 

when  trial  by,  matter  of  right 968 

right  to,  how  waived 1009 

"       in  action  to  annul  corporation 1800 

"       in  summary  proceedings 2247 

See  Tbiai^  Jctbobs  ;  Trial  by  Jury. 

Jury  Trial  in  Justices'  Courts 2990-3999 

Jury  Ybart— 

in  New  York  county,  length  of  eerviee 1084 

Justices  of  the  Pbacb — 

when  not  to  eit  in  action  affecting  town 48 

fines  imposed  bjr ;  how  remitted  in  county  court 853 

may  subpcena  witness  to  attend  and  have  deposition  taken  for  use  without 

the  state 917 

docket  book  and  transcripts  ;  when  evidence 938, 989 

*'          transcripts,  how  to  be  authenticated 989 

proceedings  before ;  how  proved 940 

judgments  and  transcripts  of  how  proved 948-961 

of  adjoining  state,  transcripts  from  docket  of 947,  951 

tavern  keeper  disqualified  from  being 2866 

members  of  the  legislature  not  compelled  to  act  as 2867 

to  wait  one  hour  upon  return  of  summons 2893 

within  what  time  judgment  by  to  be  rendered 8015 

may  give  transcript  of  judgment  after  expiration  of  office 8028 

return  by  on  appeal 3053-&056 

not  to  buy  claims  for  suit 3137 

"               penaltiesfor 8138 

^*              violation  of  foregoing,  when  a  defense  to  action 8189 

docket  book;  contents 8140 

**               entiles,  how  to  be  made 8141 

"               to  be  kept  open 8141 

**               index  to 8142 

"               entries  in  docket  book,  when  evidence 8148 

"               copies  to  be  furnished  by  justice .- 8149 

to  file  papers  delivered  to  him  for  filing 8143 

upon  removal  to  deposit  books  and  papers  with  town  or  city  clerk 8144 

certificate  in  docket  book  deposited 8146 

books  Lnd  papers  of  dead  or  remove^l  justice  to  be  demanded  by  town  or 

city  clerk 3146 

Id. ;  compelling  delivery 8147 

copies  of  papers  to  be  furnished  by  justice  . .' 8149 

transfer  of  action  when  justice's  term  expires,  etc 8150 

"              "      when  justice  a  necessary  witness 8151 

**              "      proceedings  upon  trant-rer 8152 

failure  to  pay  money  collected  ;  penalty ^ 8158 

action  on  justice's  judgment 8154 

proof  of  justice's  judgment 3155 

may  empower  private  person  to  execute  n  /ndate 8156 

Justices  op  the  Peace  ;  Courts  op— 

Jurisdiction  and  general  powers 2861-2875 

justice's  jurisdiction  must  be  specially  conferred  by  law 2861 

general  civil  jurisdiction 2862 

no  jurisdiction  in  certain  cases 2863 

confession  of  judgment  2864 

actions  by  and  a^inst  officers,  etc. ;  and  by  executors,  etc 2S65 

tavern  keepers  disqualified 2866 

members  of  legislature  notcompelled  to  act 2867 

justices  to  hold  courts  ;  general  powers 2868 

jh  what  town,  etc.,  action  must  be  brought 2869 

criminal  contempts 2870 

id.;  howpunished 2871 

offender  to  be  heard 2873 

record  of  conviction , 2873 

requisites  of  commitment 2874 

fine  to  be  paid  to  overseer  or  superintendent  of  the  poor 2876 

commencement  of  action , 2876-^2885 
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JuBTioBs  OF  THB  pBACi ;  CouBTB  ov—co/itinued* 

action  ;  how  commenced *  •  •  • ^876 

contents  of  summona gj 

service  of  "        2J5 

*'       npon  a  corporation SW* 

"       apecial  provision  relating  to  railroad  corporations 2BB0 

**        express  or  insurance  companies M81 

**       last  two  sections  qualified. Ml 

second  and  third  aammons ;  eifect  thereof SSRS 

where  name  of  defendant  is  unknown 88M 

return  of  summons  ;  .^ustice  to  wait  one  hour  upon 9BB 

appearance  of  parnes 88tl6-k8Bi 

iu  person  or  by  attorney 8881 

guardian  ad  litem  for  infant  plaintiff S8V 

"  "  defendant 8d» 

constable,  etc.,  when  not  toact  as  attorney 289 

attorney  :  how  authority  of  proved 2800 

Slaintifl  to  p  ove  his  case 9891 
efendant  may  offer  to  compromise,  proceedings  then;upon 88tt 

jatftice  to  wait  one  hour. 28yB 

arrest 8854-8904 

in  what  cases  may  be  granted 28M 

in  what  actions 2806 

upon  what  papers 2896 

order  ;  contents 28n7 

duty  of  constable  in 2096 

**  return 2899 

when  plair  tiff  notified  must  appear 2899 

defendant  t  j  be  kept  in  custody 2900 

discharge ;  motion  for 29i»l 

"  effectof 2902 

when  plaintiff  must  prove  extrinsic  facts 2S06 

l<riviiege  from  arrest 2904 

attachment  of  property 2905-^18 

in  what  actions  grantea. 2905 

what  to  be  shown  to  procure  warrant 2r06 

warrant ;  form  and  contents 2t07 

**  how  executed 2909 

nnd'^rtakiog 2906 

service  of  summons  and  warrant 29i0 

undertaking  by  defendant ;  redelivery  to  him 2»it 

third  person  ;  claim  by 8912 

"  bond  and  delivery  to.  8912 

**  action  upon  bond  of 2916 

*^  when  defendant  may  prosecute  bond  of ^14 

return  of  warrant 29^5 

motion  to  modify  or  vacate  warrant l9i6 

**  "  ••       effect  of  Vdcatins;  warrant ,    2917 

substituted  service  of  summons ;  proceedings  in  cases  of 2918 

ry)levin 2919-2986 

pleadingSy  indiidina  counterclaims  and  proceedings   upon  answer  of 

titU £t81-29H8 

when  issue  to  be  joined SSI 

pieadinCT S98^ 

complaint  8i66 

what  causes  of  action  may  be  Joined S837 

answer 896R 

demurrer 2969 

(^neral  rules  of  pleadine 2949 

account,  or  instrument  for  payment  of  money 8911 

court  may  require  items  to  be  exhibited 8941 

Immaterial  variance  to  be  disregarded 8941 

anen Iment of  pleadings 8944 

counlerclaims  ^4S 

id. ;  where  executor  or  trustee  is  a  party 99il 

consequence  of  neglect  to  plead  counterclaim tHt 

the  last  section  qualified SMB 

judgment  upon  counterclaim |9lf 

judgment  wnen  accounts  exceed  four  hundred  dollars 
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tutrntms  or  thb  Piaok  ;  Coubtb  or—aontinued.  siotions 

answer  of  title ...  «. ».. 2d61 

undertaking  thereupon I2B58 

in  what  coort  new  action  to  be  brought 2968 

when  action  before  justice  to  be  diEuoontinaed 2954 

effect  of  failure  to  give  undertaking S966 

when  title  conies  in  ^aestion  on  plaintiii'e  own  showing 8956 

pleadings  in  new  action.    Undertaking  before  justice,  wben  applicable  —  S957 

answer  of  title  as  to  one  of  several  causes  of  action 2958 

atijaumments 8969-2968 

by  justice 2959 

on  application  of  plaintiff 2960 

"            ofdefendant 2S61 

id. :  undertaking  thereupon 2962 

undertaking  to  procure  discharge  of  defendant  from  custody 2968 

when  defendant  to  be  discharged 2964 

subsequent  adjournments 2965 

justice  may  impose  conditions  upon  adjournment 2966 

adjournment  when  warrant  to  attach  absent  witne^^s  is  issued 2967 

*'           not  to  exceed  ninety  days 2968 

gtOfpcen  a 2969-2979 

when  justice  may  issue 29  9 

subpcena ;  how  served 2970 

warrant  of  attachment  against  defaulting  witness 2971 

id. ;  how  executed  j  fees  thereupon 2972 

id.;  when  witness  is  in  adjoining  county 2973 

fine  for  recusing  to  attend  or  to  testify 2974 

id.;  how  imposed 29:5 

minute  of  conviction 2976 

execution  thereupon       2977 

money  collected ;  how  applied 2978 

defaulting  witness  liable  for  damages 2979 

commission  to  take  testimony 2980-2987 

to  examine  witness  upon  interrogatories v 2980 

id.;  orally 2981 

when  and  how  granted 2982 

a  .jonmment -.  2988 

execution  and  return  of  commiseion £984 

receipt  thereof  by  justice 2985 

when  deposition  evidence i986 

powers  of  commissioners 2987 

tHal  and  Us  incidents 2988-3009 

effect  of  failure  of  defendant  to  a;?pear 2988 

when  justice  to  try  issue  of  fact 2989 

when  jury  trial  may  be  demanded 2L90 

venire 2991 

id. :  in  action  between  two  towns,  etc 2992 

delivery,  execution,  and  return  of  venire 2993 

ballots ;  how  prepared 2994 

drawmg  jury 2995 

talesmen     2996 

new  venire 2997 

juror's  oath 2998 

jury  to  hear  proofs  2999 

witness's  oath  8000 

witness  refusing  to  be  sworn,  etc. ;  warrant  thereupon 3001 

contents  of  warrant ;  impriifonment  of  recusant  witness 3002 

adjournment  thexeupon 3003 

ex  parte  affidavit ;  whan  evidence 8004 

competency  of  witness ;  how  determined 3005 

constable  to  keep  jury;  his  oath 8006 

rendition  of  verdict ;  plaintiff  need  not  be  called 8007 

jury  when  to  be  discharged  :  new  venire 8008 

fine  to  be  imposed  on  defaulting  juror 3009 

judgment  and  docketing  the  same 8010-8023 

judgment  by  confession 3010 

id.;  mode  of  confessing  judgment 8011 

id. ;  when  void 8012 

judgment  of  non-suit 8013 


81  INDEX, 

JuBTioBS  ov  THS  Pbaci  ;  CouBTS  o¥-^caniinued,  itttialii 

judgment  npon  Terdict,  etc <*•*.* 4... 8014 

when  iudgment  to  be  rondered 3015 

remitting  part  of  verdict,  etc —  9016 

transcript  of  jiidgi  lent ;   docketing  the  same 8017 

id.;  when  execution  may  issue  against  person 8018 

Id.;  in  action  for  a  chattel 8019 

iudgment  against  joint  debtorc 80SO 

docketing  the  same ;  action  thereupon 8021 

docketing  judgment  in  another  county 809 

justice  may  eive  transcript,  after  cxpiroiion  of  his  torm 8088 

action  upon  iustico*c  juagmoat 8154 

proof  of  justice^r;  judgment 8155 

executiofis 8QS4-^MM3 

when  justice  may  issue  execution SOM 

general  requisites  of  execution 8flS5 

execution  upon  judgment  for  money ;  when  may  direct  arrest aOEBB 

renewal  of  execution _ 8087 

property  exempt  from  execution 8088 

mdorsement  of  levy ;   notice  cC  lOalc 8089 

mode  of  levy  and  sale 80S0 

return  of  execution 8081 

execution  against  the  person;  imprisonment  of  judgment  debtor 3088 

when  judgment  debtor  to  bo  tlischarged 803S 

affidavit :  discharge 8084 

penalty  lor  not  discharging 80S5 

affidavit  a  defense  to  action  for  escape 8088 

discliar;:?  not  to  effect  judgment 8087 

executiou  upon  judgment  m  rx^tion  for  r.  chattel 8088 

actioi  1  against  constable  for  not  returning  c:r'^cution 80:^9 

conotablc  not  to  act  under  execution  after  retui.:  day 8010 

action  a^dnot  constr.ble  for  money  collected SOtl 

duty  of  constable  whose  term  of  office  has  expired 8048 

cxecuti  '>n  upor.  judgment  docketed  with  county  clerk 8013 

appeals  jenerally 8014-^061 

justice's  judgment  reviewed  by  appeal J014 

who  may  appeal.    To  what  court  appeal  to  be  taken 1145 

appeal ;  when  and  hov^  taken 8046 

service  of  notice  upon  justice :  payment  of  costs  and  fee '.   \7 

service  of  notice  npon  respondent 80<S 

amendment  \^heTi  allowed 8019 

undertaking  to  otay  execution  npon  judgment 8060 

proceedings ;  Iiow  stayed. ;    1 

id. ;  when  jiLOticc  ic  dead,  etc 8058 

return 80C8 

id. ;  when  justice  hr.o  gone  out  of  office 8064 

f rjthci'  return  \  iiow  compelled 8066 

id.  ;  when  justice  io  dead,  etc 3066 

proceedings  when  error  in  fact  ia  alleged 8057 

restitution  upon  ioversrJ 80B8 

setting  oC  cootc  rjid  recovery 80j9 

certain  sums  may  bo  included  in  disburcements 8060 

judgment-roll 8W1 

appeal  where  noio  trial 's  not  had  in  aiypellato  court 9O68->'!O07 

herring  of  r.pper.l ;  lismiicsal  thereof a06j 

judginent, WA 

when  ne\7  trirl  in  justice's  court  mr-y  bo  directed 8061 

id.  ;  procecdingfj  before  justice. 2fK^ 

coots ;  \,'hen  r-A/rrded 8068 

auionnt  o^  co2t3 80^ 

appeal  for  nety  trial  in  appellate  court 80u8-8C73 

when  cippoUnuu  mr.y  dcmnnd  ne\7  trial  in  r.ppellate  court 6068 

undertahinr;  to  be  given 800 

offer  to  compromise  before  return,  costs... aiiO 

proceedingo  i]*.  r,prcllr.t2  coiir!, 8071 

offer  to  compromi::o  after  retvm 8K8 

amount  of  cost." * . . ' .  $Kt 

costs  generally ' . '  '8074-8R81 

when  prevailing' party  to  recover 8074 
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ifrnnxma  ov  the  Pbaoe  ;  Courts  ot— continued*  sbotions 

smns  allowed  as  « « .  < « • . « « 4 « .  •  • 8074 

when  neither  party  to  recover 8075 

amoant  of,  limited £376 

demnrrer ;  coeta  upon C077 

taxation 8078 

increased  costs 3079 

costs  npon  judgment  for  one  or  more  defendants 8060  • 

costs  wrongfully  collected  may  be  recovered  back. 8061 

upon  appeal  where  no  ne\7  trial  is  had  in  appellate  court 8066 

id. ;  amount  thereof 8067 

upon  appeal  where  nev/  trial  is  demanded 8070,  8073 

fees 3822,8885 

constables 8828,  8324 

in  justice's  court  on  a  commission S8S5 

Jurors : 3826 

^witnesses 8827 

fees  in  justice's  court  to  be  paid  beforehand 8828 

"  by  whom  to  be  paid 8829 

'OrAmal  straying  vpon  highway  /  a^ition  or  special  proceeding  rdaiive  to .  8082-8115 

Brooklyn  justices  ;  provisions  specially  relating  to 8116-3183 

-  miscellaneous  provisions  applicable  to  justices''  courts 8184-3156 

nnode  of  application  of  general  and  special  provisions 8134 

^Xeneral  requisites  of  mandates 8185 

^reward  to  constable  forbidden 8136 

justice  or  constable  not  to  buy  claim,  etc 8137 

penalty 8188 

yio'atlon  of  preceding  eecllons  a  defense  to  action 8139 

docKet-book  to  be  kept  by  j  istice ;  entries  therein 8140,  8141 

index  to  docket-book. 8143 

Sixers  to  be  filed 8148 
eposit  of  booksand  papers  with  town  or  city  clerk 8144 

certificate  in  docket-book  deposited S145 

town  or  CI  v  clerk  to  demand  books,  etc.,  upon  death,  etc.,  of  justice 814C 

delivery  ;  how  compelled 8147 

entries  to  bo  evidence 8148 

justice  to  furnish  copieo  of  papers 8149 

transfer  of  action  when  lustice^s  term  expires,  etc 8150 

id. ;  when  justice  is  a  witness 0151 

proceedings  upon  transfer 3152 

penalty  for  not  paying  over  money 8158 

<  tion  on  judginent  of  justice 8154 

id.  ',  proof  of  judgment,  etc 8155 

icution  of  mandate  by  private  person. 815G 

constable  to  execute  mandates  in  person 8157 

sheriff  to  act  where  execution  of  mandate  is  resisted 8158 

JusTiOBs'  CounTS  OF  Albamy  AND  Trot 8207-3314,  322^-8:  :5 

Kin— 

**  next  of  kin,''  defined  with  reference  to  chapter  on  surrogates'  courts 2514 

Klnqs  County — 

See  also  Bbooklyn. 

proceeding  commenced  before  judge  in,  may  be  continued  before  another . .       26 

none  but  attorneys  to  practice 68 

clerks  and  court  attendants  in,  when  not  to  act  as  referees,  receivers  and 

commisrioners 90 

criers ;  county  judges,  except '  i  Kings,  to  appoint SI 

interpreter   94,  860 

court  attendants 05 

jail  liberties 145 

stenographer  for  supreme  court 854 

*^  county  court  and  court  of  sessions 850 

city  court  o'  ^Tew  York,  subpcena  may  be  served 8C'j 

trial  jurors   1120-1162 

how  jury  formed  in.  if  iiiiufilcient  number  of  jurors  attend 1171, 1172 

Sublic  administrator  bow  appointed;  duties ^ 2669 
'.•o  Tbial  Jubobs  im  Kings  County. 
Lac  BBS — 

dismissal  of  action  for  failure  to  serve  summons  on    necessary  party. . . .      821 

id. ;  for  delay  and  neglect  to    proceed 82^ 

9«o  also  PelaT} 
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LAKDIiOBD—  ^ 

when  may  be  joined  as  defendant  in  ejectment Uw 

See  SUXMABT  Pboobbdings. 
Law— 

when  issne  of,  arises Ml 

Laws— 

how  proTed  generally W 

^'  of  foreign  state 9« 

Law  Schools— 

exemptions  in  favor  of  graduates  of  certain S6 

Lbasbhold  Pbopbbtt — 

when  included  in  "  real  property  " 1480 

Legacy — 

sale  of  decedent's  personal  property  for 9717 

payment  by  executor  and  administrator 379 

petition  to  compel  payment;  hearing;  decree Tlii 

decree  for  payment  on  giving  security 37V 

to  unlcnown  persons  paid  to  state  ;  how  obtainable 8747 

unclaimed  legacies  payable  to  county  treasurer 2748 

compelling  testuuentary  trustee  to  pay 28M 

Lsgatbb— 

execution  against  property  in  hands  ot 1S71 

when  may  sue  executor  or  administrator  for  distributive  share 1819 

guardian  ad  litem  in  such  action  ;  when  to  execute  bond 18^ 

creditor's  action  against  debtor's  next  of  kin,  leigatee,  heir  or  devisee..  1887-18B0 
proceedings  by  against  executor  or  administrator  to  compel  payment  of 

claim... aTl7-«719 

Lbgislaturb— 

member  of  not  compelled  to  act  as  justice  of  peace fBBtfl 

Lbgitikact  of  Childbbk— 

in  action  to  annul  marriage , 1749 

in  divorce '. 1759 

Lbttbbs  of  Administbation — 

defined  with  reference  to  chapter  on  surrogates'  courts. 8514 

requisites 8590 

how  far  evidence  of  authority 8591 

priority  among  different  letters 2598 

time  how  reckoned  upon  successive  letters 8591 

oath  of  administrator  before  issue  of  letters S5M 

contents  and  effect  of  decree  revoking 8008, 8604 

power  to  appoint  successor  upon  revocation 8605 

with  will  annexed 26411-2646 

who  entitled  to  letters  of  administration 3660 

persons  incompetent  to  receive  letters  • 3661 

application  for  letters 3662 

citation ;  prix^eedings  upon  re  turn  thereof 3663 

administrator's  bond 3664 

when  county  tr^-asurer  to  be  ex-officio  public  administrator 2668 

county   treasurer's  bond;   letters  of  administratioii  and   prooeedtnga 

thereon 3666 

county  treasurer's  authority ;  when  superseded •....    3667 

temporary  administration ...* 3iW 

revocation  of  letters 9684-*36 

See  also  Ancillaby  Lbttbbs. 

Lbttbbs  of  Guabdianship— 

requisites gJJ 

how  far  evidence  of  authority »Jj 

oa^h  of  guardian  before  issue  of  letters 8594 

contents  and  effect  of  decree  revoking. 280&, 26  4 

power  to  appoint  successor  upon  revocation iXO) 

See  also  Anciixaby  Lbttbbs. 

Letters  Patent  ;  Action  to  Vacatb 1967-IsW 

Letiers  Rogatory 913 

Lbttbbs  Tbstambntaby— 

requisites    • 85W 

how  far  evidence  of  authority K91 

prioriry  among  different  letters fSW 

time  how  reckoned  upon  successive  lotters 8?98 

oath  of  executor  before  iesue  of  letters 95W 

contents  and  effect  of  decree  revoking SOOS,  S6M 

power  to  appoint  successor  upon  revocation 8M 

persons incoupetont to  serveas  executors • 3|]3 

supplementary  letters - 301 

exeinitors  not  named  in  letters  not  to  act ',',    «mi 

liability  of  persons  unauthorized  to  act ..'.*.'.*    STI6 
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LrmBsTBSTAMSNTABT— ooniintted.  bections 

when  may  be   issued 3636 

objections  to  granting;  how   made 2636 

"  sarrogate  to  inquire  into 2687 

bond,  when  required 2638 

renunciation  by  executor 2689 

power;  selection  of  executor  under* 2640 

**      objections  to  executor  so  selected 2641 

executor  failing  to  qualify  or  renounce 2642 

wUlannexed 2648 

*'         renunciation  or  exclusion  of  persons  haTing  prior  right 2644 

"         bond  of  executor  or  administrator 2646 

rcTOcation  of  letters 2684-2693 

See  also  Akoillabt  Lvttsbs. 
L«vr— 

under  attachment ;  how  made 649 

upon  pergonal  property,  when  superseded  by  appeal 1311 

property  exempt  from  levy  and  sale  under  execution  1880-1404 

lien  of  execution  upon  personal  property  ;  levy  upon  and  sale  of  personal 

property;  rights  of  indemnitors  of  sheriff' 1405-14C9 

sale^  redemption  and  conveyance  of  real  property  ;  rights  and  lial>iliHe8  of 

persons  interested 1^0-1478 

levy  under  execution  in  justices*  courts 3(k!9 

Ljbm^— 

pleadings  in , ^85 

when  a^ual  malice  to  be  proved  in 1907, 1908 

LiBBABT  Society— 

exempted  from  certain  prorisions  relative  to  corporations 1804 

LiEK  OF  Attorney  upon  Cauhk  of  Action,  etc * 66 

Iflor  or  Judgment  on  ^bal  Property" 12?0-1260 

Lien  upon  Chattel;  forecloaore  of 17a7-1741 

Lotb-tbnant— 

proceedings  to  discover  death  of .' 2802-2819 

LmiTATioN  OF  Action— 

actions  for  recovery  of  reed  property ^ 362-375 

when  the  people  will  not  sue 362 

action  bv  grantee  from  the  state 833 

action  after  annulling  letters  patent 864 

seizin  within  twenty  years,  when  necessary,  etc 866,  8C6 

action  after  entry : 867 

possession,  when  presumed  ;  occupation  presumed  to  be  under  legal  title . .  868 

adverse  possession  under  written  instrument  or  judgment 869 

id ;  what  constitutes  it 370 

id :  under  claim  of  title  not  written 871 

id  ;  wbaii  constitutes  it 372 

id. :  relation  of  landlord  and  tenant  as  affecting 873 

right  not  affected  by  descent  cast 874 

certain  disabilities  excluded  from  time  to  commence  action 375 

actions  other  than  for  the  recovery  of  real  property 876-397 

when  satisfaction  of  jnd^ent  presumed 376 

effect  of  return  of  execution 877 

how  presumption  raised 378 

limitation  of  action  to  redeem  from  a  mortgage 879 

other  periods  of  limitation £80 

within  twenty  years 881 

within  six  years 382 

within  three  years 883 

within  two  years 884 

within  one  year 885 

when  can£e  of  action  accrues  on  a  current  account 38G 

action  for  penalty,  etc.,  by  any  person  who  will  sue £87 

actions  not  before  provided  for 388 

actions  by  the  people  ^ ub^  ct  to  the  same  limitations 889 

action  against  a  non-iesident,  upon  a  demand  barred  by  the  law  of  his 

resioence 330 

when  person  liable,  etc.,  dies  without  the  state 891 

cause  of  action  accruing  between  the  death  of  a  testator  or  intestate,  and 

the  grant  of  letters 892 

no  limitation  of  action  on  bank  notes,  etc 893 

action  against  directors,  etc.,  of  banks 894 

acknowledgment  or  new  promise  must  be  in  writing  395 

exceptions,  as  to  persons  under  disabilities 896 

defense  or  counterclaim, ,...,...,..,,..., , , ,.,.., 897 


lyi  INDEX. 

LnnTATioK  or  Acrtov^'eontinued.  bsctiosb 

provisions  generailv  applicable . .  888-415 

when  action  deemed  to  oe  commenced HOB 

attempt  to  commence  action  in  a  court  of  record 399 

id. ;  in  a  court  not  of  record 400 

exception,  when  defendant  is  without  the  state 401 

id. ;  when  a  person  entitled,  etc..  dies  before  limitation  expires. 403 

id. ;  when  a  person  liable,  «tc.,  dies  within  the  stace 40B 

in  suits  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted , .  404 

provision  where  judgment  has  been  reversed 40& 

stay  by  injunction,  etc.;  to  be  deducted 406 

certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc 407 

disability  must  exist  wlien  ri^ht  accrues 406 

if  severHi  disabilities,  no  limitation  until  all  removed 401 

provision  when  the  action  cannot  be  maintained  without  a  demand 410 

id. ;  in  case  of  siibmif^sioD  to  arbitration 411 

id. ;  when  action  is  discontinued,  etc.,  after  answer 412 

how  objection  taken,  under  this  chapter 413 

cases  to  which  chapter  applies 414 

mode  of  computing  periods  of  limitation 415 

limitations  upon  new  trials  in  ejectment 1596-1509 

dower;  when  action  for  may  be  brought 1596 

of  action  against  executor  or  administrator  upon  rejected  claim 189 

action  by  people  to  recover  misappropriated  public  property,  etc IQTS 

when  certiorari  to  review  determination   of    infmor  tribunal  mnst  be 

granted  and  served r 21S5, 219S 

effect  of,  upon  claim  of  executor  or  administrator  against  decedent !lf731 

Liquors^ 

not  to  be  sold  in  or  about  court-houses 89 

certain,  nc  t  allowed  prisoner  committed  under  civil  process lis,  116 

sale  of  m  jails 12»-iao 

Lis  Pendens— 

foreclosure  of  mortgage ;  when  to  be  filed  in 1681 

when  to  be  filed;  requisites  generally 16S0 

effect  of 16n 

recording  and  indexing 1(S?8 

defendant  may  file  on  setting  up  counterclaim 1073 

cancellation;  now  and  when  allowed. 1675 

LiviNOSTON  County— 

stenographer  for  county  court 861 

Lost  Papers— 

how  supplied 796 

LoiT  WiUi— 

Eroof  of,  in  action  to  establish  will 1885 

ow  proved,  on  application  for  probate 8681 

Lunacy— 

defined 

LUWATIO— 

defined 

arrest  and  discharge  therefrom 554 

when  oral  or  open  commission  not  to  issue  in  case  of  committee  of 8B 

Lunatic  ;  Appointmbnt  of  Committee,  Powers  and  Duties 2S20-S914 

Lunatic  ;  Sale,  etc,  or  Real  Property  of 2845-8SM 

Maintenance 78-71 

See  Attorneys. 
Malpractice— 

attorney  guilty  of  may  be  suspended 87 

Mandamus;  Writ  of — 

reference  of  cause  where  writ  has  been  Issued 788 

kinds  of  writ;  how  alternative  writ  granted 8087 

when  writ  granted  at  special  term 8088 

id. ;  at  general  term  of  supreme  court 9M 

when  peremptory  mandamus  to  issue  in  first  inatance 8QTO 

alternative  writ;  how  served 9071 

writ;  how  returnable 8078 

return  or  demurrer  to  first  writ! 8078 

return;  how  made 80N 

motion  to  set  aside  writ V.'.W  8078 

^pnteQts  of  alternative  writ;  demurrer  thereto 8098 


iiAKJ>AMUB ;  "Wbtt  ov—corUintied.  sbotiofs 

form  and  contents  of  return . .  < « 9077 

further  return  cannot  be  compelled;  demurrer  to  retnm 9078 

i84ue  of  fact;  wben  it  arises 2079 

application  of  certain  provisions  of  chapter  sixth  relating  to  pleadings 2f^  * 

service  of  notice  of  filing  return  and  demurrer 2061 

Bubsequient  proceedings  the  same  as  in  an  action 208S 

issue  of  fact;  how  triable 8078 

id.;  where  triable 2084 

Issue  of  law  upon  mandamus  by  appellate  division;  how  and  where  triable  2085 

costs 2086 

appeals 2087 

unien  relator  to  recover  damages 2088 

stay  of  proceedings;  enlargement  of  time 2080 

fine  in  certain  cases 2090 

See  also  State  Writs  Generally. 

ICandates  ;  Eixbcution  of,  Qbnerallt— 

definition  of  mandate SMS 

sheriff  to  furnish  certain  minute. 100 

cop^  of  process,  etc.,  to  be  delivered  wben  served 101 

sheriff  to  execute  process,  etc. ;  may  return  by  mail 102 

penalty  for  neglect  in  special  proceedings 103 

sheriff  may  summon  the  power  of  the  county  to  overcome  resistance 104 

names  of  resisters  to  be  certified 105 

punishment  for  refusing  to  assist 106 

governor  may  order  out  military . . .' 107 

trial  of  claim  of  title  by  third  person  to  property  seized  by  sheriff 108 

expenses,  how  paid 109 

See  also  Coroner. 

Mandates  Against  tw*  Person— 

how  executed .110-171 

See  Prisoner,  Jail. 

ICandates  in  Justices^  Courts — 

requisites 8186 

private  person  may  be  designated  to  serve 3166 

summons  ;  service  of 2878-2886 

Marine  Cases— 

jurisdiction  of  city  court  in 817 

arrestain  "  ai77-S187 

Marine  Court  or  the  Citt  of  New  Tobk— 
See  City  Court  of  the  City  of  New  York. 

Varriaoe — 

abatement  may  be  ordered  in  conseqaence  of,  unless  proper  party  brought 

in 761 

See  Annulment  or  Marriage  ;  Divorce  ;  Married  Woman  ;  Separa- 
tion. 

Marriage  Certipioate— 

when  evidence  928 

Married  Woman— 

suits  by  and  against 450 

judgment  for  or  against,  may  be  rendered  and  enforced  as  if  she  were 

single 1206 

may  confers  judgment '. 1273 

homestead  of  ;  when  exempt  from  levy  and  sale  under  execution 1899 

may  release  light  of  dower  in  partition           1571 

when  deemed  a  resident  in  divorce  and  separation  1768 

who  to  be  cited  on  application  to  appoint  guardian  of , 2624 

distribution  of  decedent's  estate 27S« 

exemption  in  favor  of  widow  and  children  out  of  deceased's  estate 27 IS 

"                '  *              "     proceedings  for  neglect  to  set  apart 272^ 

See  also  Woman. 

Matrimonial  Actions— 

annullment  of  marriage 1742-1755 

divorce 1756-1761 

separation 1762-1767 

provisions  applicable  to  two  or  more  of  above 1768-1774 

Mator'8  Court  of  Hudson 8196-820J 

civil  iurisdlction  prescribed        3196 

certain  pending  actions  transferred  f o  supreme  court 8197 

id. ;  certain  papers  to  be  transmitted  to  county  clerk 3198 

powerof  supreme  court  in  such  transferred  action 8199 

jnroceedings in  case  of  judge^s  disability..,, t.»t«. •••#•••«•• ••#•  ^^^ 
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Matob*8  Coubt  or  UxjUaOH—eorUimied,  AtMiovi 

sabpoenas,  service  of 8901 

effect  of  titie  Umited ?1 W» 

MiAsuiutor  Daxaoss IM 

Mmboss— 

cIyII  and  criminal  prosecatlone  not  merged IW 

•MiLlTABT— 

when  may  be  ordered  ont  to  araist  Bherifl  to  senre  proceM,  etc 107 

pay*  rewards,  etc.,  exempt  from  levy  and  sale  onder  execntiofn tM 

MXLITABT  OrFICBBfi— 

in  New  York  coanty  to  certify  to  commissioner  of  jurors,  persoiu  ca]Mibl6 

of  performing  military  dnty 1€8I 

MnruTBS— 

when  stenographer's  minutes  may  be  treated  as  minutes  of  judge 1007 

MiSAFPROPBIATXD  PUBUC  PbOPBRTY  ;  ACTION  BT  PbOVLB  TO  RbOOTXB 196(K-19n 

MiaNOMSR— 

respecting  name  of  corporation  in  action  by  or  against 1778 

in  action  against  stockholders,  etc 181S 

not  ayaUalue  in  actions  by  or  against  unincorporated  association IttA 

Mistakes— 

defects  cured  by  verdict,  etc.,  and  by  judgment T& 

such  defects  to  be  supplied — ; TB 

amendments  by  the  court ;  disregarding  immaterial  errors,  etc Ttt 

relief  arainst  omissions,  etc. ;  amendments  to  conform  proceedingB 7M 

returns  oy  officers,  etc 785 

papers  lost  or  withheld ;  bow  supplied TV 

oraer  of  court ;  when  necessary  to  amend 787 

disregarding  defects  in  affidavits 788 

certain  bonds,  etc.,  when  sufficient.  ^ 780 

amending  defects  in  bondfi,  etc 780 

MiTIQATIKG  ClBCITMSTANOBS — 

pleading,  in  action  for  a  wrong ^ fi8B 

MOHKT— 

instrument  for  payment  of  ;  how  pleaded 6St 

jury  to  assess  damages  in  action  to  recover 118S 

may  be  levied  upon  under  execution 1410 

instruments  for  payment  of ;  how  levied  u^n  under  an  execulicm 1411 

*'                      "            how  pleaded  m  justices*  court* 9041 

MOHBT  COLLECTKD— 

failure  of  justice  of  peace  to  pay  over  penalty  for. 8158 

MovBY  Paid  into  Coubt— 

party  bringing  money  into  court  is  discharged 748 

general  rules  may  regulate  this  subject 744 

money  to  be  paid  to  county  treasurer,  and  securities  nJcen  hi  his 

name 74S 

funds ;  where  and  how  deposited  or  invested 748 

powers  of  supreme  court  as  to  transfer,  etc.,  to  and  investment  by  goaid- 

ian,  etc 747 

id. ;  when  other  courts  have  like  power 748 

powers  of  certain  offlcer<4  touching  securities,  etc 748 

provision  relating  to  death,  removal,  etc.,  of  officer 790 

authority  for  payment  of  money  by  bank  or  trust  pompany TSl 

county  treasurer ;  how  to  keep  accounts 7SI 

*'              toreportannually  to  court...' 7M 

*'             jurovbions  as  to,  applicable  to  chamberlala  In  New  Toik  754 

**               when  to  be  ex-offioio  public  administrator M68 

"               bond 9B66 

"               authority  of ;  when  superseded 9687 

**  powers  and  proceedings  of 

**  payments  b^  into  State  treasury 

disposition  of  in  surrogate  s  court 

failureof  justice  of  peace  to  pay  over;  penalty 8158 

how  money  disposed  of  in  city  court  of  x^ew  York 8164 

MONROX  COUNTT— 

jailUberties  145 

stenographer  for  county  court 861 

Mobtoaob — 

of  infant,  or  incompetent's  lands a48-88M 

foreclociure  of,  by  advertisement 88B7-MCf 

•*  by  action l«e8-l«S7 

Mobtoagb  of  Dbcbdbnt's  Real  Pbofbbtt  jtob  Dxbts  ahb  Fusbbai.  Sx- 

PBN9BS. 2749^n01 

VOBTOAChBB — 

eaBSoCmaJntalB  ejeetment •....• • 14M 


iNDEi.  lix 

UanotfB  AM)  OkdsbI—  BBonoira 

order  defined 767 

motion    **     768 

motions  in  supreme  court ;  where  to  be  heard 769 

*'         New  York  city 770 

in  ab8ence*of  judge,  motion  may  be  transferred  to  another  Judge 771 

what  ju^^B  may  make  orders  out  of  court,  without  notice 772, 778 

review  ororder  made  by  another  judge  774 

wlien  stay  of  proceedinss  not  to  exceed  twenty  days 775 

subsequent  application  lor  order,  after  denial,  etc. ,  of  prior  application ....     776 

id. ;  as  to  ap^ication  for  judgment 777 

penalty  for  yiolatinsr  last  two  sections 778 

costs  of  a  motion  ;  now  collected 779 

notice  of  motion  to  be  eight  days 780 

deposition  or  affidavit  to  oe  used  upon 886 

for  new  trial 999-1007 

time  for  service  of  notices  of  in  city  court  of  New  York 8161 

references  in  city  court  of  New  York  of  questions  arising  on  motions 8172 

VUNICTFAI.  CORPOBATIONS— 

security  on  appeal  by  1814 

exempted  from  certain  general  provisions  relative  to  corporations 1804 

taxpayers  action  to  prevent  waste,  etc 1026-1981 

actions  by  or  against  officers 1926-1981 

execution ;  when  not  to  issue  against  officer 1931 

secnnty :  when  dispensed  with  m  action  on  behalf  of 1990 

MmnciPAi^  OmoKBs — 

actions  by  or  against 1926-1981 

execution  ;  when  jiot  to  issue 1981 

HUKICIPAI.  COUBT  or  THX  GiTT  OV  BUFFALO— 

no t  a  court  of  record 3 

MuwioiPAL  CouBT  OF  BocHitsTBR 3,3226,3227 

MuniGiPAL  CouBT  OF  Sybacubb  (establlBhed  by  L.  1892,  c.  342)— 

a  court  not  of  record 3 

XUTILATKD  BnOOBDS— 

of  superior  city  court  may  be  copied 888 

Nams- 

suit  in  the  name  of  another,  when  prohibited 1900 

treble  and  other  damages 1901 

Namk  of  Ikdividual  ob  Odbpoeation;  Pbocexdihtos  to  Ohangb 2410-2418 

petition  by  individual 1410 

•*            corporation ■ 2411 

contents    2412 

*'            notice  of  presentation •«• 2413 

order 2414 

when  change  to  take  effect 2416 

subatitntion  of  new  name  in  pending  action  or  proceeding 2416 

reports  by  clerks  to  State  officers 2417 

Haturauzation— 

city  court  has  no  power  to  naturalize  aliens 818 

fees  of  clerk  upon 8808 

Nb.  Bxbat— 

writ  of ,  abolished B<8 

NieueKKCB  ;  Action  fob  Dbath  bt IWSr-lWb 

hj  whom  maintainable 1900 

for  whose  benefit 1908 

amount  of  recoveiy 1204 

**nextof  kin"  defined 1905 

Nbqotiablb  Papbb— 

levy  upon,  under  attachment 648 

certificate  of  notary  as  to  protest,  etc 928-936 

how  levied  upon  under  an  execution 1411 

action  upon  lost  note  or  bill 1917 

"              "            "      by  or  against  the  people 1918 

Nbwspafbb — 

when  necessary  to  prove  actual  malice  in  libel  suit 1907, 1908 

TSmw  Tkull — 

motion  for. 999-1007 

for  failure  of  judge  to  file  decision  within  time IWO 

Judgment  upon  motion  for,  at  general  term 1227 

appeal  from  final  judgment  after  affirmance  of  interlocutory  judgment,  or 

denial  of  new  trial IwW 
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New  IfmAJi— continued.                                              .  .                            ^BcnoKB 
appeal  to  general  tetm  froia  final  jadgnletat,  after  affirmance  of  interlocu- 
tory jadgment,  or  denial  of  new  trial 13S0 

when  and  by  whom  grantable  in  enrrogates''  cottrts   8548 

**  "  appeal  from  order  made  oii  Eoch  motion <<<.. 2549 

"  **  cdets  of  appeal 2549 

JTkw  Trials  is  Ejbctmiwt 1525-1590 

New  York  City— 

proceeding  commenceid  .before  judge  in,  may  be  6oiitintled  before  another. .       S6 

place  for  holding^  cohrfc  in  ;  how  changed 42 

exemptions  in  favor  of  graduates  of  university  of  58 

none  hut  attorneys  to  practice  In  courts  of 6S 

clerks  and  court  attenaants  when  not  to  act  as  referees,  receivers  or  com- 
missioners                90 

court  attendants  in gft 

Jail  in 120 

jail  liberties  for 145 

designation  of  another  jail  in  certain  cases' 1^-144 

stenographers  for  extra  terms  of  supreme  court  in 253 

id. ;  for  oyer  and  terminer 258' 

mandates  of  city  court  of  New  York  which  may  be  executed  out  of  the 

city 3» 

certain  provisions  relating  to  county  treasurers  applicable  to  chamberlain  in     754 

motions  in 77t> 

preferences  of  action  where  city  or  board  thereof  is  party 791 

service  of  papers  in. .  801 

trial  jurors  in,  qualifications,  selection  and  drawing 1079-1125 

struck  and  foreign  jury  in ; 1068-1071 

how  pury  formed  if  insufficient  number  attend 1171, 1172 

distaict  courts  of 3207-3222 

See  District  Courts  of  tbbCity  of  New  York. 

provisions  of  code  resDectinE".  not  to  affect  unrepealed  special  statutes .  ..    8S41 

New  York  Law  School— 

exemptions  to  graduates  of 08 

Next  of  Kin— 

defined  as  to  actions  relating  to  deccdent^s  estate 18T0 

**  for  death  by  negligence 1805 

"  with  reference  to  chapter  on  surrogates*  courts 8514 

creditor's  action  against  debtor's  next  of  kin,  etc 18S7-180O 

Non-Residbnt— 

who  deemed  in  city  court  of  New  York 8160 

Nonsuit— 

plaintiff  cannot  submit  to  after  jury  retires 1182 

when  judgment  of  does  not  prevent  new  action 1209 

Nonsuit  in  Justices'  Courts 3018 

Notary  Public— 

certificate  of  as  to  protest,  etc 928-925 

See  also  Negotiajble  Paper. 

Note  op  Issue— 

of  passed  cause... <......... 796 

practice  respecting 977 

when  to  be  filed  in  city  court  of  New  York 8182 

requisites  of  "  *'        8181 

Notice — 

served  with  summons < 419,  42S 

affidavit  of  service  of  ;  when  evidence 987 

Notice  of  Appeal — 

regulated 1800-1808 

in  justices'  courts,  and  service  thereof < 8048-8018 

Notice  of  Motion — 

to  be  eight  days ; 780 

See  Motions. 

Notice  of  Re-entry — 

in  ejectment , . . .  * IfiOS 

Notice  of  Sale — 

of  real  property  under  execution  ;  how  given * ,»,,    1484 

description  of  property  in *  ..*.;..;......  i ..;..  * ....;..  4 « 4 .... .    14S5 

genalty  for  irreguJarity  in  sale 1486 
1  actions  affecting  real  estate ...   .; * 1878 

advertising _  ........*....* 1878 

Notice  of  Sam  under  Execution  in  JusticeisI'  CotfBTS*  * . .  * 80i9 
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I)iactlce  teepecUue, < . .  i . .  <  < <...... 977 

time  to  eerye  in  city  court  of  New  York < 8161 

reqnisiteeof             *'                      "         * 8162 

Notify — 

as  used  in  respect  to  securitig  attendance  of  jurors ;  deflbed 8848 

Now— 

to  what  the  term  refers 8313 

NmsANCS — 

action  for. 1660-1663 

Oaths  and  Aivibmations— 

before  whom  oaths  and  affidavits  may  be  taken 842 

id. ;  in  special  cases 843 

id.  ;  withont  the  State 844 

general  mode  of  swearing. 845 

when  kissing  the  sospels  dispensed  with 846 

when  affirmation  to  be  made. 847 

other  modes  of  swearing 848 

swearing  persons  not  Christians 649 

court  may  examine  witnesses 8fi0 

swearing  falsely  in  any  form,  perjury 8M 

fees  for  administering  oaths  . . : 88C8 

*^     certain  oaths  to  public  officers  to  be  without  charge 823» 

'*     administering  to  other  public  officers 8289 

justices  of  city  court  of  New  York  may  administer  oaths 8S6 

of  jurors  in  justices'  courts,  oaths,  in  particular  cases 2998 

»'  witness , 8000 

"  constable ...  8006 

**  executors,  administrators  and  gnardians  before  issuance  of  letters S594 

Oath  or  Officb— 

attorneys  to  take 69 

OvrsB — 

to  liquidate  damages  conditionally 786 

effect  of  refusal 737 

defendant's  offer  of  judgment 738 

^     plaintiff'soffer  of  judgment  in  case  of  counterclaim 780 

offer  to  be  subscribed  and  verified 740 

Otfxcicrs  or  Corporation — 

snits  against  for  misconduct,  etc 1781 

proceedings  to  enforce  individual  liabilities  of  in  cases  of  insolvent  corpor- 
ations   1795 

removal  of  to  be  by  final  judgment 1811 

OvFiciAi.  Bonds  ;  Action  bt  ftiivATB  Persons  upon 1880-1892 

application  for  leave  to  sue  sheriff's  bond ;  proof  required 1880 

order  granting  leave  ;  action  thereupon 1881 

successive  actioiiS 1888 

indorsement  upon  ext  cution 1883 

collection  of  execution  ;  when  a  defense  to  subsequent  action 1884 

when  claimants  entitled  to  ratable  distribution 1885 

action  upon  surrogate's  bond 1886 

**         coun^  treasurer's  bond 1887 

*•         official  bonds  of  other  officers 1888 

**         under  the  last  three  Bections,  regulated 1889 

receivers,  etc.,  deemed  public  officers 1860 

demand  of  money  ;  when  necessary  before  appUication 1891 

application  may  be  made  ex  parte 1892 

action  upon  bond  of  executor,  administrator  or  testamentary  trustee  upon 

return  of  execution , 2607 

inccessor  may  prosecute  bond 2608 

action  on  bond  when  no  successor  appointed 2609 

OiassioNS .....721-780 

Bee  Axbndmbnts,  Mistakes. 
Ohondaga  Couktt. 

jail  liberties  for 145 

Ofxn  Comxissiok 894,897 

Opinions— 

judges  of  court  of  appeals  to  deliver  to  state  reporter 210 

when  verdict  may  be  taken  subject  to  opinion  of  court 1 185 

Obai.  Commission  Generali.t 893 
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obaii  comxission  in  jusvicss*  coubts 89s1 

Obahqb  County-* 

itenograpber  for  aupreme  and  county  conitof ffiS 

Obdbb— 

term  as  Q«ed  in  code  refers  to  an  order  made  in  a  civil  action  or  apedal 

proceedinfi^ 834S 

who  may  make  in  connty  conrta 3S4 

practice  respecting  orders 787-779 

8ee  Motions. 

publication  of.  In  actions  brought  for  collectiye  benefit  of  creditors 7BB 

order  appealed  from  to  be  entered •    1804 

**  compelling  entry IdOi 

what  judgment  or  erder  may  be  rendered  on  appeal 1817«18SS 

mode  of  enforcing  affirmed  or  modified  judgments  and  orders 1819»  1890 

appeal  from  on  appeal  to  supreme  court  from  inferior  court 1849 

in  wbac  cases  appeal  from  to  general  term  authorized 1S40 

appeals  in  cpeclal  proceedings 186S-18S1 

in  surrogates^  courts  defined 

"  enforcement , 

*'  costs , 

**'  practice  respecting  decrees  and  orders  hi 

Ordinancbs— 

of  cities  and  Tillages  ;  how  proved 941 

Obioinal  Entbibs— 

copiesof  ;  when  evidence «... 980 

'*  how  to  be  verified .• 9S1 

OSWBOO — 

recorder*s  court  of 819ft-890S 

OWNBB — 

term  defined  as  used  in  condemnation  law 8868 

Papbb-} — 

when  court  may  order  to  be  destroyed fl 

service  of,  generally 798-4)012 

discovery  of  buoks  e  id 80&-'808 

Sen  also  Mandates;  Srrvicb. 

written  instrument  may  be  partly  written  or  printed ••••••• •    iS4t 

Pafbbs  abd  Books  or  Pdbuo  orFioE— 

demand  for  by  puT>1ic  officer;  how  enforced • 2471a 

Partition,  Action  fob 1581^1886 

when  a  preferred  cause 791 

wbenmay /^ebrough 1588 

id.;  by  remaindermaa 1S8S 

id. ;  by  an  infant 1584 

guardian  ad  litem ;  ho\/  appointed 1585 

security 1586 

when  heir  may  maintain  action  for  partition  of  devised  property 1587 

who  must  be  parties 1688 

who  may  be  made  parties 1589 

id. ;  as  to  persons  having  liens 1540 

provision,  \\  here  a  party  is  unknown  summons  served  by  publication,  etc., 

what  to  state 1541 

complaint  to  state  interests  of  parties 1549 

answer.    Title  of  pai  ties  may  oe  tried , 1548 

issues  of  fact  triaoJe  by  jury 1544 

when  title  to  be  ascertained  by  the  court 1545 

interlocutorv  judgment 1548 

partial  partition ;  when  made 1547 

shares  may  be  set  off  in  common 1548 

appointment  of  commissioners 1549 

commissioners  to  be  sworn,  etc 1580 

id.;  when  to  make  partition 1851 

partition ;  how  made 156t 

provision  where  there  is  a  particular  estate '. ISBt 

report  of  commissioners 1654 

fees  and  eiqMnses 1865 

confirming  or  setting  aside  report IM 

final  jadement  on  report.    Effect  thereof IBBT 

jndsment  must  direct  delivery  of  possession 

costs  ;  how  awarded.    Id.;  against  unknown  parties 

Bale  of  property ;  when  directed 

Stferenoetoln^nirtas  tocreditorB.....    .      '"**.....•..•.•• 


^jacnnoit,  Aotzon  jroBr-eontinued,  gsanosa 

duty  9f  reieree ....*..»».• 15ffSS 

money  io  be  p«ud  into  court 1568 

application  for  money 1664 

payment  of  incumbranceB 1566 

omer  jparties  not  to  ha  delayed 15GG 

sale  of  dower  interest 1367 

purchaser  to  hold  the  property  free  therefrom 1568 

S088  snm  to  be  paid  to  oi  li^vested  for  tenant  in  dower,  etc 1509 

terests  of  owners  of  f  atur^  estates  to  be  protected 1570 

married  woman  may  release  her  interest 1571 

unknown  owners 1572 

Bale :  terms  of  credit  thereupon 157'8 

credit ;  how  secured 1674 

separate  securities « 1673 

report  of  sale 1 576 

final  judgment ;  effect  thereof 15^7 

id. :  effect  thereof  upon  incumbrancers ...  157d 

costs  and  expenses ;  how  paid 1 5  <  9 

distribution  of  proceeds . . : 15  0 

shares  of  infants 1581 

id. ;  of  unknown  and  absent  owners 1582 

id. ;  of  tenants  of  particular  estates 15if8 

court  may  require  security  to  refund 1584 

security  to  be  taken  in  name  of  county  treasurer 158S 

action  thereupon 1586 

compensation  to  equalize  partition 15S7 

proceedings  on  dear  I  of  parties 1588 

rents,  etc.,  may  be  adjueted 1589 

partition  by  guardiau  of  infant,  committee  of  lunatic,  etc 16v0 

"       contents  of  petition 1591 

**       court  may  authorize  partition 1593 

effect  of  releaees 1593 

when  the  state  is  interested   1594 

exemplified  copy  of  judgment  may  be  recorded 1506 

partition  in  action  for  waste 165^-1668 

*^       taxes,  assessments,  etc.,  to  be  paid  out  of  proceeds  of  sale 1676 

judgment  to  be  entered  in  county  where  land  situated 1677 

fees  of  surveyors  and  commiseioners  in  partition 8S99 

PABTNBB— 

of  Judge ;  when  not  to  practice  before  him  as  attorney,  etc    49-50 

application  by  partner  to  discharge  attachment 698,  694 

**                  to  release  property  from  levy  under  execution 1418 

'*                  undertaking  to  be  given 1414 

**                          **          when  inures  to  other  judgment  creditoi  a  1 416 

**                  where  attachment  has  also  been  levi^ 1416 

application  by  iMtrtner,  how  partner's  interest  sold;  rights,  etc.,  of  pur- 
chaser    1417 

when  partner  not  sued  remains  liable 1946 

continuance  of  business  during  partnership  accounting 1947 

See  also  Joint  Debtobs. 

PABTT— 

defined 8338 

parties  generally 446-458 

who  may  be  Joined  as  plaintiffs 446 

id.;  as  defendants 447 

parties  united  in  interest,  when  to  be  joined  ;  when  one  or  more  may  sue  or 

defend  for  the  whole 448 

trustee  of  express  trust,  etc.,  may  sue  without  person  beneficially  in- 
terested   449 

when  married  woman  is  a  party 450 

when  defendant  or  his  name  is  unknown 451 

when  court  to  decide  controversy,  or  to  order  other  parties  to  be  brought 

■applemental  summons 453 

parties  severally  liable 454-457 

Sereons  liable  for  the  same  demand  may  be  sued  together 454 

efendant  so  sued  may  apply  for  any  relief 465 

^oceedings  in  action  agamst  def enaants  severally  Uabls. 46G 
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application  of  article  1o  defendants  jointly  liable 457 

parties  jyrosecuHng  and  d^ending  da  poor  persons 458-467 

who  may  petitici  for  leave  to  prosecute  as  a  poor  person 458 

contents  of  petition 459 

when  and  how  leave  granted 460 

not  liable  for  costs  and  fees 461 

when  leave  may  be  annulled 462 

when  defendant  may  petition  to  defend  as  a  poor  person 468 

contents  of  petition AM 

proceedings  thereon 4te 

appeal,  when  party  prosecntes  or  defends  as  a  poor  person 4S6 

costs  in  favor  of  peti'"«ner 467 

itkfant  plainti^s  and  u,^endants 468-477 

judge  not  tx)  sit  in  case  wherohe  is  a  party 46 

may  prosecute  or  defend  in  person  or  oy  attorney 65 

proceedings  on  death  or  disabilitjr  of  party 755-766 

when  cannot  be  examined  aa  a  witness 829 

evidence  of  party  since  deceased 830 

Sarty's  evidence  may  be  rebutted 888 
eposition  of  before  trial  or  in  pending  action 870-872 

jnaement  may  be  for  or  against  any  party   1204 

motions  by  to  vacate  judgment 1283-1286 

pdrtieular  actions— 

partition 158&-1541 

parties  defendant  In  ejectment 1508 

**  dower 1697-1599 

"  foreclosure  of  mortgage 1627 

"  nuisance 1661 

Stockholders  may  be  made  parties  defendant  in  action  to  dissolve  cor];K>r- 

ation 1790 

suit  in  the  name  of  another,  when  prohibited 1900 

treble  and  other  damages 1901 

pABTT  IN  Interest — 

to  sue 449 

suit  in  the  name  of  another,  when  prohibited. .. 1900 

treble  and  other  damages 1901 

Passed  Causes 794, 795 

Patent— 

foreign,  when  can  be  read  in  evidence 956 

Patent  ;  Action  to  Vacate  Letters 1957-1960 

Paupers— 

parties  prosecuting  and  defending  as  poor  persons 458-467 

Payment  into  Court — 

party  bringing  money  into  court  Is  discharged 743 

general  rules  may  regulate  concerning  payment  into  court 744 

money  to  be  paia  to  county  treasurer,  ana  securities  taken  in  his  name 745 

funds  ;  where  and  how  deposited  or  invested 746 

power  of  supreme  court  as  to  transfer,  etc.,  to  and  inve>tment  by  guardian, 

etc 747 

when  other  courts  have  like  power 748 

powers    if  certain  officers,  touching  securities,  etc  749 

provisions  relating  to  death,  removal,  etc.,  of  officer    750 

authority  for  payment  of  money  by  bank  or  trust  company 751 

how  county  treasurer  to  keep  his  accounts 7ri2 

county  treasurer  to  report  annually  to  the  court 753 

these  provisions  appl Icable  in  New  York  to  the  chamberlain 754 

See  also  Monet  Paid  into  Court, 

Penal  Bonds— 

actions  'ipon 1915 

Penalty  ;  Action  ^y  Private  Person  for  1898-1^,  1961-1968 

by  person  specitilly  aggrieved 389S 

by  common  informer 1891 

in. ;  service  of  summons 1895 

id. ;  when  not  barred  by  a  collusive  recovery 1896 

indorsement  upon  summons 1897 

when  part  of  a  penalty  may  be  recovered Ifl88 

challenging  trial  jurors  In  actions  to  recover 1179 

when  action  to  recover  must  be  commenced 887 


DfDEX.  is? 

FSNSIOK—  sxonoNB 

military  pay,  rewards,  etc.,  exempt  from  levy  and  eaie  under  ezecation.. .    1398 
Pboplib— 

preference  of  certain  actions  by 786-791 

no  secnrity  necessary  on  appeal  by 1818 

eecnrity  ;  when  disijensed  with  in  actions  by  or  in  behalf  of 1990 

ati  defendant  in  partition 1594 

what  actions  to  be  in  name  of , 1964 

costs  against. . .  1965 

execution 1985 

Pboplb  ;  Actions  in  Bbhalf  of 1948-1990 

action  against  the  nsiirper  of  an  office  or  franchise. 1948-1956 

**     to  vacate  letters  patent 1957-1960 

action  for  a  fine,  penalty,  or  forfeiture,  or  npon  a  forfeited  recognizance  . .  1961-1968 
action,  certain  actions  founded  npon  the  spoliation  or  other  misappropri- 
ation of  public  property i969-1976 

action  to  recover  property  escheated,  or  forfeited  for  treason 1977-1962 

action  miscellaneous  provisions  relating  to  actions,  etc.,  in  behalf  of  the 

people 1988-1990 

PBOFL.B ;  Special  Pbocebdings  Instituted  by  State  Wbit  1991-2148 

provisions  applicable  to  two  or  more  state  writs 1091-2007 

writ  of  habeas  corpus  to  bring  up  a  person  to  testify 2008-9014 

**  **  and  certiorari  to  inquireinto  cause  of  detention 2015-2066 

*•     mandamus 9067-8000 

•*     prohibition 2091-2108 

**     assessment  of  damages 8108-2119 

**     certiorari  to  review  determination  of  inferior  tribunal 8120-2148 

Pbribhablb  Propertt— 

See  Attachment. 
Pebjtjry— 

what  constitutes 851 

when  committed  in  New  York  county  with  reference  to  jury  duty 112S 

executor  or  administrator  not  personally  liable  in  damages  for  false  plead* 

ing 1881 

Perpetuation  op  Testimony— 

See  Deposition. 
Person — 

term  defined  as  used  in  condemnation  law 8358 

Person  Interested — 

defined  with  reference  to  chapter  on  surrogates*  courts 2514 

See  Party  in  Interest. 
Personalty— 

testamentary  disposition  of,  by  what  law  governed 2694 

Personal  Claim— 

notice  of  no  personal  claim  served  with  summons  ;  effect 488 

Personal  Injury— 

defined 3313 

deposition  in  actions  for 872 

order  for  plaintiflf a  examination  in  actions  for 878 

Personal  Property— 

defined  generally 8348 

"              with  reference  to  chapter  on  surrogates'  courts 251 1 

property  defined 8.j4a 

lien  of  an  execution  upon  personal  property  \  levy  upon  and  sale  of  under 

execution,  lights  of  indemnitors  of  sherifE 1405-1429 

designation  of  place  for  holding  court  during 40-42 

designation  of  another  jail  in  case  of 185 

Petit  tfuROR— 

defined 8348 

See  Trial  Juror. 
Petit  Jury — 

defined 3343 

Physical  Examination— 

order  for  plaintiff's  in  action  for  personal  injuries » 873 

Pbvsicians— * 

not  to  disclose    professional  information 834 

testimony  of  in  action  for  personal  injuries;  when  may  be  taken  before 

referee 886 

false  certificate  by,  to  help  j  aror  in  New  York  county  evade  duty 1120 

id.;  asto  Kings  county.  1161 

Place  OF  Trial 982-991 

See  also  Bkmoval;  Trial, 
X^LAiirnPF — 

Refined  genew^'"    -  .t »-.» •••••••••••••• 3889 


IxtI  index. 

Plaintut— con<i»Me«f.  ,  SBonowr. 

defined  generally  for  pnzpotsee  or  condemnation  law tt58 

See  Pabtt. 
Plaintiff's  ATToroncT— 

authority  of  to  bring  ejectment 1619-1S15 

PlSADIN  18— 

app  ication  and  effect  of  chapter 618 

pleaiingB  to  ba  liberally  construed 519 

id. ;  to  be sibscribed  ;  when  to  be  served 580 

when  defendant  to  serve  copy  answer  on  co-defendant SSI 

allegation  not  denied ;  when  to  be  deemed  trne  


verification,  when  recjuired 6BS 

**  construction  of 594 

'*  how  and  by  whom  made 585 

"  formof  affidavit 536 

"  when  may  be  confined  to  connterclaims 527 

*'  remedy  for  defective;  or  want   of 535 

**  when  defendant  mu st  verify  answer  to  charge  of  fraad SS9 

private  statute;  how  pleaded 580 

account;  ho .v  pleaded      Bill  of  particulars Ml 

jud  :mei  t«« ;  h  > w  pleaded  5S2 

conditions  precedent ;  how  pleaded  68S 

instrument  for  ptiyment  of  money;  how  pleaded 581 

pleadings  in  libel  and  slander 536 

pleading  mitigating  circumstances,  in  action  for  s  wrong 586 

frivolous  plea(nng8  ;  how  disposed  of  537 

shatc  defenses  to  be  stricken  cut 538 

material  variances  ;  how  provided  for 588 

immaterial  variances 640 

what  to  be  deeme  J  a  failure  of  proof 641 

amendmentsof  course 54S 

amended  pleading  to  be  served  ;  answer  thereto  548 

supplemental  pleadings 544 

scandalous  ana  irrelevant  matter  may  be  ordered  stricken  out 545 

indefinite  and  uncertain  allegations 546 

extension  of  time  to  serve 780-785 

pleadings  and  summons  to  be  filed 8M 

pleadings  in  particular  actions. 

ejectment 1496-1511 

partition 1542,  1548 

dower 1606 

foreclosure  of  mortgage 16i9 

replevin 1790-1785 

divorce 17S7 

separation 1764, 1765 

by  or  against  corporations 1775 

"  executors  and  administrators ". 1814 

*'  false  peading  by  executors  and  administrators 1881 

Pleadings  in  Justices^ Ooubts.  : 8984-9968 

Pleadings  in  Subbogates^  Courts—  

where  written  required 2S88 

verification,  etc 8510,8584 

Poo  I  Pbbsons — 

parties  prosecuting  and  defending  as 458-467 

Possession— 

judgment  may  direct  delivery  of  real  property 1675 

*'  penalty  for  disobedience 1676 

Posthumous  Child— 

action  by,  against  legatees,  etc.,  to  recover  its  share  of  testator^s  property.    1808 

Power— 

selection  of  executor  under 2640 

objection  to  person  so  selected 8641 

Prbpbrbnoes— 

order  of,  among  executions 1406-1408 

Fbbfbrrbd  and  Deferbbd  Causes — 

?)reference  of  certain  actions  by  the  people 789 
d.;  of  criminal  actions 790 

id. ;  among  civil  actions 791 

id.  I  in  mandamus  or  prohibition........ ,..,♦ ,....., 799 
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Pbefkbbed  and  BEFKRRri   CAXJB'K&—^ontini*ed,  bbotions 

when  an  order  is  necesf  iv 798 

when  canae  passed,  ho\  ]  laced  npon  the  calendar 794 

note  of  isBue  to  state  time  when  passed 795 

Pbottkb— 

when  affldayit  of  pablication  may  be  read  in  evidence. 930 

fees 8317 

Pbinting— 

written  instmment  may  be  partly  written  or  printed 3343 

pBiBomm — 

how  kept 1 10 

term  of  imprisonment Ill 

support  of 118 

charges  prohibited 118, 114 

rates  of  charges  for  lodging,  etc il5 

prisoner  may  send  for  necessaries 1)6 

charges  for  rent,  etc  ,  prohibited 117 

prisoner,  how  conveyed  to  jail  through  another  county 118 

officer  or  prisoner  not  liable  to  arrest 1 19 

See  also  Jail. 

service  of  papers  on 128-180 

deposition  0/ L77 

See  also  Convict  ;  DiscHABei ;  Jail  Libbbtibs. 

Fbitilbge- 

juror ;  when  not  to  be  questioned  for  verdict  rendered 1192 

officers,  EtDckholders,  etc.,  not  privileged  from  testifying  respecting  cor- 
poration, etc 1»05 

witness  to  will  not  disqualified  from  testifying  respecting  execution 2544 

Fkivilbobd  Communications - 

evidence  respecting S3S-838 

Pbobate— 

revocation  of  probate 2S47-265S 

Pbobatb  ot  Hbibship 2054-2659 

heirs,  etc.,  may  apply  to  establish  heirship 2654 

citation  ;  appearance  of  persons  interested 2655 

what  facts  to  be  ascertained ;  decree  thereupon ' 2656 

decree  to  be  recorded ;  effect  thereof S»667 

petition  to  vacate  or  modify 2658 

id. ;  when  granted 2659 

pBOBATS  OF  Wills 261 1-264  6 

what  wills  may  be  provsd;  change  of  residsnca  not  to  affect  validity 2611 

persons  incompetent  to  serve  as  executors 2612 

supplementary  letters:  executor  not  named  in  letters  not  to  act;  power 

of  executor  before  letters  of  administration  with  the  will  annexed . .  2613 

who  may  propound  will 2614 

who  to  be  cited  thereupon 2615 

contents  of  citation 2616 

persons  not  cited  may  appear 26 . 7 

witnesses  to  be  examined ;  proof  required 2618 

absent,  etc.,  witneases  to  be  accounted  for 2619 

proof  of  handwriting 2620 

proof  of  lost  or  destroyed  wiU 2621 

probate  not  allowed,  unless  surrogate  satii^ed,  ete 2r23 

will ;  when  sufficiently  proved 2623 

validity  and  construction  of  testamentary  provisions 2tVH 

surrogate's  decision  on  probate 2625 

{»robate ;  how  far  conclusive  as  to  personalty. 2626 

d.  ;  as  to  realty 2')27 

when  purchaser  from  heir  protected  notwithstanding  a  devise 26:^8 

will  certified,  or  record  thereof,  may  be  read  in  evidence 2629 

recording  wills  proved  elsewhere  within  the  state 2680 

records  of  certain  wills  heretofore  proved ;  how  far  evidence 2681, 2682 

id. ;  as  to  wills  of  real  property 26?;8 

indexandfees 2684 

wills  to  be  returned  after  probate 2685 

when  letters  testamentary  may  be  issued 2686 

surrogate  to  inquire  into  objections 2687 

bond  ;  when  required ; 2688 

renunciation;  retraction  thereof 2689 

fel^tiop of  aQ executor  o&der a  power.. f..f*t»««f  .•«•••• *,* W40 
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Pbobats  of  Wn:uh-corUintied,  ncnoin 

objection  to  each  a  person ;  how  taken,  etc 9d4l 

executor  failing  t  o  qualify  or  renounce ;  how  excluded 86^ 

letters  of  administration  with  will  annexed 8048 

id. ;  renunciation  or  exclusion  of  persons  having  prior  right 9544 

executor  or  administrator  to  qualify 2645 

effect  of  certain  provisions  limited 26441 

Pbo:3B*8— 

See  M\in)ATB8 :  Ezbcution  or. 

pRocBss  IN  Surrogates'  Courts 2515-8527 

See  Citations. 

Prohibition  ;  Writ  of 2001-81(12 

kinds  of  writ ;  how  granted 2091 

when  writ  granted  at  special  term 2002 

.  by  the  appellate  division  of  the  supreme  court 2093 

alternative  writ  must  issue  first ;  its  contents 2094 

id. ;  when  returnable  ;  how  served 2096 

absolute  writ  issues  unless  return  made 2006 

le§^al  objections,  how  taken  ;  motion  to  quash  or  set  aside  writ 2007 

return  by  partv  ;  proceedin9p3  when  he  adopts  judge^s  return 2096 

proceedings  after  retam  ;  trial  by  jury. 2090 

final  order ;  costs 2100 

appeals 2101 

stay  of  proceedings  ;  enlargement  of  time 2108 

§  reference  of  cause  where  writ  has  been  issued 798 
ee  also  State  Writs  Gbnerally. 

Promise— 

to  take  action  out  of  statute  of  limitations 396 

pRouissoRY  Note— 

cannot  be  acknowledged  and  thereupon  read  in  evidence 987 

in  action  against  corporation  on,  no  order  to  extend  time  unless,  etc 1T78 

action  upon  lost  note  or  bill 1917 

*''  by  or  against  the  people 1918 

See  also  Negotiable  Instrument. 

Proof— 

See  Evidence. 

Vroof  of  Will— 

on  application  for  probate 2818-8082 

in  evidence 8629-9638 

Property — 

defined  generally 3818 

forpurposes  of  appointing  receiver 713 

injury  to  property  defined 8848 

deposit  by  order  of  court 717 

when  sheriff  may  take  and  convey,  etc 718 

^^real  property"  defined  with  reference  to  chapter  on  surrogates^  courts 2614 

id.;  as  to  *•  inheritance"  and  " personal  property" ...    2514 

Property  Bxempt  from  Levy  and  Salb  under  Execution 1889-1404 

See  Execution  Against  Property. 

Property  Exempt  to  Widow  and  Childbbn  out  of  Dbobaskd's  Estate 2713 

proceedings  for  neglect  to  set  apart. 3734 

Provisional  Remedies— 

arrest 548-601 

injunction 60^-630 

attachment 636^718 

receiver 718-716 

deposit,  delivery  or  conveyance  of  property 717-718 

arrest,  injunction  and  attachment ;  when  not  granted  together 719 

defenaant  interposing  counterclaim  entitled  to  same  provisional  remedies 

as  plaintiff 780 

Publication— 

service  of  summons  by 485-439 

time  for  publication  of  legal  notices  ;  how  computed 787 

affidavit  of,  when  may  be  read  in  evidence 986 

application  for  judgment  in  service  by 1816 

'*         when  attachment  to  be  shown  on 1217 

of  citation,  notice,  etc. ,  in  surrogates'  courts ;  how  made 8585 

additional  publication  ;  when  required 2586 

service  of  summons  by  in  city  court  of  New  York. 8165, 8170 

where  publisher  in  county  refuses  to  publish 8298, 8294 

fees  of  publishers , ,, ..8817 

loloof  construction  as  to  publicat4oiis*,i,,,..i,„,,i,»,,,,,,,.*,liJ^!i!!^I 
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l*tyfiU<J  ADlflNISTBATOB —  SECTIONS 

-when  to  be  cited  on  application  for  letters  of  administration 2665 

coanty  treasurer;  when  to  be  ex  offlcio  public  administrator  2666 

"             "           bond 2666 

"            *'           authority  of ;  when  superseded 2667 

"            "           powers  and  proceedings  of 2668 

"             "           payments  by  into  State  treasury 2668 

in  Kings  county;  how  appointed;  duties 2669 

Pttbuc  Funds;  Action  by  Peoplk  to  Recoveb  Missapfbopbiatbd 1969-1976 

JPttblic  Holidays — 

enumerated 3343 

I^iTBUC  Officbbs— 

injunctions  against COS 

attachment  for  peculation 637 

death  or  removal  of,  not  to  effect  abatementof  pending  action,  etc 766 

service  of  subpoena  upon 869 

certiflcates  by,  when  evidence ■. 921,922 

certain  state  officers  entitled  to  searches  without  charge :-i290 

may  demand  delivery  of  books  and  papers  belonging  to  office 2471a 

liow  such  demand  enforced. .   2471a 

See  also  Opficial  Bonds. 
I^TTBLJc  Officers  ;  Action  bt  Pboplb  to  Rbcovsr  Misappropriatbd  Pub- 
lic Property 1969-1976 

PiTBCHASE  Money— 

when  evicted  purchaser  at  execution  sale  may  recover 1479 

I^jKCHABS  Money  Mortoaoe — 

when  lien  of  superior  to  judgmeat 1254 

Purchaser — 

at  execution  sale ;  when  may  maintain  action  for  waste 1654 

liability  of,  pendlne;  action  of  ejectment  or  dower 1685 

from  heir,  wnen  protected  against  devise 2628 

Putnam  County— 

stenographer  for  supreme  and  county  court  of 256 

QirsENB  County— 

subpoena  of  city  court  of  New  York  may  be  served  in 338 

stenographer  for  supreme  and  county  court  in 256 

QfTO  Warranto,  Action  of— 

writ  of  quo  warranto  abolished,  action  substituted 1983 

attorney-general  may  maintain  action 1948 

proceedings  when  complaint  names  rightful  incumbent. 1949 

jurytriai    1950 

assumption  of  office  by  person  entitled 1951 

proceedings  to  obtain  books  and  papers 1952 

damages ;  how  recovered 1953 

one  action  against  several  persons 1954 

injunction,  when  may  be  granted. 1956 

finaljndgment 1956 

Railroad  Corporation— 

service  of  summons  upon  in  justices*  courts.  ...-•• 2A&0, 2882 

BsAii  Propbrtt—  ^^ 

d^nitions.  *^  ^ 

•^property'' aS43 

•*real  property  "  in  general 3343 

**             as  used  in  condemnation  law 8358 

**                   "     in  chapter  on  surrogates*  courts 2514 

♦*                   **     in  reference  to  "  inheritance " 2514 

•'distinct  parcel" 3343 

subject  to'  attachment 645 

levy  under  attachment ;  howmade ,  .649 

certain  receivers  may  hold 716 

conveyance,  when  may  be  ordered ., 717,  718 

liow  sold  under  execution 1242 

*'        securify  upon  sale  by  referee 1243 

•*       conveyances  of  particular  interest  to  state  party's  name . .  1244 

judgment ;  when  a  lien  upon 1250 

bound  for  ten  years  by  judgment  docketed 1251 

may  be  levied  ui>on  after  ten  years  1252 

land  held  under  contract  not  bound  by  judgment. , 1258 

preferences  of  mortgages  for  purchase  money 1254 

on  motion  to  vacate  judgment,  notice  to  be  given  to  occupant  of  real  pro» 

perty  affected 1288 

execution  against  property  of  tenant 1371 

execution  awarding  possession  of 1373 

sale  under  execution,  redemption  and  conveyance  thereof,  rights  and  lia- 
bilities of  persons  interested 1480-1478 

femedies  for  failure  of  title  of  real  property  sold  under  execution,  and  to 
enforce  contribution.,,,..., M79-1486 


tat  INDEX. 

BlAL  Tbovebty— continued.  tiotloiM 

when  new  execution  not  to  be  enforced  against. 1495 

action  to  recover 1486-1581 

See  Ejboxkbnt. 

action  to  compel  determination  of  claim  to IttS-ieoO 

Indgment  may  award  pofeseeeion  ;  penalty  for  disobedience 1G76 

jadgment  ailecting,  to  be  entered  in  county  where  situated 1C77 

sales  of  in  actions  affecting,  liow  made  and  conducted. 1678 

"  noticeofsale 1678 

*^  practice  upon    1679-16S4 

**  purchasers  rights  . .-. |*>S5 

spscial  proceeding  to  recover,  not  to  be  taken  except  as  authorized,  etc 1688 

of  deoeaent ;  when  not  bound  by  judgment  against  executor  or  admin- 
istrator      1888 

effect  of  application  to  sell  in  creditor's  action  against  debtor's  next  of  kin, 

etc 1845 

action  to  establish  will  relative  to 1866 

debtor's  interest  in  land  contract ;  how  reached  in  judgment  creditor's 

action 1874 

summanr  proceedings  to  recover  possession  of 2281-2S65 

pioceedings  for  the  disposition  of  real  property  of  infant,  lunatic  or  habit- 
ual drunkard 2346-2364 

additional  allowance  on  sale  of  decedent's  in  surrogate's  court 8568 

purchaser  from  heir  when  protected  against  devise 8688 

control  over  by  temporary  administrator 8075 

testameatary  disposition  of ;  by  what  law  governed 8096 

sale  of  decedcnt^s  real  property  for  debts  and  funeral  expenses 2749-880/. 

answer  of  title  to  real  property  in  justices'  courts T. 8961-8958 

id.;  in  district  courts  or  the  city  of  New  York  and  in  justices'  courts  of  Al- 
bany and  Troy  8218 

fees  of  referees  upon  sales  of  real  property S^ 

1>roceedinfi;s  for  the  condemnation  of. 8857-8984 
d  ;  f  or  sale  of  corporate  real  property 8800-8397 

Bbal  Pbopxbtt,  Actions  Belatinq  To— 

ejectment 1495-lfiSl 

partition 1588-1596 

dower 1 596-1085 

foreclosure 1886-1687 

compelling  determination  of  claim  to  real  property I688-I06O 

waste 16M-1669 

nuisance      1860-1868 

miscellaneous  actions 1664-1609 

provisions  generally  applicable  to  actions  relating  to  real  property 1070-168i) 

Bbcsivers— 

clerks  and  court  attendants ;  when  not  to  act  as 90 

when  appointed 718 

notice  of  application 714 

security 715 

real  property;  when  may  hold 71J 

action  upon  bond  of. 1800 

rate  of  commissions  allowed 8820 

in  particitlar  ccues— 

as  successor  of  surviving  executor 186J 

Judgment  creditor's  actions. 1877 
n  supplementaiy  proceedings 2464-8471 

**  may  sue  in  justices' courts 88Cj 

corporations 1810 

"  in  action  for  diesolution  of 1788, 1789 

**  in  proceedings  for  voluntary  dissolution 919 

RxooGinzAKOB  ;  Action  upom  Fobtbitbd 1981-1968 

Bkcobd — 

courts  of.  enumerated 3 

courts  not  of  record  enumerated 3 

RlOORDS — 

subpoenas  to  produce 

copies  of  public  ;  whsn  evidence 

of  foreign  court  *'  900-964 

Bkcordeb*^  Coubts  or  Utica  anb  Oswkqo 81984S0i 

Bboordinu—  .  

of  fc  aign  wills;  authentication  and  proof  of  same S706,tS04 

BaoovsBT  or  Rkai.  Pbofxbty — 

action  for , 1480-1881 

8m  Bjxctxxnt. 


of  real  property  rroin  sale  under  eoDecntioii 1440  *1478 

from  warrant  to  disposBeM  in  siunniaiy  proceedings SaG7"2960 

BBDUHDAirr  Hattsb— 

may  be  stricken  out  of  pleadings 541 

Ss-£ntbt— 

notice  of  in  ejectment , 1506 


clerks  and  court  attendants ;  when  net  to  act  as SO 

id. ;  in  surrogates^  conrts tSlt 

motion  for  new  heiwing ;  after  trial  of  spedfic  questions  by 1004 

qnaliitcationB  of. 1024 

not  allowed  to  purchase  at  sale  of  real  proi»erty  1679 

contempt  before 221^ 

fees  of  generally 8396 

•*    In  surrogates^  courts UM 

**    on  sales  of  real  property 88J>7 

testimony  of  physician  in  action  for  personal  injuries  may  be  taken  by. .  836 
tt  trial  by  jury  waived,  action  must  be  tried  by  the  court  unless  reference 

directed. 1008 

trial  by  jury ;  how  waived 1009 

decision  upon  trial  by  the  court,  when  to  be  filed ;  consequence  of  failure. . .  1010 

reference  by  consent ;  when  and  how  made. 1011 

qualification  of  the  last  section lOiS 

compulsory  reference  for  trial  of  issues ;  in  what  cases  it  may  be  made. . . .  1018 

proceedings  where  the  reference  is  for  trial  of  part  of  the  issues 1014 

campulsorv  reference  upon  questions  incidentiuly  arieiag 1015 

referee  to  be  sworn 1016 

witnesses  may  be  subpoenaed 1017 

general  powers  of  a  referee  upon  a  trial 1018 

referee's  report ;  when  to  be  made,  consequence  of  failure 1019 

report  defined 8848 

double  or  other  increased  damages 1020 

decision  of  court  or  report  of  referee,  upon  trial  of  demurrer lOf  1 

id. ;  upon  trial  of  the  whole  issue  of  fact lOSS 

parties  may  require  court  or  referee  to  determine  particular  questions 1038 

qualifications  of  a  referee 1084 

sever/^l  referees  may  be  appointed 1025 

proceeding  regulated  where  tlK*")  are  several  referees 1086 

Judgment  u^icr  reference  of  specific  question  of  fact 1226 

**        upon  trial  by  referee  of  whole  issue  of  fact 1228 

interlocatory  reference  or  judgment ;  how  reviewed 1839 

iu  surrogate.:*  courts 2546 

rlerk  in,  T/hen  not  to  act  as  referee 2511 

of  questions  arising  on  motions  in  city  court  of  New  York 8178 

Bboisvebs^ 

fec3 8806 

**   to  be  taxed  on  demand 8287 

)Rblatob— 

3c  2  3^' ATI:  Wbits  Gbkbbaixt  and  under  the  various  state  writs. 

ftEUOIOTr;;  Cor.POBATK>NS — 

ezempiiod  ij^i  \  certain  provisions  relative  to  corporations 1804 

HuMAinDEnii.'-::— 

when  may  ^s  joined  as  defendant  In  ejectmmt 1508 

whe!  \  may  brin^  action  for  partition 1538 

holding  over  in  possession  of  real  estate  ;  action  against 1664 

when  inay  maintain  action  for  injury  done  estate 16C5 

BnCABBIAOK^ 

after  divorce  for  adultery 1761 

]l^niITTITU»— 

of  court  of  appeals 194 

Rbmovai.— 

of  executor,  administrator,  or  guardian  for  failure  to  give  new  bond 2599 

of  aurctic3  for  failure  to  give  new  bond 2601 

of  testauentarr  trustee 2817 

appoiiitment  of  successor —  8818 

Seo  also  Ubvooation. 

BSMOTAL  OW  AOTIONS-^ 

to  supreme  court  of  action  pending  in  superior  city  court 888 
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BracoTAL  07  XcnaNB-H;orttinved. 

to  saperior  city  courts  from  Bapreme  conrt 874 

to  supreme  conrt  of  action  poiding  in  city  court  of  New  York 819 

from  county  court  to  supreme  conrt 843-M6 

consolidation  after  removal  to  supreme  court 81B 

from  mayor's  court  of  Hudson  and  recorder's  conrt  of  Utica  and  Osweeo 

to  supreme  court 8l$n'-3190 

id.:  to  county  conrt 8200 

to  court  of  common  pleas  from  district  courts 3218 

BncoYAL  OF  Action  in  Justicbs'  Coxjbts— 

on  expiration  of  justices'  term 8150 

when  justice  a  necessanr  witness 8151 

proceedings  upon  transfer 816(1 

RlBNSSBLAJBR  COUNTT— 

jail  liberties  for 145 

Rbnt— 

ejectment  for  non-payment  of 1504-1510 

aojostme  .t  of  among  parties  in  partition 1588 

apportionment  by  executor  and  administrator 2730 

Renunciation — 

by  executor 2689 

exclusion  of  executor  failing  to  denounce  or  qualify S64S 

Bbplbyin  Gsnsballt— 

chattel,  defined 834^ 

joinder  of  action  with  others 1P89 

when  replevin  cannot  be  maintained 1890 

id. ;  after  judgment  against  the  plaintiff 189i 

id. ;  by  an  assignee 1698 

jurisdiction,  etc.,  when  replevin  precedes  summons 1698 

plaintiff  may  require  sheriff  to  replevy 1694 

aflBidavit  therefor,  before  commencement  of  action 1685 

id.;  after  commencement  of  action 1696 

id.;  where  several  chattels  are  to  be  replevied. 1697 

)iovision  where  a  part  only  is  replevied 1696 

)laintLS'8  undertaking  for  replevin 1899 

low  chattel  to  be  replevied 1709 

id. :  how  taken  from  a  building,  ete 17U1 

replevied  chattel ;  how  kept,  etc 1702 

when  defendant  may  except  to  sureties ;  proceedings  thereupon 1708 

when  defendant  may  reclaim  chattel ;  proceedings  thereupon 1701 

sureties  ;  when  and  how  to  justify 17* 

when  and  to  whom  sheriff  must  deliver  chattel 1708 

penalty  for  wrong  delivery  by  sheriff 1707 

undertaking ;  to  whom  delivered 17C8 

claim  of  tii  le  by  third  person  ;  proceedings  thereupon 17'W 

action  agamst  sheriff  upon  such  claim 1710 

indemnity  to  sheriff  against  such  action ^ 1711 

when  agent,  etc. .  may  make  affidavit  for  replevin  or  return 3712 

second  and  subsequent  replevin ;  proceedings  thereupon 1713 

replevin  where  order  of  arrest  has  oeen  granted 1714 

return,  etc.,  by  sheriff 1715 

id. :  how  compelled 1716 

replevin  papers  to  be  made  part  of  judgment-roll,  ete 1717 

action  not  affected  by  failure  to  replevy  1718 

when  and  how  plaintiff  may  abandon  his  claim  as  to  part 1719 

title ;  how  stated  in  pleading i 1780 

taking,  etc. :  how  stated  in  complaint 1781 

damages,  wnen  chattel  injured,  etc. ,  by  defendant 17S8 

answer  of  title  in  thii d  person 17B 

answer  that  property  was  di^t^ained  doing  damage 1784 

defendant  may  demand  judgment  for  return 1785 

verdict,  etc. ,  what  to  state 1788 

substitute  in  certain  cases  for  finding  as  to  value 1727 

verdict,  etc.,  for  part  of  several  chattels  ;  judgment  thereupon 1726 

damages  how^  ascertained  on  default , 17* 

final  judgment ;  docketing  the  same , 17i0 

execution  ;  contents  thereof 1378, 1731 

id;  sheriff's  power  to  take  chattel 17*1 

action  on  undertaking  ;  when  maintainable 1788 

sheriff's  return  evidence  therein 1784 
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Rmjnmr  QvsvrajjuT-— continued.  raorioRs 

injnry,  etc.,  no  defense «« *.*.....  1785 

abatement  and  revival  of  action , 1786 

Rkplvyin  in  Jubtioes'  Courts 8910-3i>88 

when  action  for  a  chattel  may  be  brovj^ht 8919 

plaintiff  maj  procure  replevin ;  affidavit  r.vA  undertaking 8990 

requisition 2921 

id. ;  h'^w  executed.    Service  o2  summons,  etc 8928 

return  of  constable 89^8 

ddTendai  *:  may  except  to  sureties ;  proceedings  thereon 2984 

r'.efendant  may  i  ?clami  chattel ;  proceedings  thereon 2ft25 

justiftcati  .n  of  euretic : S926 

when  and  to  \/hom  constable  must  deliver  chattel 8997 

penalty  for  wron^  delivery  by  constable 8928 

claim  of  title  by  third  person .  8929 

defendant  may  demand  Judgment  for  return 2^ 

proceedings  in  the  action;  action  upon  undertaking 2981 

proceedings  when  summons  not  personally  served 8982 

when  action  not  affected  by  failure  to  replevy 2988 

docketing  transcript  of  judgment  for  chattel , 8019 

execution  on  judgment  for  chattel 8068 

Replkvin  in  District  Courts  of  New  York  and  Justices^  Courts  of  Al- 
bany AND  Trot 8210»  8211 

BBPIiT — 

defendant  may  demur  to 498 

wliat  to  contain   514 

judgment  upon  failure  to  repiv , 515 

when  court  may  require  a  reply 616 

plaintiff  may  set  f  ^rth  several  avoidances  in 517 

See  also  Pleadinos. 

Report— 

defined 8843 

of  referee,  within  what  time  to  be  made 1019 

"         upon  demurrer,  what  to  state 1021 

**         upon  trial  of  the  whole  issue  of  fact 1028 

•See  Referees  an<l  References. 

in  ejectment  for  non-payment  of  rent 1507 

Reports  of  Cases — 

of  court  of  appeals 209-216 

of  supreme  court 220,  246,  260 

of  foreign  courts  ;  presumptive  evidence  of  foreign  common  law 948 

Requests — 

for  findings  ;  on  trial  by  court  or  referee 1088 

Res  Adjudicata— 

when  judgment  dismissing  complaint  does  not  prevent  new  action 1209 

Resident — 

where  to  attend  on  taking  of  deposition 886 

who  deemed  in  city  court  of  New  York 8160 

id. ;  for  purposes  of  jury  duty  in  New  York  county , 1080 

married  womau  ;  when  deemed  a  resident  in  divorce  and  separation 176S 

Resignation— 

by  testamentary  trustee 2814 

removal  of 2817 

appointment  of  successor ._ 2bl8 

Resolutions—  . 

of  sttite  legislature;  bow  proved    932 

of  cities  and  villages ;  how  proved 941 

Restitution — 

when  awarded  on  appeal 1823 

Hetaxation  of  Costs 8264 

Returns — 

amendment  of 725 

in  replevm,  when  to  be  filed  by  sheriff 17iti 

compelling 1716 

Reversioner— 

when  may  be  joined  as  defendant  in  ejectment 1508 

when  may  maintain  action  for  injury  done  estate 1665 

action  by,  after  tenant's  default  in  ejectment  or  dower 1680 

Rktiew  ;  Writ  of — 

known  as  certiorari ,,., ,^ 1991 
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BSTOOATIOK  OF  LSTTBIUI  OF  GUABDIANSHIP  ...«««..•  1 1 1  «.«......*.,.... , 

for  failure  to  give  new  bond , 

contents  and  effect  of  decree  revoking 9608-1004 

power  to  appoint  succeer^r  upon  revocation 

euccessor  may    prosecute    official    bond  of  ptartj  whose    lettlnB    have 

been  revoked 

Revocation  of  Lbttbbs  Testaubnt^j^t  and  Lettsbs  of  ^mdhstbation 

S684-969B 

for  failure  to  give  new  bond 2699 

revocation  of  letters  npon  proof  of  will  or  revocation  of  probate,  etc 2884 

revocation  of  letters  ivy.  disqtualiflcation,  misconduct,  etc ^ 2686 

petition  ;  citation  thereupon 2686 

nearing ;  decree 2687 

decree  not  to  affect  testamentary  trusts 

application  by  executor,  etc.,  for  revocation  of  letters 

proceedings  thereupon 

in  what  cases  letters  may  be  revoked  wit?  .out  a  citation 2601 

remaining  executors  may  act  where  letters  of  one  revoked 

in  other  cases  successor  to  be  appointed 

contents  and  effect  of  decree  revoking  letters 9608, 

power  to  appoint  successorupon  revocation  , 

successor  may  prosecute   fficial  bond  of  party  whose  letters  have  been  re- 
voked   

Revocation  of  Probate 

persons  interested  mayapplyfor , '  2617 

application  ;  when  to  be  made 26tf 

*'  citation  thereupon 2640 

executor,  etc.,  to  suspend  proceedings 2660 

hearing 2861 

decree 

no- ice  of  decree  of  revocation , 

Rewabo— 

to  constable  forbidden , , 

Richmond  County— 

stenographer  for  supreme  and  county  court  in 

subpoena  of  city  court  of  New  York  may  be  served  in , 

RocHESTEB ;  Municipal  Coubtof 

Rockland  County— 

stenographer  for  supreme  and  county  courts  of , 

Rules— 

of  courts  of  record;  how  made  and  revised IT 

to  be  publishctl |g 

Sale  undeb  Judoment  and  Execution  Gbneballt— 

of  real  or  personal  property*  how  conducted 1949, 1884*  14SB»  14lf 

sheriff  to  exhibit  property  upon  request  of  creditor 138i 

of  xeal  property 1949,149 

**  redcmntion  and  liabilities  of  persons  interested 1480-1478 

••  notice  of  sale  1484-1486 

*'  certiflcates  in  duplicate  to  be  made  by  sheriff. 1438 

**  **  to  be  recorded,  etc ],    1432 

'*  title  not  divested  before  deed. '    1410 

•*  secunty  upon  sale  by  referee 1218 

"  conveyance  of  particular  interest  to  state  piarty^s  name!    !    1244 

personal  property,  how  to  be  sold IBgA  1418 

**  notice  of  sale.        14J2 

Bale  undeb  Judgment  and  Execution  in  Justices*  Coubts 80BOL  8090 

Sale  in  Actions  IlELATiNa  to  Real  Pbopbbty— 

notice  of 157g 

"    publication  of  advertisement IfTg 

how  sale  made  and  conduct'^d ],.,'.    lfS8 

who  not  allowed  to  purchase  at !!!'..'."    1679 

fees  of  referees  on '  * '    2907 

Sale  ob  Mobtqaqe  of  Decbdent^s  Real  I^pebty  fob  Debts*  and 

FuNBBAL  Expensbs 9r4O>S80l 

what  property  can  be  sold,  etc 2749 

petition.  wh€n  and  by  whom  presented ,,,, 2<Q0 

creditor's  time  to  apply  extended  in  certain  caces ".'.'.'/'    2751 

contents  of  petition 27a 

JWQceedinjfs  where  8ome  of  the  factiariuiimowi*.!^*  !^  2789 


\  INDEX, 

Haim  OB  MoBTGAoig    OF    Dsoedent's  Real  Psofkbtt  fob  Debts  and 

Funeral  IRxPEStntB—ccitinued.  SBonoNS 

citation  thereopon 8754 

hearing 8755 

proof  of  debt  apon  which  judgment,  etc.,  has  been  rendered 8756 

the  last  eection  qiiaiifled ^b7 

decree  t.  recite  debts 8758 

what  proof  necessary  for  a  decree 875d 

decree  to  mortgage  or  lease 2760 

decree  to  sell 2761 

id. ;  when  title  is  in  controversy 27B2 

id. ;  order  in  which  different  parcels  are  to  be  sold 8763 

id. ;  where  undivided  interest  or  precedent  estate  is  created  by  the  will,  etc.  8764 

form  of  decree 8766 

bond  to  be  given  by  executor  or  administrator 8766 

if  he  rcf  ases,  freeholder  to  be  appointed  to  execute  decree 8767 

order  directing  execution  of  decree.. 2768 

id  ;  as  to  diet  net  parcels  after  appeal 27n9 

id. ;  not  affected  by  death,  etc 2770 

what  credit  allowed  on  sale 2771 

mode  of  sale ;  notice  thereof SJ772 

distinct  parcels  to  be  sold  separately. 8778 

who  not  to  purchase 2774 

order  to  vacate  sale ;  resale 8775 

order  to  confirm  sale ;  conveyance  thereupon 2776 

when  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir,  etc 8777 

effect  of  conveyance  in  other  cases 2778 

contract  for  lands  ;  how  sold 8779 

id.;  purcaaser's  bond  for  payment  (hereupon 8790 

id. ;  when  interest  in  part  of  land  under  contract  may  be  sold 8781 

id. ;  effect  of  conveyance  of  decedent's  interest 278*3 

id. ;  effect  of  conveyance  of  pait 8788 

purchaser  a  title  not  affected  l>y  certain  irregularities,  etc 2784 

Id. ;  presumption  where  records  have  been  removed 8785 

proceeds  to  be  paid  into  court ;  effect  thereof 2786 

notice  of  distribution  of  proceeds 2787 

hearing ;  proof  of  further  debts 8788 

when  Hale  of  unsold  property  may  be  directed 2789 

Sroof  of  claims  to  surplus  money 2790 

ecree  for  distribution,  appeal 2791 

id. ;  county  treasurer  to  distribute 2793 

distribution ;  how  made  2798 

dower  in  lands  under  contract ;  how  computed 2794 

fund  set  apart  for  dower ;  how  invested,  etc 2795 

id.;  share  oelongins  to  infant,  etc 8796 

effect,  upon  proceedinors  under  this  titb,  of  an  action  to  foreclose,  etc 2<'97 

surplus  money  on  foreclosure  and  otatr  sales ;  when  paid  to  surrogate 879S 

id.;  how  distributed 2799 

securities  .and  leases ;  surrogate's  duty  respecting  the  same 8800 

restitution,  for  assets  subsequently  discovered 2801 

allowance  to  executor,  etc 2568 

id.;  to  be  in  lieu  of  commissions 8564 

Balm  or  Drcbdemt's  Psbsohal  Pboprbty  fob  Dbbts  and  Lboaoibs 2717 

SAL.B  0&  MOBTOAQB  OF  INPANT,  LUMATIC,     IdIOT,     OB     HABITUAL    DbUNKABD'S 

Beal    Pbopebty 2346-2364 

action  to  compel  conveyance 23:6 

who  may   maintain  action 2346 

judgment;  effect  thereof 2347 

appUcation  to  dispo  e  of  real  property ;  in  what  cases 2348 

id.;   by  whom 2349 

contents  of  petition 2360 

trust  company  may  be  appointed  special  guardian 2o62 

bond  of  committee  of  lunatic,  etc ^^J 

Id.;  of  guardian  of  infant *J^j[ 

boni ;  how  prosecuted "• *JJ5 

reference  to  inquire  into  the  application  j«oj 

final  order gS 

report  of  sale,  etc...... ;..... gg 

cert*tc  sales,  etc.,  prohibited ^I 

effe  5 1  of  conveyance,  etc gJJ 

proceeds  of  sale  deeQi«4r«ftl  property , *««• ••  «w* 
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84LI  OB  M ORTGAGS  OT  InTANT,  LuNATIC,  IDIOT,  OB  HABITUAL  DbUHKABD^S 

Rbal  Frovkrty— continued.  aacnoira 

infant  deeme  1  a  ward  of  coart iKO 

Ji^pojition  of  proce;;d"9 ;  accounting SS61 

particular  eutai^B;  when  incladed  in  Bale SSKii 

il. ;  when  beloniB^mg  to  infant,  etc 2 :68 

deotB  of  infant,  etc.,  to  be  paid  equally iBH 

Pale  o«f  Corpopatb  Rbal  Propbbtt 8390-3997 

HATiaFACTlOV  OF  JUI>0]1BNT ISSl-l^rJ 

SCANnA-  OU8  Mattbr— 

maj  be  stricken  out  of  pleading •  645 

8rHiENFCTAPT,  CriT  CoTTRT  OF 8203, nute 

BciBK  Facias— 

writ  of  abolished 1W8 

Sbal— 

of  former  snporior  city  courtB *... ^3 

pre^amptiye  eyidence  of  consideration SIO 

certificate  of  authentication  to  he  sealed 85H 

wh'jn  no  c^eal  required  to  certified  copy  of  order 950 

may  be  impressed  directly  upon  paper MO 

stale  writs  to  be  issued  under 1992 

ssals  of  courts  and  counties 27,30,93 

SXABCH— 

official  certificate  of,  when  evidence Vtl 

wbnt  public  officers  to  make  upon  request  and  penalty  for  refusal 961 

to  b'3  furnished  without  charge  to  certain  enumerated  officers SS90 

Srabchks — 

^'b on  may  1>e  taxed  and  included  in  bill  of  costs 3256 

Sbcretabit  of  Statb— 

copiesof  papers  on  file  in  office  of,  when  evidence 981 

SacuRirY— 

when  not  required  in  actions  bv  people  or  municipal  corporations 1998 

deposit  of,  to  leduce  penalty  of  executors,  administrators,  or  guardian  s 

bond «395 

See  Bonds  and  Undsbtakinos. 

Sbcuritt  for  Alimony— 

husband  may  be  required  to  give 1778 

tequestraiion  for  faiiuie ITit 

payment  enforceable  by  contempt  proceedings l«rs 

Sbcuritt  for  Costs— 

when  defendant  may  require 8868 

id. :  after  action  commenced 82i^ 

the  last  two  sections  qualified 8270 

id. ;  io  actions  by  and  against  executors,  etc 3271 

order  to  gi^re  security 3S78 

requisites  of  undertaking 8278 

notice  of  exception  ;  id.,  of  justification 8874 

jU£.tlflratlon  of  sureties  ;  allowance  of  undertaking 8S75 

order  to  give  additional  securiiy;  j)roceedinge 8876 

effect  of  failure  to  obey  order  to  give  security 8877 

liability  of  ai  tomey  for  costs  in  certain  actions 8K8 

title  applicab'e  to  special  proceedings 8271 

nuticeofiufetification  of  sureties  in  city  court  of  New  York,  when  to  be 

served 3161 

Sblect  Schoot.s  and  Academies— 

exempted  from  certain  provibions  relative  to  corporations 1804 

Sbpab\ti  .n  ;  Action  FOB— 

for  what  causes 1768 

when  maintainable Ki'S 

complaint ITN 

answer 17€5 

judgment ;  custody  and  maintenance  of  cliildren.  provision  for  plaiutUI 

1766, 1771. 1775 

'*          revocai  ion  of  judgment  on  application  of  parties 176r 

married  woman,  wbea  deemed  aref*ident inW 

final  judgment  in  ;  may  award  costs ' 17® 

alimony,  counsc  1  fees,  etc. ,  in I716B,  17T2 

counterclaim  n.ay  be  jntoipofiod  in , 17»0 

husband  ma^  bo  required  to  give  security  for  alimony 1^ 

payment  e.^forceable  by  contempt  proceedings 1778 

judgment  not  to  be  rendered  on  default  in  action  for,  except,  etc 1774 

fumwon.? ;  requisites .  jjff 
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8a9u>BTBATioir—  Bsonosv 

action  by  Judgment  creditor  to  seqnestrato  property  of  corporatllon  after 

retom  of  nnsattsfied  execution 2784 

SsBVicK  or  Pafbrs  Gknerally— 

paper  may  be  served  personally 796 

ouer  modes  of  eervice 797 

when  through  post-office 798 

When  paper  to  be  served  on  attorney ;  when  service  not  required 7^ 

when  service  may  be  made  on  clerk,  for  non-resident 800 

service  in  New  York  cit v 801 

this  article  not  applicable  to  service  of  summons,  etc 802 

Skrviob  of  Pafbbs  in  Particulab  Courts  and  Cases— 

upon  attorney  of  adjoining  state 60 

upon  prisoner 131, 138 

summons ;  how  to  be  made  in  courts  of  record 426 

**  personal  service 425-434 

••  proof  of 484 

•'  substituted  service  generally   485-445 

"  "  fii  city  court  of  New  York 8165,8170 

••  Bervice  in  justices*  courts 2878-2885 

••  "         district  courts  of  New  York 8208 

*'  "        city  court  of  Yonkers 8805 

^  where  attachment  has  been  granted 638 

•'  "  *'  in  justices^  courts 2916 

snbpcena  generally 852,  854 

^'       in  surrogates*  courts 258*3 

"       in  justices^  courts 2970 

snbpcena  in  mayor^s  court  of  Hudson  and  recorder's  court  of  Utica  and 

Oswego , 8201 

affidavit  or  service  of  notice,  when  evidence 927 

service  of  state  writ,  how  made 1929 

*•         habeas  corpus. . : 2000 

**        writ  of  certiorari  to  review  decision  of  inferior  tribunal 2i30 

*'        citations  In  surrogates^  courts 25]9-2'82 

"        notices  in  city  court  of  New  York. 8*61 

"        pleadings  **  3168 

^BsaioN  Laws— 

how  read  in  evidence '*'^'^ 

changes  of  names  to  be  published  In 2418 

BXTTOfO  JUDOlfBNTS  ASIDB^^ 

See  Yaoatino  Judgment. 

Sbttlsmbnt — 

"judicial  settlement^'  defined 2514 

See  Accountings  in  Surrogates'  Courts. 

Ssttlbuent  of  Action — 

costs  upon 3260 

Settlement  of  Case— 

when  case  necessary,  how  made  andsettled 997 

Severance  of  Action— 

when  court  may  order * 511 

pracflce  respecting 12-40 

m  ejectment 1516-1518,1522,1523 

Sham  Defenses- 

may  be  stricken  out 533 

Sham  Pijsadings— 

notice  of  motion  to  strike  out  In  city  coort  of  New  York  ;  time  to  serve  . . .    8161 

Sheriff — 

not  to  practice  as  attorney 61 

liability  of,  a^  bail 587->  595 

amending  return  of 725 

duties  ©generally  on  formation  of  trial  jury 1178-1174 

in  New  "S^rk  county  to  notify  jurors  drawn  3 100 

id.:  as  to  kings  county  1146, 1 1 W 

and  assistants,  not  to  purchase  at  execution  sale 1387 

when  under  sheriff  to  enforce  execution 1388k 

lights  of  indemnitors  of,  on  levy  and  sale  of  personal  property  under  exe- 

coUon 1421-1425 

liability,  in  proceedings  to  collect  fine 8300 

fees  of ,  to  be  taxed  on  demand 32S7 

**      emunerated *,..,,.,«««*< 88(yr,8808 
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SBKBsrr—continued.  eitCTiowa 

fe'vof,  how  collected SS09 

See  also  Coroioeb,  Incoming  and  Outgoing  Shbbiff,  Jail  LiBrsm-s, 
Mandates  ;  Exbcution  of  Gensbally,  Mandates  Against  ths 
Pebson. 

Shbbiff's  Bond— 

euitBupon 1880-1885 

Shbbiff's  Deed — 

on  sale  nnder  execation 1440, 1471-1478 

title  to  real  property  not  divested,  before litO 

Shebiff's  Jcbt— 

to  try  claim  of  third  person  to  property  seized 108, 100 

in  New  York  county  ;  how  selected,  etc 1118 

Sittings  of  Coubts 81-45 

See  Coubts. 

Slandbb— 

pleadings  in 6S5 

Slandeb  Imputing  Unchastitt-- 

not  necessary  to  prove  special  damages 1900 

when  damages  are  woman's  separate  property 190T 

Special  Guabdian— 
See  Guabdian,  etc. 

Special  Guabdian  in  Subbogatbs^  Coubts—  

when  to  be  appointed , 2590 

notice  of  procetfiings  to  appoint , S581 

clerk  in  surrogate's  coart,  when  not  to  act  as 2511 

Special  Pbocbeding— 

defined 8334 

refers  to  a  civil  proceeding 8343 

snbstitation  of  one  officer  for  another  in 52-58 

power  of  county  judge  in S49 

provisions  relative  to  snbstit  uted  service  applicable  to 438 

returns  and  papers  in ;  where  to  be  filed 825 

penalty  for  juror's  neglect IISR 

sheriff,  when  to  take  charge  of  jury 1196 

notice  of  fine  to  juror 1197 

"       return 1198 

"       collection  or  remission  of  fine 1190 

appeal  to  general  term  of  supreme  or  superior  city  court  in 1S60-19S1 

to  recover  real  property,  not  to  bo  taken  except  as.  authorized,  etc I<i88 

rules  as  tosecurlVy  for  costs  applicable  to .•  8279 

commission  to  take  testimony  In tt88 

Sfeoial  Tebu— 

when  motion  for  new  trial  to  be  at 1002 

Special  Vbbdict — 

defined 118S 

motion  for  judgment  upon 12A 

State- 
do  security  necessary  on  appeal  by 181S 

assessment  of  damages  for  lands  taken  by 2100-2119 

certain  state  officers  entitled  to  searches  without  charge 8290 

State  Officbbs— 

injunctions  against OOS 

State  Refobteb— 

is  the  reporter  of  court  of  appeals 900 

duties 210 

not  to  be  interested  in  pubbcaMon  ;  contracts  for  publication 211 

copyright  of  reports 21* 

secretary  of  state  to  distribute  reports 213 

unreported  decisions,  etc. ,  to  be  delivered  by  reporter  to  'successor 214 

opimons,  etc.,  not  to  be  delivered  excent,  etc 215 

certain  opinions  to  be  deposited  with  clerk 21ft 

State  Wbits  Geneballt— 

enumerated 1801 

to  be  under  seal  of  court lOflO 

at  whose  instance  issued. . . : IWO 

relator,  when  joined  with  people ;  parties  how  styled lOM 

parties  may  appear  by  attorney MflO 

allowance  to  be  indorsed  and  signed 1090 

fliul  order ^owtiMiipoceedlngs  same  a9  In  actions t.««^^^<..v**  ^ 
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0ffATs  Wbits  QKsnauLLLT^crntinued,  escnoirs 

writ ;  when  retm  .lablc . . .  ^  i^jl^jli/-:-:^ ^^^ 

'*     lkOW!:ervod .■  .^r-'^'^-^     ■'. 1M9 

*           "         when  person  conceals  himself,  etc 2008 

**     habeas  corpofj,  how  served,  fees  cad  undertaking,  when  required  —  9000 

•*                ••            perron  served  t^  obey 2004 

«*                "            time  of  returning 2006 

*'     fees  to 'persons  nou  officers 2001 

**     last  two  sections  qoalifled 2002 

costs— ponieMnent  for  non-payment 2007 

See  also  Peopls  ;  Hpeoial  PbockbdingsInstitutso  bt  Statb  Whit. 

Btatutb— 

private  statute ;  how  pleaded 630 

In  eeneral  how  provea 9S2 

OToinances  of  cities  and  villages,  how  proved Ml 

of  foreign  state,  how  proved 942 

8tat— 

when  appeal  effects 1810 

when  not  reckoned  in  time  to  issue  execution. 13S2 

when  not  to  exceed  twenty  days 776 

quaiMiMtions < 82 

seneral  duties;  when  to  file  notes '    83 

{akenotesof  all  rulings 83 

to  furnish  certlfled  transcript  of  minutes 83 

notes ;  how  preserved  when  written  out 84 

*       when  may  be  treated  as  minutes  of  judge 1007 

to  furnish  judge  with  copies  of  proceedings  gratuitously 85 

id. ;  to  others  for  compensation : 83 

supenrison  to  provide  for  compensation 88 

fees 8811 

stenoffrt^hers  inparHeular  court*-* 

city  court  of  New  York 882 

county  courts 868-861 

id. ;  and  court  of  sesrions  in  Kings  county 869 

supreme  court 221,261-262 

surrogates' courts 2641-%4ll 

Stock— 

levy  upon  under  attachment 646, 647 

Stockboldsbs  ;  Suits  bt  and  Aoainst — 

actions  by  against  directors,  etc.,  for  misconduct,  et^^ 1781-1788 

fllOCXHOLDBB^ 

wrhen  may  apply  for  leave  to  bring  action  to  dissolf e  corporation 1786 

when  may  be  made  parties  in  action  to  dissolve  cocporatioD 1790 

'    when  separate  action  may  be  maintained  to  enf  ore  « their  liability 1791 

Jiroceedings  in  eitner  action. 179:2 
udgment  in  action  to  dissolve  corporation  or  enf <%ee  individual  liability  of 

stockholders 1798 

unpaid  subscriptions  to  stock  may  be  ordered  p^'id 1794 

liabilities  of  directors  and  stockholders  may  b«  enforced 1795 

misnomer  in  action  against 1813 

Stock  Subsobtptioks — 

proceedings  to  enforce  payment  of 1794, 1796 

Struck  Jury 1088-1071 

Submission  or  Controvbrst— 

how  made 1279 

papers  to  be  filed  ;  controversy  thereupon  becomes  an  action 1380 

subsequent  proceedings  regulated X2bl 

Subpcena^ 

courts  of  record  have  power  to  issue 7 

from  city  court  of  New  York  ;  where  can  be  served 888 

mode  of  serving  subpoena  issued  out  of  court 352 

pecAlty  for  disobedience 863 

subpoena  to  be  iesued  by  judge,  etc 854 

penalty  tar  disobeying  subpoena ;  warrant  for  witness. 865 

when  witness  to  be  imprisoned %6 

contents  of  warrant 867 

to  whom  directed ;  how  executed 858 

qualification  of  preceding  sections 859 

witness  exempt  from  arrest 860 

when  to  bo  dl8€lMuged  from  arrest ••. • •  801 
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^iUSPfKSA—eontintied.  sscnon 

by  whom  witness  may  be  discharged 86t 

arrest,  when  void  ;  penalty 86S 

fheritf  not  to  be  liable,  unless  affidavit  is  made 8M 

application  of  foregoing  provieions  to  jadgments 865 

records  not  to  be  removed  by  virtae  of  subpoena  duces  tecum 866 

id;  bK)ksof  account 887 

books,  etc  ,  of  corporation,  how  produced 868 

when  perBonal  attendance  not  required  by  subpoena  duces  tecum 868 

proof  of  service  in  surrogates*  courts 258$ 

bervice  of  in  mayor's  court  of  Hudson  and  recorder's  courts  of  IJtica  and 

Oswego 8801 

Pee  aleo  Deposition. 

auB»*(ENA  IN  Justice's  Courts 8960-8(ni 

blank  may  be  left  in,  for  witnesses'  names 3135 

general  requisites  of  mandates  in  justices*  courts 3195 

SuBSCBiBiNO  Witness  to  Wilxt— 

action  by  against  legatees,  etc. ,  for  share  in  property 1868 

Subscriptions  to  Stock — 

proceedings  to  enforce  payment  of. m    1W4 

Substituted  Service — 

•  order  for  service  of  summons  when  defendant  not  found,  etc 435 

how  service  mupt  be  made 436 

papers  to  be  filed ;  proof  of  service 437 

cases  in  which  service  of  summons  by  publication,  etc.,  may  be  ordered. ..     488 

papers  upon  which  order  for  publication  may  be  made 489 

DT  whom  order  may  be  made  ;  contents  of ^     440 

when  publication  must  be  commenced  ;  when  service  deemed  complete. ..     441 

papers  to  be  filed  ;  notice  to  defendant 448 

id. ;  when  service  is  made  without  the  state 443 

S roof  of  service 444 
efendant  when  allowed  to  defend 445 

judgment  limited  to  attached  property 707 

application  for  judgment  in  cases  of 1216 

summons  in  partition 1541 

proceedings  in  cases  of,  in  attachment  in  justices*  court 2818 

**  replevin  in  justices*  courts  in  cases  of SSSi 

Substitution — 

of  one  officer  for  another  in  special  proceeding 52-53 

Substitution  of  Idsmnitobs — 

upon  levy  under  execution 1421-1490 

Successive  Letters  in  Subrogatb*s  Coubt — 

time,  how  reckoned  upon 

Successor — 

may  be  appointed  by  surrogate  upon  revocation  of  letters 

'*     compel  accounting 2605 

•'     prosecute  official  bond 2008 

accounting  by,  of  deceased  executor,  administrator,  guardian   or  testa- 
mentary trustee 2603 

may  prosecute  bond , 

action  on  executor*s,  etc.,  bond  when  no  successor  appointed 

of  removed  executor , 

Suffolk  County— 

stenographer  for  supreme  and  county  court  in 

Summary  Proceedings  to  Recover  Pos.sb88ion  of  Real  Pbopbrtt 8S31-2266 

when  tenant  may  be  removed 2381 

person  holding  over  land  sold,  etc. ,  may  be  removed ifiSI 

id.;  incase  or  forcible  entry  or  detainers 2M8 

application  ;  to  whom  made. 

petition  by  person  entitled  to  pcMSsession 

notice  to  be  given  in  certain  cases 

petition  by  neighbor  of  bawdy-house,  etc , 

jrecept 

d . ;  in  New  York  city 

d . ;  how  perved , , 

duty  of  person  to  whom  copy  of  precept  is  delivered , , . . .    2341 

when  precept  to  be  served  on  landlord  of  bawdy-honse,  etc , 2*41 

proof  of  service  of  precept 230 

answer , ,..  .       ,       ,,,  ,   2MI 


INDEX.  toil 

ItoiauBT  Pbooebdings  lx>  Beooyeb  Posbbbbiok  of  Real  FnovRBrr— continued. 

SECTIONS 

iSBaes  upon  forcible  entry  or  detainer 2245 

in  N.T.diAtrict  court,  cause  may  be  transferred  to  another  court  for  trial.  2246 

trial 2247 

adjournment i < 2248 

final  order  upon  trial 2249 

amount  of  costs ;  how  collected 2250 

warrant  to  dispossess  defendant 2251 

execution  of  warrant 2252 

when  warrant  cancels  lease ;  exception 2258 

warrant ;  when  and  how  stayed ; 2254 

undertaldng; ;  how  disposed  of 2255 

redemption  oy  lessee 2256 

id.;  by  creditor  of  lessee 2257 

the  last  two  sections  qualified 2258 

order  to  be  made  thereupon  ;  liability  of  person  redeeming 2*259 

appeal 2260 

enect  of  appeal  limited  in  certain  cases 2261 

warrant ;  how  stayed  on  aopeal 2263 

appellate  court  may  award  restitution ;  action  for  4amages 2^63 

application  of  this  title ;  effect  of  final  order 2204 

how  proceedings  under  this  title  to  be  stayed 2266 

SiTKllON— 

defined,  with  respect  to  procuring  the  attendance  of  a  juror 8848 

SUMXONS— 

action  to  be  commenced  by 415 

time  when  court  acquires  jurisdiction 415 

requisites  of  summons 417 

form  of 418 

aeryice  of  copy  complaint  or  notice  with  summons :   consequences  of 

faUnre 419 

eases  where  such  service  must  be  made 420 

appearance  of  defendant 421 

when  defendant  must  answer  at  time  of  appearing 422 

notice  of  no  personal  claim ;  effect  of  service  thereof 423 

effect  of  yoluntao  appearance 424 

■onmions ;  when  and  oy  whom  served  ;  sherifTa  duty 425 

how  personal  service  of  summons  made  upon  a  natural  person 426 

id . ;  in  certain  cases  of  infancy,  or  lunacy,  etc.,  not  judicially  declared. .  .427, 428 

id . ;  when  delivery  of  copy  to  lunatic  dispensed  with 429 

designation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  summons 

Suring  hla  pbeence ;  effect  and  revocation  thereof 430 

how  personal  service  of  summons  made  upon  a  domestic  corporation 431 

id. ;  upon  a  foreign  corporation : 482 

serrice  of  process,  etc. ,  to  commence  a  special  proceeding 488 

proof  of  service  of  summons,  etc.,  bow  made 434 

Bubetituted  service 485-445 

when  defendant  may  be  designated  by  fictitious  name 451 

supplemental  summons ;  when  to  be  issued 458 

semce  of  ;  where  attachment  has  been  granted 688 

dismissal  of  action  for  failhre  to  serve  necessary  parly 821 

and  pleadings  to  be  filed 824 

served  by  publication,  etc.,  in  partition  ;  what  to  stale 1541 

in  matrimonial  actions  judgment  not  to  be  ttken  by  default  uiiIcbb  sum- 
mons has  prc6cribea  notice  upon  it 1774 

service  and  requiFites  in  actions  to  recover  penalty  or  forfeiture 1895-1898 

Sttuxons  in  Citt  CoiJBTof  New  York 8i65 

when  order  for  substituted  service  may  be  granted  in 8165, 8  70 

StrifXONs  IN  City  Coubt  of  Tonkxes ;  b205 

Summons  in  District  Courts  of  New  York. ■  8308 

Summons  in  Justices'  Courts 2876-2886 

Sunday— 

courts  not  to  sit  on,  except  in  special  cases 6 

*8x7FEBioB  Crnr  Courts— 

seals  and  records  of  former.. .'...'./. 93 

*  Abolished  after  January  1. 1896,  by  constitniion  adopted  in  1894.    Jurisdiction 
transferred  to  supreme  court.    Constitution,  Article  VI,  §  5.    L.  1HU5,  c.  946,  §  2. 
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^ISUPKBXOB  COUBT  OF  BUFVAI^O —  BBOnOMi 

'■'SUPBBIOB  CoUBT  OF  ClTY  OF  NeW  YOBK — 

BUPBBSKDBAS —  ^ 

unleM  defendant  charged  in  execution,  etc....... 672 

SuPlSRyiSORB — 

no  security  necessary  on  appeals  by  boards  of «..    1313 

SUPPLBiMEMTAL  PlBADINOS — 

when  allowed M4 

SUPPLKMRNTART  PrOOBEDZMOS a4%i-2471 

proceedings  to  compel  examifuMon  of  judgment  d^tor,    amd  of  hia  debtor  or 

baUee a492-M<3 

the  different  remedies  under  this  title 24S3 

nature  of  the  remedies;  review  of  orders : 3433 

what  judge  may  entertain  the  proceedings '2431 

order  to  examine  judgment  debtor  after  return  of  execution, 2436 

id. ;  before  retam  of  execution  3436 

warrantof  arrest  instead  of  order 3437 

id.;  after  the  order  has  been  made 2ti8 

warrant:  how  vacated,  etc 24S9 

undertaking  may  be  required,  etc 2440 

order  to  examine  person  having  property,  etc.,  of  judgment  debtor 3441 

either  order  may  require  attendance  before  a  referee 2442 

reference  may  be  ordered  at  any  time 2443 

proceedings  upon  examination;  adjournment 3444 

referee  to  be  sworn : 2445 

order  permitting  person  indebted  to  pay  debt  to  sheriff 2446 

order  requiring  delivery  of  money  or  property  to  sheriff  or  receiver 3447 

duty  of  tbe  sheriff 2448 

how  money  orproperty  applied  to  pay  the  judgment 2449 

balance  to  be  paid  or  delivered  to  jndg'i.ent  debtor,  etc. 3400 

judge  may  enjoin  transfer,  etc.,  of  p'roperty 3451 

mode  of  service  of  certain  orders 2452 

service  of  a  warran  t ; 1468 

how  proceedings  discontinued  or  dismissed.. 3464 

costs  to  judgment  creditor 345$ 

id.;tojndgmt^nt  debtor,  etc : 2466 

disobedience  to  order;  how  punished , 2467 

upon  what  judgment,  and  to  what  county,  the  execution   must  have 

issaed 3459 

in  what  county  j  iidgment  debtor,  his  bailee,  etc. ,  must  attend 2460 

no  person  excused  from  answering  on  the  ground  of  fraud 2466 

proceedings  where  judgment  is  against  joint  debtors 3461 

proceedings  commenced  before  one  judge  may  be  contnued  before  an- 
other   2462 

cases  where  this  chapter  is  not  applicable ;  what  property  cannot  be 

reached 34^ 

the  receiver 3464-3471 

when  and  how  receiver  may  be  appointed 3464 

notice  to  other  creditors 3466 

only  one  receiver  to  be  appointed;  former  receivership  may  be  extended  3466 

order  to  be  filed  and  recorded 346? 

when  property  is  vested  in  receiver 3468 

how  receiver's  title  to  personal  property  extended  by  relation 346S 

county  clerk  to  record  orders,  etc  :  penalty  for  neglect 347V 

receiver  to  be  subject  to  control  of  court 3471 

receiver  may  sue  in  justice's  courts *|,  3966 

*  AboUshed  after  January  1, 1896,  by  constitution  adopted  in  1894.    Jurisdictioa 
transferred  to  supreme  court.    CionstitutioD.  Article  VI,  g  6.    L.  1896.  c.  946,  f  2. 
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StrFPLEMEUTAL  SUMMONS —  SECTIONS 

when  to  be  issued : ^5S 
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Support — 

of  prisoners  committed  under  civil  process 112 

SuppRBSSiON  OF  Commission  to  take  Testimony 910 

Supreme  Court— 

general  jurisdiction  of 217 

may  change  place  of  trial  of  actions  pending  in  other  courts 218 

state  divided  into  four  judicial  departments  219 

appellate  division  of  supreme  court;  designations  of  justices  ;  jurisdic- 
tion, reporter,  locations 220 

"                                  clerks,  stenographers;  attendants  221 
"                                  designation  of  justice  to  be  filed 

with  secretary  of  state 223 

"  times  and  places  of  holding  terms, 

how  appointed 225 

* '                                       appointm ent  to  be  publish ed . . .  226 
"                                  associate  justice  when  to  preside  228 
*'                                  decision,  number  of  justices  neces- 
sary for,  reargument,  etc 230 

*'  another  department,    when  case 

heard  in  or  sent  to 231 

appointmencB  of  times  and  places  for  special  and  trial  terms  of  the  su- 
preme court 232 

publication  of  appointments  ^ 233 

governor  may  appoint  extra'^rdinary  terms;  j ustices  to  hold  them 234 

general  powers  and  dutirs  of  justices 235 

governor  to  designate  j  ustices  to  hold  courts  in  certain  cases 237 

placeof  holding  the  terms..    ■     238 

special  terms  aidjourned  to  cbamberi- ;  trials  thereat , 239 

what  judges  may  perform  duties  of  justice  at  chambers 241 

officers  required  to  attend  term  of  appellate  division;  sheriff's  duty 242 

fees  of  such  officers;  how  paid ..w 243 

supreme  court  reporter ,...220,245-260 
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SupRBMB  Court — continued.  SBcnoits 

stenographei'B  in  supreme  court 221,  251-262 

removal  to,  of  action  pending  in  euperior  city  coart* 269 

removal  to  of  action  pending  in  city  court  of  New  York 319 

removaiR  ^rom  county  cjurt 343-346 

motions  ill ;   where  to  be  heard 769 

consolidation  of  actions  after  removal  to  supreme  court 818 

transfer  of  .ictions  in  mayor's  court  of  Hudson,  and  recorder's  court  of 

Utica  and  Oswego 3197-3199 

county  clerk  is  clerk  of 3343 

See  also   Appbal  Generally,  Appeal  to  Supreme  Court   from    an 
Inferior  Court. 

Supreme  Court  Reporter — 

power  of  court  to  appoint  and  remove 221,  246,  246,  347 

delivery  of  opinions  to — 221,248 

duty  of,  not  to  receive  salary 249 

price  of  supreme  court  reports •.... 360 

SUKBTIM— 

See  Bonds  kwd  Undertakings. 
Stthetiks  in  Surrogates'  Courts— 

deposit  of  Becurities  to  reduce  penalty  of  execntorVi,  adminlBtrator*!  or 

guardian's  bonds S)66 

snreties  liable  for  money,  etc. ,  received  in  any  capacity 2586 

when  new  bond  or  new  pureties  may  be  required SSQT,  SiSOB 

removal  for  failure  to  give  new  bond 2509 

application  of  sureties  for  release  as  to  future  breachei S600 

oro'^r  releasing  sureties 2601 

removal  for  failure  to  give  new  bond 2601 

Surplus  Moneys — 

disposition  of  in  foreclosure  of  mortgage  by  acHon 1688 

**  "  **  ^»  advertisement 24M-84W 

Surrender  op  Bail 591-6M 

See  Arrest. 
Surrogate— 

the  term  **  surrogate '*  defined 9511 

father  or  son  of ,  when  not  to  practice CGS9 

surrogate  and  acting  surrogate ;  their  official  designatloDS 2488 

vacancy  or  disability,  who  to  act  as  surrogate 2424 

if  surrogate  disqualified,  who  to  act 2485 

Id.;  inNew  Yorkcoonty.... 2486 

proof  of  authority....^ 248T 

Id.;  when  and  how  made 2488 

how  authority  superseded 2489 

proceedings  in  ^ew  York  and  Kings  counties  regulated, 2490 

Id  ;  transfer  of  proceedings  to  surrogate's  court 2491 

temporary  surrogate;  when  supervisors  appoint. '^492 

Id.;  compensation  ....   2493 

Id.;  acts,  etc.,  where  and  how  recorded 2494 

surrogate;  when  not  to  be  counsel,  etc 2496 

surrogate;  when  disqualified 2496 

disqualification;  when  objection  must  be  taken 2497 

booKS  to  be  kept  by  surrogate 2498-2499 

books  and  papers  to  be  preserved  and  bouds  filed "jSSO 

when  fees  not  to  be  charged;  report  of  fees 2S01 

what  papers  to  be  transmitted  to  Secretary  of  State;  expenses  thereof..  2503 

fees,  wnen  and  for  what  may  charge 

Surrogates'  Bond— 

action  upon •••.... 

Surrogates'  Courts— 

jurisdiction  of  the  court  and  authority  of  the  tfurrogate 

general  jurisdiction  of • 9479 

presumption  of  >ar!Bdiction ,  M7S 

jurisdiction  not  lost  by  defect  in  record — amendment W74 

effectof  exercise  of  jurisdiction .,...  M98 

*  Actions  and  proceedings  in  sup?rior  city  courts  transferred  af  .er  first  day  of 
January,  1896  to  supreme  court.  Article  VI,  Constitution  adopted  in  1894.  L.  1896, 
c.  946,  8  a. 
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SxjBfiooATEB*  Cowre—eontiriTied,  sbotions 

exclasiye  jarisdiction    ' .  •  •    24/0 

concnrient  jarisdiction  cf  two  or  more  surrogates —    2477 

jarisdiction,  how  affected  by  locality  of  debts 2478 

lariBdiction  in  new  or  alterod  county  2479 

id. :  tranaferof  proceedings  to  proper  county 2480 

incidental  powers  of  the  surrogate • 2-181 

application  of  chapter;  confirmation  of  previous  acts 2482 

cUrkt;  ttenographert;  miscellaneous  provisions 2504-2614 

•arrogate's court  always  open  for  business 2504 

-when  surrogate  to  attend 2506 

when  and  where  court  held  by  county  judge 2506 

seal..'. 2507 

clerks  in  surrogate's  office 2508 

clerk  of  surrogate's  court ;  how  appointed;  his  powers 2609 

additional  DO  wers  of  clerk  of  surrogate's  court  of  Kings  county 2510 

surrogate  liable  for  clerk's  acts 2511 

stenographer  for  surrogate's  courts  iu  Nsw  York  and  Kings 251 2 

in  other  counties.' 2513 

definition  of  expressions  used  in  this  chapter 2514 

duties  of    steno^^phers 2641-2543 

process  and  service  tliereof 2515-2527 

**         publication  of  citation,  etc 2535,2636 

appearance  and  joinder  of  issue 2527-26^ 

pleadings  and  verification 2588-2686 

amendments,  etc 2688 

miscellaneous  rules  of  practice 2587, 2538 

hearing  /  includiitg  trial  by  jury  and  r^erence , ^39-2549 

testimony  of  aged,  sick,  or  infirm  witness 2539 

id. ;  in  another  county • 2540 

duty  of  stenographer 2641 

how  minutes  of  testimony  authenticated 2542 

Id.  ;  to  be  bouad  in  volumes,  etc. 2543 

bequest,  etc.,  does  not  disqualify,  etc.,  witness 2544 

exceptions  upon  a  trial  2545 

sarrc^ate  may  refer  question  of  fact,  or  accoant 2546 

triad  by  jury  \  when  ordered 2547 

Jd. ;  how  reviewed 2548 

appeal  from  order  thereupon 2549 

decreM  and  orders  and  enforcejnent  thereof;  costs  andfe^s 2550-2567 

definition  of  "final  order,''  etc 2550 

decree  settling  an  account,  to  contain  summary  thereof ?.'i51 

decree  or  order ;  when  evidence  of  assets 2552 

decree  for  money ;  how  docketed 2558 

enforcement  of  decree 2554, 2555 

definition  of  **  order"  ;  how  enforced 2566 

costs 2357-2561 

additional  allowance  in  settling  accounts 2562 

allowance  upon  sale  of  real  property 2568 

id. ;  no  commissions  allowed 2664 

fees 2566-2567 

appeal  from  surrogate's  court 1^68-2569 

provisions  relating  generally  to  letters  ;  and  geiierally  to  executors^  admin- 
istrators^ guardians  and  testamentary  trustees 2590-2610 

requisites  of  letters 2590 

their  effect 2591 

priority  among  different  letters 2592 

time,  how  recioned  upon  successive  letters 2593 

official  oaths  of  executors,  etc 2594 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

cureties  liable  for  money,  etc.,  received  in  another  capacity 2596 

when  new  bond  or  new  sureties  may  be  required 2597 

id.  ;  how  principal  may  be  required  to  give  a  new  bond,  etc 2596 

decree  revoking  letters  for  failure  to  give  new  bond 2599 

sureties  may  apply  to  be  released  as  to  f utiiie  breaches 2600 

release  of  old  sureties  on  the  giving  of  new  2601 

surrogate  may  direct  as  to  custody,  where  co-executors,  etc.,  disagree 2602 

effect  and  contents  of  decree  revoking  letters 2603 

the  l46t  section  qaalifle4f , , 2604 
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SuBBOG ATEs^  CoTTRTB—con tlnued,  flEcnon 

Bacceesor  maj  be  appointed,  and  may  compel  acconnting,  etc. 

accounting  by  executor,  etc.,  of  deceased  executor 

when  bond  may  be  piosecnted ^ 

BuceeBsor  may  prosecute  olKcial  bond d&J 

action  on  offlciul  bond  when  lo  successor  appointed 

application  of  this  article  lo  executors,  etc.,  Heretofore  appointed, 

probate  of  wills  and  grant  of  letters  thereupon 2611 

revocation  of  probate  SM7- 

probate  of  heirship 9S6*~i 

administration  ;  grant  of  letters 8860-dJ 

"  temporary  administration 2666-2' 

revocation  of  letters  teistamentary  and  letters  of  administration 26M-S 

foreign  wills  ;  ancillary  letters 26M-i 

aid^'mpervision  and  control  of  executor  or  administrator., . 

liability  of  person  unauthorized  to  act  as  executor ^n/tf 

proceedings  to  discover  property  withheld SfTOT 

"  order;  service  of  citation;  officers  who  may  act  in  surro- 

gate'sabsence        274S 

"  examination  and  decree 'i7c$ 

"  security  to  prevent  decree 37  0 

"  warrant  to  seize  property 2710 

inventory;  appoimmont  of  appriiisersand  appraisal 3TU 

"  assets;  what  to  be  deemed 27U 

"  exemption  for  widow  and  children 3T13 

"  contents  of  inventory 27U 

"  return  of 2714 

'*  return  of.  hew  compelled ,. 271(5 

sale  of  p'^monal  property 2717 

debts;  ascertainment  of 2719 

*•        paymentof    1 2719 

rents,  annuities  and  dividends;  how  apportioned 272' 

legacies;  payment  of 272i 

"        petition  t'^  compel  payment  of 2722 

••        decree  for  payment  on  giving  security 27  5 

exempt  property :  pruceedings  for  neglect  to  set  apart. 2724 

accounting  and  settlement  of  estate 2722-87ti 

disposition  of  decedent's  real  property  for  payment  of  debts  and  funeral 

expenses  and  distribution  of  proceeds 2749-29^ 

testamentary  trustee SSOi-t^O 

.  guardians— appointment,  removal  and  resignation  of  genera] 8881-3^1 

**        —supervision  and  control,  accounting 2849-88:0 

"        —appointed  by  will  or  deed 2861-S«M 

Survey— 

when  may  be  ori'^r'^'^  '^^  pendin  t  action  affecting  real  property 168 

order  directing,  contents  and  Simce 1683 

*'  authority  of  pirty  under 16-J 

Surveyor's  Fees. .* '. JLM 

Survival — 

of   cause    of    action 77.'s-776 

Syracusk,  Municipal  Court  of  the  City  ok  (established  by  L.  Ib92,  c.  342)— 

a  court  not  of  record S 

Talesmen — 

when  and  how  may  be  procure ' 1171-1171 

Tavern  Keeper— 

cannot  act  fls  justice  of  peace    ; 28tt 

TA.XATI0N  OF   GOV'TS  GENERALLY  - 

costs ;  how  taxed     allowanqe  ,  i  tc. ;  how  computed SKS 

not  c v)  of  taxation \'_  vjSS 

retcixa  ion &U 

review  of  taxation !.!.!.!!!.'.'  MK 

duty  of  taxing  omcer !.!!!!!  S966 

affidavit  ropecting  didbur.-ements ]   .'..'......  3867 

taxation  in  lorec.osu.  e  of  mortgage  bv  advertisement '.'.'.'......  2+fl 

time  to  serve  notice  of  in  city  court  of  New  York [[]]  S161 

Taxation  oi*  Costs  in  Justices'  Courts .  SOW 

Taxes — 

t J  be  paid  bv  officer  selling  in  partition,  dower  and  foreclosure IJT* 

Tax  Payer's  Action — 

to  prevent  waste,  etc ]{$ 

Txsmporary  Administration — 

when  allowed «-« 

temporary  administrator ....'...',.'....,....'.. jTi 

id. ;  upon  estate  of  absentee,  etc .wrn 

id.;  t. qualify *.    ..;;..;. 2^ 

general  powers,  etc.,  of  tsmporary  administrator.  .*!!!.'-*..*]!.*.' *![]  *.'.*'*.*    jji^ 
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Tkmpobabt  AvMXSUTVULTios^iiOfUinued.  sections 

id.;  as  to  reqnirine  creditors  to  present  claims 9678 

id. ;  as  to  payinfif  aebts 2674 

id.;  as  to  real  property S3<5 

special  powers  of  temporarr  administrator  of  absentee 2A76 

temporary  administrator  of  absentee  may  provide  for  family 2(177 

deposit  of  money  bv  temporary  administrator 2678 

proceedings  w  here  he  nesrlectd  to  deposit i;679 

money  deposited ;  how  withdrawn 2660 

notices  required  by  this  article ;  how  given 1 2681 

when  time  to  run  for  or  against  tho  estate S682 

application  of  this  chapter  to  collectors,  etc.,  heretofore  appointed . : 2i83 

settlement  of  account ;  when  may  be  required 2725 

TSMFORABT  GUABDIAK— 

appointment  of 2827 

termofoffice  2S28 

Tbmfobabt  Ihjuhction— 

See  Injunction. 

in  action  to  dissolve  corporation 1787 

Tbmfojrabt  Jails  and  Txxfobabt  Hbmovaii  or  Pbisonnbs  vbom  Jail..  185-144 

TUPOBABT  Subbooatb 2492 


Bee  SUMMABT  PBOCOEBDIHeB. 
TKNANTS  in  COMIfON— 

separate  actions  bj^  In  ejectment 1600 

Txnant  fob  Lifb  ;  Fbocbbdinos  to  Disoovbb  Dbath  of 2802-2819 

petition  for  production  of  tenant  for  life 8302 

contents  of  petition 2S03 

service  of  petition  and  notice 2801 

proceediogs  upon  presentation  ot  petition 2805 

service  of  order ;  powers,  etc.,  of  referee Ji806 

habeas  corpus 2807 

report  of  referee 2803 

dismissal  of  petition  when  order  complied  with 2809 

when  life-tenant  deemed  dead,  and  petitioner  let  into  possession 2&iO 

commiifsion  to  be  iseued  if  life-tenant  is  without  the  state 2811 

gVLeial  provisions  respecting  the  commission 2812 

petitioner  to  give  notice  of  its  execution 2313 

execution  thereof    2811 

intKseedings  on  return  of  commission 2815 

costs 2816 

property ;  when  restored 2317 

remedy  of  person  evicted  for  profits,  etc 2sl8 

order  not  conclusive  in  ejectment 2819 

Tbndbb— 

after  suit 781 

money  to  be  accepted  or  paid  into  court 782 

effect  of  sufficient  tender 78.S 

when  to  be  deducted  from  recovery,  etc 784 

in  ejectment  for  non-payment  of  rent 1506-150d 

fTnUOTOBT — 

embraces  District  of  Columbia 8848 

Tbstaiisntabt  Disposition— 

by  what  law  governed 2604 

Tbstambntabt  wabdian 2851-2860 

TB8TA1IBNTABT  TBUSTBB  IN  StTBBOOATBS^  COUBTB— ■ 

defined  with  reference  to  chapter  on  surrogates*  courts 8.514 

when  decree  directing  payment  to  creditor,  etc.,  evidence  of  assets f5o2 

accounting  by  successor  of  deceased 260J 

action  upon  bond  of,  upon  return  of  execution 2607 

BQCceseor  may  prosecute,  official  bond £608 

action  on  official  bond  when  no  successor  appointed 2609 

intermediate  accounting ;  when  voluntary 2802 

id. :  when  compulsory 1808 

petitioii  to  compel  payment  of  debt,  legacy,  etc 880^1 

id. ;  proceedings  upon  return  of  citation 2P0') 

id. ;  other  persons  interested  to  be  cited. 2803 

when  sum^te  may  compel  judicial  settlement 8807 

who  mav  apply  therefor 8808 

proceeding  upon  return  of  (itation.,.,..,.,, ,.,, t* •ff S809 
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TSSTAMBNTABT  TRUSTEE  IN  SURROGATES*  CoURTS — COntinued,  VEXTTK/n 

jndicial  settlement  on  petition  of  trustee 8810 

certain  proYiaiong  relative  to  acc':>nntiugs 2811 

surrogate  to  determine  controversies  ;  proportion  may  be  retained 2819 

effect  of  decree 2818 

resignation  of  trust 2814 

petition  for  eecnrity  from  testamentary  trustee 8815 

security ;  how  given 8816 

removal  of  testamentary  trustee 2817 

appointment  of  successor 8818 

proceedings  where  testamentary  trustee  is  also  executor  or  aominlBtrator. .    8819 
application  of  this  title 8880 

Tbstb— 

to  writ ^  89 

Testimony— 

See  Deposition,  Evidbnge. 

Third  Person— 

trial  of  claim  to  property  seized  by  sheriflf 108, 109 

claim  by  to  goods  attached 667-«59 

claim  of,  to  property  levied  upon  under  an  execution,  and  how  dis- 

posedof 1418-1481 

claim  of  title  by  in  replevin 1709-1711 

defense  of  title  in  third  person  in  replevin 1788 

suit  in  the  name  of  another  ;  when  forbidden 1900 

treble  and  other  damages 1901 

claim  by  on  attachment  in  justices^  courts 8918-8914 

claim  by  in  replevin  in  justice's  court 8989 

Tmk— 

notice  of  motion,  to  be  eight  days 780 

time  ;  enlargement,  before  expiration 781 

*'  copy  of  affidavit  to  be  served 781 

*'  relief ,  after  time  has  expired 788 

**  when  time  cannot  be  extended 781, 785 

orders  In  certain  actions  ;  how  published 781 

time  for  publication  of  notice  ;  how  computed 787 

time  for  doing  any  act ;  how  computed 788 

of  receipt  of  execution  to  be  indorsed  thereupon 1868 

extension  of  to  plead  in  action  against  corporation  on  promissory  note,  etc.    17i8 

how  reckoned  upon  successive  letters  in  surrogate's  court 83AS 

for  service  of  notices  in  city  court  of  New  York 8161 

when  code  of  civil  procedure  deemed  to  have  been  passed 8855 

id. ;  when  takes  effect 8851 

Title— 

remedies  for  failure  of  title  to  real  property  Bold  under  execution,  and  to 

enforce  contribution 1479-14H 

effect  of  judgment  upon  in  ejectment 1684, 1696 

how  iftated  in  replevin 1790 

defense  of  title  m  third  person  in  replevin  1788 

purchaser  from  heir  when  protected  a^j^inst  devise 9M 

answer  of  in  district  courts  of  New  York  city 891S 

*'  justices'  courts  generall/ 296^-2968 

"  "  of  Albany  and  Troy 8919 

certificate  for  increased  costs  In  actions  affecting 8M8 

Title  Companies  Searches — 

when  may  be  taxed  and  included  in  bill  of  costs 9M 

Town — 

jnnice  interested  in,  when  not  to  sit  in  action  affecting 48 

Town  Clerk— 

opics  of  documents  in  office  of  ;  when  evidence 891 

Transcripts  op  Justices'  Judgments— 

how  proved 9«^96l 

docketing 8017-8K9 

execution  on  judgment  docketed  with  county  clerk 8MS 

Transfer— 

proceedincrs  VLym  d?ath  or  disability  of  a  party  or  transfer  of  inteieat 755-7BS 

See  also  AssifjNMBiST,  Kbhioval. 

Treason  ;    Action   to   Recover    Property    Escheated   or  Forfeited 

FOR    1977-19SI 

Treble  Damages — 

when  allowed  in  verdict 1184 

in  action  by  adverse  party  for  improperly  suing  in  another's  name ....'...,    J9W 
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SECTIONS 

actiDn  for  cutting,  etc. 1667 

**       complaint  in 1668 

See  Also  Waste. 

TRXALr-r 

issues  and  the  mode  of  trial  thereof f  63-981 

iesnes  defined,  different  kinds  of  issues 964 

when  issues  of  law  arise ;  wlien  issues  of  fact  aii»  ( 964 

issues  to  be  tried 965 

order  of  trial,  where  issues  of  law  and  of  fact  ari^e  in  the  same  action  966 

but  court  may  direct  the  order,  etc.^  of  disposition  of  the  issues 967 

what  issues  of  fact  are  triable  by  a  jury « 9r)8 

'*          are  tiiable  bv  the  court • 969 

order  for  trial  by  jury,  of  specific  questions  of  fact,  when  of  right 9^0 

id  ;  when  discretionary 971 

trialof  the  real ainder  of  the  issues 972 

couDterclaim  to  be  deemed  an  action,  within  the  foregcing  6octi<  ns 974 

immaterial  issues  need  not  be  tiled 975 

what  issues  to  be  tried  before  one  jndge ;  regulation  of  trial  in  the  supreme 

court   976 

notice  of  trialand  note  of  issue 977 

order  of  disposition  of  issues  at  a  jury  term 078 

id :  when  a  jury  does  not  attend 979 

either  party  may  bring  issue  to  trial 980 

what  papers  to  be  furnished  on  trial,  and  by  whom 9  ;i 

place  of  trial 983-991 

certain  actions  to  be  tried,  where  the  subject  tbereof  is  situated 962 

other  actions,  where  the  cause  thereof  arose 983 

"             accordingto  the  residence  of  the  parties 9^ 

Slace  of  trial,  if.  proper  county  not  desiiignated. 9S5 

ef endaut  may  demand  change ;  proceedings  thereupon 986 

when  court  may  change  the  place  of  trial 987 

effect  of  changing  the  place  of  trial 938 

•*        orderchanginj;  place  of  trial €89 

IsBues  of  law,  whore  triable &90 

this  article  applicable  onl^  to  the  supreme  court £91 

exceptions,  case,  and  motion  for  new  trial 992-1007 

what  rulings  may  be  excepted  to 992 

refusal  of  court  or  referee,  to  find  upon  facts  may  be  excepted  to 998 

when  and  how  exceptions  may  be  taken,  after  close  of  trial  by  court  or 

referee '. 994 

id. ;  during  the  trial,  or  upon  the  trial  by  jury 995 

ruling  excepted  to ;  now  reviewed 996 

case,  when  necessary ;  how  made  and  settled 997 

whenappeal,etc.,may  be  heard  without  a  case 998 

motion  for  new  trial  upon  judge'*s  minutes  ;  appeal  from  order  thereupon .  999 
when  and  how  exceptions,  taken  upon  a  jury  trial,  heard  at  general  term. .  1000 
motion  for  new  trial  at  general  term,  when  trial  was  by  court  or  referee. . .  1001 
when  motion  for  new  trial  to  be  made  at  special  term  ;  restrictions  there- 
upon    1002 

application  of  this  article  to  trials  of  specific  questions  by  jury ;  si>eciiU 

i           proYisions  applicable  thereto 1008 

motion  for  new  hearing,  after  trial  of  specific  questions  by  a  referee 1004 

flnal  judement,  etc.,  not  stayed,  by  motion  for  a  new  trial ;  motion  may  be 

f            heara  afterwards 1005 

when  exception  not  to  prejudice  motion  for  new  trial 1006 

notes  of  stenographer  may  be  treated  as  minutes  of  the  jndge 1007 

TTrIAI*  BTTHB  CoUBT  OS  RErEBXB lOOS-1026 

TKIAIiJUBT— 

defined 8348 

Tbial  bt  Jubt— 

formation  of  the  jury 11C3-118C 

'*         clerk  to  prepare  ballots  of  jurors  for  trial 1168 

**            "    to  draw  ballots 1164 

••            •♦   mode  of  drawing 1165 

**         persons  drawn  to  form  jury 11G6 

••         oallots  drawn,  when  depot- it ed  in  second  box 1107 

**              "      when  to  be  returned  to  first  box 1168 

••              *'     of  absentees,  etc 1160 
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Tbiai.  bt  JvKr^-e&fiHnued.  taanoiM 

formation ;  new  jury  may  be  drawn  while  flret  Is  Imnaneldd 117U 

*'  talesmen,  when  may  be  ordered  procared • 1171,  lin 

**          sheriff  interested  ;  Bubstitute  to  be  appointed  for 117S 

'*               '*     duty  of  sheriff  and  of  taleamen 1174 

**          jnry  competent  with  part  or  none  of  original  panel 1175 

'*          challenges ;  two  peremptory  ones  allowed ]17V 

''                 '■'■          none  because  officer  drawing  is  a  party 1177 

"                          ♦*                 notifying    ••         117B 

**          in  penal  actions 11T9 

'*                  **           howtried;  exceptions  and  review lleO 

trial  to  be  as  prescribed  in  code 1190 

alien  not  entitled  to  jury  composed  in  part  of  aliens • llflO 

venire  not  necessary • tin 

jaror  not  to  be  questioned  for  verdict Utt 

**    takinggift  penalty  therefor « Utt 

embracery ;  penalty  therefor UM 

special  proceeding ;  penalty  for  juror^s  non-attendance  in UK 

*^                    sheriff,  etc.,  to  keep  jury  in 1196 

**'                    notice  of  imposition  of  fine 1197 

**                    special  return  of  delinquency  and  fine  to  conn^  conrl  119R 

**                    collection  or  remission  of  fine 1199 

trial  by  jnry  in  surrogates'  courts 9547 

*■*■                           howreviewed  flM8 

♦*                           motion fornew  trial 2548 

•♦                           verdict 9i48 

*•                          appeal  from  order  on  motion  for  new  trial  1649 
See  also  Jubt  Tbial. 
Tbial  Jubobs  Gbnbballt— 

defined 884S 

id.;  as  to  trial  jury S348 

**  notify'*  as  used  with  respect  to  procuring  attendance  of  a  Juror  defined. .  SMS 


id.;  as  to  **  summon'\ 

fees sua,  S816 

effect  of  the  code  on  trial  jurors  in  criminal  cases 8K0 

qualifications  and  exemptions 1027-1094 

mode  of  selecting,  drawing  and  procuring  attendance  in  ordinary  ca8es..lOS5-l(MB 

struck  and  foreign  jury • 106S-1071 

non-attendance,  penalties  for lOTHI-lOTB 

Tbial  Jubobs  in  County  Coubtb-: 

how  drawn  and  summoned 867 

Tbial  Jubobs  in  Justicbs'  Coubtb WW  tt99 

fine  for  npn-attend ance 8009 

Tbial  JubobS  in  Kings  County liafr-UflS 

qua]  ifications * 1199 

exemptions 1197 

^         evidence  of 1199 

'  length  of  jury  service  reguirod •    1199 

when  juror  to  be  excused  by  court *. 1190 

clerk  of  court  to  certify  to  commissioner  as  to  attendance,  fines,  etc USi 

drawing,  how  and  by  whom  conducted llfli-l  ISl 

compensation  to  judges 1151 

fines  and  remission  uiereof « .  •  .1159-1 15? 

omission  of  name  by  commissioner,  penalty. 1158 

other  willful  neglect  by  commissioner UaO 

giving  false  information  or  Bupprestfing  notice,  penalty 1160 

physician  giving  false  certificate*,  penalty  for. 1191 

money  to  be  reported  and  paid  over  by  ccnuniseioner. 1199 

See  also  ^$  119(>-1199^ontalnmsr  provisions  generally  applicable. 

Tbial  Jubobs  in  Nbw  Tobk  County 1071^1199 

qualifications 1079 

'^resident,'' defined. 1090 

exemptions. lOR 

"  evidence  of. 1W9 

'^  militarv  officers  to  certify  persons  doing  military  dnty lOBI 

jury  year,  length  of  service  required  and  allowed .1094 

temporary  excusing  of  juror 108fi,  1089 

juror  applying  for  excuse  to  brir g  notice 108? 

service  fn  a  comt  not  of  record,  when  an  excuse. 1098 
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TbulL  JuROKfl  IN  New  Yobk  CoTrNrY—conHmied.  sections 

clerk  of  court  to  certify  as  to  attendance,  excuses,  fines,  etc.,  of  jurors. . . .    1089 

■     dxawintg,  how  and  by  whom  conducted 1090-llOS 

fines  for  non-attendance  and  remisiiion  1109-1119 

physician  giving  false  certificate,  penalty  for 1120 

information  to  oe  furnished  by  all  persons,  penalty  for  refusal 1121 

bribery— of  officer  by  juror  drawn,  punishment 112:2 

"  officer  accepting  bribes 1128 

**  '*      concealing  offer  to  take  bribe,  etc 1124 

false  swearing ;  when  perjury 1125 

See  also  §§  1190^1199,  containing  provisions  generally  applicable. 

TRiAii  JuBORS  IN  Superior  Court  of  Buffalo— 

qualifications 303 

drawing 803, 304 

notifying 305 

fees 305 

additional  jurors  may  be  ordered 806 

Trial  Jurt— 

defined 3348 

Trot;  Justices'  Courts  of 85i07-3214,  3223-3225 

Trustbe — 

execution  against  property  in  hands  of 1371 

holding  over  in  possession  of  real  estate  ;  action  against   1664 

'•  testamentary  trustee,"  defined  with  reference  to  chapter  on  surrogates' 

courts > ...    2514 

See  also  Testamentary  Trustee  in  Surrogates'  Courts. 

TKIT8TEB  OF  EXPRESS  TrUST — 

may  sue  without  beneficiary 449 

**       in  justices' courts 2865 

Trust  Company— 

may  be  appoint<Hl  special  guardian  of  infant  upon  application  to  sell, 

etc.,  real  property 3362 

Trust  Estate— 

when  real  property  held  in  trust  liable  to  execution 1481 

Two  Third  Act— 

discharge  of  insolvent  from  debts £14^^-2187 

Unauthorized  Executor  or  Administrator — 

liability  of  person  acting  as.... '2706 

Uhcbrtain  allegation  s— 

may  be  made  certain  by  amendment 546 

TJKCHASTITY  ;  Sl^NDBR  IMPUTING— 

not  necessary  to  prove  special  damage 1906 

when  damages  are  woman's  separate  property 1906 

USTDERTAKINGS  GENERALLY '. 810-816 

See  Bonds  and  Undertakings,  Security. 

when  sufficient  ♦ 7^ 

amending  defects  fai •  •  730 

Unincorporated  Association  ;  Action  by  or  Against 1919-1934 

actions,  etc  ,  by  oragainst  associations  of  seven  or  more  persons 1J)19 

proceedings  in  case  of  death,  etc J920 

effect  of  judgment ;  execution  thereupon  1921 

subsequent  action  against  ihembers JJiJJ 

this  article  permissive ;  effect  upon  statute  of  limitations •  1923 

when  objection  of  misnomer,  etc.,  of  parties  not  available . .  li*24 

Union  University— 

exemptions  in  favor  of  graduates  of oo 

United  States— 

assessment  of  damages  for  lands  taken  by.     --i-iw 

United  States  Coub  i  s— 

copies  of  records  of ;  when  evidence «'*« 

documents  in  departments  of  U.  S  •  »^4 

UNiVEnsiTr  OF  the  City  of  New  York— 

exemptions  in  favor  of  graduates  of c8 

Unknown  Defendants— 

how  may  be  designated '*5i 

Unknown  Heips— 

legacies  to  payable  to  state "^  '^ 

how  shares  obtainable ^  -^ 

unclaimed  legacies  to  be  paid  to  county  tretisurer 2'?n8 

Unknown  uwnb-^s — 

summ^ms  in  partition  ;  what  to  state /X 

in  partition  ;  protection  of 1  ]^« 

*'  shares  of  in  proceeds iio  ir-« 

Usurper  ;  Action  Against  usorper  of  Office  or ,  i94»-l^  « 

costs  in •-♦•••  i&ifi l9oi 
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cause  of  action  for,  when  not  assignable l«ll 

Utica.— 

recorder's  coart  of 8196-^3303 

YxoATisQ  Judgment — 

motion  to  set  aside  for  irregnlarity  ;  when  mAj  be  beard 1288 

"              *'           for  error  in  fact ;  when  may  be  made  by  par^. 1283 

"             "            after  party's  death 1284 

"              •*            by  a  person  not  a  party , 1886 

*'             **            when  several  parties  are  entitled  to  move 1S6B 

•*              "            to  whcm  notice  of  motion  must  be  given.  < iugl 

•  real  propcrty,.if  affected,  notice  to  occupant 1?88 

how  notice  under  this  title  to  be  given 1*289 

within  what  time  motion  to  be  made 1890 

exceptions  in  cases  of  disability 1891 

Vacating  Lettbbb  Patent  by  Action 1957, 1960 

Vabiancks— 

between  pleadings  and  proof 58^-541 

immaterial  may  be  disregarded  in  justices*  courts. 2943 

Venire — 

to  be  issued  only  in  accordance  with  law 1191 

Verdict  Genbkallt— 

defects  cured  by 781 

before  and  after  death 764, 796 

discharge  of  jury  failing  to  agree 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1188 

Jury  to  assess  dama^fes  in  action  to  recover  money 1188 

double,  treble  or  increased  damages 1184 

when  verdict  to  be  taken  subject  to  oi)inion  of  court 1186 

when  party  may  remit  portion  of  verdict 8176  . 

general  and  special  verdict  defined 1186 

**■  "  when  rendered  ;  special  finding  with  general 

verdict 1187 

"                 *•               special  finding  con}.rols  general  verdict. 1188 

entry  of  verdict :  subsequent  proceedings 1189 

trials  by  jury  to  be  as  provided  in  code llftl 

jury  of  part  aliens  abolished 1190 

venire  not  necessary 1191 

jurors  not  to  be  questioned  for  verdict 1193 

penalty  for  accepting  bnbe  or  gift  by  juror. 1193 

embracery ;  penalty  therefor 1191 

special  proceedings  ;  penalty  for  juror's  non-attendance  In 1 195 

**                      sheriff  to  keep  jury  in  :  penalty 11W5 

**                      notice  of  imposition  of  fine 1197 

**  special  return  of  delinquency  and  fine  to    county 

court Ilf8 

**                       collection  or  remission  of  fine 1199 

motion  for  judgment  upon  6p2cial  verdict 1883 

judgment  upon  verdict  subject  to  opinion  of  court 1834 

in  ejectment  for  non-payment  of  rent 150* 

*•            generally 1519 

in  replevin,  requisites 1726 

"          when  value  to  be  omitted  from 1787 

*            for  part,  of  several  chattels 17S8 

of  jury  in  surrogate's  court  to  be  certified  on  new  trial 86^ 

Verdict  in  Juhtices'  Courts ^ 3007,  8C08 

juJgmentupon * 8914 

prevailing  party  may  nmit  portion 8016 

Verification — 

dilatory  defenses  to  be  verified 613 

when  required G!3 

construction  , S81 

how  and  by  whom  made 5S5 

by  corporation (05 

form  of  afladavit 586 

when  may  be  confined  to  counterclaim 647 

remedy  for  defective  ;  or  want  of Mi 

when  defendant  must  verify  answer  to  charge  of  fraud 681 

of  copies  of  original  entries  ;  how  to  be  made 9Si 


INfifiSL  xciil 

YmsagidAtiov—conHnwd.  ^  txoTiom 

an&tfer  in  divorce  need  not  be  verified .- 1757 

of  pleadings  in  surrogate's  court 8688,8534 

YESssLa— 

rightH  of  owner  or  master  of,  on  which  gOods  have  been  shipped. 6">2 

attachment  and  raluation  of 66(MS73 

discharge  from  attachment , , 002 

rales  where  there  are  two  or  more  warrants  of  attachment  against.  ....*.  607-706 
record  of  sale,  mortgage,  etc,  when  admissible  in  evidei^ « . «      M5 

ViKW — 

in  action  tot  waste «..<*..    165tf 

VOLUNTABT  DifSOLUTIOH  Ol  COBPOJULTIOK  ;    PsOOKKDINCMi  FOB .'  8h&»8481 

VOUOHIBB8— 

on  accountings  in  surrogate's  courts... • '  2?^ 

"Waivebs— 

oftrialbyjury 1009 


damages  on  vacating  injunction  order  to  include 617 

order  to  prevent  waste  during  redemption  period  aUowed  Judgment 

debtor .VT... 1441-1443 

td.;  when  and  how  appli^  for *. 14^ 

id. ;  proceedings  to  punish  violation  of 1448-1446 

injuDClion,  to  prevent  during  pendency  of  action  relating  to  real  property    1681 
See  also  Tbsbs. 
Waste,  Action  fob 1661-166d 

to  be  paid  out  of  proceeds  of  sale  in  dower,  foreclosure  and  partitioB 1676 

Wbatbeb  Obsbbvations— 

w  jen  record  of  admissible  in  evidence 044 

WssrCBE^TEB  COUNTT— 

stenographer  ta  supreme  and  counlgr  court  of 866 

num^teof  ci^  court  of  New  York  may  be  served  in...- 8^ 

Jury,  how  formed  in,  if  insufficient  Bumber  of  jurors  attend  to 1171,  1172 

service  of  summons  in  city  court  of  Yonkers  restricted  to • 82t6 

Widow— 

exemption  for  widow  and  children  of  deceased's  property « . .  8713 

proceedings  for  neglect  to  set  apart. 2734 

"Wife— 

when  husband  and  wife  not  competent  witness • • 831 

See  also  Mabbibd  Womah. 

Wills— 

change  of  residence  not  to  affect  validity  of 2611 

cannot  be  acknowledged  and  thereupon  read  in  evidence 087 

action  by  subscribing  witneifiis  or  posthumous  child  to  recover  shares 1868 

real  property  of  incompetent  person,  etc.,  not  to  be  sold,  etc.,  contrary  to 

provisions  of 2857 

defined  with  reference  to  chapter  on  sunogates^  courts 2514 

witness  to,  not  disqualified  or  excus^  from  testifying  respecting  execu- 
tion   8544 

probate  and  grant  of  letters  thereupon 9611-:2646 

how  proved  In  evidence 2688-2688 

to  be  indexed  in  book  for  that  purpose 8684 

will  annexed;  letters  of  administration  with 9648 

testamentary  disposition  ;  by  whatlaw  governed 2684 

authentication  and  proof  of  foreign  wills 8706. 87t)4 

gnardian  appointed  by  deed  or  will 8861-8860 

Wnx  Annexed— 

letters  of  administration  with 2648 

Will  ;  Action  to  Establish  ob  Impeach^ 

when  maintain  able 1 861 

judgment  establishing 1868 . 

**        adoitUng  vill  to  probate 1868 

'*        contents  of  judgment ;  surrogate's  duty 1864 

lost  will ;  proof  of  in  certain  cases 1866 

real  property  ;  action  to  establish  will  relative  to 1866 

retroi^)Ccti  ve  effect  of  article 1807 

Withheld  Pbofbbtt— 

proceedings  by  executor  or  administrator  to  discover 2707-2710 

WiTNBssra— 

coupellini;  attendance  of 868-860 

Sc  1  also  Deposition,  oubpcena. 

cc  loitmc^it  of  la  justices*  courts  lOr  contmnacioos  behavior,  etc 8001-8008 

eompetency  of  I  how  determined  in  jnstice''8  court 8001^ 


xciv  INDEX. 

* 

WiTNBBt^B  Fees—  SBcnoirs 

enumerated 8318,3319 

in  surrogate's  court 2536 

injustices^ courts ,    8327 

parties  or  attorneys  ;  wben  not  entitled  to. ZS8S 

WOMAV — 

wben  not  to  be  arreste<l. : . . : 553 

entitied  to  same  exemption  from  levy  and  sale  under  execution  as  house- 
holder     1898 

when  homestead  of  married  woman  exempt  from  levy  and  sale  under  exe- 
cution      1899 

when  execution  against  perscm  of  oan  be  issued. 1488 

See  also  Mabbisd  Woman,  Wobkino  Wombn. 

WOBKINO  WOMEK— 

costs  in  actions  by  in  pustices'  courts  in  Brooklyn 3181' 

judgment  in  favor  of  m  citj  court  of  New  York. 8167 

iudgments  in  favor  of  in  district  courts  of  New  York  city 8221 

id.  ;  enforcing  by  arrest 8221 

id.;  costs  in 8SSS 

Wbit»— 

to  be  in  name  of  people,  and  in  English .* ,. 22 

teste  and  return  to 28 

See  State  Wbits. 

Wbit  of  Ebbob— 

abolished ^ 1298 

Wbittbn  Imstbumbnt— 

may  be  partly  written  and  partly  printed. • 3ai3 

YOMKBBS — 

application  in  summary  proceedings  in 2881 

SToNKBBs,  City  Codbt  of — 

isacoartof  record :. 9 

jurisdiction 8203,8904 

"          how  affected  by  code ' ,,,, 8906 

summons,  where  may  be  served. •••••••••• 8206 

•ecurity  for  costs  may  be  required  in.; 
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